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DIGEST  OF  THE  DECISIONS 


SUPREME  COURT  OF  IOWA 


FROM  THE  3BTH  TO  THE  Mth  IOWA  REPORTS,  INCLUSIVE, 

B  KICBRAOZD  IK  THE  THBXl  LAST  TOLUMKS  OV  BTIUtS  AND  THK  FIKST  NIRB  Of  BOKRKLU, 

WITEt  OCOAStONAI.  BKFBBSN0B8  TO  THK  STATUTE,  ASS  A  TABLE  OP  CASES  CITED, 

APPBOVBD,  FOLU>WXD  OB  0TBBBD1.ED  IK  AMY  OF  THE  IOWA  BEPOBTB 

moil  TKB  OBOAirizATiOK  or  thb  coubt  to  the 

FBESEKT  TUB, 

■mra  n  oortikuatiok  or  TOLniiEa  i  and  u,  ft  witbbow  add  btilbs. 


SDWAED    H.   STILES, 

I.ATlt  HZPOBTKR  OW  SAID  COUKT. 


DE8  UOINES: 

MILLS  4  CO.,  LAW  PUBLISHERS. 

1879. 


■ooohUag  to  Aok  of  OoogreM,  In  the  yew  one  thaqMnd  eight  hundred  end 

4        Bt  mills  h  OOMPANT, 
In  the  oiBoe  of  the  libivien  of  Oongreei,  et  Waehtaicton. 
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ABBREVIATIONS  AND  REFERENCES  USED  IN  THIS  VOLUME. 


In  the  Eeporta  "Mor.''  stands  for  Morris'  Beports;  "G.  Gr."  stands  for  G. 
Greene's  Beports;  the  Beports  of  Clarke,  Withrow,  Stiles  and  Bnnnells 
are  always  cited  as  Iowa  Beports. 

In  the  Statutes  "  B.  S.,"  when  used,  denotes  the  Bevised  Statutes  prior  to  the 
Code  of  1851,  commonly  known  as  the  ^^Blue  Book;"  the  Code  of  1851  is 
cited  as  such  without  abbreviation;  '*Bev."  and  ^^Bevision"  stand  for 
the  Bevision  of  1860;  the  Code  of  1873  is  referred  to  as  such,  or  as  the 
^^Code;"  the  subsequent  acts  of  the  legislature  are  specifically  referred  to 
as  belonging  to  the  acts  of  the  respective  sessions  at  which  they  were  passed. 


•-•^ 


TO  VJU 

Hon,  EDWARD  L.  BURTON, 

HOW  JUDGB  OF    THE  fiECOKD  JUDICIAL  DISTRICT  OF  IOWA,  MT  LATB  CO-WOBKXB  IK 

THB  PRACnCS,  FOB  WH06B  LBARNINQ  A8  A  LAWTBB  I  BNTBBTAIB 

A  HIGH  BBSPBOT,  AND  FOB  WHOBB  CHABACTBB  A8  A 

MAN  I  CHBBIBH  A  PEB80NAL  BBOABD, 

THIS  VOLUME  IS  RESPECTFULLY  INSCRIBED. 


PREFACE. 


Thb  author  of  this  volnme  really  owes  an  apology  for  the  lateness  of  its 
appearance,  but  as  apologies  are  seldom  held  sufficient  to  excuse  a  default,  it 
would  be  a  waste  of  words  to  now  employ  them  for  that  purpose.  It  is  proper 
to  say,  however,  that  a  desire  to  make  the  volume  correspond  in  si^e  to  the  two 
preceding  ones  could  not  very  well  have  been  subserved  by  issuing  it  with  less 
material  than  is  furnished  by  the  twelve  volumes  of  Beports  it  embraces,  and 
for  the  appearance  of  which  he  has  had  to  wait.  As  it  is,  he  has  made  the 
matter  more  copious  than  he  otherwise  would,  in  order  to  give  the  necessary 
compass  to  the  volnme.  In  this  respect  he  has  given  it  more  elaborateness 
than  is  usually  found  in  ordinary  digests,  frequently  embodying  in  connection 
with  the  points  stated  extracts  from  the  opinions,  containing  the  reasonings 
from  which  the  deductions  presented  are  drawn.  As  there  was  a  sufficiency 
of  space  for  this,  it  will,  it  is  believed,  not  be  looked  upon  as  objectionable;  it  is 
hoped  rather  that  it  wiU  be  regarded  as  investing  the  work  with  additional  value, 
especially  by  those  who  are  not  in  possession  of  the  Beports  themselves.  The 
same  may  be  said  in  respect  to  the  presentation  in  connection  with  each  point 
stated,  of  all  the  authorities  cited  by  the  court  in  support  of  its  conclusion. 
The  Table  of  Cases  cited,  followed,  overruled,  etc.,  which,  it  was  announced  in 
the  outset,  would  constitute  a  feature  of  the  volume,  it  is  also  believed  will  meet 
with  general  favor,  and  serve  a  most  useful  purpose  to  the  practitioner.  It  fre- 
quently happens  that  the  principle  involved  in  a  particular  case,  becomes  not  so 
directly  involved  in  jbl  subsequent  one  as  to  appear  either  in  head-note  or  index, 
yet  the  case  may  have  been  in  some  manner  referred  to,  perhaps  approvingly, 
disapprovingly,  or  as  explanatory;  and  this  fact,  which  may  prove  of  superior 
advantage  in  the  solution  of  a  question  or  in  the  argument  of  a  case,  may  be 
readily  ascertained  by  means  of  the  key  furnished  in  this,  table.  It,  in  short, 
lays  open  the  way  of  easily  tracing  the  history  and  treatment  of  every  reported 

I  case.    Tlie  fullness  which  he  has  given  to  the  catch  notes  it  is  thought  will  also 

I  prove  a  desirable  feature  in  fadUtating  investigation. 


viii  PREFACE. 

The  ordinary  table  of  cases  embraced  in  the  digest  has,  through  aversion 

to  creating  further  delay,  been  deferred  to  the  next  volume,  which  the  writer 

expects  to  prepare  and  which  will  then  cover  both  in  this  respect;   it  is  hoped 

the  general  table  before  referred  to  will  make  amends  in  the  meantime.    In 

conclusion,  he  begs  to  offer,  in  extenuation  of  any  impertiections  of  the  work, 

that  it  was  prepared  at  such  times  as  he  was  able  to  draw  from  the  active 

and  pretty  constant  labors  of  his  profession.      As  before  indicated,  it  is  the 

purpose  of  the  writer,  so  soon  as  a  sufficient  number  of  the  Beports  appear, 

to  prepare  and  lay  before  the  profession  another  volume  in  continuation  of 

the  work. 

£•  XI.  S. 
Ottumwa,  January,  1879. 


JUDGES  AND  OFFICERS  OF  THE  SUPREME  COURT 

DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


JUDGES. 

Hon.  CHESTER  C.  COLE  *  Des  Moines. 
JOSEPH  M.  BECK,  Ft.  Madison. 
JAMES  G.  DAT,  Sidney. 
WILLIAM  E.  MILLER,t  Des  Moinea. 
W.  H.  SEEVERS,  Oskaloosa. 
AUSTIN  ADAMS,  Dubuque. 


ATTORNEY-GENERALS. 

M.  E.  OUTTS,  Oskaloosa;  to  January  1, 1877. 

J.  F.  MoJUNKIN,  Washington;  from  January  1, 1877. 


REPORTERS. 


EDWARD  H.  STILES,  Ottumwa;  to  January  1, 1875. 
JOHN  S.  RUNNELLS,  Des  Moines;  from  January  1, 1876. 


CLERKS. 

CHARLES  LINDERMAN,  Des  Moines;  to  January  1, 1876. 
E.  J.  HOLMES,  Maquoketa;  from  January  1, 1876. 

*Jndge  Cole  resigned  his  office  Januaiy  19, 1876,  whexenpon  Hon.  Wm.  H.  Seeveis  was  by 
the  Ooyercor  appointed  to  fill  the  unexpired  term;  at  the  fall  election  of  the  same  year  he  was 
elected  for  a  new  term. 

t  Jndge  Millers*  term  expired  December  18,  1875,  and  Hon.  Austin  Adams  having  been 
choeen  his  saccessor  at  the  October  election  of  that  year  was  qualified  and  became  one  of  the 
Judges  of  the  Court  from  Janoaiy  1, 1876. 


PRESENT  JUDGES  OF  THE  DISTRICT  COURT. 


FiBST  Jin>iciAi<  Distbict: 

Hon.  ABEAHAM  H.  STUTSMAN  *  Burlington. 

Sbcond  Judictal  Distbict: 
Hon.  EDWARD  L.  BURTON,t  Ottumwa. 

Tbibd  JoDiciAii  Distbict: 

Hon.  E.  0.  HENET4  Mt.  Ayr. 

FocBTH  Judicial  Distbict: 
Hon.  CHARLES  H.  LEWIS,  Cherokee. 

Fifth  Jcdiciai.  Distbict: 
Hon.  Wh.  H.  MoHENRT,|  Des  Moines. 

Sixth  Judicial  Distbict: 
Hon.  JOHN  C.  COOK,**  Newton. 

Seventh  Judicial  Distbict; 

Hon.  WALTER  I.  HAYES,  CKnton. 

Eighth  Judicial  Distbict: 
Hon.  JOHN  SHANE,  Vinton. 

Ninth  Judicial  Distbict: 
Hon.  SYLVESTER  BAGG,+t  Waterloo. 

Tenth  Judicial  District: 
Hon.  REUBEN  NOBLE,  McGregor. 

Eleventh  Judicial  Distbict. 
Hon.  JAMES  W.  MoKENZIE4t  Hampton. 

Twelfth  Judicial  Distbict: 
Hon.  GEORGE  W.  RUDDICK,  Waverly. 

Thibteenth  Judicial  Distbict: 
Hon.  JOSEPH  R.  REED,  Council  Bluffs. 

FOUBTEBKTH  JUDICIAL  DISTRICT. 

Hon.  E.  E.  DUFFIE,  Sac  Oity. 

*  Jadge  StQtsman  suooeeded  Hon.  T.  W.  Newman,  whose  term  of  office  expired  Dec.  81, 1878. 
t  Judge  Burton  succeeded  Hon.  Joseph  C.  Enapp,  whose  term  of  office  expired  Dec.  81, 1878. 
t  Judge  Henry  succeeded  Hon.  Samuel  Forrey,  whose  term  of  office  expired  Dec.  81,  1878. 
I  Judge  McHenry  succeeded  Hon.  John  Leonard,  whose  term  of  office  expired  Dec.  81,  1878. 
**  Judge  Cook  succeeded  Hon.  H.  S.  Winslow,  whose  term  of  office  expired  Dec.  81,  1878. 
tt  Judge  Bagg  succeeded  Hon.  David  S.  Wilson,  whose  term  of  office  expired  Dec.  81,  1878. 
tt  Judflre  McEenzie  succeeded  Hon.  Isaac  J.  Mitchell,  whose  term  of  office  expired  Dec.  81, 1878. 


PRESENT  JUDGES  OF  THE  CIRCUIT  COURT. 


F1B8T  JuDiciAii  Distbiot: 

HoK.  J.  B.  DRA.TER,  Mt.  Pleasant 
Hon.  CHAELES  H.  PHELPS,  BurUngton. 

Sbcokd  Judicial  Distbict: 
Hon.  ROBEET  SLOAN,  KeoBauqua. 

Thibd  Judicial  District: 

Hon.  D.  D.  GEEGORY,  Afton. 

FoxTBTH  Judicial  District: 
Hon.  J.  R  ZUVER,  Sioux  Oily. 

Fifth  Judicial  District: 

Hon.  JOHN  MITCHELL,  Des  Moines. 
Hon.  S.  a.  OALLVERT,  Adel. 

Sixth  Judicial  District: 

Hon.  LITOIEN  0.  BLAKOHAED,  Oskaloosft. 

Seventh  Judicial  District: 

Hon.  DANIEL  W.  ELLIS,  Lyons. 

Hon.  DE  WITT  C.  EICHMAN,  Muscatina 

,     Eighth  Judicial  District: 
Hon.  JOHN  MoKEAN,  Anamosa. 

Ninth  Judicial  District: 
Hon.  benjamin  W.  LACET,  Dubuque. 

Tenth  Judicial  District: 

Hon.  CHAELES  T.  GRANGER,  Waukon. 

Eleventh  Judicial  District: 
Hon.  JOHN  H.  BRADLEY,  MarshaUtown. 

Twelfth  Judicial  District: 

Hon.  ROBERT  G.  REINIGER,  Charles  City. 

Thirteenth  Judicial  District: 
Hon.  0.  F.  LOOFBOUROW,  Atlantic. 

Fourteenth  Judicial  District: 

Hon.  JOHN  N.  WEAVER,  Algona. 
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IOWA  REPOETS. 


FROM  THE  35th  TO  THE  47th  IOWA. 


ABATEMEITF. 

1.  Pendency  of  another  action.    The 

pendency,  upon  appeal,  of  an  intervenor^s  daim 
for  attached  property,  constitutes  a  bar  to  a  pro- 
ceeding in  replevin  for  the  property  by  the  same 
parties.    Jennings  v,  Wamoek^  37  Iowa,  278. 

2. .    The  pendency  of  an  action  at  law 

by  the  owner  of  land  through  which  a  railway 
passes,  for  damages  for  the  iq>propriation  of  right 
of  way,  cannot  be  pleaded  in  abatement  of  an 
eqnitable  action  by  the  railroad  company  against 
the  land  owner  to  compel  spedfio  performance 
of  an  agreement  to  convey  the  nght  of  way  in 
controversy.  The  C.  4t  S.  W.  R,  Co,  v.  Heard, 
44  Iowa,  358. 

8.  The  cases  of  Eaweon  v.  Ouibersan,  6  Id., 
508,  and  Jennings  v.  Wamock^  37  Id.,  278,  are 
not  in  conflict  with  the  view  last  above  ex- 
pressed.   Jd. 

ABDUCTION. 

See  CBiMnrAL  Law. 


ABOBTION. 

See  GsiMnrAL  Law. 

AGCEFTANCE, 
Bee  BiLui  aud  Notbb. 


A00E88OBY. 

See  Cbimuval  Law. 


ACCOBD  AKD  SATISFACTION. 

1.  When  aocord  without  satisfiftotion 
may  be  a  bar.  At  common  law,  an  accord 
withont  satisfaction  was  no  bar  to  a  suit  on  the 
original  obligation.  If,  however,  the  aocord  be 
foonded  upon  a  new  consideration,  and  accepted 
as  satisfaction,  the  remedy  upon  the  old  contract 
is  taken  away.  {Hall  v.  Smith  et  aL^  15  Iowa, 
534.)    Jferry  f^.  ^;2m,  39  Iowa,  235. 

2.  Where  the  parties  to  the  original  contract 
"entered  into  a  new  agreement,  based  upon  a  new 
consideration,  which  was  accepted  as  a  sabsti- 
tate  for  the  fonner  obligation,  the  right  of  ac- 
tion under  such  original  contract  is  lost,  and  the 
remedy  must  be  sought  under  the  new  agree- 
ment.   Id. 

8.  Full  and  complete  performance  need  not 
be  shown  to  establish  the  validity  of  the  new 
agreement;  it  is  only  necessary  to  make  it  ap- 
pear that  it  was  entered  into,  and  mutually 
accepted  by  the  parties.    Id. 

4.  Where  there  are  several  wrong- 
doers. An  accord  and  satisfaction  by  one  of 
several  wrong  doers  will  estop  the  iivjuzed  party 
to  demand  relief  from  the  others.  Mstg9.8<niUf 
Kretsinger  4t  Co.,  40  Iowa,  236. 


..jM^OWLEDGMENT— ACTION. 


A^ 


rT" 


Sufficienfl^oT  GertJ^cate — ^Exercise  of  Lawful  Power  will  not  Funiish  Cause. 


6. :  ru)6  Vypplied.    Where  a  convict  in 

the  peip^tiajy,  who  received  iivjuries  in  the 
oouis^  of*l^  Employment  under  the  contractors 
lor^dt^XicC  labor,  petitioned  the  General  Assem- 

•  /\  ^j*fdr  relief,  which  was  accorded  him,  it  was 

•  *  •  *Md  that  he  could  not  maintAin  an  action 
*\      against  the  contxactors  for  damages  for  the 

same  iigury.    Id. 

6.  It  is  well  settled  that  an  accord  and  satis- 
faction by  one  of  several  wrong  doers,  is  a  sat- 
isfaction as  to  all.  {Merc?iant'8  Bank  v.  Curtias^ 
37  Barb.,  317;  Ellis  v.  Bitzer,  2  Hammond,  263; 
Branson  v,  Fitzhugh^  1  Hill,  85;  Gilpatrick  v. 
Hunter,  24  Maine,  18;  Thurman  v.  Wilde,  3 
Peny  and  Davison*s  Rep.,  289;  Walker  v. 
McCullough,  4  Qreenleaf,  422;  Turner  v.  Hitch- 
cocib,  20  Iowa,  310.)    Id. 


ACCOUNT. 


See  Evidence,  sub-title  Books  of  Account. 


ACKNOWLEDOMENT. 

1.  Sttfficiency  of  oertiflcate:  effoct  of 
clerical  omission.  Acknowledgment  in  the 
following  form :  *'  Be  it  remembered  that  on  the 
7th  day  of  December,  1869,  before  me,  a  notary 
public  in  and  for  said  county,  personally  F. 
A.  Meurer,  to  me  personally  known  to  be  the 
identical  person  whose  name  is  affixed  to  the 
foregoing  mortgage  as  mortgagor,  and  acknowl- 
edged the  same  to  be  his  voluntary  act  and 
deed:**  Held,  1.  That  the  omission  of  the  word 
**  appeared  **  was  manifestly  a  clerical  error,  and 
not  fatal  to  the  validity  of  the  mortgage.  2. 
But  if  it  were,  it  was  cured  by  the  act  of  April 
28,  1870,  Laws  of  1870,  Chap.  160,  as  against 
attaching  creditors  of  the  vendee.  Scharfenbury 
V,  Bishop,  sheriff,  et  al.,  35  Iowa,  60,  citing 
Bell  V.  Evans,  10  Iowa,  358. 

2.  Failure  to  show  county  of  notary : 
recording  act.  An  acknowledgment,  the  cer- 
tificate of  which  fails  to  show  the  county  of  the 
notary  making  the  same,  is  fatally  defective. 
WUlard  v.  Cramer^  36  Iowa,  22,  citing  Vance  v. 
Schuyler,  1  Gilman,  160. 

8.  Affixing  his  seal,  upon  which  the  words  of 
the  county  are  engraven,  does  not  cure  the  de- 
fect.   Id, 

4.  The  recording  of  a  bill  of  sale  or  other  in- 
atroment  having  an  acknowledgment  thus  defect- 
ive, does  not  impart  constructive  notice.    Id, 


6.  Curative  act.  By  chapter  30,  Laws  of 
1858,  defective  acknowledgments,  certified  pre- 
vious to  the  taking  effect  of  the  act,  were  thereby 
cured.    Shearer  v.  Mills  et  ah,  35  Iowa,  499. 


ACCRETIONS. 

See  BiPAiiiAN  Rights. 


ACQUITTAL. 

See  Criminal  Law. 

ACTS. 

See  Statutes. 

ACTION. 

1.  Exercise  of  lawfiil  power  will  not 
ftimish  cauBe.  The  rightful  and  honafide 
exercise  of  a  lawful  power  cannot  afford  a  basis 
for  an  action.  Aliter,  if  exercised  negligently. 
(Slatten  v.  The  Des  Moines  Valley  R.  Co,,  29 
Iowa,  148.)  McMaian  v.  Staples,  36  Iowa,  532. 

2.  Bule  applied.  A  landlord  leasing  prem- 
ises a4]oining  a  vacant  lot  owned  by  himself,  is 
not  liable  to  the  tenant  for  damages  caused  by 
excavations  for  building  thereon,  unless  negli- 
gently or  carelessly  done.    Id, 

8.  When  party  who  is  a  beneficiary 
may  maintain.  Where  A  agrees  with  B  to 
pay  a  certain  debt  owing  fix>m  B  to  C,  the  lat- 
ter may  Tnaintain  suit  thereon  against  A.  John- 
son V,  Knapp,  36  Iowa,  616. 

4.  If  A  purchases  property  of  B,  and  as  a  con- 
sideration, agrees  to  pay  0  a  certain  sum,  the 
latter  may  maintain  an  action  therefor  against  A 
on  the  promise;  but  it  seems  that  if  A  agrees 
with  B  to  purchase  property  of  0,  and  to  pay  C 
therefor,  the  latter  cannot  maintain  an  action 
against  A  on  the  agreement.  Phillips,  admr., 
et  al,  V,  Van  Sehaick  dt  Wilcox,  37  Iowa,  229. 

6.  Where  party  agrees  to  assume  debt 
and  save  harmless.  Where  the  defendant 
assumed  and  agreed  to  pay  a  judgment  rendered 
against  plaintiff  by  a  third  party,  and  to  save 
plaintiff  harmless  therefrom,  it  was  held,  that 
in  order  for  plaintiff  to  maint»ain  an  action  on 
the  undertaking  it  was  not  necessary  that  he 
should  have  first  paid  off  the  judgment.  Bacon 
V.  Marshall,  37  Iowa,  581. 
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6.  When  promise  will  be  implied 
from    payment    of    another's    debt. 

Where  one  is  reqaeeted  by  a  third  person  to 
pay  the  debt  of  another,  in  the  latter *8  presence, 
and  he  discharges  the  debt,  the  silence  of  the 
debtor  will  authorize  the  jory  to  consider  the 
xeqnest  as  his  own;  and  by  his  aooeptanoe  from 
the  payer  of  the  written  evidence  of  the  indebt- 
edness, after  payment,  with  the  request  by  the 
payer  to  pay  it  sometime,  they  may  infer  a 
promise  of  payment.  Bruguier  v.  Gotwey,  89 
Iowa,  190. 

7. .    The  voluntary  payment  of  a  debt, 

which  another  was  eompeUahle  to  pay,  entitles 
the  payer  to  recover  the  amount,  upon  proof  of 
an  express  promise  of  repayment;  the  law  im- 
plies the  request  to  pay  from  the  express  promise. 
{Windsor  v.  Savage,  9  Metcalf,  348;  Lewis  v. 
Lewis,  3  Stiobhart,  530.)    Id. 

8.  When  money  voluntarily  paid 
cannot  be  recovered.  Where  a  note  for 
railway  shares  was  given  upon  the  condition 
that  '*  a  depot  be  established  within  eighty  rods 
of  the  present  town  of  Wheatland/'  and,  before 
the  depot  was  established  or  note  payable,  the 
maker  made  certain  voluntary  payments:  Held, 
that  he  could  not  recover  the  sums  paid,  if  no 
promise,  fraud  or  mistake  were  shown.  The  D, 
dt  St.  P.  jB.  Co.  v.  Rogers j  39  Iowa,  296. 

9.  Where  special  remedy  has  been 
provided  by  statute.  An  action  at  law  may 
be  maintained  for  the  recovery  of  taxes,  although 
the  legislature  has  provided  a  special  remedy 
therefor.  Per  Beck,  J.,  Day,  J.,  concurring. 
(Mayor  v.  Howard,  6  Har.  &  Johns.,  383;  Dw 
gan  v.  Mayor,  1  Gill  &  Johns.,  499;  Clemens  v. 
Mayor,  16  Md.,  208;  Ryan  v.  Gallatin  Co.,  14 
111.,  83;  Dunlap  v.  Gallatin  Co.,  15  111.,  7;  City 
of  Oakland  v.  Whipple,  39  Cal.,  112;  Mayor  v. 
McKee,  2  Yerg.,  187;  The  People  v.  Seymour, 
16  Cal.,  334;  The  State  v.  Poulterer,  16  Cal., 
514;  Portland  Dry  Dock  and  Ins.  Co.  v.  Trus- 
tees of  Portland,  12  B.  Monroe,  77;  The  Dollar 
Savings  Bank  v.  The  U.  S.,  19  Wall.,  277.) 
The  City  of  Dubuque  v.  The  III.  Cent.  R.  Co., 
39  Iowa,  56. 

10«  The  intention  of  the  legislature  to  take 
away  the  right  of  action  at  law,  when  a  new 
remedy  is  provided,  must  be  shown  otherwise 
than  by  the  existence  of  the  new  remedy.   Id, 

11.  The  rights  of  the  parties  may  be  adjusted 
witfaoat  interfering  with  the  property  of  defend- 


ant, and  without  the  hazard  of  loss  by  tax 
sales.    Id. 

12.  Where  one  is  ix^nred  by  violation 
of  an  act  prohibited  by  statute.  Where 
an  act  is  prohibited  by  statute,  one  who  is  in- 
jured by  the  violation  of  the  statute  may  main- 
tain an  action  therefor,  and  such  violation,  if 
proved,  constitutes  neghgenoe.  Messenger  v. 
Pate,  42  Iowa,  443. 

18.  Where  one  is  employed  about  a  thresh- 
ing machine  whose  tumbling  rod  was  not  boxed 
as  required  by  statute,  he  may  recover  for  inju- 
ries caused  thereby  to  which  his  own  neghgenoe 
does  not  contribute.    Id. 

14. :  pleading.    It  is  sufficient  if  the 

plaintiff  plead  in  general  tenns  the  absence  of 
contributory  negligence.  The  degree  of  caie 
required  can  be  estimated  by  no  fixed  standard, 
but  must  be  determined  by  the  circumstances  of 
each  particular  case.    Id. 

16*  When  municipal  corporation 
may  inaiTitaiTi  to  recover  taxes.    An 

action  at  law  can  be  maintained  by  a  city  for  the 
recovery  of  municipal  taxes  upon  the  properly 
of  a  railroad,  notwitstanding  the  legislature 
may  have  provided  a  special  remedy  therefor. 
The  City  of  Burlington  v.  The  B.  <^  M.  B.  B. 
Co.,  41  Iowa,  134.  Following  The  City  of  Dur 
huque  V.  The  III.  Cen.  R.  Co.,  39  Iowa,  5is,  and 
Davenport  v.  The  C,  R.  I.  <^  P.  R.  Co.,  38  Id., 
633. 

16.  Bight  of  indiyidual  to  maint^tin 
for  public  i])jury.  To  enable  an  individual 
to  maintain  an  action  for  damages  upon  a  cause 
of  action  wherein  the  public  are  interested,  he 
must  allege  and  prove  that  he  has  been  injured 
in  a  special  manner  different  from  the  public 
generally.  [Ewell  v.  Greenwood,  26  Iowa,  377, 
and  cases  cited;  Hougham  v.  Harvey,  33  Id., 
203;  William's  Case,  5  Cocke's  Rep.,  72.  See 
cases  cited  in  notes  on  page  29  Sedgwick  on 
Damages,  5th  ed.;  Iverson  v.  Moore,  1  Salk.,  15.) 
Ingram,  Kennedy  dt  Day  v.  C,  D.  dt  M.  R.  R. 
Co.,  38  Iowa,  669;  Prince  v.  McCoy,  40  Id.,  533. 

17. :  i])junction.  Nevethelessaparty 

may  have  an  incorporeal  interest  in  a  street  such 
as  will  enable  him  to  ei\join  a  diversion  of  its  ob- 
jects and  uses  inconsistent  with  the  purposes  to 
which  it  was  granted  to  the  city.  (Cook  v.  The 
City  of  Burlington,  30  Iowa,  64.)    Id. 

18.  For  izduries  caused  by  exoavationB 
in  street.    If  a  peiwm,  for  his  private  advan- 
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tage,  makes  an  excavation  in  a  street,  and  fails 
to  surround  it  by  suitable  barriers,  he  is  liable 
for  any  injuries  resulting  from  such  failure.  The 
City  of  OUumwa  v.  Parks ^  43  Iowa,  119. 

19.  That  the  barriers  are  erected  under  the 
direction  of  the  mayor  of  the  city,  or  with  his 
approval,  will  not  release  tlie  party  erecting 
them  from  liability,  the  mayor  not  being  author- 
ized  to  determine  in  advance  what  precantionary 
measures  are  necessary  for  the  protection  of  the 
public.    Id. 

20.  One  who  has  conveyed  cannot 
maintain  to  quiet  title.  One  who  has  con- 
Teyed  his  interest  in  land  cannot  maintain  an 
action  to  quiet  title  thereto  upon  grounds  exist- 
ing prior  to  his  alienation.  Page  County  v.  The 
B,  <^.  M.  R.  B,  Co.,  40  Iowa,  520. 

21.  When  several  causes  will  be 
deemed  entire.  Tenders  by  different  per- 
sons, acting  as  agents  of  plaintiffs,  at  different 
times  and  places,  of  separate  lots  of  grain  for 
transportation,  all  making  the  quantity  refused 
to  be  transported,  constitute  but  one  cause  of  ac- 
tion for  the  refusal  to  transport  the  whole  quan- 
tity. {Mount  V.  NeJwrti  11  Iowa,  57.)  Cohh,  Bias- 
del  dt  Co.  V,  The  III.  Cent.  B.  B.  Co.,  38  Iowa, 
601. 


22. 


:  pleading.  Where  a  pleading  fails 


to  set  out  separate  causes  of  action  in  different 
counts,  the  pleading  itself  must  be  assailed  and 
the  objection  cannot  first  be  made  upon  the  in- 
troduction of  evidence.    Id. 

See  Railboadb. 
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ACTION  OF  BIQHT. 

1.  Plaintiff  must  recover  on  strength 
of  his  own  title.  In  an  action  for  the  recov- 
ery of  real  property,  the  plaintiff  must  rely  upon 
the  strength  of  his  own  title.  (Huntington^  Wads- 
ufvrth  ^  Parks  v.  Jewettt,  Tihbtis  dt  Co.,  25  Iowa, 
249;  Hurley  v.  Street,  29  Id.,  429;  Beed  v. 
Wright,  2  G.  6r.,  15;  Armstrong  v.  Pierson,  4 
Id.,  45.)  Bellows  v.  Todd,  39  Iowa,  209. 

2.  Conclusiveness  of  Judgment  in. 

Under  our  statute  (Rev.,  §§  3582-3)  a  judgment 
in  an  action  of  right  is  as  conclusive  as  a  plea  in 
bar  as  one  rendered  in  any  other  action.  Oray 
V.  Coan,  36  Iowa,  296. 


ADJOUBNMENT. 

See  Judicial  SAiiE;  Courts. 


ADJUDICATIOir. 

See  Judgment  and  Dbcbee,  sub- title  For- 
MBR  Adjudication. 


ADMEASUBEMEITT  OF  DOWEB. 

See  Dower. 


ADMISSIONS. 

See  Eyidencb;  Pleadings. 


ADMINISTBATOB  AND  EXECU- 

TOB. 

I.  Generally. 
n.  Appointment:  Powers  and  Dunss. 

a.  Appointment. 

b.  Powers  and  duties. 

III.  Actions  by  and  Against. 
lY.  Claims  Against  the  Estate. 

a.  Generally. 

h.  Filing  of  claims. 

y.  Assets. 
YI.  Sales  of  Real  Estate  foe  Payment* 

OF  Debts. 
YII.  Accounting  :     Distribution  :     Dis-. 

CHARGE. 


I.  Generally. 

1«  Administrator  de  son  tort:  liabil- 
ity. When  the  widow  and  heiis  have  appro- 
priated all  the  assets  of  the  estate  prior  to  the 
appointment  of  the  administrator,  who  is  thus 
without  means  for  the  payment  of  its  debts,  they 
are  liable  therefor  as  administrators  de  son  tort, 
to  the  extent  of  decedent's  property  which  came 
into  their  hands.  {Elder  v.  Little,  16  Iowa,  55.) 
Madison  v.  Shockley  et  al.,  41  Iowa,  451. 

2.  It  is  no  defense  in  an  action  a^^ainst  them 
by  a  creditor,  that  an  administrator  had  been 
appointed.    Id. 

8.  Property  claimed  by  minor  son.  A 

minor  will  not  be  allowed  to  retain  property 
against  a  creditor  of  the  estate,  under  the  daim 
that  it  was  given  him  by  his  &iher  for  servioea 
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rendered,  the  father  never  haying  surrendered 
possession.    Id. 

4.  Where  executor  has  borrowed 
money.  The  approval  by  the  Circuit  Court 
of  the  report  of  an  executor,  in  which  he  stated 
that  he  had  borrowed  money  for  the  estate,  does 
not  validate  the  transaction,  if  it  is  not  author- 
iaed  by  the  will.  Deery  v.  Hamilton,  41  Iowa, 
16. 

6.  Where  money  has  been  borrowed  by  an 
executor  without  authority  and  the  estate  has 
received  the  benefit  of  the  same,  the  creditor 
may  recover  the  amount  loaned  with  interest 
at  six  per  cent.    Id, 

6.  Probate  juriBdiction :  where  claim 
is  for  mere  money  demand.  In  an  action  in 
the  District  Court  where  the  petition  showed  that 
the  claim  was  for  a  mere  money  demand  against 
an  administrator;  that  no  lien  was  sought  to  be 
enforced  therefor;  and  there  was  no  evidence 
offered  that  the  Circuit  Court  had  given  its  per- 
mission that  such  action  might  be  instituted,  it 
is  not  error  for  the  court  to  exclude  the  claim 
from  tho  jury.  (Sterritt  v.  Robinson,  17  Iowa, 
61;  Goodrich  v.  Conrad^  24  Id.,  254.)  Crane 
V.  Malony  etal.,^  Iowa,  39. 

7.  Transfer  of  canBe  to  district  court. 
An  action  against  an  administarator,  properly 
commenced  in  the  Circuit  Court,  may,  by  con- 
sent, be  transferred  to  the  District  Court.  Mc 
Crary  v.  Deming  et  al,,  88  Iowa,  527.  See 
SterriU  v.  Robinson,  17  Id.,  61;  CooUy  v.  Smithy 
Id.,  99. 

8.  Payment  to  heirs  of  debts  due  the 
estate.  The  payment  to  the  heirs  of  a  debt 
due  the  estate  of  a  decedent,  and  the  possession 
of  a  receipt  from  them  does  not  discharge  the 
debtor  from  liabilitv  to  the  administrator. 
Tucker  v.  Rank  et  al,,  43  Iowa,  80. 

II.    Appoiktmekt,  Powebs  and  Duties. 
a.  Appointment  of  , 

9.  In  county  where  there  there  is  no 
property.  The  probate  court  has  jurisdiction 
to  appoint  an  administrator,  even  in  a  county 
where  there  is  no  property  of  deceased  beyond 
an  interest  in  an  action  at  law,  and  its  abjudica- 
tion is  not  open  to  collateral  attack.  Murphy, 
Neal  it  Co,  et  al.,  v,  Creighton,  45  Iowa,  179. 

10*  Estate  of  non-resident  decedent. 
Under  section  2304  of  the  Revision  the  county 
court  had  no  jurisdiction  to  grant  administration 


upon  the  estate  of  a  non-resident  decedent  un- 
less he  had  property  in  the  county  to  be  admin- 
istered on.  The  fact  that  some  of  the  property 
of  the  estate  was  brought  into  the  county  for  a 
temporary  purpose,  after  the  death  of  the  intes- 
tate, would  not  confer  such  jurisdiction.  Christy 
et  al,  V.  Vest  etal.,  86  Iowa,  285. 

11.  Appointment  of  administrator 
de  bonis  non.  An  administrator  de  bonis  non 
may  be  appointed  after  the  lapse  of  five  years 
from  the  death  of  the  testator,  if  the  estate  has 
not  been  fully  settied,  and  the  administrator 
originally  appointed  has  been  discharged.  Cros- 
san  et  al  v.  McCrary,  87  Iowa,  684. 

12.   :  appointment  of  stranger* 

Where  the  time  given  by  the  statute  for  the  next 
of  kin  or  creditors  to  taJke  out  letters  of  admin- 
istration has  expired,  a  stranger  may  be  ap- 
pointed de  bonis  non.    Id. 

b.  Powers  and  duties. 

18.  Cannot  bind  the  estate  by  prom- 
issory note.  An  administrator  cannot  bind 
an  estate  by  his  note,  although  he  signs  it  as  ad- 
ministrator. (King  v.  Thone,  1  Tenn.  Rep.,  489; 
Aspinwall  v.  Wake,  10  Bing.,  55;  Davis  v. 
French,  20  Maine,  21;  Walker  v.  Patterson,  86 
Id.,  273.)   Dunne  v.  Deery,  40  Iowa,  251. 

14.  But  the  estate  is  liable  for  the  considera- 
tion of  a  note  executed  by  an  administrator,  if  it 
be  for  the  payment  of  indebtedness  against  the 
estate.    Id, 

16.  Authority  over  real  estate.  Unless 
the  personalty  is  insufficient  for  the  payment  of 
debts,  the  administrator  has  nothing  to  do  with 
the  realty,  which  descends  to  the  heirs  at  law. 
Gray  v,  Myers,  45  Iowa,  158. 

16.  Sale  of  widow's  interest.  The  acts 
of  an  administrator  in  effecting  a  sale  of  the 
widow's  interest  in  the  estate  and  collecting  pay 
therefor  are  not  done  in  the  capacity  of  admin- 
istrator, and  as  such  he  is  not  changeable  for  any 
default  in  the  transaction.  Richards  v.  Adam' 
son's  Estate,  43  Iowa,  248. 

17.  No  authority  to  sell  land  except 
for  oash,  and  hence  cannot  accept  note  and 
mortgage  in  part  payment.  If  he  does  he  can-, 
not  recover  from  the  estate  expenses  of  foreclos- 
ure. Richards  v,  Adamson's  Estate,  43  Iowa, 
248. 

18.  And  would  be  liable  for  the  total  value  of 
the  land  without  deduction  on  account  of  a  worth- 
less claim  received  therefor.    Id. 
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19.  Where  there  is  a  oonfliot  of  power 
bMween  administrators.  Where  an  ad- 
ministrator is  appointed  in  the  juidsdiction  where 
decedent  resided,  he  becomes  the  principal  and 
primary  administrator,  and  is  entitled  to  the  pos- 
session of  a  note  which  had  been  the  property  of 
decedent,  notwithstanding  the  subsequent  ap- 
pointment of  another  administrator  in  the  county 
where  the  real  estate  is  situated  which  was  mort- 
gaged to  secure  the  note.  Chamberlain  V.  Wil- 
son etaX.,4b  Iowa,  149. 

III.  Actions  bt  and  Against. 

20.  When  he  may  maintain  an  action 
to  quiet  title.  Where  the  possession  imd 
control  of  real  estate  is  given  to  the  executors 
for  the  purpose  of  carrying  out  the  provisions  of 
the  will,  they  are  authorized  to  maintain  an  ac- 
tion to  quiet  the  title  thereto.  Laverty  et  al.  v. 
Sexton  dt  Son,  42  Iowa,  435. 

21.  May  sue  for  rents  of  real  estate. 

An  administrator  may  maintain  suit  in  his  own 
name  for  rents  of  real  estate  accruing  before  de- 
cedent's death.  Crawford  v.  Ginn,  35  Iowa,  543. 

22.  To  recover  money  obtained  by 
fraud.  An  action  by  an  administrator  to  re- 
cover money,  alleged  to  have  been  obtained  under 
a  lease  assigned  the  defendant  by  the  intestate 
in  fraud  of  his  creditors,  is  cognizable  at  law. 
Doe  V.  Clark  dt  Haddock,  42  Iowa,  123. 

28.  Judgment  against:  construction 

of.  Where,  in  an  action  against  an  estate,  a 
judgment  personal  in  form  is  rendered  against 
the  administrator,  the  pleadings  in  such  action 
may  be  considered  in  connection  with  the  judg- 
ment, for  the  purpose  of  ascertaining  whether  it 
was  intended  to  bind  defendant  de  bonis  pro- 
priuB  or  only  de  bonis  testatoris.  Tyler  v.  Lang- 
worthy  et  al„  37  Iowa,  555. 

24.  If  the  action  were  against  defendant  in 
his  official  capacity,  it  was  error  to  render  judg- 
ment against  him  personally.  {Lawton  v.  Buck- 
ingham, 15  Iowa,  23;  Wile  v.  Wright,  32  Id., 
451;  Ughtfoot  v.  Cole,  1  Wis.,  26.)  Id. 

lY.  Claims  Against  thb  Estate. 

a.  Generally, 

26.  Claim  secured  by  lien:  payment  of 
general  creditors.  Where  one  who  held  a 
lien  upon  the  real  estate  of  a  decedent  obtained 
a  decree  of  foreclosure,  and  the  administrator 
had  meanwhile  paid  the  general  creditors,  leavii^ 
in  his  hands  a  sum  insufficient  to  satisfy  the  judg- 


ment of  the  lienholder,  and  it  was  afterward 
ordered  that  the  judgment  should  be  i)aid  pro 
rata  from  the  assets  of  the  estate,  held,  that 
such  payment  would  operate  to  assign  the  decree 
of  foreclosure  to  the  administrator  to  the  extent 
of  the  difference  between  the  sum  remaining  in 
his  hands  and  the  sum  he  was  required  to  pay 
under  the  order  of  the  court,  subject  to  the  prior 
right  of  the  lien  holder  to  the  payment  of  the 
amount  due  him  from  the  proceeds  of  the  prop- 
erty covered  by  the  lien.  Black  v.  Black,  42 
Iowa,  694. 

26.  Option  of  creditor  holding  a  lien. 

Where  the  obligee  of  a  bond  for  a  deed  had  as- 
signed the  same  to  his  minor  sons,  it  was  at  the 
option  of  the  obligor,  after  the  obligee*s  death, 
either  to  enforce  his  lien  upon  the  land  or  file 
his  claim  as  a  general  creditor  of  the  estate. 
Black  et  al  v.  Black,  40  Iowa,  88. 

27.  After  the  obligor  had  obtained  a  decree 
of  foreclosure,  he  filed  a  petition  asking  that 
his  judgment  be  paid  out  of  the  proceeds  of  the 
estate:  Held,  that  his  share  of  the  money  real- 
ized from  the  estate  should  be  applied  in  satis- 
&ction  of  the  judgment,  and  should  operate  j?ro 
tanto,  to  discharge  it.    Id, 

28.  Bight  of  creditor  to  set  aside 
compromise  of  claim  by  administrator. 

Where  an  administrator  has  obtained  an  order 
to  compromise  a  claim,  and  effects  a  compromise 
accordingly,  a  motion  by  a  creditor  to  set  the 
same  aside  for  alleged  fraud  was  held  properly 
overruled  without  prejudice  to  the  creditor's 
right  to  pursue  his  remedy  in  equity  by  filing 
bill  to  set  the  compromise  aside.  Henry  County 
ex  rel.  Brier  v,  Taylor,  admW,  36  Iowa  259. 

29.  Bights  of  non-resident  creditors. 

Non-resident  creditors  have  the  right  to  prove 
their  claims  under  an  ancillary  administration;  if 
the  ancillary  estate  is  solvent,  the  administrator 
may  proceed  to  pay  the  claims  against  that 
estate  in  full,  unless  it  be  shown  that  the  princi- 
pal estate  is  insolvent,  in  which  case  the  non- 
resident creditors  are  entitled  to  share  in  the 
ancillary  estate.  Whether  they  should  be  post- 
poned in  respect  to  all  payments  from  the  ancil- 
lary estate  until  they  have  exhausted  their  claim 
upon  the  principal  estate,  qwBre,  Miner,  Beal 
dt  Hackett  v,  Austin,  45  Iowa,  221. 

80.  Where  fraudulent  claim  has  been 
allowed  by  the  administrator.  Upon  the 
petition  of  a  creditor  of  the  estate,  an  adminis- 
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trator  was  appointed  who  allowed  a  fraudulent 
daim  against  the  estate  and  filed  a  petition  for 
the  sale  of  realty  to  satisfy  the  same.  The  heirs 
filed  a  petition,  denying  therein  the  validity  of 
tiie  daim  and  asking  the  removal  of  the  admin- 
istrator. Subsequently  they  filed  a  motion  that 
the  allowance  of  the  daim  be  set  aside  and  that 
tiiie  administrator  be  removed:  Held,  that  while 
the  filing  of  the  motion  was  irregular,  yet  it 
might  properly  have  been  regarded  by  the  court 
88  an  amendment  to  the  petition,  and  thus  did 
not  require  verification,  and  that,  fraud  having 
been  shown,  the  relief  asked  was  properly  gran- 
ted. Ricrdan  et  al.  v.  White  et  al,<,  42  Iowa, 
432. 

81.  Wliat  will  be  regarded  as  debts 
of  the  estate.  Where  a  father  conveyed  to 
his  sons,  with  covenants  of  warranty,  certain 
realty  upon  which  there  were  incumbrances, 
held,  that  after  his  death  the  incumbrances 
were  debts  of  his  estate  and  not  of  his  grantees. 
SharpUse  v.  Gregg,  45  Iowa,  649. 

h.  Filing  of  elaima, 

82.  The  court  may  modify  or  set 
aside  an  allowance  of  a  daim  against 
an  estate,  approved  by  the  administrator  and 
allowed  by  the  clerk  in  vacation,  without  any 
evidence  except  what  may  be  shown  by  the 
papers.  Ordway  dt  Hueted  v.  Phelps,  45  Iowa, 
279. 

88.  Within  what  time  they  most  be 
filed.  As  to  whether  a  daimant  is  entitled  to 
equitable  relief  where  his  daim  was  not  filed 
within  the  time  prescribed  by  statute  (Rev.,  § 
2405)  must  depend  on  the  peculiar  facts  of  each 
case.    Johnston  v,  Johnston,  36  Iowa,  608. 

84.  Under  the  circumstances  of  the  present 
case,  the  claimant  was  entitled  to  equitable  re- 
lief, notwithstanding  the  bar  of  the  statute. 
Id. 

86.  That  a  daim  against  an  estate  was  not 
filed  within  the  time  prescribed  by  statute,  be- 
cause of  the  promise  of  the  administrator  to  pay 
it,  and  his  statement  to  the  claimant  that  sudi  a 
course  was  not  necessary,  constitutes  suffident 
ground  for  equitable  reUef,  within  the  meaning 
of  section  2405  of  the  Revision.  {Brayley  v. 
Boss,  33  Iowa,  505.)  Burroughs  v,  McLain, 
admV,  37  Iowa,  189. 

86.  Where  an  admimstrator  had  written  to  a 
creditor,  resident  in  a  distant  state,  that  in  filing 
his  daim  against  tiie  estate  he  had  complied 


with  the  requirements  of  the  statute,  and  had 
subsequently  written  to  the  executor  of  the  cred- 
itor, conveying  by  implication  the  assurance 
that  the  daim  would  be  paid,  whereupon  the 
executor  failed  to  prove  up  until  dghteen  months 
had  expired  from  the  time  of  granting  adminis- 
tration, held,  that  the  circumstances  entitled 
the  plaintiff  to  equitable  relief,  and  that  the  bar 
of  the  statute  should  be  removed.  Baldwin  v, 
Dougherty,  39  Iowa,  50. 

87.  Section  2405,  of  the  Revision,  applies 
only  to  claims  existing  at  the  time  of  the  dece- 
dent*s  death,  and  not  to  debts  subsequently 
incurred  l^  the  estate.  Savery  v.  Sypher,  39 
Iowa,  675. 

88.  Waiver  of  necessity  of  by  admin- 
istrator. The  omission  to  file  notes  secured 
by  mortgage  against  the  estate  is  supplied  by 
the  application  of  the  administrator  to  sell  real 
estate  for  the  payment  of  the  claims.  He  thereby 
admits  them  to  be  just  and  due.  Mead  v.  Mead, 
39  Iowa,  28. 

89.  Effect  of  failure  to  verify  claim. 

The  filing  of  a  petition  in  the  Circuit  Court,  not 
verified  within  the  time  required  by  law,  is  a 
suffident  compliance  with  Acts  13th  General 
Assembly,  Chap.  158,  sections  19  and  20,  requir- 
ing the  daim  to  be  dearly  stated  and  filed. 
McCrary  v,  Deming  etaL,28  Iowa,  527. 

40.  The  omission  of  the  oath  did  not  render 
the  filing  void.  {Goodrich  v.  Conrad,  24  Iowa, 
254;  Wile  V.  Wright,  32  Id.,  451.)    Id. 

41.  Where  an  action  is  pending  on 
daim.  The  pendency  la  the  District  Court  of 
an  action  based  upon  a  daim  against  an  estate 
at  the  time  of  granting  administration,  is  to  be 
regarded  as  a  compliance  with  the  statutory  re- 
quirement that  the  daim  be  filed  with  the  ad- 
ministrator, and  in  lieu  of  proving  it  before  the 
probate  court.  O'Donnell  v.  Hermann,  41 
Iowa,  61. 

y.  Assets. 

42.  Bents  of  real  estate.  Bents  of  real 
estate  accruing  before  the  death  of  the  decedent 
are  assets  bdonging  to  the  administrator,  and 
he  may  maintain  suit  therefor  in  his  own  name. 
Crawford  et  al.  v.  G^nn,  35  Iowa,  543,  dting 
Gladsonv.  Whitney, 9 Id.,  267;  Laverty  v.  Wood- 
word,  16  Id.,  1;  Beezley  v.  BurgeU,  15  Id.,  192. 

48.  When  administrator  is  indebted  to 
the  estate.    When  one  indebted  to  an  estate 
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IS  appointed  admimstrator,  the  amount  of  his 
indebtedness  becomes  assets  of  the  estate  in  his 
hands,  and  goes  to  its  use.  Savery  v,  Sypher, 
89  Iowa,  675. 

VI.  Sales  ov  Real  Estate  fob  Payment  of 

Debts. 
44*  When  application  mnBt  be  made. 
An  application  by  an  executor  for  an  order  to 
sell  the  real  estate  of  a  decedent  must  be  made 
within  eighteen  months  from  the  time  when  he 
gives  notice  of  his  appointment,  unless  the  cir- 
cumstances of  the  case  would  justify  a  court  of 
equity  in  making  an  exception  to  the  rule,  in 
which  case  the  application  should  be  made 
within  a  reasonable  time.  {Ex  parte  Allen,  15 
Mass.,  47;  Thompson  v.  Brown,  17  Id.,  171; 
Heath  V,  WeUs,  5  Pick.,  140;  Nowellv,  Nowell, 
8  Greenleaf,  220;  Smith  v.  Button,  16  Maine, 
908.)    McCrary  v.  Taaker  et  al,  41  Iowa,  255. 

45. 1  rule  applied.     An  application 

for  an  order  to  sell  real  estate  by  an  administra- 
tor de  bonis  non,  thirteen  years  after  the  execu- 
tor had  given  notice  of  his  appointment,  was 
not  made  within  a  reasonable  time,  and  the  or- 
der was  properly  refused.    Jd. 

46.  When  within  the  statute  of  frauds. 

A  sale  of  real  estate  at  auction  under  an  order 
of  the  probate  court  is  within  the  statute  of  frauds. 
Wingate  v.  Herschauer,  42  Iowa,  506. 

47. :  agent.  Where  the  administra- 
tor served  as  auctioneer  at  a  judicial  sale  of 
realty  belonging  to  his  decedent*s  estate,  and 
made  and  signed  a  memorandum  containing  the 
terms  and  conditions  of  the  sale,  it  waa  held 
that  the  administrator  was  disqualified  by  his 
interest  in  the  estate  from  appearing  as  the 
agent  of  the  purchaser,  and  the  latter  would 
not  be  bound  by  the  memorandum.    Id. 

48.  No  authority  to  accept  note  and 
mortgage  in  part  payment.  An  adminis- 
trator has  no  authority  to  sell  land  of  the  estate 
for  any  other  consideration  than  cash,  and  can- 
not accept  a  note  and  mortgage  in  part  pay- 
ment. If  he  does,  he  cannot  recover  from  the 
estate  the  expenses  of  foreclosure.  Richards  v, 
Adamson's  Estate  etal,,^  Iowa,  248. 

49.  The  admimstrator  is  liable  for  the  total 
amount  the  land  of  the  estate  is  sold  for,  and 
cannot  be  credited  with  the  amount  of  any 
worthless  claim  received  therefor.    Id, 

50.  Attack  of  sales  on  ground  of  fraud 
and  want  of  jurisdiction.    A  statement  of 


the  &ct8  which  were  held  insufficient  to  set 
aside  an  administrator's  sale  on  the  ground  of 
fraud.    Bead  et  al.  v.  Howe  et  at.,  89  Iowa,  558. 

61.  Sale  by  administrator  claimed  to 
have  been  prematurely  appointed.  That 
one  was  appointed  administrator  before  expira- 
tion of  the  time  limited  for  the  application  of 
those  nearer  in  relationship,  but  was  continued 
in  the  management  and  settlement  of  the  estate, 
does  not  constitute  him  a  special  administrator, 
and  a  sale  of  real  estate  by  him  cannot,  there- 
fore, be  disturbed  for  want  of  jurisdiction.  Bead 
V,  Howe,  89  Iowa,  558. 

62.  Purchase  of  property  by  the  ad- 
ministrator. Where  property,  sold  at  an  ad- 
mimstrator *s  sale,  was  purchased  by  his  attorn^ 
and  his  brother,  and  he  afterwards  sold  the  same 
and  derived  benefit  from  the  profits  of  the  trans- 
action, equity  will  set  aside  the  sale  if  the  prop- 
erty remains  in  the  hands  of  the  original  pur- 
chasers. {Sypher  v.  McHenry,  18  Iowa,  282.) 
Id. 

68. :  innocent  purchasers.    If  the 

property  has  passed  into  the  hands  of  a  bona  fide 
purchaser  for  value,  the  sale  will  be  sustained, 
and  the  administrator  charged  with  the  whole 
sum  which  should  have  been  realized  therefrom. 
Id. 

64.  Statute  of  limitation  does  not  ap- 
ply when  sale  is  void  for  want  of  juris- 
diction. Section  1856,  Code  of  1851  (Rev.  of 
1860,  §  2888)  providing  that  **  No  action  for  the 
recovery  of  real  estate  sold  by  an  executor  can 
be  snstamed  by  any  person  claiming  under  the 
deceased  unless  brought  within  five  years  next 
after  the  sale,**  does  not  apply  to  cases  where  the 
sale  was  void  for  want  of  jurisdiction  in  the  court 
ordering  it;  as,  for  want  of  notice  to  the  heir. 
The  opinions  of  Beck,  J.,  and  Cole,  J.,  in  Good 
V,  Norley,  28  Iowa,  188,  in  which  the  court  was 
equally  divided,  adhered  to  in  the  present  case. 
Boyles  v,  Boyles  et  al,,  87  Iowa,  592. 

65.  Effect  of  defective  petition.  Not- 
withstanding the  petition  of  an  administrator 
for  the  sale  of  real  estate  is  in  some  material 
respects  defective,  the  fact  does  not  authorize  the 
sale  to  be  set  aside  on  the  ground  that  the  court 
did  not,  by  such  petition,  acquire  jurisdiction. 
Bead  v.  Howe,  89  Iowa,  558. 

56.  An  erroneous  determination  may  be  re- 
viewed upon  an  appeal  or  writ  of  error.  But  it 
cannot  be  that  for  such  erroneous  determination. 
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sales  of  real  estate  may  be  set  aside  in  collateral 
proceedings,  witnoat  regard  to  the  number  of 
innocent  parties  through  whom  the  title  may 
have  passed.  Tet  this  is  the  result  if  the  peti- 
tion, in  some  materinl  respects  defective,  confers 
no  jurisdiction  upon  the  court.  In  such  cases 
nothing  but  the  statute  of  limitations  could  give 
rppose.  Id.  Citing  Morrow  v.  Weed,  4  Iowa,  77 ; 
Wade  r.  Carpenter,  Id.,  361;  LiUleet  ah  v.  Sin- 
neif  7  Iowa,  824;  Pursley  v.  Haffs,  22  Iowa,  11; 
Shawhan  r.  Lofftr,  24  Iowa,  217. 

57.  Notice  to  heirs.  Under  Sec.  2376  of 
the  Revision,  the  publication  of  a  notice  of  sale 
by  an  administrator  for  two  weeks  in  a  weekly 
newspaper,  as  ordered  by  the  court,  was  held  to 
be  sufficient.    Read  v.  Howe^  39  Iowa,  5^. 

68.  ObjectioiiB  wMeh  are  not  Juris- 
diotionaL  The  objections  that  the  require- 
ments of  the  statute  in  regard  to  the  appraise- 
ment of  land  were  not  complied  with,  and  that 
the  lands,  composed  of  several  tracts,  were  sold 
in  a  body,  are  not  jurisdictional  in  their  charac- 
ter, and  cannot  affect  the  validity  of  the  sale. 
CwovM  V.  Tool,  36  Iowa,  82. 

69.  The  approval  of  the  administra- 
tor's  deed  by  the  county  court  furnishes  pre- 
sumptive evidence  of  the  validity  of  the  sale  and 
of  the  regularity  of  all  prior  proceedings.    Id. 

VII.    AocouKTiNo:  Distribution:  Dis- 
charge. 

00.  ConcloBiyeness  of  settlements.  Set- 
tlements made  by  the  probate  court  with  an  ad- 
ministrator have  the  force  of  ac^udications,  and 
are  conclusive  unless  impeached  for  fraud  or  mis- 
take. Cowins  V.  Tool,  exr.,  et  al.,  36  Iowa,  82: 
Following  Patterson  V.  Bell,  25  Iowa,  149. 

61.  Mistakes  in  prior  settlements  may  be  cor- 
rected at  any  time  before  final  settlement  and 
discharge  of  the  administrator;  but  this  must  be 
done  by  proper  proceedings  in  the  probate  court. 
Id. 

62.  When  settlement  will  not  be  re- 
garded as  final.  Where  an  administrator 
made  a  final  report  and  was  discharged,  but  the 
records  of  the  probate  court  showed  that  real 
property  of  the  estate  was  undisposed  of  and 
debts  remained  unpaid,  such  order  of  discharge 
will  not  be  regarded  as  a  final  settlement.  Cross- 
man  V.  McCrary,  37  Iowa,  684. 

63.  Discharge  of  administrator:  effect 
of  order.   An  administrator  who  has  been  dis- 
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charged  by  a  court  of  competent  juiisdictkm  is 
presumed  to  have  received  only  proper  credits 
upon  his  account  with  the  estate,  and  the  burden 
of  proof  is  upon  the  party  asseriong  the  contrary. 
Bead  v.  Howe',  39  Iowa,  553. 

64.  Upon  a  verbal  order  of  the  county  judge, 
tiie  executor  was  authorized  to  pay  into  his  hands 
any  sums  in  his  hands  belonging  to  the  estate  or 
legatees  thereof,  and  the  judge  was  liable  upon 
his  bond  for  their  proper  disbursement.  Doogan 
V.  EllioU,  43  Iowa,  342. 

66.  When  the  county  judge  received  the 
money  and  discharged  the  executor,  the  latter 
could  not  be  held  liable  to  the  legatees  until  the 
order  of  discharge  was  in  some  manner  im- 
peached or  set  aside.    Id. 

66.  An  order  of  discharge  of  an  administra* 
tor  does  not  amount  to  an  abjudication  that  an 
heir  of  the  intestate,  whom  the  administrator 
reported  that  he  was  unable  to  find,  is  in  fact 
dead,  nor  will  it  estop  such  heir  or  his  creditors 
from  claiming  his  distributive  share  of  the  estate. 
Crosley  v.  Calkotm  et  al.,  45  Iowa,  557. 

67.  Evidence:  admissibility.  An  au- 
thenticated copy  of  a  confession  of  judgment  in 
another  state  by  the  heir  was  held  to  be  admis- 
sible in  an  action  to  recover  his  share  from  the 
other  heirs,  among  whom  the  estate  had  been 
distributed.    Id. 


ADOPTIOir  OF  CHILDREN. 

1.  While  equity  will  interfere  to  correct  the 
defective  execution  of  a  power,  yet  it  has  no 
jurisdiction  to  relieve  parties  from  the  effect  of  a 
failure  to  execute,  even  though  the  intention  to 
do  so  may  be  apparent.  Long  v,  Hewitt,  et  al.^ 
44  Iowa,  363. 

2.  Where  an  instrument  intended  to  effect  the 
adoption  of  an  infant  was  signed  and  acknowl- 
edged by  his  surviving  parent,  but  the  persons 
intending  to  adopt  failed  to  execute  it  by  reason 
of  the  iUness  of  the  justice  in  whose  possession 
the  instrument  was,  and  the  child  resided  with 
the  intended  parents  for  a  year  and  a-half,  held, 
that  this  did  not  constitute  a  legal  adoption.  Id, 

3.  The  statute  provides  what  shall  be  neces- 
sary to  be  done  in  order  to  confer  upon  the  child 
all  the  rights  and  privileges  and  responsibihtids 
which  would  appertain  to  the  child  if  bom  in 
lawful  wedlock.    Courts  of  equity  cannot  dis- 
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pense  with  the  regulations  prescribed  by  a  stat- 
ute; for,  otherwise,  equity  would  in  effect  defeat 
flie  very  policy  of  legislative  enactments.  (Story's 
Equity,  sections  96,  170.)    Id. 


AD  QUOD  DAMNUM  FBOCEED- 

INGS. 

See  Railiioad,  sub-title  Right  of  Wat. 

1.  Construotion  of  mill  dams.  The  stat- 
ute authorizing  the  construction  of  mills  and  mill 
dams  and  the  assessment  of  damagaes  under  a 
writ  of  €ui  quod  damnum^  is  not  unconstitutional. 
Bumham  v.  Thompson^  35  Iowa,  421. 

2.  When  the  writ  is  available.    The 

provisions  of  the  statute  authorizing  the  writ  are 
applicable,  and  the  writ  may  properly  issue  after 
the  work  has  been  commenced  and  is  unfinished, 
as  well  as  before  its  commencement.    Id, 

8.  Damages.  Damages  arising  after  the 
filing  of  the  petition  in  such  case  are  allow- 
able.   Id, 

4.  Writ  not  limited.  The  writ  of  ad  quod 
damnum  is  not  limited  to  mills  designated  to 
grind  grain  for  toll.    Id. 

6.  Quashing  of  writ.  Where  the  first  writ 
is  quashed,  another  may  thereupon  be  granted 
without  notice  thereof  to  the  opposite  party.  Id. 
Citing  Forney  d:  Thayer  v.  Ralls  dt  Willeit,  30 
Iowa,  559. 

6.  Exclnsiveness  of  statutory  remedy. 

While  the  remedy  provided  by  the  statute  (Rev., 
§  317),  for  the  assessment  of  damages  sustained 
by  a  land  owner  in  the  taking  of  land  for 
railroad  right  of  way,  is  exclusive  of  all  other 
remedies  for  that  purpose;  it  is  not  exclusive  of 
an  action  of  ejectment  if  his  property  has  been 
taken  by  the  railroad  company  without  tender  of 
compensation  being  made.  Daniels  v.  The  Chi- 
cago db  N.  W.  R.  R.  Co.,  35  Iowa,  129,  citing 
Doe  dt  Hutchinson  v.  The  Manchester,  Berry 
and  Rosenddle  Railway  Company,  14  M.  &  W., 
687;  Stacy  v.  Vermont  Central  R.  R.  Co.,  27  Vt., 
39;  Henry  v.  The  Dubuque  and  Pacific  Railway 
Co.,  10  Iowa,  540;  Bloodgood  v.  The  M.  d:  H. 
Railway  Co.,  18  Wend.,  Xi  Ford  v.  The  Chi- 
cago dt  Northwestern  Railway  Co.,  14  Wis.,  609. 

7.  Railroad  right  of  way:  effect  of 
agreement  with  land  owner.  Where, 
pending  an  appeal  from  an  assessment  of  dam- 
ages in  an  (ul  quod  damnum  proceeding,  an 


agreement  w^s  entered  into  between  the  land 
owner  and  the  railway  company,  by  which  judg- 
ment was  entered  in  the  circuit  court  for  a 
specified  amount  with  stay  of  execution  "or 
other  proceeding  to  collect  the  judgment"  for 
two  years,  held: 

1.  That  the  agreement  did  not  amount  to  a 
sale  of  the  right  of  way,  nor  did  it  confer 
authority  to  enter  into  possession. 

2.  That  at  the  expiration  of  the  two  years, 
upon  default  of  payment  by  the  company, 
injunction  would  lie  restraining  it  from  the 
use  of  the  right  of  way. 

3.  That  a  siapulation  in  the  agreement  that 
the  judgment  should  draw  interest  would 
not  work  an  estoppel  upon  the  owner. 
Irish  V.  Burlington  db  Southwestern  R.  Co., 
44  Iowa,  380.  Hibibs  v.  Chicago  dt  South- 
western R.  Co.,  39  Iowa,  840;  Conger  v. 
Burlington  dt  SotUhwestern  R.  Co.,  41  Id., 
419.  The  case  of  Cook  v.  Chicago,  Bur^ 
lington  dt  Quincy  R.  Co.,  36  Iowa,  357,  is 
not  in  conflict  with  this  holding. 

8.  Over  lands  held  by  tenants  in  oom- 
mon:  appeaL  Where  a  railway  company 
applies  for  the  appointment  of  commissioners  to 
assess  the  damages  for  right  of  way  across  land 
held  by  tenants  in  common,  it  should  cause  the 
damages  to  be  awarded  separately,  if  the  own- 
ers* interests  can  be  ascertained.  But  a  failure 
to  procure  such  award  and  a  settlement  with 
one  of  the  owners  does  not  deprive  the  others 
of  the  right  of  appeal.  Ruppert  v.  The  C,  0.  dt 
iSV.  J.  fi.  Co.,  43  Iowa,  490.  The  case  of  r/r«  C, 
R.  I.  dt  P.  R.  Co.  V.  Hurst,  30  Id.,  73,  distin- 
guished from  the  present  one  in  this  respect. 

9. :  settlement  with  one.  An  ac- 
ceptance of  the  sum  awarded  by  the  commission- 
ers by  one  of  the  tenants  in  common  does  not 
conclude  the  other,  and  he  is  stiU  entitled  to  com- 
pensation for  his  interest.    Id, 

10. :  a  partition  of  the  premises 

pending  the  appeal  does  not  have  the  effect 
to  dismiss  it.  The  right  of  way  is  acquired 
when  the  damages  assessed  are  paid  to  the 
sheriff,  and  all  conveyances  made  afterward  are 
sultject  to  the  title  of  the  company  to  such  right 
of  way.    Id. 

11.  How  appeal  may  be  effected.   An 

appeal  from  an  award  of  damages  for  right  of 
way  by  sheriff's  jury  may  be  taken  by  serving 
notice  upon  the  opposite  party  or  his  attorn^. 
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and  it  is  not  essential  that  service  be  also  made 
upon  the  sheriff,  nor  is  it  requisite  that  the  re- 
report  of  the  jury  be  filed  in  the  appellate  court. 
The  notice  of  appeal  constitutes  presumptive 
evidence  that  an  assessment  has  been  made. 
Hahn  v.  The  C,  0.  d^  St,  Jo,  B,  Co,,  43  Iowa, 
333. 

12.  On  what  part  of  way  track  may  be 
located.  While  a  railway  company  cannot 
condemn  more  than  one  hundred  feet  in  width 
for  right  of  way,  it  is  not  necessary  that  it  should 
locate  its  track  in  the  middle  of  the  land  con- 
demned. Stark  V,  S.  C,  dk  P.  R,  Co,,  43  Iowa. 
501. 

18.  The  fact  that  it  owns  land  adjacent  to 
Uiat  which  it  seeks  to  condenm  wiU  not  restrict 
its  right  of  condemnation.    Id, 

14.  Mortgagee  is  entitled  to  notice  of 
proceeding.  The  mortgagee  of  real  estate  is 
an  owner  in  such  a  sense  that  he  is  entitled  to 
notice  of  the  assessment  of  damages  for  a  right 
of  way  over  such  property.  Proceedings  under 
ad  quod  damnum^  after  notice  to  the  mortgagor 
alone  will  not  defeat  his  paramount  title.  (Mon- 
roe V,  West,  12  Iowa,  119;  White  v.  Rittennveyer^ 
30  Id.,  268;  Choteau  v,  Thompson,  2  Ohio  St., 
114;  Dutro  V,  Wilson,  4  Id.,  101;  Ballard  v, 
Ballard  Val,  Co,,  5  Gray,  468.)  Severinv,  Cole 
and  The  B,,  C.  R.  d:  M,  R,  Co,,  38  Iowa,  463. 


ADVEBSE  FOSSESSIOK. 

See,  also,  Limitation  of  Actions,  sub-title 
Respecting  Real  Estate. 

1.  When  possession  will  be  regarded 
as  adverse:  denial  of  trust.  Where  in 
case  of  an  implied  or  resulting  trust,  the  trustee 
or  person  holding  the  legal  titie,  assuming  own- 
ership, sells  and  conveys  the  land  to  a  third 
party,  this  amounts  to  a  repudiation  of  the  trust, 
and  the  possession  of  the  grantees,  claiming 
under  such  conveyance,  will  be  regarded  as  ad- 
verse.  Peters  et  al,  v.  Jones  etal,,3b  Iowa,  515. 

2.  Person  in  possession  under  bond 
for  deed.  A  party  in  possession  of  land  under 
a  bond  for  a  deed  which  provided  that  if  he 
made  default  in  payment  he  should  have  the 
rights  of  a  tenant  at  will,  and  be  allowed  thirty 
days  after  notice  in  which  to  quit,  does  not  hold 
adversely  to  the  owner  until  after  such  notice 
shall  have  been  received.  Austin  v.  Wilson  et 
ux,,  46  Iowa,  362. 


8.  The  fact  that  more  than  ten  years  had 
elapsed  since  the  maturity  of  the  last  note  for 
the  purchase  money  would  not  constitute  a  de- 
fense in  an  action  to  recover  possession.    Id, 

4.  Proof  that  the  notes  were  barred  by  the 
statute  would  not  sustain  an  affirmative  aver^ 
ment  of  payment.    Id. 

5.  Possession  of  real  estate  under  a  bond  for 
a  deed  is  sufficient  to  charge  a  purchaser  fix>m 
the  obligor  with  notice  of  the  obligee's  color  of 
titie,  and  he  takes  at  his  peril.  (Booth  dt  Gra- 
ham V,  Small,  25  Iowa,  177;  Close  v,  Samm,  27 
Id.,  503;  Clement  r.  Perry,  34  Id.,  464;  Calvjn 
V,  McCune,  39  Id.,  502.)  Spitler  v,  Schofield, 
43  Iowa,  571. 

6.  Mortgagor  and  mortgagee.  The  pos- 
session of  a  mortgagor  or  mortga^^  is  not,  as 
to  the  other,  adverse.  Crawford  v.  Taylor, 
Richards  dt  Burden,  42  Iowa,  260. 

7.  While  a  mortgagor  does  not  hold  adversely 
to  a  mortgagee,  yet  he  or  his  grantee  may,  by 
his  declarations  and  acts,  convert  his  holding 
into  an  adverse  possession.  Jamison  v.  Perry, 
38  Iowa,  14. 

8.  When,  in  an  action  to  cancel  a  deed  in- 
tended to  operate  as  a  mortgage,  the  mortgagee 
having  been  in  possession,  the  statute  of  limita- 
tions was  pleaded  in  bar  of  a  recovery,  it  was 
held: 

1.  That  a  mortgagee  in  possession,  after  hav- 
ing received  payment  of  the  debt,  will  not 
be  protected  by  the  statute  of  limitations, 
unless  it  be  shown  that  he  has  held  ad- 
versely to  the  mortgagor  for  the  period 
which  hmits  recovery  of  the  land. 

2.  That  the  relation  of  mortgagee  and  mort- 
gagor is  analagous  to  that  of  trustee  and 
cestui  que  trust,  and  possession  of  the  land 
covered  by  the  mortgage  by  either  is  not,  as 
to  the  other,  adverse.  Green  v.  Turner,  38 
Iowa,  112. 

9.  Constituents  of  generally.  Posses- 
sion of  land  for  more  than  ten  years,  in  good 
faith,  under  a  claim  of  titie,  hostile  and  adverse, 
must  also  be  visible  and  notorious  to  raise  a  pre- 
sumption of  titie  to  real  estate;  such  possession 
bars  an  action  for  recovery.  (Booth  dt  Graham 
V,  Small,  and  cases  cited,  25  Iowa,  177.)  TeabotU 
V.  Daniels,  38  Iowa,  158. 

10*  When  person  is  presumed  to  have 
knowledge  of.  When  possession  is  shown  to 
be  open  and  notorious,  the  person  against  whom 
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tt  is  maintained  is  presumed;  as  a  matter  of  law, 
to  know  it,  or  to  be  negligent  in  not  knowing  it; 
and  in  either  case  he  is  bound  by  it.  {Close  v, 
Samm,  27  Iowa,  503.)  Id. 

11.  Color  of  title.  The  heirs  of  one  who 
held  adversely  under  mere  claim  of  right,  are  in 
possession  under  color  of  title.  (Hamilton  v. 
Wright,  30  Iowa.,  ^0.)    Id. 

12.  What  will  constitute  possession. 

Evidence  that  a  house  and  granary  were  built 
upon  the  forty  acres  in  controversy,  and  that  one- 
half  of  the  tract  was  cultivated  and  inclosed,  jus- 
tifies the  jury  in  finding  the  occupant  to  be  in 
possession  of  the  whole  forty.    Id. 

18.  To  establish  a  title  by  prescription  posses- 
sion must  have  been  taken  and  continued  for  ten 
years  under  color  of  title  or  claim  of  right.  Sol- 
berg  V.  The  City  of  Decorah  et  at.,  41  Iowa,  501. 

14.  To  constitute  a  bar  under  our  statute  of 
limitations,  the  adverse  possession  need  not  have 
been  held  under  color  of  title;  it  is  sufficient  if 
such  possession  be  taken  and  held  under  a  claim 
of  right.  McGinnes  v.  Edgell,  Id.,  419;  Colmn 
V.  McCune,  39  Iowa,  502. 

15.  A  tax  deed  void  upon  its  face  will  consti- 
tute color  of  title,  under  which  adverse  possession 
for  the  period  prescribed  in  the  statute  of  limita- 
tions will  operate  as  a  bar.    Id. 

16.  Where  timber  and  quarry  land 

was  claimed  by  the  owner  of  ac^acent  property, 
who  leased  the  quarries  for  ten  years,  and  con- 
tinued afterwards  to  procure  stone  and  timber 
therefrom,  or  permitted  others  to  do  so  upon  pay- 
ment for  the  right,  and  during  the  time  regu- 
larly paid  the  taxes  upon  the  land,  the  claimant 
of  the  property  was  held  to  have  maintained 
continued  adverse  possession.  {Booth  dt  Graham 
V.  Small.)    Id, 

17.  Uninolosed  lands.  A  person  may  be 
held  to  have  the  possession  in  fact  of  uninclosed 
land  by  the  exercise  of  such  acts  of  ownership 
over  it  as  are  necessary  to  eig'oy  the  ordinary  use 
of  which  it  is  capable,  and  acquire  the  profits  it 
yields  in  its  present  condition.  Such  acts,  being 
continued  and  uninterrupted,  will  amount  to 
actual  possession;  and,  if  under  color  of  title  or 
chain  of  right,  will  be  adverse.  {LangwoHhy  v. 
Myers  et  al.,  4  Iowa,  18;  Ewing  v.  Bmmet,  11 
Pet.,  41;  Brooks  v.  Bruyn,  24  111.,  37!^,  Wall  v. 
Nelson,  3  Littell,  398;  Williums  v.  Buchanan,  1 
Iredell's  Law,  540;  Tredwell  v.  Reddiek,  Id.,  56; 
West  V.  Lanier,  9  Humph.,  762;  Bynum  v.  Car- 


ter, 4  Iredell's  Law,  310;  Morrison  v.  Kelly ,  22 
HI.,  624;  EUicott  f .  Pearl,  10  Pet.,  413;  DUls  v. 
Hubbard,  21  111.,  328.  See  Phares  v.  Walters, 
6  Iowa,  106;  Montgomery  v.  ChadtcicJc,  7  Iowa, 
Hi;  Kilboume  v.  Loekman,  8  Iowa,  880;  John- 
son V.  Hopkins,  19  Iowa,  49;  Campbell  v.  Long 
et  al.,  20  Iowa,  382.)    Id. 

18.  Tenant  in  oommon.  The  seizin  and 
possession  of  one  tenant  in  oommon  are  the  seizin 
and  possession  of  the  others,  and  the  statute  of 
limitations  wiU  not  operate  in  favor  of  the  former 
to  give  him  title  by  adverse  possession  unless  it 
be  sole  and  exclusive,  with  the  knowledge  and 
acquiescence  of  his  co-tenants.  Bums  v,  Byrne, 
45  Iowa,  285 

AQENT. 

See  Pbikgipal  and  Aoekt. 
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See   Contract;    Yendob    and    Yendbb; 
Salbs  of  Personal  Property;  Gonvetancb. 


ALIEN. 

1.  Could  not  inherit  under  the  revis- 
ion of  I860.*  Under  the  Revision  of  1860,  a 
non-resident- alien  had  not  the  capacity  to  inherit 
real  estate.    Brown  v.  Pearson  et  al.,  41  la,  481. 

*  Bat  tbey  can  under  the  Code  of  1878  by  vlrtae  of  the 
following  eecttons: 

8bo.  1906.  Aliens,  whether  they  reelde  in  the  United 
Statee  or  any  foreign  country,  may  aoqnlre,  hold,  and 
enjoy  property,  and  may  convey,  devlae,  mortgage,  or 
otherwise  encumber  the  same.  In  like  manner  and  with  the 
same  eifeot,  as  citizens  of  the  State. 

Sko.  1909.  The  title  to  any  land  heretofore  conveyed  or 
transferred  by  devise  or  descent,  shall  not  be  questioned 
or  in  any  manner  affected  by  reason  of  the  alienage  of 
any  person  through  whom  such  title  may  have  been  de- 
rivea. 

The  sections  of  the  Revision  under  which  the  foregoing 
holding  was  made  are  as  follows: 

Ssa  3488.  Be  it  enacted  by  the  General  Atsembly  qf 
the  State  of  Iowa,  That  all  aliens  residing  in  the  United 
States  who  shall  have  made  a  declaration  of  their  inten- 
tions to  become  citixens  of  the  United  States,  by  taking 
the  oath  required  by  law,  and  all  alliens  residents  of  this 
State  shall  be  capable  of  acquiring  real  estate  in  this  State 
by  descent  or  purchase,  and  of  holding  and  alienating  the 
same,  and  shall  incur  the  like  duties  and  liabilities  in  rela- 
tion thereto  as  if  tbey  were  dtiaenH  of  the  United  States. 

Ssa  3493.  If  any  person,  being  a  dtisen  of  this  State 
at  the  time  of  his  decease,  shall  have  made  a  will  bequeath- 
ing his  property  to  a  person  who  at  the  time  of  *"*"*«c 
such  bequest  was  an  alien  non-resideut,  but  who  subse- 
quently to  the  makini;  of  such  bequest,  became  a  resident, 
such  alien  shall  be  capable  in  law  of  becoming  a  devisee 
of  such  property,  as  well  as  if  he  was  a  resident  of  thii 
State  at  the  time  of  making  such  devise. 
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2.  The  prior  cases  on  the  subject  reviewed: 
Krogan  v,  Kinney,  15  Iowa,  242;  Sheim  v.  Rob- 
bins,  20  Id.,  45;  Purcell  v.  Smith,  21  Id.,  540; 
QreenJUld  v.  Stanforlh,  Id.,  595. 


AIiIMONY. 

See  DiTORCB. 


AI.TEBATION  OF  WBITTEN  IN- 
STRUMENT. 

1.  Mortgage  of  homestead.  Where  a 
mortgage  on  a  homestead  was  executed  and  de- 
Ihrered  as  a  completed  instrument  by  the  hus- 
band alone,  with  the  understanding  that  his 
wife  was  not  to  join  in  the  execution  thereof, 
but  her  signature  and  acknowledgment  were 
afterward  firaudulently  obtained  by  the  mort- 
gagee, who  thereupon  so  altered  the  mortgage 
and  acknowledgment  as  to  make  it  appear  a 
mortgage  by  them  jointly,  thus  giving  to  it  the 
force  of  a  lien  upon  the  homestead,  as  well  as 
upon  other  lands  covered  by  the  mortgage,  it 
was  held  that  the  alteration  was  material  and 
avoided  the  mortgage.  Cutler  v.  Rose  et  ux,,  35 
Iowa,  456. 

2.  Batifioation  of  alteration.  Held,  also, 
that  a  subsequent  promise  by  the  husband  to 
pay  additional  interest  in  consideration  of  an 
extension  of  time  of  payment,  did  not  of  itself 
amount  to  a  ratification  of  the  alteration.  Full 
knowledge  of  the  alteration  and  a  manifest  in- 
tent to  ratify  the  instrument  as  altered,  must 
be  shown.    Id, 

8.  Onus  proband!.  That  a  portion  of  an 
indorsement  signed  by  the  defendant,  is  written 
in  different  ink  and  handwriting  from  the  bal- 
ance, does  not  afford  such  prima  facie  evidence 
of  a  fraudulent  alteration  as  to  require  the  plain- 
tiffs to  explain  the  same.  Wilson  v.  Harris,  35 
Iowa,  507,  citing  Jones  v,  Ireland,  4  Iowa,  63; 
Auld  r.  Fleming,  7  Id.,  143. 

4.  Promissory  note.  Where  a  note  was 
signed  by  principal  and  surety,  and  the  former, 
without  the  knowledge  or  consent  of  the  latter, 
added  thereto  before  delivery,  upon  the  demand 
of  the  payee,  the  condition  that  the  interest 
should  be  payable  annually,  it  was  held  that  the 
alteration  was  a  material  one  which  would  dis- 
charge the  surety  from  liability  upon  the  note. 
Marsh  v.  Griffin,  42  Iowa»  40a 


6.  Even  if  the  alteration  had  been  made  aftei 
delivery  and  acceptance  by  the  payee,  no  liability 
would  have  attached  to  the  surety,    Id. 

6.  The  addition  of  the  name  of  another  maker 
to  a  note,  without  the  consent  of  the  original 
partis,  is  such  a  material  alteration  as  will  dis- 
charge them  from  liability,  regardless  of  the  fact 
of  benefit  or  injury  to  them.  Dickerman  p.  Miner, 
43  Iowa,  506.  Following  HalVs  Admr,  v.  Me- 
Henry,  19  Id.,  521.  The  present  case  is  distin- 
guished from  Murray  v.  Graham,  29  Id.,  520. 
In  that  case  the  alteration  was  made  after  de- 
livery and  after  liability  had  attached,  and  the 
holder  was  not  responsible  for  the  alteration. 

7.  While  the  original  maker  will  be  discharged 
by  the  addition,  the  party  who  subsequently  at- 
taches his  name  will  be  liable  as  upon  a  new 
note  executed  by  him  alone.    Id, 

8.  A  material  alteration  in  the  terms  or  con- 
ditions of  a  note  or  other  commercial  paper, 
made  by  the  holder  thereof  with  a  fraudulent 
intent,  will  defeat  recovery  thereon.  Robinson 
V.  Reed  et  ah,  46  Iowa,  219. 

9.  A  surety  contracts  to  pay  the  note  while 
the  guarantor  undertakes  to  pay  it  only  upon 
condition  that  certain  steps  are  taken,  and  any 
writing  upon  the  note,  therefore,  which  seeks  to 
render  a  guarantor  a  surety  is  a  material  alter- 
ation.   Id, 

10.  Where  the  alteration  is  established,  the 
holder  has  the  burden  to  show  that  it  was  made 
innocentiy,  for  a  proper  purpose  or  by  a  stranger^ 
and  in  the  absence  of  such  proof  it  will  be  pre- 
sumed to  have  been  fraudulently  made.    Id, 

11.  The  party  guiliy  of  the  fraudulent  altera- 
tion cannot  by  removing  it  recover  the  right  of 
action  which  he  has  lost  by  his  fraud.    Id, 

12.  The  erasure  of  the  word  *'  surety  "  after 
the  name  of  one  of  the  signers  of  a  note  by  the 
payee,  before  indorsement,  is  a  material  altera- 
tion discharging  the  surety,  even  though  the 
note  be  transferred  for  value  before  maturity. 
46  Iowa,  550. 

13.  The  addition  of  the  name  of  another  joint 
maker  to  a  note,  without  the  knowledge  or  con- 
sent of  the  others,  is  such  a  material  alteration 
as  releases  them  from  liability  thereon.  Ham- 
ilton V,  Hooper  et  al,,  46  Iowa,  515. 

14.  The  last  signer,  however,  is  not  released 
by  the  discharge  of  his  co-signers  and  he  is  liable 
for  the  amount  of  the  note.    Id 


14 


AMENDMENT. 


Generally— Of  Pleadings. 


AMENDMENT. 


I.  Generally. 
II.  Of  Pleading. 


I.  Generally. 

1.  Amendment  of  oertifloate  to  depo- 
sition. Where  the  certificate  of  the  officer 
taking  depositions  did  not  show  that  the  same 
was  read  over  to  the  witnesses  before  they  were 
subscribed  and  sworn  to,  it  was  held  that  the 
officer  might  subsequently  file  an  amended  cer- 
tificate conforming  to  the  facts.  McKinley  r. 
The  C.  d'  N.  W.  It,  Co.,  44  Iowa,  814. 

II.  Of  Pleadings. 

2.  When  allowable.  An  amendment  may 
be  allowed  after  all  the  evidence  is  in  order  to 
conform  the  pleadings  thereto.  Ellis  v.  lAndley, 
37  Iowa,  334. 

d.  Amendments  to  pleadings  should  always 
be  allowed  in  furtherance  of  justice,  within  the 
exercise  of  a  sound  discretion.  To  refuse  them 
is  the  exception.  iSeevers  v.  Hamilton^  11  Iowa, 
66j  Brockman  v.  Berryhill,  16  Id.,  183;  StaU  ex 
rel.  Floyd  v.  Mayor ^  etc.,  of  Keokuk^  18  Id., 
388.)  Miller  v.  Petvy  dt  Townsend,  38  Iowa, 
301. 

4.  After  appeal  from  jnstiee  of  peace. 

Under  equitable  circumstances,  upon  proper 
terms  and  after  showing  of  excuse  for  failure  to 
plead  before  the  justice,  the  defendant  may  be 
allowed  to  amend  his  answer  in  the  Circuit  Court 
after  appeal.    Ping  v.  Cockyne,  37  Iowa,  211. 

6.  In  an  action  before  a  justice  of  the  peace 
upon  a  draft,  the  name  of  the  party  plaintiff  was 
nus-spelled,  and  commissions  for  taking  depo- 
sitions issued  and  other  proceedings  were  had 
with  the  error  uncorrected.  Upon  appeal  and 
after  the  jury  were  impaneled,  it  was  held  that 
the  error  might  be  corrected.  Adae  d;  Co,  v, 
Zangs,  41  Iowa,  53G. 

6.  While  the  District  Court  or  Circuit  Court 
may,  in  the  exercise  of  a  proper  discretion,  and 
upon  proper  showing,  allow  amendments  to 
pleadings  after  appeal  from  a  justice  of  the 
peace,  the  parties  cannot  file  them  as  a  matter 
of  right.  Packard  v,  Snell,  Aiken  dt  Co.,  85 
Iowa,  80,  Citing  Stanton  v.  Warrick,  21  Id., 
76;  May  r.  Wilson,  Id.,  17. 

7.  In  vacation.  An  amendment  filed  in 
vacation,  without  leave  of  court  and  without 
notice  to  the  opposite  party,  may  be  stricken 


from  the  files  on  motion.  Allen  v,  Bidwell,  85 
Iowa,  86.  Citing  BrocArman  9.  Berry  hill,  16  Id., 
183;  The  State  ex  rel,  Floyd  v.  The  Mayor  of 
Keokuk,  18  Id..  388. 

8.  After  appeal  to  supreme  court.    In 

an  action  by  the  other  heirs  at  law  against  the 
adminstrator,  who  was  also  an  heir,  it  was  ad- 
judged upon  the  final  trial  in  the  supreme  court, 
that  the  administrator  had  made  fi-audulent 
sales  of  the  real  estate  for  less  than  its  value, 
and  that  he  should  pay  the  amount  of  the  dif- 
ference between  the  actual  value  and  the  amount 
received.  The  procedendo  having  been  filed  in 
the  court  below  he  asked  leave  to  file  an 
amended  answer,  alleging  that  a  certain  amount 
was  due  him  for  fees  and  disbursements  as  ad- 
ministrator, and  as  heir  at  law,  and  that  this 
should  be  applied  in  cancellation  of  the  judg- 
ment: Held,  that  the  pleading  contained  no 
matter  which  might  not  have  been  set  up  before 
the  trial,  and  that  the  amended  answer  should 
not  have  been  permitted  to  be  filed.  Beed  et  al. 
V,  Howe  et  al.,  44  Iowa,  300. 

9.  After  cause  is  remanded.  After  a 
reversal  in  an  equitable  action  which  is  remanded 
for  further  proceedings  not  inconsistent  with  the 
opinion  of  the  court,  the  unsuccessful  party  may 
file  an  amended  or  additional  pleading,  upon 
such  a  showing  of  newly  discovered  evidence  as 
would  entitle  a  party  to  a  new  trial  in  an  action 
at  law.  Adams  County  v.  The  B.  dt  M.  R,  B, 
Co,,  44  Iowa,  335. 

10.  In  this  case  the  defendant  was  allowed  to 
file  an  amended  answer  denying  the  facts  al- 
leged in  the  petition,  after  the  cause  was  reversed 
and  remanded.  (Jones  v,  Clark,  31  Iowa,  497.) 
Gi-ay  V,  Regan,  37  Iowa,  688. 

11.  After  judgment.  Amendments  in 
frirtherance  of  justice  may  be  made  at  any  time. 
{Deevers  r.  Hamilton,  11  Iowa,  66;  Pride  v. 
Wormwood,  21  Id.,  227;  Hinkle  v.  Davenport, 
38  Id.,  355),  and  it  is  competent  to  amend  after 
judgment  when  no  new  cause  of  action  is  intro- 
duced, the  granting  of  such  an  amendment  rest- 
ing within  the  sound  discretion  of  the  court. 
OXonnell  v.  Cotter,  44  Iowa,  48. 

12.  Laches  in  filing  supplement.  Cer- 
tain counts  of  an  amended  or  supplemental 
answer  setting  up  an  equitable  defense,  filed 
three  years  after  commencement  of  suit  and 
only  three  days  before  the  trial,  accompanied 
by  interrogatories  to  penous  not  parties  to  the 
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record,  and  showing  no  excuse  for  the  delay, 
were  properly  stricken  from  the  files.  Courtright 
V.  Deeds,  S7  Iowa,  503. 

13.  The  refhsal  of  an  amendment  of- 
fered on  a  second  trial,  and  at  a  late  stage 
of  the  proceeding,  is  not  erroneous.  Phillips  p. 
Van  Sehaiek,  37  Iowa,  229. 

14.  Change  of  parties  during  triaL 

Amendment  may  be  made  during  trial  by  strik- 
ing out  the  name  of  a  party  plaintiif.  Hinkle 
r.  Davenport,  38  Iowa,  355. 

15.  Cronstmction  of.  A  pleading  which 
is  filed  as  an  amendment  to  a  former  pleading 
will  not  be  construed  as  a  substitute  therefor, 
unless  it  is  therein  so  expressed,  but  both  will 
constitute  one  pleading  and  be  construed  to- 
gether. Cooley,  adm'r,  v.  Brawn,  35  Iowa, 
475.  (Citing  Pharo  v.  Johnson,  15  Id.,  560.) 
Kosiendader  v.  Pierce,  37  Id.,  645.  Montgomery 
V.  Shockey,  Id.,  107. 

16.  An  amended  petition  is  not  a  substitute 
for  the  petition  first  filed,  and  the  averments 
of  the  latter,  in  so  far  as  they  are  not  modified 
or  withdrawn  by  the  amended  pleading,  will 
stand.     The  State  v,  Finn,  45  Iowa,  148. 

17.  Mnst  not  be  made  by  interlinea- 
tion or  erasures.  An  application  to  be 
allowed  to  amend  a  sworn  answer  by  striking 
out  a  word  whidi  occurred  therein,  was  properly 
refused  by  the  court.  Amendments  by  erasure 
or  interhneation  are  prohibited.  Simmons  v. 
Rust,  39  Iowa,  241. 

18.  New  matter  proper  to  be  shown. 
Where,  in  an  action  by  a  county  to  quiet  title  to 
certain  lands,  it  was  answered  that  the  county 
had  received  taxes  upon  the  same,  an  amend- 
ment to  the  effect  that  the  taxes  had  been  re- 
ceived by  inadvertence  was  the  introduction  of 
new  matter  proper  to  be  shown.  Adams  County 
V.  The  B,  <t  M.  B,  B.  Co.,  44  Iowa,  335. 

19.  Demurrer  may  be  amended.    A 

demurrer  is  a  pleading  within  the  meaning  of 
section  2689  of  the  Code,*  and  may  be  amended 
like  any  other  pleading.  Morrison  v.  Miller,  46 
Iowa,  84. 

*  The  foUowiog  to  the  section  of  the  Oode  xeferied  to: 

Sxo.  1MI89«  The  ooort  may.  on  motion  of  either  party, 
at  any  time,  in  rnrtherance  ox  Jnatioe,  aud  on  such  terms 
as  may  be  proper,  permit  snoh  party  to  amend  any  plead- 
ings or  proceedings  by  sddmg  or  striUng  ont  the  name 
of  a  party,  or  by  conectiitg  a  mtotake  in  the  name  of  a 
party,  or  a  mtotake  in  any  other  respect,  or  by  inserting 
other  allegations  material  to  the  case,  or,  when  the 
amendment  does  not  change  substantially  the  daim  or 
defense,  by  conforming  the  pleading  or  proceedings  to  the 
flwUprored. 


20.  Filing  without  leave  of  court.  An 

amended  pleading  filed  without  leave  of  court 
first  obtained  may  be  allowed  to  stand,  in  a  case 
where  it  would  be  error  to  refuse  to  permit  it  to 
be  filed.  Miller  r.  Perry  <t  Townsend^  38 
Iowa,  301. 


ANIMALS. 


1.  Negligence:  damages  to  property 
by  cattle.  The  owner  of  property  iigured  by 
cattle  damage  feasant  is  bound  to  the  exercise 
of  ordinary  care  to  prevent  the  damage.  What 
constitutes  such  care  under  given  circumstances 
must  be  found  by  the  jury.  Little  v.  McCtuire^ 
38  Iowa,  560. 

2.  Liability  for  damftges.  Under  chap- 
ter 26,  Laws  of  1870,  the  owner  of  trespassing 
stock  is  liable  for  the  damage  done  by  them 
without  inquiry  as  to  whether  the  premises  tres- 
passed upon  were  fenced  or  not.    Id, 

8.  The  statute  above  mentioned  is  in  force 
without  submission  to  the  vote  of  the  county. 
Id. 

4.  Killing  of  domestic '  animals  by 
dog;s.  The  owner  of  domestic  animals  is  jus- 
tified in  killing  a  dog  which  is  harassing,  maim- 
ing or  worrying  the  animals,  and  the  killing  is 
justifiable  even  if  at  the  time  the  dog  is  not 
committing  the  act,  provided  his  conduct  is 
such  as  to  excite  a  reasonable  apprehension  that 
he  is  about  to  do  so.  Marshall  v,  Blaekshire, 
44  Iowa,  475. 

See,  further.  Trespass;  Railboad;  and  Vol. 
I  of  Digest,  page  85. 
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Generally— To  the  Circuit  Court. 


I.  Genbrallt. 

1.  Appeal  to  U.  8,  Supreme  Court.    A 

case  will  not  be  certified  to  the  U.  S.  Supreme 
Court  upon  a  question  first  raised  in  a  petition 
for  rehearing*.  To  justify  the  gn^anting  of  the 
certificate  or  give  the  appellate  court  jurisdic- 
tion, the  question  must  appear  upon  the  face  of 
the  record.    Martin  v.  Cole,  38  Iowa,  141. 

2.  The  certificate  of  the  court  alone  will  not 
confer  upon  the  Supreme  Court  of  the  United 
States  jurisdiction.  (Parmlee  v.  Lawrence,  11 
Wol.,  36;  Railroad  Co,  v.  Rock,  4  Id.,  177; 
Lawler  v.  Walker,  14  How.,  149.)    Id, 

d*  The  right  of  appeal  is  governed  by  the 
provisions  of  law  in  force  when  the  judgment 
was  rendered.    Rivers  v.  Cole,  38  Iowa,  677. 

4.  Right  of  barred  by  acceptance  of 
amount  of  judgment.  If  the  party  recov- 
ering a  judgment  shall  accept  the  amount 
thereof,  he  cannot  afterward  appeal.  The  Ind, 
Diet,  of  Altoona  v.  The  Dist,  Tp.  of  Delaware, 
44  Iowa,  201.  Citing  M,  <t  M,  R,  R.  Co,  v, 
Byington,  14  Iowa,  572,  where  it  was  held  that 
acceptance  of  damages  assessed  by  sheriff's  juiy 
was  a  waiver;  and  Borgalthous  v.  The  Fami' 
ers  d:  Merchants'  Ins,  Co,,  36  Iowa,  250,  where 
it  was  held  that  a  garnishee  who  voluntarily 
pays  a  judgment  is  barred  the  right  of  appeal. 

6.  Not  barred  by  compulsory  pay- 
ment of  judgment.  The  payment  of  a  judg- 
ment, after  levy  of  execution,  and  shortly  before 
the  time  fixed  for  sale,  is  not  such  a  voluntary 
payment  as  will  deprive  the  judgment  defend- 
ant of  the  right  of  appeal.  Cfrim  v.  Semple,  39 
Iowa,  570. 

6.  Dismissal  of  appeal.  An  appeal  will 
be  dismissed  where  no  substantial  rights  are 
involved.  Wilson  dt  Co,  v,  Russell,  40  Iowa, 
697. 

7.  Effect  of  appeal:  intermediate  or- 
ders. An  appeal  to  the  Supreme  Court  from 
the  final  judgment  in  a  case,  brings  up  for  re- 
view the  intermediate  rulings  of  the  court  which 
have  been  duly  excepted  to  and  not  otherwise 
waived.  Jones  v.  The  Chicago  <t  N,  W.  R,  R, 
Co.,  36  Iowa,  68. 

8.  While  imder  our  statute  appeals  are  al- 
lowed from  certain  intermediate  orders  made  in 
the  progress  of  the  case,  a  failure  to  do  so  does 
not  operate  as  a  waiver  of  errors  in  respect 
thereto,  but  the  same  are  saved  by  appeal  from 
the  final  judgment.     (Richards  v.  Burden,  31 


Iowa,  305;  Monticello  Bank  r.  Smith,  25  Id., 
246.)    Id, 

9.  Frestmiption  as  to  extent  of.  Where 
a  party  appeals  generally  from  a  decree  con- 
taining two  provisions,  one  adverse  and  the 
other  favorable  to  him,  it  will  not  be  presumed 
that  he  appeals  from  the  part  which  is  in  his 
favor.    Hintniger  v,  Hennessy,  46  Iowa,  600. 

10.  The  notice  of  appeal  and  evidence 
of  service  should  be  contained  in  the 
abstract*  and  when  omitted  therefrom  cannot 
be  supplied  in  a  petition  for  rehearing,  nor  will 
the  court  upon  a  rehearing  consider  matters  not 
presented  in  the  former  arguments  nor  consid- 
ered in  the  opinion.    Id, 

11.  As  to  practice  on  appeal  to  su- 
preme court,  generally. 

See  title  Practice,  sub-title  On  Appeal  to 
Supreme  Court. 

II.  To  the  Circuit  Court. 
a.  In  what  cases  appeals  lie. 

12.  From  order  of  county  auditor. 

An  appeal  cannot  be  taken  from  an  order  of  the 
county  auditor  in  relation  to  the  establishment 
or  vacation  of  a  county  road.  Newell  v.  Per' 
kins,  39  Iowa,  244. 

Id.  From  order  of  board  of  equali- 
zation. Although  the  statute  does  not  provide 
the  formalities  of  an  appeal  from  an  order  of  the 
board  of  equalization,  yet  the  Circuit  Court  will 
be  presumed  to  have  acquired  jurisdiction  where 
proper  notices  of  the  appeal  have  been  served. 
The  Bremer  Co,  Bank  v,  Bremer  Co.,  42  Iowa, 
394. 

14.  From  order  of  board  of  super- 
visors. An  order  of  the  board  of  supervftors, 
establishing  a  highway  upon  the  condition  that 
the  damages  assessed  by  the  appraisers  be  paid 
by  the  petitioners,  may  be  appealed  from  by  a 
land  owner  dissatisfied  with  the  appraisal.  Mc- 
NichoU  V,  Wilson,  42  Iowa,  335. 

16.  The  appraisers  assessed  plaintiff  *s  dam- 
ages for  the  establishment  of  a  road  through 
premises  claimed  by  him,  at  $50,  but  the  board 
of  supervisors  rejected  his  claim  for  damages  al- 
together, on  the  ground  that  he  was  not  the 
owner  of  the  land  taken.  From  this  decision 
plaintiff  appealed,  specifying  in  his  notice  of  ap- 
peal that  he  "  does  not  appeal  from  the  assess- 
ment of  the  jury,  with  which  he  is  content,  but 
from  the  decision  of  the  board  that  he  has  no 
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interest  in  the  land  entitling  him  to  damafpes/* 
Held,  that  the  appeal  was  in  effect  from  the  final 
decision  of  the  board  refusing  to  allow  plaintiff 
damages,  and  should  be  entertained.  VaneUave 
V.  Clarke  et  al.,  37  Iowa,  184. 

16.  If  the  plaintiff  had  been  allowed  only  a 
part  of  his  damages,  there  would  have  been  no 
question  as  to  his  right  to  appeal  fit>m  t^e  de- 
cision. [Spray  dt  Barnes  v,  Thompson,  9  Iowa, 
40;  McCrory  v.  Griswold,  7  Id.,  248;  Umbarger 
V,  Bean,  15 Id.,  256;  Prosser  v.  Wapello  County, 
18  Id.,  327;  Warner  v,  Doran,  30  Id.,  521.)  And 
the  rule  is  the  same  in  the  present  case.    Id. 

17.  From  judgment  of  mayor.     An 

appeal  will  lie  to  the  District  Court  from  the 
judgment  of  the  mayor  of  a  town  incorporated 
under  the  general  law,  for  the  yiolation  of  an 
ordinance.  (State  v.  Hodnutt,  13  Iowa,  437.) 
The  Statttfor  the  use  of  the  Toum  of  Manches- 
ter, V.  Hoag,  46  Iowa,  337. 

18.  From  justioe  of  the  peace.    An 

appeal  lies  from  an  order  or  judgment  of  a  jus- 
tice of  the  i>eace  which  is  in  its  effect  final,  and 
whether  it  be  one  of  law  or  of  fia^t.  Hodge  v. 
Buggies  and  the  St.  L.,  K.  C.  <t  N.  R.  Co.,  36 
Iowa,  42.    Citing  Griffin  v.  Moss,  3  Id.,  261. 

19.  Hule  applied.  It  is  accordingly  held, 
that  an  appeal  lies  from  an  order  of  a  justice  dis- 
solving^ an  attachment  on  motion  of  a  garnishee, 
and  discharging  him  thereon,  such  ordo:  being  a 
disposition  of  the  garnishment,  and  a  final  judg- 
ment thereon  within  the  meaning  of  the  law. 
Id. 

30.  Defiault.  An  appeal  will  lie  from  the 
judgment  of  a  justice  of  the  peace,  rendered 
upon  default.    Butler  v.  Heeh,  38  Iowa,  429. 

ft.  Writ  of  error.  The  proper  remedy  of 
a  party  aggrieved  by  the  dismissal  of  a  cause  by 
a  justice  of  the  peace,  for  want  of  jurisdiction,  is 
by  writ  of  error.  An  appeal  lies  oidy  from  a 
final  judgment.  Belding  v.  Torrence,  39  Iowa, 
516. 

22.  Bat  if  errors  of  law  be  committed  in  pro- 
ceedings which  result  in  final  judgments,  they 
may  be  reviewed  on  appeal,  unless  regarded  as 
waiyed.  {Griffin  v.  Moss,  8  Iowa,  262;  Oleson 
V.  Henderson,  12  Id.,  222;  Wilson  v.  Thorich, 
31  Id.,  298;  Leftwieh  v.  Thornton,  18  Id.,  516.) 
Id. 

28.  Ii\iimotion  order  maybe  appealed 
from.  Under  the  Code,  an  appeal  lies  to  the 
Supreme  Court  from  an  order  made  by  any  judge  | 
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allowing  or  refusing  an  injunction.    Bennett  et 
al.  V.  Hetherington  et  al.,  41  Iowa,  142. 

24.  But  under  the  Revision,  which  in  this  re- 
spect has  been  changed  by  the  Code  of  1873,  the 
rule  was  otherwise.  The  Monticello  Bank  v. 
Smith,  25  Iowa,  248;  JeweU  v.  Squires,  30  Id., 
92;  In  Be  Curley,  34  Id.,  184. 

h.  Who  may  appeal. 

26.  In  criminal  proceedings.  A  prose- 
cuting witness,  who  has  been  adjudged  by  a 
justice  of  the  peace  to  pay  the  costs  of  prosecu- 
tion, may,  in  the  name  of  the  state,  appeal  from 
the  judgment  of  the  justice  to  the  District  Court. 
The  State  v.  Roney,  37  Iowa,  30. 

26.  In  criminal  esses  cognizable  before  a  jus- 
tice, the  State  may  appeal  in  the  same  manner 
as  a  defendant.  {StaU  v.  Tail,  22  Iowa,  140.)  Id. 

27.  But  only  for  the  purpose  of  correcting  er- 
rors; not  for  the  re-trial  of  the  accused,  and  that 
portion  of  the  statute  (Rev.,  §  *5094),  authorizing 
this  is  unconstitutional.  (The  State  v.  VanHor^ 
ton,  26  Iowa,  402.)    Id. 

c.  When  taken  and  how  perfected. 

28.  From  justice :  notice  of  not  nec- 
essary. Notice  to  the  appellee  is  not  necessary 
to  perfect  an  appeal  from  a  justice;  nor  does  a 
failure  of  such  notice  authorize  a  dismissal  of  the 
appeal.    Bond  v.  Davis,  37  Iowa,  163. 

29.  The  fact  that  the  cause  was  continued  at 
the  first  tean,  on  motion  of  the  appellant,  instead 
of  the  appellees,  would  not  affect  the  rights  of 
the  parties.  (See,  as  bearing  upon  the  case, 
McCormick  v.  Bishop,  3  G.  Greene,  99;  Coon  v. 
Matthews  et  al.,  10  Iowa,  290;  Mediken  v.  Mason 
dtCo.,  Id.,  406;  Quillanv.  Windsor,  6  Id.,  396.) 
Id. 

30.  From  award  of  sheriff's  jury  as- 
sessing damages  for  right  of  way.  An 
appeal  from  an  award  of  damages  for  right  of 

^SBOTXOir  60M.  Eltliflr  party  maj  appMl  trom  ibm 
judgment,  to  the  Diitrlot  Oonrt  of  the  oonnty,  at  the  tern 
whidi  oommenoee  not  leu  than  flfteea  daya  after  the  day 
on  which  thei^meal  ia  taken,  the  State  in  the  aamemaanel 
aa  the  defendant. 

SCO.  6096.  The  jnatloe  rendering  a  judgment  agatnat 
the  defendant,  moat  inform  him  of  hia  right  to  an  appeal 
therefkom,  and  make  an  entry  on  hia  docket  of  the  living 
of  auch  information,  and  the  defendant  may,  thereupon, 
take  an  appeal,  by  giving  notice  orally  to  the  jnatioe,  that 
he  appeala,  and  the  jnatioe  mnat  make  an  entry  on  hia 
docket,  of  tliejdTing  of  anoh  notice. 

Sbo.  6096.  Tne  jnatice  mnat,  thereopon,  enter  an  order 
on  hia  docket,  fixing  the  amomit  in  which  bail  may  be 
given  by  the  defendant,  and  the  exeootion  of  the  judg- 
ment againat  the  defendant  ahaU  not  be  atayed,  iniTnaa 
bail  in  ttiat  amount  be  pnt  in,  by  sn  undertaking  aabttaiip 
tlaUy  ia  tlM  f oDovlng  f ooii. 
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way  by  the  sheriff's  jury  may  be  taken  by  senr- 
ing  the  opposite  party  or  his  attorney,  and  it  is 
not  essential  that  service  be  also  made  upon  the 
sheriff,  nor  is  it  requisite  that  the  report  of  the 
jury  be  filed  in  the  appellate  court.  The  notice 
of  appeal  constitutes  presumptive  eridence  that 
an  assessment  has  been  made.  Hahn  v.  The  C, 
0.  dt  St.  J,  R.  Co,,  43  Iowa,  333. 

d.  The  pleculing  issues  and  trial  in  the  appellate 

court, 

81.  Effbot  of  the  appeal.  Where,  in  an 
action  before  a  justice  of  the  peace,  the  plaintiff 
declares  in  one  count  for  money  due  on  account, 
and  in  another  count  for  money  due  on  a  prom- 
issory note  given  in  settlement  thereof,  stating 
that  he  claims  to  recover  on  but  one,  and  judg- 
ment is  rendered  in  his  favor  on  the  note,  and 
the  cause  based  on  the  account  is  dismissed,  an 
appeal  by  the  defendant  brings  up  the  whole 
case  for  trial,  as  well  in  respect  to  the  claim 
based  on  the  account  as  that  based  on  the  note. 
Edwards  dt  Beardsley  v,  Truloek,  37  Iowa,  244. 

32.  Filing  of  new  pleadings  in  appel- 
late court.  There  is  no  fixed  legal  right  to  file 
an  answer  or  other  pleading  in  a  cause  appealed 
from  a  justice's  court  and  pending  above;  the 
leave  to  file,  even  upon  cause  shown,  is  a  matter 
of  discretion.  {Ruddiek  v.  Vail,  7  Iowa,  44; 
Duntonv.  Thorington  et  aZ.,  15  Iowa,  .217;  I</l- 
tpick  et  al.  v.  Thornton,  18  Iowa,  56;  Stanton  v. 
Warrick,  21  Iowa,  76;  May  v,  Wilson,  lb.,  79; 
Nettman  v,  Schramm,  23  Iowa,  521;  WatTen  v, 
Scott  et  al.,  32  Iowa,  22.)  Griswold  v.  Bowman 
et  al.,  40  Iowa,  367. 

88.  Affirmance  of  judgment  for  non- 
payment of  docket  fee.  Under  a  rule  of 
court  which  prescribed  that,  in  all  appeals  from 
inferior  tribunals,  if  the  appellant  failed  to  pay 
the  filing  fee  and  docket  the  cause  before  noon 
of  the  second  day  of  the  term,  the  judgment  of 
the  court  would  be  affirmed  upon  payment  and 
docketing  by  the  appellee,  the  court  properly 
refused  to  set  aside  an  affirmance  which  might 
have  been  prevented  by  the  exercise  of  reason- 
able diligence  and  care.  Heald  v.  House,  39 
Iowa,  198. 

III.  To  THE  SUPBEME  GOUBT. 

a.  In  what  eases  appeals  lie, 

84.  Fromroling  subsequently  changed. 

No  appeal  can  be  properly  based  on  a  ruling 
which  the  court  in  eiSect  flabsequently  changed 


or  set  aside  in  the  case.  Thompson  v,  Bumham, 
35  Iowa,  41. 

86.  When  it  may  be  taken  before  final 
judgnnent.  Wherever  the  decision  of  a  motion 
or  demurrer  involves  the  merits  of  the  case  or  the 
legality  of  the  proceedings,  an  appeal  may  be 
taken  therefrom  before  final  judgment  is  ren- 
dered.   The  State  v,  Brandt,  41  Iowa,  593. 

86. :  In  criminal  case.  In  a  crim- 
inal case  an  appeal  does  not  lie  from  an  inter- 
mediate order  or  decision,  and  can  only  be  taken 
from  a  final  judgment.  Overruling  The  State  v, 
Brandt,  41  Iowa,  593.  The  State  v,  Swearen- 
gen,  43  Iowa,  336. 

87.  From  order  on  motion.  An  appeal 
lies  to  the  Supreme  Court  from  an  order  over- 
ruling a  motion  to  set  aside  the  verdict  and 
quash  the  writ  in  a  proceeding  ad  quod  dam- 
num, *  Bumham  v.  Thompson,  35  Iowa,  421. 
Citing  Richards  v.  Burden,  31  Id.,  305. 

88.  From  ruling  on  motion  to  sup- 
press depositions.  An  appeal  will  not  lie 
from  a  ruling  on  a  motion  to  suppress  deposi- 
tions. (Richards  v.  Burden,  29  Iowa,  305.) 
Baldwin  v,  Mayne,  40  Iowa,  687. 

89.  From  order  dissolving  ix^unction. 

Prior  to  the  taking  effect  of  the  Code  of  1873  an 
appeal  did  not  lie  from  sm  order  of  a  judge  of 
the  Supreme  Court  dissolving  an  injunction;  nor 
under  section  3165*  of  the  Code  of  1873  would 
an  appeal  lie  from  an  order  made  before  said 
section  took  effect.  The  section  is  not  retroac- 
tive. The  City  of  Davenport  v.  The  D,  <t  St, 
P,  R,  Co,,  37  Iowa,  624.  See  In  re  Curley,  34 
Iowa,  184. 

40.  Where  amount  is  less  than  $100. 
No  appeal  lies  to  the  SufHreme  Court  where  the 

^SaonoH  suss.  Tha  Supreme  Couit  hM  appellato 
Jnrladiction  over  all  Jndgmenta  and  dedelone  of  ul  other 
courtfl  of  reoord,  as  weU  m  oaee  of  dril  aotions  as  In  pco- 
oeedings  of  a  special  or  Independent  oharaoler. 

Bbo.  8164.  An  appeal  may  also  be  taken  to  the  Supreme 
Court  ftom  the  following  orders : 

1.  An  order  made  affecting  a  substantial  rlsht  in  sn 
aeMon,  when  suoh  order,  in  effiwt,  oetermines  ine  aeMon 
and  prevents  a  Judgment  ftom  wmoh  an  appeal  might  be 
taken; 

a.  A  final  order  made  in  speolal  proceedings  affeoting 
a  substantial  zight  tiierein,  or  made  on  a  summaiy  HVb* 
cation  in  an  action  after  Judgmeni ; 

8.  When  an  order  grants  or  refuses,  oontlnueB  or  modi- 
fies a  provisional  remedy;  ur  gnmts,  refuses,  dissolves, 
or  refuse*  to  dissolve  an  injunction  or  attachment;  when 
it  grants  or  reftises  a  new  trial,  or  when  it  enstatns  or 
overrules  a  demurrer ; 

4.  An  Intermediate  order  involving  the  merits  and  ma- 
tetlidlf  affecting  the  iinal  dedaion: 

8.    An  order  or  Judgment  on  habeas  corpus, 

Saa  8188.    If  any  of  the  above  orders  are  made  by  a 

indge,  the  same  is  reviewable  in  the  same  way  as  If  made 
»yaooiiit. 
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amoont  in  oontroTersy  is  less  than  $100,  unless 
the  appellant  shall  procure  a  certificate  of  the 
trial  judge,  as  provided  in  section  3173  of  the 
Code.  Rivers  v.  Cole,  36  Iowa,  677;  Smyser  v. 
Trash,  40  Id.,  689;  Dean  v.  McTaggart,  Id., 
688;  Jeffries  v.  The  Singer  Affff.  Co,,  Id.,  702; 
Harrington  v.  Pierce,  38  Id.,  260. 

41.  The  Supreme  Court  does  not  acquire  juris- 
diction of  a  cause  whose  amount  in  controversy 
is  less  than  $100,  by  the  certificate  of  the  trial 
judge  made  more  than  two  months  after  the 
judgment  was  rendered,  and  after  the  acUoum- 
ment  of  the  term.  Nicely  v,  Rogers  et  al,,  39 
Iowa,  441. 

42.  An  appeal  will  not  be  entertained  by  the 
Supreme  Court,  where  the  amount  in  contro- 
viersy,  with  the  added  costs,  is  less  than  one 
hundred  dollars,  unless  it  be  accompanied  by  a 
certificate  of  the  tnal  judge,  as  required  by  Sec. 
3173  of  the  Code.  Uplinger  v.  Kettering,  43 
Iowa,  483. 

48.  Such  certificate  must  be  made  at  the  time 
of  the  trial  of  the  cause  and  then  made  a  part 
of  the  record,  so  that  the  aggrieved  party  may 
have  a  right  to  appeal  from  the  judgment  ren- 
dered. If  he  wishes  the  right  to  appeal  he 
should  make  his  application  for  the  proper 
certificate  at  the  time  of  the  decision  of  the 
cause  so  that  his  right  of  appeal  is  api>arent 
of  record  from  the  rendition  of  the  judgment. 
This  right  must  rest  upon  the  record,  and  there 
is  no  authority  for  making  additions  thereto 
after  it  has  been  completed,  except  to  correct 
mistakes  or  omissions  so  as  to  make  the  record 
show  correctly  the  action  and  proceedings  had 
in  the  case.  The  filing  of  the  certificate  pro- 
dded for  in  section  3173  of  the  Code,  several 
months  after  the  cause  has  been  finally  disposed 
of,  and  after  the  term  at  which  judgment  was 
rendered,  is  not  within  this  exception,  and  is 
not  contemplated  by  the  statute.  Hershfield  dt 
Mitchell  V.  The  First  National  Bank,  39  Iowa, 
699;  Lomax  r.  Fletcher  d^  Holt,  40  Id.,  705. 

44.  Upon  the  appeal  of  a  cause  involving  less 
than  one  hundred  dollars,  the  certificate  of  the 
judge  should  state  that  it  involves  the  deter- 
mination of  a  question  of  law,  to  confer  jurisdic- 
tion upon  the  Supreme  Court.  Kierulff  v.  Ad- 
ams, 40  Iowa,  81. 

46.  The  certificate  of  a  judge  that  the  case, 
although  involving  an  amount  less  than  one  bun- 
dled doUan,  contains  a  question  of  l&w  upon 


which  it  is  desirable  to  have  the  opinion  of  the 
appellate  court,  need  not  specify  the  particular 
question  upon  which  the  certificate  is  granted. 
Fell  V.  The  B.,  C.  £.  dt  M.  R.  Co.,  43,  Iowa, 
177. 

h.  Who  may  appeal. 

46.  When  district  attorney  may  in 
name  of  county.  An  order  of  the  District 
Court  refusing  him  the  right  to  appear  and  de- 
fend in  an  action  pending  against  the  county,  is 
erroneous,  and  may  be  corrected  on  appeal  pros- 
ecuted by  the  district  attorney  in  the  name  of 
the  county.  Clarke  <t  Orant  v.  Lyon  County, 
37  Iowa,  469. 

47.  A  garnishee  who  Toluntarily  pays 
a  judgment  rendered  against  him  cannot 
afterward  appeal.  Neither  can  a  person  who 
was  not  a  party  to  the  proceeding,  and  took  no 
steps  to  make  him  such.  BorgaUhous  v.  The 
Farmers  it  Merchants^  Ins.  Co.  and  Leedham, 
garnishee,  36  Iowa,  250.  Citing  The  StaU,  ex 
rel.,  V.  Jones,  County  Judge,  11  Iowa,  11. 

48.  Person  for  whose  use  suit  is 
brought  cannot  appeal.  In  an  action 
brought  by  A  for  the  use  of  B  and  others  not 
named,  the  persons  for  whose  use  the  action  is 
brought  are  not  parties  to  the  action  in  such  a 
sense  as  will  entitie  them  to  appeal.  Coiik,  J., 
dissenting.  {The  State  v.  Butterfield,  2  Iowa, 
158;  Scott  for  the  use,  etc.,  v.  Granger,  3  Id., 
447.)  Fleming,  for  the  use,  etc.,  v.  Mershon  et 
aL,  36  Iowa,  413. 

c.  How  and  when  taken  and  peffeeted, 

49.  Within   what  time  taken.    An 

appeal  to  the  Supreme  Court,  from  a  judgment 
on  a  verdict,  must  be  taken  within  six  months 
from  the  rendition  of  the  same.  Co?u>l  v.  AUen, 
37  Iowa,  449. 

60.  It  was  accordingly  held,  that  an  appeal 
from  a  judgment  rendered  on  a  verdict,  and  from 
an  order  dismissing  a  petition  for  a  new  trial 
filed  under  section  3116*  of  the  Revision,  only 
authorized  a  review  of  the  action  of  the  court 


*8aoTioN  811S.  Wlura  the  groimdB  for  anew  trial  oonld 
not  with  reMonable  diUgenoe  hav«  been  diaoorend  before, 
bat  are  diiooTered  after  the  term  at  which  the  verdlet, 
report  of  referee,  or  dedaion  waa  rendered  or  made,  the 
apfdloation  may  be  made  by  petition,  filed  aa  In  other  caeea, 
not  later  than  the  eeoond  term  after  the  diaooyeiT;  on 
whloh  notice  ahaU  be  nerved  and  returned  aa  an  original 
notice,  and  the  defendant  held  to  appear  as  In  an  orlolnal 
aeHon.  The  facta  atated  In-theMtttion  ahaU  beoonaldered 
aa  denied,  wltlioat  answer.  The  case  shall  be  tried  aa 
other  eaaea,  by  oidlnaiy  proceedlnga,  but  no  petition  shall 
be  filed  more  than  one  year  after  the  final  judgment  was 
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upon  the  petition  for  a  new  trial,  and  not  of  the 
proceeding  prior  to  and  resulting  in  the  verdict 
and  judgment,  more  than  six  months  having  ex- 
pired since  the  rendition  of  the  same  when  the 
appeal  was  taken.    Id. 

61.  Calotilation  of  time  where  inter- 
mediate orders  have  been  excepted  to. 

The  time  Umited  by  statute  within  whidi  appeals 
may  be  taken,  in  cases  where  intermediate  rul- 
ings have  been  made  and  excepted  to,  is  from 
the  date  of  the  final  judgment  instead  of  from 
the  ruling  complained  of.  Jones  v.  The  Chicago 
<t  N.  W,  R,  R.  Co,,  36  Iowa,  68. 


APPEARANCE. 


1.  What  will  be  deemed  an  appear- 
ance. By  filing  a  motion  to  dismiss  the  attach- 
ment for  a  defect  in  the  affidavit,  and  other 
reasons  which  can  only  be  considered  after  the 
coiurt  has  acquired  jurisdiction,  a  prior  motion 
to  dismiss  the  action  on  account  of  a  defect  in 
the  original  notice  is  waived,  and  general  appear- 
ance entered  for  defendant.  Wood,  Bacon  dt 
Co,  V.  Young,  38  Iowa,  102. 

2.  A  motion  which  calls  into  action  the  powers 
of  a  court  for  any  purpose,  except  to  decide  upon 
its  own  jurisdiction,  constitutes  a  full  appear- 
ance. (Ulmer  v.  Hiatt,  4G.  Greene,  439;  Deeh- 
ler  V.  Foster,  Morris,  404;  Chittenden  v.  Hobbs, 
9  Iowa,  418.)    Id. 

See,  further,  Jurisdictiok,  sub-titie  What 
wiiiL  Confer  ob  Defeat  it,  and  Vol.  1  of 
Stiles  and  Withrow's  Digest,  page  63. 


APPLICATION  OF  PAYMENT. 
See  Patmsnt. 


APPRAISEMENT  LAW. 

!•  Applies  to  Bale  under  mortgage. 

The  statute  providing  for  the  appraisement  of 
real  estate  sold  under  execution  (Rev.,  §  §  3360- 
8373),  applies  as  well  to  sales  under  special  exe- 
cution pursuant  to  foiedosure  of  mortgage,  as 
to  those  under  general  execution.  Davis  v. 
Spaulding,  36  Iowa,  610. 

2.  Election  of  debtor.  While  under  sec- 
tion 3371  of  the  Revision  the  debtor  may  elect 
to  have  his  lands  sold  snlyect  to  redemption,  yet 


to  entitie  him  to  this  right  he  must  file  written 
notice  of  his  election  with  the  clerk  before  levy 
of  the  execution  is  made.  Notice  after  levy  will 
not  sufSce.  See  Gillett  v.  Edgar,  22  Iowa, 
293.    Id. 

3.  Irregular  appointment.  That  one  of 
the  appraisers  was  selected  by  the  deputy  sheriff, 
will  not  affect  the  validity  of  the  sale.  Sec  Hill 
V.  Baker,  32  Iowa,  302.    Id. 

4.  Under  judgment  rendered  after 
code  took  effect.  A  sale  of  realty  under  a 
judgment  rendered  after  the  Code  took  effect, 
upon  a  debt  contracted  before  that  time,  should 
follow  the  requirements  of  the  Code,  and  no  ap- 
praisement need  be  made.  Fonda  v.  Clark,  43 
Iowa,  300.  Following  Babeock  v.  Gumey,  42 
Id.,  156,  and  citing  Holland  v.  Dickers<m,  41  Id., 
367. 

See,  further.  Judicial  Sales,  post,  and  Vol. 
I  of  Digest,  66. 


AFPUHTENANCES. 

1.  What  are  appurtenances.  Appurte- 
nances are  things  belonging  to  another  estate  as 
principal  aud  which  pass  as  incident  thereto.  The 
term  as  used  in  conveyances  passes  nothing  but 
the  realty  and  such  things  as  belong  to  it.  The 
Ottumwa  Woolen  Mill  Co.  v.  Hatoley  etal.,  44 
Iowa,  57. 

See  Fixtures,  and  Vol.  I  of  Digest,  page  66. 


ABBITBATION  AND  AWABD. 

I.  RB8FBCTINO  THE  SUBMISSION. 

II.  Of    the   Awabd    and   Pbogeedings 
Thebextndeb. 


I.  Respecting  the  SxTBinssioN. 

1.  Common  law  submission:  cer- 
tainty.  Parties  may  submit  their  controversy 
to  arbitration,  otherwise  than  as  provided  by 
statute,  and  their  agreement  to  do  so  will  be  sus- 
tained, if  the  submission  and  award  are  suffi- 
ciently certain  to  constitute  a  bar  to  a  subsequent 
action  upon  the  same  subject  matter.  Zook  v. 
Spray,  88  Iowa,  273. 

2.  Hule  applied.  The  submission  to  arbi- 
tration of  all  **  our  accounts  and  claims  in  rela- 
tion to  the  Mill  Rode  Mills"  is  snffioiently 
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definite  as  to  the  subject  of  the  arbitration. 
{Woodward  v,  Atwater,  8  Iowa,  61.)    Id, 

8.  A  submission  to  arbitration  at  common  law 
is  always  construed  most  liberally;  and  where 
two  parties  submitted  their  *' business  pertain- 
ing to  a  trade  in  land,"  to  which  the  arbitrators 
confined  their  deliberations,  embracing  all  the 
points  involved  in  the  controversy,  it  was  con- 
sidered sufficiently  certain.  {Burroughs  V.  Davidt 
7  Iowa,  159.)  McKinnis  r.  Freeman,  88  Iowa, 
864. 

4.    Submiflsion   under    the    statute. 

Where  matters  in  controversy  are  submitted  to 
arbitrators,  all  of  the  essential  requirements  of 
the  statute  must  be  complied  with  in  order  to 
authorize  the  court  to  act  upon  the  award.  Love 
V,  Bums,  85  Iowa,  150. 

6.  Rule  applied.  It  la  accordingly  held, 
that  a  provision  in  the  agreement  of  submission 
that  the  court  to  which  the  award  is  to  be  re- 
turned shall  render  judgment  thereon,  is  neces- 
sary to  authorize  the  court  to  render  judgment 
on  the  award,  or  to  reject  it  and  re-submit  the 
matter  to  other  arbitrators.  Oitmg  Thompson 
€.  Blanehard,  2  Iowa,  44;  Conger  v.  Dean,  8  Id., 
468;  Burrows  V.  David,  7  Id.,  154.    Id. 

II.    Of  the  award  and  PBOc^Dnras 

THEREUN  DER. 

6.  Award  in  oommon  law  arbitration. 

If  no  fraud  or  i)artiality  be  shown,  an  award  in 
a  common  law  arbitration  will  be  sustained,  even 
if  the  relief  granted  lie  outside  of  the  legal  rights 
of  the  parties.  McKinnis  v.  Freeman,  88  Iowa, 
864. 

7.  Arbitrators  must  be  disinterested 
parties.  A  lease  for  a  term  of  fifteen  years 
stipulated  that,  after  the  expiration  of  five  years, 
for  the  purpose  of  determining  the  rent  for  the 
next  five  years  the  parties  should  *'each  select 
an  individual,  and  the  two  so  selected  shall  choose 
a  third,  and  the  three  shall  proceed  to  value  and 
appraise,**  eto.,  and  that  the  rent  should  be  eight 
per  cent  upon  the  valuation :  Held,  that  the  lease 
contemplated  the  selection  of  impartial  persons 
as  appraisers,  and  that  an  award  made  where  one 
of  the  appraisers  was  the  brother  and  business 
agent  of  the  party  choosing  him,  should  be  set 
aside.    Pool  v,  Hennessy  et  al,,  89  Iowa,  192. 

8.  Impeachment  of  award:  evidence. 

The  testimony  of  an  arbitrator  is  competent  to 
show  that  no  final  award  was  made,  and  that, 
although  he  had  signed  it,  yet  subsequently  dis- 1 


covering  a  mistake  therein,  he  never  delivered 
it.    ShuUe  dt  Wagner  v.  Hennessy,  40  Iowa,  852. 

9.  Fraud:  mistake.  Where  two  parties 
submitted  their  matters  in  controversy  to  arbi- 
tration, agreeing  that  there  should  be  no  appeal 
from  the  decision  of  the  referees  save  for  ''act- 
ual fraud'' :  Held,  that  the  award  should  be  sus- 
tained, in  the  absence  of  a  showing  that  there 
was  a  mistake  of  fact,  or  ii\justice.  Whether  it 
could  be  set  aside  for  an  innocent  mistake  q%UBrs. 
Struther  et  al.  v.  Clark,  40  Iowa,  508. 


ABBAIGNMENT. 

See  Crixikal  Law. 


ABBEST. 

See  Otficeb. 


ABBEST  OF  JUDGMENT, 

See  New  Trial. 
CsiKiNAL  Law. 


ASSAULT  AND  BATTEBY. 

1 .  Measure  of  damages.  The  rule  recog- 
nized that  in  an  action  for  assault  and  battery 
the  jury  should  allow  no  damages  by  way  of  pun- 
ishment, or  beyond  just  and  actual  compensa- 
tion for  the  iiguries  sustained.  Lucas  v.  Flinn, 
85  Iowa,  9.  But  see  contra,  Guengerich  v, 
SmUh,  86  Id.,  587;  following  Hendriokson  v. 
Kingsbury,  21  Id.,  879,  in  which  it  seems  to  be 
held  that  in  a  civil  action  for  assault  and  battety, 
punitive  damages  may  be  allowed. 

2.  In  estimating  the  damages,  the  jury  may 
not  dnly  consider  the  plaintiff  *s  pecuniary  loss, 
includmg  loss  of  time,  outlays  for  medicine, 
medical  attendance,  and  the  like;  but,  also,  the 
physical  suffering  consequent  upon  the  ii\jury, 
and  the  mental  anguish,  and  injury  to  business 
and  social  standing  suffered  by  plaintiff.    Id. 

3.  The  doctrine  of  contributory  neg- 
ligence has  no  application  in  an  action  for  as- 
sault >and  battery.    Ruter  r.  Foy,  46  Iowa,  182. 

See  Cbimikal  Law,  sub-title  Spbcifio  Of* 
FEKSES,  and  Vol.  I  of  Digest,  page  858. 
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ASSAULT  WITH  INTENT— ASSIGNMENT. 


Of  Judgment  without  Reooune— Of  Mortgage:  Efiect  on  Third  Parties. 


ASSAULT  WITH  INTENT. 

See  Cbimihal  Law,  sub-title  Specific  Of- 
vmrea,  and  Vol.  I  of  Digest,  pages  354,  805. 


ASSESSMENT. 
3ee  Taxes  ajtd  Tax  Sale. 


ASSETTS. 


See  ADinKiSTRATOA  and  Exbcutob,  ante, 
and  Vol.  I  of  Digest,  page  513. 


ASSIGNMENT. 


1.  Of  judgment   without   recourse. 

The  assignor  of  a  judgment,  without  recourse, 
is  not  discharged,  unless  otherwise  agreed,  from 
liability  upon  the  implied  warranty  that  it  is  a 
valid  subsisting  judgment  for  the  amount  it  pur- 
ports to  be,  and  that  no  part  thereof  has  been 
paid,  but  a  transfer  by  an  assignee  thereof  igno- 
rant of  any  defect  therein  or  defense  thereto,  of 
simply  his  **  right,  title  and  interest  without 
recourse,'*  will  not  render  him  liable  upon  such 
implied  warranty.  Miller  et  al,  v.  Dugan  et  aL, 
36  Iowa,  433.  Citing  Watson  v.  Cheshire,  18 
Id.,  202;  Woleott  v,  Timberman,  28  Id.,  454; 
Scofield  V.  Moore,  31  Id.,  241. 

2.  A  judgment  plaintiff  and  his  two  suooessiye 
assignees  of  the  judgment,  joined  in  an  assign- 
ment of  it  to  a  third  party  who  had  paid  the  iiill 
amount  thereof,  by  portions  to  each  successive 
owner.  The  assignment  was  in  the  following 
form:  '*We  do  hereby  assign  and  transfer  to 
the  said,  etc.,  the  said  judgment,  with  all  its 
incidents  and  securities,  and  all  our  right,  title, 
and  interest  therein,  without  recourse  on  *  us.*  *' 
After  such  payment  and  assignment  had  been 
made  it  was  discovered  that  by  an  error  of  com- 
putation of  the  derk  the  judgment  was  for 
about  $2,000  too  much;  and  thereupon  the  judg- 
ment defendant  procured  a  correction  of  said 
judgment  by  an  equitable  proceeding  against 
such  assignee  and  then  holder  of  the  judgment. 
Held,  that  such  assignee  against  whom  the  cor- 
rection had  been  made  could  recover  of  his  joint 
assignors  the  amount  paid  by  him  for  said  judg- 
ment in  eicess  of  the  true  amount  thereo£    Id, 


8.  Of  attorney's  lien  and  seourities. 

Where  an  attorney,  having  commenced  an  actioa 
of  foreclosure  which  is  subsequently  discontinued, 
assigns  the  note  and  mortg^ige  for  his  fees,  his 
assignee  can  recover  no  more  thereon  than  his 
services  were  reasonably  worth,  and  his  lien  is 
limited  to  that  amount.  Collins  v,  Jennings  et 
al.,  42  Iowa,  447. 

4.  Of  contract  by  paroL  A  contract  may 
be  assigned  by  parol  as  well  as  in  writing,  and 
the  assignee  becomes  thereby  substituted  to  the 
rij^ts  and  liabilities  of  the  assignor.  Switzer  v. 
Smith  and  McGowan,  35  Iowa,  269.  Citing 
Conyngham  v.  Smith,  16  Id.,  471. 

6.  Of  debt  secured  by  lien :  vendor's 
lien.  If  a  debt  is  secured  by  an  express  lien 
upon  property,  by  an  agreement  of  the  parties, 
the  assignment  of  the  debt  secured  by  such  lien 
will  give  to  the  assignee  tiie  benefit  of  the  lien. 
Paramore  v,  Nabere.  et  al.,  42  Iowa,  959. 

6.  So  held  in  respect  to  a  vendor's  lien  for  an 
unpaid  balance  of  purchase  money  on  real  estate. 
(Heeht  v.  Spears,  27  Ark.,  229;  Rakestraw  v. 
Hamilton,  14  Iowa,  147.)    Id. 

7.  The  assignment  of  a  note,  given  for  the 
purchase  price  of  real  estate,  carries  with  it  the 
lien  of  the  vendor  and  all  the  equities  and  rem- 
edies the  latter  would  have  had  if  he  had  never 
parted  with  the  claim.  Bills  et  al.  v.  Mason,  42 
Iowa,  329. 

8. :  of  note  secured  by  mortgage. 

The  assignment  of  the  note  carries  with  it  the 
mortgage,  and  the  right  of  foreclosure  upon  the 
latter  follows  the  right  to  obtain  judgment  upon 
the  former.  Preston,  Kean  <t  Co,  v.  Morris 
Case  c^  Co.,  42  Iowa,  549. 

9.  The  assignee  takes  the  mortgage  as  he 
takes  the  note,  free  from  the  defenses  to  which  it 
is  subject  in  the  hands  of  the  mortgagee.   Id. 

10.  Of  mortgage :  effect  on  third  par- 
ties. The  assignment  of  a  mortgage  is  invalid 
against  a  subsequent  purchaser  without  notice, 
or  a  subsequent  mortgagee,  unless  such  assign- 
ment be  of  record.  ( The  Bank,  etc.,  v.  Anderson 
et  al.,  14  Iowa,  544;  McClure  v.  Burris  et  al.^ 
16  Id.,  591;  Comog  v.  Fuller  et  al.,  30  Id.,  212.) 
Bowling  v.  Cook,  39  Iowa,  200. 

11.  Where  the  mortgagee  transferred  the 
note  secured  by  the  mortgage,  and  subsequentiy 
purchased  the  mortgaged  property,  upon  which, 
after  entering  satisfaction  of  the  mortgage,  he 
executed  a  second  to  secure  a  party  who  had  no 
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Effect  of  Faihue  to  File  Claim  in  Time— Respecting  Writ,  Levy  and  Proceeding  Grenerally. 


notice  that  the  note  was  unpaid,  it  was  held  tbat 
the  lien  of  the  second  mortgage  was  not  afiBscted 
hy  the  first,  and  is  superior  thereto.    Id, 

12*  Military  land  warrants.  Under  the 
Acts  of  Congress  the  interest  acquired  by  the 
valid  location'  of  military  bounty  land  warrants 
is  assignable.    Waters  v.  Bush,  42  Iowa,  255. 

13. :  lien.  Where  there  was  a  sufficient 

aarignment  of  the  certificate  under  the  laws  of 
the  United  States,  the  assignee  became  fully 
vested  with  the  proper^  of  the  original  owner 
of  the  land,  and  a  judgment  subsequently  ren- 
doed  against  the  latter  would  not  be  a  lien  upon 
the  property  covered  by  the  assignment.    Id. 

14«  Bights  of  assignee  of  guaranty. 

The  rule  of  the  common  law  that  a  guaranty  is 
not  negotiable  does  not  prevail  in  this  state. 
The  assignee  of  a  contract  of  guaranty  may 
maintain  an  action  thereon  in  his  own  name. 
The  First  Nati<mal  Bank  of  Duhuque  v.  Car* 
penter,  Stihbs  <t  Co,,  41  Iowa,  518. 

See,  further,  Bills  aitd  Notes;  Contracts; 
Taxes  and  Tax  Sale;  and  Vol.  I  of  Digest, 
page  71. 


ASSIGNMENT  FOB  THE  BENEFIT 
OF  CBEDITOBS. 

1.  Effect  of  failure  to  file  claim  in 
time.  A  creditor  who  fails  to  file  his  claim 
with  the  assignee  within  three  months  after  the 
first  publication  of  the  notice  of  assignment  is 
not  entitled  to  share  pro  rata  in  the  dividends 
of  the  estate.  In  the  matter  of  the  assignment 
ofHoU,  45  Iowa,  301. 

See  Vol.  I  of  Digest,  page  80. 


ASSIGNMENT  OF  EBBOB. 

See  pRAcncB,  sub-title  On  Appeal  to  Su- 
FBXiCB  Coubt,  and  Vol.  I  of  Digest,  page  9i>l. 


ATTACHMENT. 


I.  Causes  Fob. 
n.  The  Wbit,   Levy   and  Pboceedino 

Gekeballt. 
IIL  Attachment  and  Deliyery  Bonds 
AND  Actions  Thereon  and  for  the 
Wrongful  Suing  Out  of  the  At- 
tachxent. 


I.  Causes  For. 

1.  For  debt  not  due.  An  action  may  be 
properly  commenced  by  attachment  on  notes 
given  for  rent,  before  they  are  due,  when  noth- 
ing but  time  is  wanted  to  fix  an  absolute  indebt- 
edness, and  it  is  alleged  that  the  defendant  is 
about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors.  Brace  v.  Chrady  36 
Iowa,  352;  Bacon  v.  Marshall,  37  Id.,  581. 

II.  Respecting  the  Writ,  Lett  and  the 
Proceeding  Generally. 

2.  Levy  in  adjoining  county.  In  an  ac- 
tion on  the  bond,  an  averment  in  the  answer  that 
the  writ  was  levied  in  a  county  adjoining  the  one 
in  which  the  writ  issued,  more  than  twenty-four 
hours  after  the  defendant  in  attachment  left  the 
latter,  presents  an  immaterial  issue,  as  it  is  the 
time  the  property  levied  upon  has  been  removed 
fiom  the  county,  and  not  the  time  defendant 
left,  that  is  to  be  considered  in  determining  the 
legality  of  the  levy.  Budd  v,  Durall  <t  Searcy, 
36  Iowa,  315. 

d.  It  will  be  presumed,  in  the  absence  of  all 
showing,  that  the  officer  made  the  levy  within 
the  time  allowed  by  law.  Id,  Citing  Watts  v. 
White  12  Iowa,  330;  CoU  v,  PoHe,  4  G.  Gr., 
510;  Dollarhide  v,  Muscatine,  1  Id.,  158;  Mc- 
Guffle  V.  Dervine,  Id.,  251 ;  Barney  v.  Chittenden, 
2  Id.,  165;  Rowan  v.  Lamb,  4  Id.,  468. 

4.  Priority  of  Liens :  names.  In  an  ac- 
tion against  Sarah  H.  Loring  and  Shelden  H. 
Loring,  her  husband,  real  estate  was  attached  as 
property  of  SaraJi  H.  Loring.  In  another  action 
the  same  property  was  attached  as  the  property 
of  Shelden  H.  Loring.  The  deed  of  conveyance 
showing  title  to  the  property  was  to  S.  H.  Loring, 
which  would  stand  for  either  Sarah  H.  or  Shel- 
den H.  It  was  claimed  that  the  last  attach* 
ment  was  entitled  to  priority  on  the  ground  that 
the  property  belonged  to  the  Husband,  Shelden 
H.  Loring.  Held,  that  the  burden  waa  upon  the 
claimant  to  so  show,  and  that,  in  the  absence  of 
all  testimony  showing  as  to  whom  the  convey- 
ance was  in  fact  made,  the  court  erred  in  hold- 
ing the  last  levy  to  be  the  prior  lien.  Allen  v, 
Loring  et  al.,  37  Iowa,  595. 

6.  Unrecorded  mortgage.  The  lien  of 
an  attachment  does  not  take  precedence  over  a 
prior  unrecorded  mortgage,  of  which  the  credi- 
tor had  no  notice.  First  Nat.  Bank,  etc,  «. 
Huyzlett,  40  Iowa,  659. 
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ATTACHMENT. 


Proceeding  Against  Non-residentr-Attadiment  and  DeliTeiy  Bonds,  etc. 


6.  Frooeeding  against  non-resident. 

An  action  was  commenced  against  a  non-iesi- 
dent  by  attachment;  no  property  of  defendant 
was  attached  in  the  county  where  the  suit  was 
begun,  but  levy  was  made  in  another  county,  to 
which,  on  motion  of  defendant,  upon  special  ap- 
pearance therefor,  the  venue  was  changed:  Held, 
that  the  lien  upon  the  property  was  valid  from 
the  date  of  the  levy  and  took  precedence  of  an 
attachment  in  another  action  brought  in  the 
county  to  which  the  venue  was  changed,  the  at- 
tachment therein  being  issued  and  levied  after 
the  first,  and  before  the  cause  was  transferred. 
Laird  Bros.  v.  Dickerson  et  al.,  40  Iowa,  665. 

7.  That  no  property  of  defendant  in  an  at- 
tachment suit  was  found  in  the  county  did  not, 
under  the  Code  of  1851,  defeat  the  jurisdiction 
of  the  court.    Id. 

8.  Change  of  venue  to  the  county  where  prop- 
erty of  defendant  was  situated  made  the  pro- 
ceedings of  the  same  effect  as  if  originally 
commenced  in  that  county.    Id. 

9.  If  the  court  in  which  the  action  was  com- 
menced had  no  jurisdiction,  it  could  not  have 
granted  the  change  of  venue.    Id. 

10.  Discharge  of  attached  property. 

Attached  property  will  be  discharged  on  motion, 
under  section  3018  of  the  Code,  only  when  it  is 
apparent  of  record  that  the  property  should  not 
have  been  levied  on.  The  remedy  of  a  third 
person  claiming  a  lien  or  interest  in  it  is  provi- 
ded in  section  8016*  of  the  Code.  (McLaren  v. 
Hall,  26  Iowa,  300.)  Tidrick  v.  Sulgrove,  38 
Iowa,  339. 

11.  When  an  action  of  attachment  is  founded 
in  part  upon  contract,  it  would  be  error  to  dis- 
charge the  attachment  altogether.  If  it  is  prac- 
ticable to  separate  the  property,  that  portion  may 
be  discharged  which  cannot  properly  be  held  by 
the  officer.    Moses  v.  Arnold  etal.,^  Iowa,  187. 

12.  When  appeal  after  dissolution 
does  not  revive  writ.  Where  an  attachment 

*  SxoTTOir  8016.  Any  person  ottier  than  the  defendant 
tOKj,  before  the  sale  of  any  attached  property,  or  before 
tho  payment  to  the  plaintiff  of  the  prooiseds  thereof  or  any 
attached  debt,  preaent  his  petition,  verified  br  oath,  to 
the  cowi,  dlapnting  the  validity  of  the  attachment,  or 
stating  a  didm  to  the  property  or  money,  or  to  an  Interest 
In,  OTiien  on  it  under  any  other  attachment  or  otherwise, 
and  setting  forth  the  facts  upon  which  such  claim  is 
founded ;  and  the  petitioner's  daim  shall  be  in  a  summary 
manner  investigated.  The^court  may  hear  the  proof  or 
order  a  reference,  or  may  empanel  a  Jury  to  inquire  into 
the  facts.  If  it  is  found  that  the  petitioner  has  tiUe  to,  a 
lien  on,  or  any^terest  in  such  property,  the  court  shall 
make  such  order  as  may  be  necessary  to  protect  his 
rights.  The  costs  of  such  proceedings  shall  be  paid  by 
either  party  at  the  discretion  of  the  court. 


has  been  dissolved  in  legal  effect  by  the  rendi- 
tion of  a  judgment,  and  the  party  heading,  the 
property  under  the  attachment  fails  to  appeal 
within  two  days  after  the  judgment  is  rendered, 
the  attachment  is  not  revived  by  appeal.t  nor  is 
the  trial  court  depnved  of  jurisdiction  to  order  a 
discharge.    Harger  v.  Spofford,  44  Iowa,  369. 

Id.  Objections  which  cannot  be  taken 
advantage  of  by  demurrer.  That  no  bond 
was  filed,  that  the  writ  directed  the  seizure  of 
specific  property,  and  that  the  relief  asked  in 
the  petition  was  for  the  enforcement  of  a  land- 
lord's lien,  are  not  objections  that  can  be  taken 
advantage  of  by  demurrer.  Grace  v.  Grady,  36 
Iowa,  852. 

III.  Attachment  and  Dblivbry  Bonds  and 

Actions  Thereon,  and  for  the  Wrong- 

PUL  Suing  Out  op  the  Writ. 

14.  Bond  to  perform  Judgment.    The 

bond  provided  for  by  section  8191 X  of  the  Revis- 
ion, may,  under  the  succeeding  section,  be  taken 
and  approved  by  the  sheriff  in  vacation,  if 
offered  before  he  returns  the  writ,  or  by  the  clerk 
after  the  return  has  been  made.  Budd  v.  Durall 
ft  Searcy,  86  Iowa,  815. 

16.  When  intervener  may  maintain 
action.  A  party  who  intervenes  in  an  attach- 
ment proceeding  and  claims  to  be  the  owner  of 
the  attached  property,  and  whose  right  thereto 
is  established,  may  subsequently  maintain  an 
action  against  the  plaintiff  for  the  use  of  the 
property  and  reasonable  costs  of  intervention. 
Jennings  v.  Hoppe,  44  Iowa,  205. 


fThls  decMon  Ib  baaed  on  tlia  foUowiog  aeofciona  of  the 
Code  of  1878: 

Bao.  8019.  Wben  an  attaohinent  haa  beaa  diadbaiged, 
if  the  plalntiir  then  annonnoe  hia  pnrpeae  to  appeal  from 
anoh  order  of  dJaoharg^t  he  ahall  have  two  daya  in  which 
to  perfect  hia  appeal,  and  during  Ihat  time  an<ui  discharge 
ahall  not  operate  a  return  of  the  property  nor  diveat  any 
lien,  if  anon  appeal  be  ao  perfected  at  the  end  thereof. 

Sbo.  9090.  But,  if  Judgment  in  the  action  beialao  giTen 
againat  the  plaintiff,  he  must  alao,  within  the  aame  lime, 
take  hia  appeal  thereon,  or  anch  diaoharge  ahall  be  flnaL 

X  Beotion  8191.  If  the  defendant,  at  any  time  before 
Judgment,  cauaea  a  bond  to  be  executed  to  the  plaintUf, 
by  one  or  mor**  aaffldent  anretiea.  to  be  approved  by  the 
court,  or  by  the  Judffe,  to  the  effect  that  the  defendant 
ahall  perform  the  judgment  of  the  court,  the  attadiment 
ahall  be  di-ohaxged  and  reetttution  made  of  any  property 
taken  under  it,  or  the  prooeeda  thereof. 

Sbo.  8192.  The  bond  mentioned  in  the  laat  aeotlon, 
may,  in  Tacation,  be  executed  in  the  preaence  of  the 
aheriff ,  having  the  writ  of  attachmeht  in  hia  hands ;  or, 
after  the  return  of  the  writ  before  the  clerk,  with  the  aame 
effect  upon  the  attachment,  aa  if  executed  in  court.  The 
auretiea,  in  either  caae,  to  be  apj^oved  by  the  oi&oer 
before  whom  taken. 

Sbo.  8198.  Such  bond  ahall  be  part  of  the  record,  and 
if  ludnnent  go  against  the  defendant  the  aame  ahall  be 
entered  against  hum  and  the  auretiea  of  aald  bond. 


ATTACHMENT— ATTORNEY  AND  CLIENET. 
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Execution  on  Bond^-OeneraDy. 


16.  Bxeontion  of  appeal  bond  by  in- 
tervenor.  Where  an  advene  judgment  is 
rendered  in  an  attachment  proceeding  before  a 
justice  of  the  peace  against  an  interrenor  claim- 
ing the  property,  his  appeal  to  the  Circut  Court 
and  the  execution  of  an  appeal  bond  do  not 
entitle  him  to  the  i>o88e88ion  of  the  attached 
property.  Jennings  v.  Wamoek  et  oZ.,  87 
Iowa,  278. 

17.  DeliTery  bond.  A  bond  executed  by 
such  intenrenor  after  judgment,  and  not  con- 
taining the  conditions  prescribed  for  a  deliveiy 
bond,  nor  executed  in  the  manner  provided  by 
statute,  cannot  be  regarded  as  a  delivery  bond, 
though  executed  as  such,  and  will  not  entitie 
the  intervener  to  the  possession  of  the  attached 
property.    Id. 

18.  Action  on  attachment  bond: 
pleading.  In  an  action  on  an  attachment 
bond,  the  plaintiff  must  allege  the  fects  con- 
stituting the  breach,  and  the  non-payment  of 
the  damages  which  it  is  averred  he  has  sus- 
tained. Following  Ryder  v.  Thomas,  32  Iowa, 
56.    Homer  v.  Harrison  et  aL^  37  Iowa,  378. 

10.  Where,  in  an  action  by  attachment  upon 
an  account,  the  defendant  alleged  that  the  writ 
was  wrongfully  issued  and  asked  damages  there- 
for, an  instruction  that  if  nothmg  was  due  plain- 
tiff the  attachment  was  wrongful,  was  held  to  be 
coirect.     Weiherell  v.  Sj^rigley,  43  Iowa,  41. 

20.  What  may  be  shown  in  defense. 

In  an  action  for  damages  for  the  wrongful  suing 
out  of  an  attachment,  the  defendant  may  show 
in  defense,  either  that  he  had  good  cause  to  be- 
lieve the  grounds  stated  for  the  writ  to  be  true, 
or  that  they  were  true  in  fact.  If  true  in  fact, 
it  would  constitute  a  good  defense,  though  at 
the  time  of  the  suing  out  of  the  writ  he  had  not 
sufficient  knowledge  to  constitute  reasonable 
ground  for  believing  them  true.  Vorse  v.  PhiU 
lips,  37  Iowa,  428. 

21. :  attorney's  fees.    In  such  action 

the  plaintiff  cannot  recover,  as  part  of  his  dam- 
ages, attoHiey's  fees  incurred  in  prosecuting  the 
same.    Id. 

22.  Nor  could  he  recover  for  attorney  fees  in- 
curred in  defending  against  the  attachment  suit, 
in  the  absence  of  an  allegation  of  a  general  daim 
for  damages,  or  a  special  statement  of  a  particu- 
lar item.    Id. 

28.  The  existence  ofa  debt  is  essential 
to  the  issuing  of  an  attachment,  and  if  the  writ 

4 


is  issued  when  no  debt  exists  the  plaintiff  is 
liable  for  whatever  damages  the  defendant 
may  sustain  thereby.  Harger  v.  Spofford,  46 
Iowa,  11. 

24.  When  action  must  be  on  the  bond. 

In  the  absence  of  malice  an  action  for  the  wrong- 
ful suing  out  of  an  attachment  can  be  main- 
tained only  on  the  attachment  bond.  In  order 
to  maintain  an  action  independentiy  of  statute 
and  not  on  the  bond,  malice  in  suing  out  the 
writ  must  be  averred  and  shown.  (Lindsey  v. 
Lamed,  17  Mass.,  189;  Murray  v.  Long^  1 
Wend.,  140;  Savage  v.  Brewer^  16  Pick.,  453; 
Morris  v.  Carson,  7  Cowan,  281;  White  v. 
I>ingby,  4  Mass.,  435.)  TaUant  v.  The  Bur- 
lington Gas  Light  Co.,  36  Iowa,  262. 

See  Vol.  I  of  Digest,  page  85. 
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See  Evidence,  sub-titie  Docxticentaby  Evi- 
dence; Judgment,  sub-titie  Foreign  Jxtdo- 

MENT. 


ATTOBWBY  AND  CLIENT. 

I.  Generally. 
II.  The  Relation  With  the  Client. 


I.  Generally. 

1.  Demand  on  for  money  collected. 

The  commencement  of  an  action  against  an  at- 
torney constitutes  a  sufficient  demand  for  money 
collected  by  him.  Hollenbeck  v.  Stanberry  dt 
Son,  88  Iowa,  825. 

2.  Agreements  between  attorneys: 
how  fieur  binding  on  new  attorney.  Where 
an  attorney,  disquaUfied  for  the  further  prose- 
cution of  a  cause,  transferred  it  to  another  who 
had  agreed  witii  the  attorney  for  the  defendant 
to  continue  it,  and  the  plaintiff,  in  the  absence 
of  both  attorneys,  employs  other  counsel  and 
procures  a  judgment,  such  judgment  may  be 
vacated  on  defendant's  petition.  The  C.  (t  N, 
W.  R.  Co.  V.  Gillett,  88  Iowa,  484. 

3.  Best  evidence  to  establish  agree- 
ment. The  record  of  an  agreement  between 
attorneys  respecting  a  matter  in  litigation,  based 
upon  testimony  or  affidavits  offered  after  the 
agreement  is  disputed,  constitutes  no  stronger 
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evidence  ihan  the  testimony  or  affidavits  ihem- 
selves,  and  is  not  condnsive  upon  the  olitjecting 
party.    HilUr  v,  Landis,  44  Iowa,  223. 

4.  Bule  applied.  An  attorney  moved  that 
the  record  be  amended  by  adding  to  it  the 
statement  that,  by  agreement  of  counsel,  the 
case  was  to  be  heard  by  the  court  and  a  decree 
rendered  in  vacation,  as  of  the  term  at  which  it 
was  submitted;  the  motion  was  supported  by 
affidavits  and  opposed  with  counter  affidavits 
denying  the  existence  of  the  agreement;  the 
court  sustaining  the  motion;  it  was  held  that 
such  a  record  was  not  sufficient  to  establish  the 
fact  of  the  agreement.    Id. 

6.  When  they  may  be  made  parties  in 
a  proceeding  against  their  client.    In  a 

suit  in  equity  against  a  principal,  one  who  has 
represented  him  as  agent  or  attorney  in  trans- 
actions respecting  the  subject  matter  and  is  not 
charged  with  fraud,  should  not  be  made  a  party: 
if  so  made,  he  is  entitled  to  be  dismissed  with 
his  costs.  (Lyon  v.  Tevis^  8  Iowa,  79.)  Patan 
V,  Lancaster  et  al.,  38  Iowa,  494. 

6.  Fraudulent  acts  of:  estoppeL    An 

attorney  who  procured  a  judgment  for  his  client 
which  he  knew  to  be  invalid,  and  afterward  suf- 
fered and  assisted  him  to  purchase  the  property 
upon  execution  sale  under  such  void  judgment, 
is  estopped  from  afterward  acquiring  title  to  the 
same  property  from  the  judgment  debtor. 
Phillips  V.  Blair  et  al,  38  Iowa,  649. 

7.  Whether  the  judgment  debtor  would  be 
estopped  to  set  up  his  title  after  the  judicial  sale 
or  not,  his  conveyance  to  the  attorney  iuures  to 
the  benefit  of  the  latter's  client  and  his  grantees. 
Id. 

8. :  general  rule.  The  relation  of  attor- 
ney and  client  is  one  of  peculiar  trust  and  confi- 
dence. The  client  from  necessity  relies  upon 
the  ability  and  integrity  of  his  attorney,  and  the 
latter  is  bound  to  act  in  perfect  good  faith 
toward  his  client.    Id, 

9.  Cannot  take  advantage  of  knowl- 
edge acquired.  An  attorney  or  agent,  ob- 
taining, during  such  agency,  knowledge  of  a 
defect  in  the  title  of  his  principal,  cannot  take 
advantage  of  such  knowledge  to  acquire  the 
title  for  his  own  benefit,  and  where  he  does 
purchase  the  title  he  will  be  held  a  trustee  for 
his  principal.  Bingo  v.  Bimea,  10  Pet.  (U.  S.)* 
269;  Beaupland  v.  McKe&n,  28  Pa.  St.,  124.) 
Id. 


10.  Liability  for  advice  as  to  seisore 
of  property.  An  attorney  who,  in  good  faith, 
directed  the  marshal  to  seize  goods  purchased 
from  an  insolvent  merchant,  on  the  ground  that 
the  sale  was  fraudulent,  was  held  not  to  be 
liable  in  damages  for  trespass,  notwithstanding 
the  validity  of  the  sale  was  established.  Bice  v. 
Melendf/,  41  Iowa,  395. 

11.  Presumption  as  to  authority.    An 

attorney  agreed  to  receive  a  sum  of  money  and 
certain  collaterals,  less  than  the  face  of  a  judg- 
ment, in  its  satisfaction:  Held,  after  a  lapse  of 
more  than  ten  years,  and  without  any  demand 
being  made  by  the  judgment  plaintiff,  or  any 
steps  taken  to  collect  the  judgment,  that  it 
would  be  presumed  that  the  attorney  had  author- 
ity to  so  act,  or  that  plaintiff  had  ratified  the 
same.    Beid  dt  Co.  v.  Dickinson^  37  Iowa,  56. 

12.  Privileged  communications.  Where 
an  attorney  has  received  money  which  he  is  to 
hold  until  the  question  of  its  ownership  shall  be 
determined  between  the  parties,  he  cannot  in  a 
proceeding  of  garnishment  refuse  to  state  where 
he  has  deposited  the  money  on  the  ground  that 
his  knowlege  of  the  matter  is  privileged.  Wil- 
Hams  Bros.  v.  Young,  46  Iowa,  140. 

18,  Ck>mmunications  made  to  an  attorney  in 
the  course  of  a  professional  consultation,  which 
do  not  relate  to  the  subject  matter  of  the  consul- 
tation, are  not  privileged.  The  State  v.  Mew- 
herter,  46  Iowa,  88. 

U.    The  Relation  with  the  Client. 

14.  Compensation  and  agreements  in 
relation  thereto:  stipulation  for,  in 
note.  A  stipulation  in  a  promissory  note  was 
that  the  maker  will  pay  '  'fifteen  dollars  attorney 's 
fees  if  this  note  is  collected  by  suit.'*  It  was 
urged  that  the  plaintiff  was  not  entitled  to  such 
fees  until  he  had  succeeded  in  collecting  the  note 
by  suit.  Held,  otherwise,  and  that  plaintiff  was 
entitied  to  have  the  same  included  in  the  judg- 
ment rendered  in  an  action  on  the  note.  Shu- 
gart  f>,  PaUee,  37  Iowa,  422;  Kuhn  v.  Myers, 
Id.,  351. 

16.  In  a  note  providing  for  an  attorney's  fee  it 
is  not  intended  that  the  payee  shall  recover  more 
than  his  actual  expenditure  for  the  service,  and 
he  can  only  be  reimbursed  for  the  amount  ho 
pays  therefor.    White  v.  Lucas,  46  Iowa,  319. 

16. :  in  mortgage.  A  mortgage  pro- 
vided for  attorney's  fees  in  the  event  of  foreclos- 
ure, while  the  note  which  it  was  executed  to 
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secure  and  which  was  signed  by  several  parties 
beside  the  mortgagor,  contained  no  sach  pro- 
vision. In  an  action  npon  the  note  and  mort- 
gage, it  was  held  that  judgment  for  attorney's 
fees  should  be  rendered  against  the  mortgagor 
alone.  Floyd  Comity  v.  Morrison  et  al.,  40 
Iowa,  188. 

17.  Where  servioes  are  rendered  in 
another  state.  Where  attorneys  residing  in 
this  State  are  employed  to  go  and  render  profes- 
sional services  in  another  State,  the  compensation 
to  wliich  they  are  entitled  will  be  governed  by 
the  value  of  such  services  in  this  State,  rather 
than  of  that  in  which  they  were  performed. 
Stanberry,  Gibson  db  Stanberry  v.  Dickerson  et 
al.,  85  Iowa,  493. 

18.  Where  case  is  transferred  to  an- 
other attorney.  Where  an  attorney,  who  had 
undertaken  to  prosecute  a  case  under  a  contract 
fixing  his  fees  therefor,  after  rendering  certain 
services  transferred  the  management  of  the  case 
to  another  attorney,  whom  he  represented  to  his 
client  that  he  had  simply  associated  with  him- 
self in  the  case,  held,  that  the  attorney  to  whom 
the  case  was  transferred  was  bound  by  the  con- 
tract in  the  absence  of  knowledge  and  assent  by 
the  client  to  its  termination.  Ennis  v,  Hultz  et 
al.j  46  Iowa,  76. 

19.  In  an  action  by  an  attorney  against 
a  county  for  legal  services  rendered  in  aid  of 
the  district  attorney,  it  was  held,  that  the  plain- 
tiff was  not  entitled  to  recover  a  reasonable  com- 
pensation therefor. 

Argument  1,  The  action  being  based  upon  a 
contract,  relief  could  only  be  afforded  under 
the  contract. 

Argument  2.  The  district  attorney  is  not  em- 
powered to  employ  additional  counsel,  nor 
will  his  acceptance  of  services  bind  the 
county  to  payment  therefor.  Tatlock  <t 
Wilson  V.  Louisa  County,  46  Iowa,  188. 

20.  :  board  of  supervisors.    The 

chairman  of  the  board  of  supervisors  is  not  auth- 
orized to  make  such  a  contract  with  an  attorney, 
but  authority  may  be  conferred  upon  him  by  the 
board  to  make  it,  and  when  this  is  done  such  a 
contract  will  be  binding  upon  the  county.    Id, 

21.  When  he  may  maintain  suit  against 
husband  for  services  to  the  wife.  An  at- 
torney may  maintain  an  action  at  law  against 
the  husband  for  legal  services  rendered  the  wife, 
in  a  proceeding  against  her  for  divorce  on  the 


ground  of  adultery.  Porter  dt  Moir  v,  BriggSj 
38  Iowa,  166. 

Argu,  1,  The  husband  is  liable  upon  an  im- 
plied promise  to  pay  for  necessaries  supplied 
to  the  wife. 

Argu,  2,  Expenses  incurred  in  defending  her 
good  name,  whether  assaled  by  her  husband 
or  a  stranger,  are  properly  classed  as  neces- 
saries. 

Argu.  3.  The  liability  of  the  husband  for  the 
necessary  expenses  of  the  wife,  in  employ- 
ing counsel  in  a  divorce  proceeding,  is  uni- 
formly recognized  in  the  Ecdesiastical  and 
Chancery  Courts. 

Argu.  4.  Since  the  basis  of  the  claim  is  the 
implied  promise  of  the  husband  to  pay  for 
what  is  necessary  to  the  protection  of  the 
wife^s  interests,  a  court  of  law  has  jurisdic- 
tion of  the  case. 

22. :  limit  of  recovery:  husband 

and  wife.  The  fact  that  the  husband  is  liable 
only  for  necessaries  furnished  the  wife,  will  pre- 
clude recovery  by  more  attorneys  than  are  nec- 
essary for  the  protection  of  her  interests.    Id. 

23.  The  case  of  Johnson  v.  Williams,  3  G. 
Greene,  97,  wherein  it  was  held  that  the  hus- 
band was  not  liable  to  the  attorney  of  his  wife 
for  services  performed,  in  an  action  of  divorce 
instituted  by  her,  distinguished  from  the  pres- 
ent one.    Id. 

24.  In  order  to  fix  his  liability  the  services 
must  be  shown  to  be  necessaries  within  the  rule 
above  recognized  for  the  protection  of  her  per^ 
son,  liberty  or  reputation.    Id. 

26.  Lien  of.  A.,  an  attorney  at  law,  claimed 
a  lien  upon  a  judgment  which  he  had  recovered 
for  his  client,  C,  and  subsequently  the  latter 
filed  a  bond  as  prescribed  by  section  216  of  the 
Code,  to  discharge  the  lien :  Held,  that  the  lien 
was  not  kept  in  force  by  the  filing  of  a  bond  by 
the  attorney  in  compliance  with  sections  225  and 
226  of  the  Code.    Cross  v.  Ackley,  40  Iowa,  493. 

26.  Notice  of  lien.  The  claim  by  an  at- 
torney of  a  lien  upon  a  judgment  must  be  given 
in  writing  to  bind  the  judgment  creditor,  or  those 
claiming  through  him.  Phillips  v.  Germon,  43 
Iowa,  101. 

27.  Assignment  of  lien  and  security. 

Where  an  attorney,  having  commenced  an  ac- 
tion of  foreclosure  which  is  subsequently  discon- 
tinued, assigns  the  note  and  mortgage  for  his 
fees,  his  assignee  can  recover  no  more  thereupon 
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tiian  his  services  were  reasonably  worth,  and  his 
lien  is  limited  to  that  amount.  Collins  v,  Jen- 
nings et  al.,  42  Iowa,  447. 

28.  Order  to  pay  over  money.   The 

District  Court  has  jarisdiction  to  require  an  at- 
torney to  pay  over  to  his  client  money  in  his 
hands  collected  upon  a  judgment  recovered  in 
that  court.    Cross  v.  Ackley,  40  Iowa,  493. 

29.  I>uty  to  client:  contract  for  serv- 
ices. An  attorney  who  is  about  to  enter  into  a 
contract  with  another,  outside  of  the  ordinary 
course  of  business,  for  compensation  for  legal 
services  to  be  rendered  for  the  latter,  is  bound  to 
inform  him  of  all  the  facts  and  circumstances  at- 
tending the  subject  of  the  controversy.  Rffan 
Bros,  V,  Ashion,  42  Iowa,  365. 

80.  If  such  a  contract  be  made  without  such 
information  being  given  it  is  presumptively 
fraudulent,  and  the  attorney  seeking  to  recover 
thereon  must  state  facts  sufficient  to  remove  the 
presumption  of  fraud.    Id. 

81.  A.  resided  in  Iowa,  where  his  estate  was 
situated;  his  wife  and  children  in  Illinois.  After 
his  death  R.,  an  attorney  residing  in  the  same 
county  as  A.,  went  to  lUinois  and  entered  into 
a  contract  with  the  heirs  at  law,  in  accordance 
with  which  he  was  to  receive  twenty-five  per 
cent  of  the  value  of  the  estate  for  its  settlement. 
No  litigation  was  involved  therein  and  the  debts 
of  the  estate,  which  amounted  to  twelve  thous- 
and dollars,  were  small:  Heldf  that  such  a  con- 
tract was  fraudulent  and  could  not  be  enforced. 
Id. 

82.  Transactions  between  will  be 
closely  scrutinized.  Transactions  between 
attorney  and  client,  as  ip  all  other  cases  where 
fiduciary  relations  exist,  will  be  closely  scrutin- 
ized by  a  court  of  equity,  and  when  it  appears 
that  the  client  has  been  taken  advantage  of  by 
the  attorney  through  his  influence  and  knowl- 
edge, the  transaction  will  be  set  aside  and  the 
client  protected  by  proper  orders  of  the  court. 
(Harper  v.  Perry,  28  Iowa,  57;  McCormick  v. 
Malone,  5  Backf.,  509;  I  story *s  Eq.,  §  313;  8 
Greenl.  E)v.,  §  253.)  Poison  et  ah  v.  Young  et 
ah,  37  Iowa,  196. 

88.  Thus  held  in  respect  to  a  conveyance  made 
by  a  client  to  his  attorney  in  part  consideration 
of  excessive  fees.    Id. 

84.  Porchase  'by  attorney  at  tax  sale. 

While  an  attorney  is  not  permitted  to  acquire 
property  in  the  exercise  of  bad  faith  toward 


his  client,  yet  the  attempt  of  the  latter  to  de- 
fraud him  of  reasonable  compensation  will  auth- 
orize him  to  sever  the  relation  and  act  for  his 
own  protection.    Eckrote  v,  Myers,  41  Iowa,  324. 

86. :  rule  applied.    Where  the  client 

refused  for  four  years  to  pay  the  attorney  for  fees 
and  reimburse  him  for  expenses  incurred  in  an 
action  to  foreclose  a  mortgage,  and  the  mort- 
gaged land  was  afterwards  purchased  by  the  at- 
torney at  a  tax  sale,  the  client  being  informed 
of  the  sale,  and  failing  to  pay  the  amount  thus 
advanced «  held,  that  the  client  would  not  be 
permitted,  seven  years  thereafter,  to  maintain 
an  action  to  set  aside  the  tax  deed.    Id. 

86.  Purchase  by  attorney  under  exe- 
cution. Fraud  wDl  not  be  imputed  in  the  pur- 
chase of  real  estate  by  an  attorney,  at  a  sale 
under  execution  in  favor  of  his  client,  when  the 
latter  had  announced  his  inability  to  pay  the 
costs  and  taxes,  and  had  instructed  his  attorney 
to  bid  it  off  in  his  own  name,  to  reimburse  him- 
self for  advances  of  money  and  costs.  Page  v. 
Stubbs,  39  Iowa,  537. 

87.  When  the  relation  ceases :  the  lien 
for  compensation.  Where  an  attorney  is 
employed  to  collect  a  claim  secured  by  mortgage 
his  relation  with  his  client  ceases  after  foreclos- 
ing the  mortgage,  and  under  his  client's  direc- 
tion, bidding  off  the  land  at  the  sheriff's  sale 
thereunder.    Baker  v.  Davis,  35  Iowa,  184. 

88.  After  the  title  to  the  land  is  vested  in  his 
client  he  has  no  further  duty  to  discharge  toward 
his  client,  except  to  deliver  to  him  the  sheriff's 
deed.  (Citing  McClain  v.  Watkins,  16  HI.,  24.) 
But  if  his  fees  are  not  paid  he  may  retain  the 
deed  as  security  therefor.    Id. 

89.  His  retention  of  the  deed,  however,  under 
such  circumstances,  would  not  have  the  effect  to 
continue  his  relation  as  attorney  nor  incapaci- 
tate him  from  afterward  purchasing  the  land  at 
tax  sale,  while  the  deed  remained  in  his  hands 
and  after  his  fees  had  remained  for  a  long  time 
unpaid.    Id. 

40.  No  authority  to  receive  anything 
but  money  in  payment.  The  holder  of  a 
note,  if  an  agent  or  attorney,  has  no  right  to  re- 
ceive in  payment  anything  except  money,  unless 
specially  authorized  so  to  do  by  his  principal  or 
dient.  (Drain  v.  Doggett,  Bassett  dt  Hills,  41 
Iowa,  682.)    Id. 

41. :  rule  applied.    D.  owing  D.,  B. 

&  H.,  gave  them  his  note,  and  as  collateral  seen- 
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rity  therefor  the  note  of  B.,  which  was  secured 
by  a  policy  of  insurance.  The  building  covered 
by  the  policy  having  burned,  the  company  gave 
the  attorney  of  D.,  B.  &  H.  a  draft  to  pay  the 
amount  of  the  insurance  which,  by  the  insolv- 
ency of  the  company,  became  worthless.  The 
attorney  was  not  aufJiorized  by  his  client  to  re- 
ceive the  draft:  Held,  that  it  did  not  amount  to 
a  payment  upon  the  note  of  B.  and  that  D.  was 
liable  for  the  full  amount  of  his  note.    Id, 
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See  Statutb  of  Fbauds,  and  Vol.  I  of  Di- 
gest, page  109. 


AUTHENTICATION. 

See  ACKNOWLBDOMENT;  EviDENCB. 


AUDITOB. 


1.  County  auditor:  salary  of.  The  sal- 
ary of  a  county  auditor  was  $1500  per  annum, 
for  the  payment  of  which  the  fees  of  the  office 
were  to  be  applied.  At  the  commencement  of 
his  second  term  he  asked  for  an  increase  of  sal- 
ary, and  the  board  thereupon  ordered  that  his 
salaiy  be  $1400  per  annum,  without  referring  to 
the  fees  which  might  be  collected:  Held,  that 
the  auditor  was  entitled  under  the  order  to  the 
fees,  in  addition  to  the  sum  fixed  for  compensa- 
tion.   Madison  Co,  v,  Hollidayt  48  Iowa,  251. 

2.  Liability  of  sureties :  compensation 

of.  The  sureties  upon  the  bond  of  a  county  au- 
ditor are  liable  fur  any  overdrafts  he  may  have 
made  by  issuing  warrants  i>ayable  to  himself 
and  receiving  from  the  treasurer  the  amount 
thereof,  in  excess  of  the  compensation  allowed 
him  by  the  board  of  supervisors.  Mahaska 
Conniy  v,  Ruan  el  al,,  45  Iowa,  328. 

S.  School  toad  judgment.  The  auditor 
is  not  authorized  to  receive  money  collected 
upon  judgments  in  favor  of  the  school  fund, 
and  his  sureties  are  not  liable  for  an  amount 
thus  collected  and  paid  by  the  clerk  to  the  audi- 
tor.   Id, 

4.  State  auditor :  issuance  of  warrants. 

It  is  the  duty  of  the  Auditor  of  State  to  issue  a 
warrant  for  money  appropriated  by  the  General 
Assembly  whenever  the  appropriation  is  pay- 


able, regardless  of  the  fact  that  there  may  be  no 
money  in  the  treasury  with  which  to  pay  it.  The 
State  V.  Sherman,  46  Iowa,  415. 


AWARD. 


See  Arbitbation  Ain>  Awabd,  and  Vol.  T 
of  Digest,  page  66. 


BAQQAGE. 

See  Bailboad;  GoBncoN  Cabbixb. 


BAIL  AND  BAIL  BOND. 

I.  Thb  Bail  Bond. 

a.  Validity  of  , 
h.  Actions  upon 

II.  Liability  of  Obligob. 


I.  The  Bail  Bond. 
a.  Validity  of, 

1.  Executed  in  one  county  for  ap- 
pearance  in  another.  A  recognizance  exe- 
cuted before  the  derk  of  the  District  Court  of 
one  county  for  the  appearance  of  the  defendant 
before  the  court  of  another  county,  wherein  the 
indictment  is  pending,  and  where  the  bond  is 
filed,  is  not  invalid.  The  State  v.  Wells  et  al,, 
36  Iowa,  238. 

2.  Nor  would  the  fleulure  of  the  clerk 
to  indorse  the  approval  of  the  bond  invali- 
date it.  Nor  the  absence  of  an  averment  or 
diowing  that  it  was  acknowledged,  prevent  a 
recovery  in  an  action  thereon.  Jd.  Citing  The 
State  V,  Emily,  24  Iowa,  24. 

3.  Nor  need  it  appear  in  such  action 
that  the  sureties  in  the  bond  were 
called  and  their  default  entered.  This  is  only 
necessary  as  to  the  person  indicted.  Id,  Citing 
The  State  v,  Gorley,  2  Iowa,  52. 

4.  Determination  of  approval  sufEl- 
cient.  It  is  not  neceslsary  to  the  validity  of  a 
bail  bond  that  its  approval  or  acceptance  should 
be  written  thereon.  If,  by  the  determination  of 
the  proper  officer,  the  bond  was  regarded  by 
him  as  sufficient  to  authorize  the  discharge,  this 
amounts  to  a  sufficient  acceptance;  and  after 
such  discharge  has  taken  place,  such  determina- 
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tion  will,  in  the  first  instanoe,  be  presumed. 
TJie  SfaU  v.  Wright^  37  Iowa,  522. 

5.  Action  on, 

5.  Choice  of  remedies.  An  action  on  the 
bond  is  maintainable  though  scire  facias  may 
be  also  allowed.  The  State  v.  Wells,  86  Iowa, 
238. 

6.  Pleading.  In  an  action  on  a  forfeited 
recognizance  it  is  not  necessary  to  allege  in  the 
petition,  as  a  consideration  of  the  bond,  that 
the  prisoner  was  released  from  custody  there- 
under. This  is  presumed,  and  the  contrary 
must  be  shown  by  way  of  defense,    (hinder  r. 

Lake,  6  Iowa,  161;  Towslef/  v.  Olds,  6  Id.,  526; 
The  State  v,  Patterson,  29  Iowa,  575;  The  State 
r.  Hufford,  Id.,  579.)  The  State  v.  Wright,  37 
Iowa,  523. 

II.  Liability  of  Obligor. 

7.  Failure  to  appear:  liability  of 
surety.  A  surety  for  the  appearance,  of  one 
charged  with  an  offense  is  not  released  from  the 
obligation  of  his  undertaking  by  a  simple  sur- 
render of  the  accused  to  the  sheriff,  in  the  pres- 
ence of  the  court.  He  is  bound  not  only  that 
the  party  bailed  shall  appear  at  the  time  and 
place  specified,  but  also  that  he  shall  abide  the 
order  and  judgment  of  the  court,  and  not  depart 
without  leave.  The  State  v,  Tieman,  39  Iowa, 
474.    See  State  v.  Brown,  16  Id.,  314. 

8. .    The   sheriff  has  no  authority   to 

receive  and  keep  in  custody  one  bailed,  unless 
the  latter  is  delivered  to  him  as  prescribed  by 
statute,  or  placed  in  his  custody  in  the  presence 
of,  and  with  the  knowledge  and  sanction,  or  by 
the  order  of  the  magistrate.    Id, 

9.  The  failure  of  a  defendant,  held  to  answer 
for  a  criminal  offense,  to  appear  and  challenge 
the  grand  jury,  does  not  authorize  a  forfeiture  of 
his  bond.  Ringgold  County  v.  Ross  et  al.,  40 
Iowa,  176. 

10.  The  bond  could  be  forfeited  only  for  a 
failure  to  appear  when  his  presence  was  lawfully 
required.  (The  State  v.  Klingman,  14  Iowa, 
404.)    Id. 


BAILMENT. 


1.  Warehoasemen:  liability  in  stor- 
age and  sale  of  grain.  Where  grain  was 
stored  in  the  elevator  of  another  party,  who  gave 
to  the  owner  of  the  grain  a  receipt  therefor,  and 


the  same  was  mingled  with  a  common  mass  of 
like  grain,  which  was  constantly  being  increased 
and  diminished  by  addibons  and  shipments,  but 
the  amount  in  store  was  always  equal  to  that 
received  for  storage,  and  the  elevator  was  sub- 
sequently burned,  held: 

1.  That  the  receipt  evidenced  a  contract,  bind- 
ing the  elevator  company  to  return  to  the 
bailor  an  amount  of  grain  equal  to  that  re- 
ceived. 

2.  That  the  liability  of  the  elevator  company 
would  not  be  affected  by  the  fact  that  it  had 
on  hand  an  equal  like  quantity  of  grain  with 
that  received. 

3.  That  if  the  transaction  was  a  sale,  the 
company  was  liable  for  the  value  of  the 
grain. 

4.  That  if  it  was  a  bailment,  they  were  bound 
to  return  an  amount  equal  in  quantity  and 
quality  &om  the  mass  with  which  it  was 
mingled  with  the  bailor's  assent. 

5.  That  if  they  mingled  it  with  the  mass  with- 
out his  consent  and  shipped  therefrom,  they 
were  guilty  of  conversion. 

6.  That  the  measure  of  damages  for  the  grain 
stored  was  its  value  at  the  time  it  was  de- . 
manded,  with  six  per  cent  interest  thereaf- 
ter.    Dierkson  v.  The  Cass  Co,  Mill  and 
Elevator  Co.  et  al,,  42  Iowa,  38. 

2.  When  deemed  a  sale.  Where  grain  is 
deposited  with  a  warehouseman  with  the  under- 
standing that  he  is  to  ship  and  sell  it  on  his  own 
account,  and  when  the  depositor  desires  to  sell, 
that  the  warehouseman  will  pay  the  highest 
price  or  return  a  like  quantity  and  quality,  the 
transaction  constitutes  a  sale  instead  of  a  bail-  • 
ment,  and  the  property  will  be  held  to  have 
passed  to  the  warehouseman,  and  liable  to  be 
taken  in  execution  or  attachment  for  his  debts. 
Johnston  v,  Browne  et  al,,  37  Iowa,  200. 

3.  In  case  of  a  regular  deposit,  the  bailee  is 
bound  to  return  the  specific  article  deposited; 
but  when  the  depositary  is  to  return  another 
article  of  the  same  kind  and  value,  it  is  an  irreg- 
ular depositor  multuum,  and  passes  the  property 
as  fuUy  as  an  ordinary  sale  or  exchange.  {Chase 
V,  Washburn,  1  Ohio  St.,  244;  Norton  v.  Wood- 
ruff, 2  Comst.,  155;  Carlisle  v,  Wallace,  12  Ind., 
252;  Smith  v,  Clarke,  21  Wend.,  84;  Hurd  v. 
West,  7  Cow.,  752;  Baker  v.  Roberts,  8  Greenlf., 
101;  Ewing  v,  French,  1  Blackf.,  354;  Wilson  t. 
Cooper  lit  Mason,  10  Iowa,  565.)    Id, 

4.  Upon  the  delivery  of  ooxn  at  defendaat*8 
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elevator,  the  plaintiff  receiyed  the  tbUowing  in- 

stniment  in  writing: 

"January  5,  1874. 

'*  Received  in  store  of  C.  R.  Marks  one  load 
of  com,  sul^'ect  to  storage.  No.  of  bushels, 
2,920.  Norton,  T." 

Held,  that  the  instrument  expressed  a  contract 
of  bailment.  Marks  r.  The  Cass  Co,  Mill  and 
Elevator  Co.,  43  Iowa,  146. 

6. :  parol  evidence  of  custom  not 

admissible  to  interpret.  Parol  evidence 
of  custom  or  u^age  is  not  admissible  to  give  an 
interpretation  to  the  contract  inconsistent  with 
its  language.    Id, 

6.  If  the  instruments  are  simply  receipts, 
they  may  be  explained  by  parol  evidence,  and 
the  contract  existing  between  the  parties  maybe 
shown  by  competent  testimony.  But  if  they  are 
to  be  regarded  as  contracts,  they  cannot  be  ex- 
plained or  varied  by  oral  evidence.  The  lan- 
guage of  these  instruments  is  plain  and 
unmistakable.  It  expresses  a  contract  of  bail- 
ment, and  will  bear  no  other  interpretation. 
Writings  almost  in  the  same  language  have  been 
held  by  the  courts  to  set  out  such  a  contract,  and 
to  be  incapable  of  explanation  by  parol  evidence. 
(Stapleton  r.  King,  83  Iowa,  29,  and  authorities 
cited;  Goodyear  v,  Ogden,  4  Hill,  104;  Barber  v. 
Brace,  3  Ck)nn.,  9;  Wakefields  v,  Steadman,  12 
Pick.,  562;  Barsley  v.  Hamilton,  15  Id.,  40.) 
Per  Beck,  J,,  in  Id. 

7.  Regarding  these  instruments  as  contracts 
of  bailment,  they  cannot  be  contradicted  or 
varied  by  evidence  of  a  custom  or  usage  which 
would  require  the  writings  to  be  regarded  as 
contracts  of  sale.  While  such  evidence  may  be 
admitted  to  explain  the  language  of  the  con- 
tracts, if  ambiguous,  and  apply  it  to  the  proper 
subject,  the  terms,  conditions  and  obligations 
of  the  contract  cannot  be  changed  in  that  way. 
Their  whole  character,  and  the  extent  and  nature 
of  the  liability  of  the  i>arties  thereto,  cannot  be 
established  by  parol  proof  of  usage  or  custom, 
inconsistent  with  the  language  the  parties  have 
employed  to  express  their  intentions.  (Cash  v. 
Hinhle,  36  Iowa,  623;  Ins,  Co.  v.  Wright,  1 
Wal.,  456;  Partridge  v.  Ins.  Co,,  15  Id.,  373; 
Barnard  v.  Kellogg,  10  Id.,  383;  Inglehright  v, 
Hammond,  19  Ohio,  373.)    Id, 

8.  A  contract  acknowledging  the  receipt  of 
grain  for  storage,  "  loss  by  fire  and  the  elements 
at  the  owner *s  risk,**  with  the  option  to  tha 
9arty  receipting  for  it  to  return  grain  of  equal 


test  and  value,  constitutes  a  contract  of  bailment, 
which  is  converted  into  a  sale  whenever  the 
bailee  disx>oses  of  the  grain.  (Young  v.  Miles, 
2  Wis.,  615;  Stems  v.  Raymond,  26  Id.,  74; 
Gardner  v.  Dutch,  9  Mass.,  407.)  Nelson  v. 
Brown,  Doty  db  Co,,A\  Iowa,  455. 

9.  Liability  of  commission  merchant 
in  sale  of  grain.  Where  H.,  a  commission 
merchant  in  Chicago,  under  instructions  from  S., 
sold  for  the  latter  five  thousand  bushels  of  oats 
upon  a  time  contract,  and  negligently  failed  to 
require  a  nuurgin,  in  accordance  with  the  rules 
of  the  board  of  trade,  or  to  notify  S.  of  his  right 
to  demand  such  margin,  and  also  neglected  to 
advise  8.  that  he  had  sold  the  oats  to  parties 
who  were  operating  a  comer  which,  to  be  suc- 
cessful, required  to  be  maintained  for  thirty-two 
days  longer,  it  was  held  that,  upon  the  failure  of 
the  vendees,  by  which  S.  lost  the  benefit  of  the 
contract,  he  was  entitled  to  recover  from  H.  the 
amount  of  such  loss.  Howe  dt  Co,  v.  Souther- 
land,  39  Iowa,  484. 

10.  When  not  liable  for  depreciation 
of  goods.  An  order  to  a  commission  merchant 
to  sell  at  once.,  accepting  a  certain  o£fer,  will  not 
authorize  him  to  sell  upon  credit  to  a  i)arty  known 
to  him  to  be  irresponsible,  and  he  is  not  liable 
if  the  goods  depreciate  upon  his  hands  before  a 
sale  can  be  effected.  Durant  dt  Cutting  v.  Fish, 
40  Iowa,  559. 

11.  When  consignee  is  not  liable  for 
refusing  to  receive.  A  consignee  is  not 
liable  for  neglect  in  refusing  to  receive  and  store 
goods  consigned  to  him,  unless  he  has  authorized 
the  consignment  or  is  otherwise  bound  to  receive 
the  property.  Cobb,  Blasdell  ^  Co,  v.  The  I. 
C,  R.  R,  Co.,  38  Iowa,  601. 

12.  If  under  obligations  to  receive  the  con- 
signment, plaintiffe  were  not  obliged  to  accept 
grain  rejected  on  account  of  its  condition  caused 
by  defendant.    Id. 

13.  Compensation  and  liability  for 
thing  loaned.  In  the  absence  of  an  agree- 
ment to  the  contrary,  the  law  implies  a  contract 
to  pay  a  reasonable  sum  for  the  use  of  a  thing 
loaned.    Cullen  v.  Lord,  39  Iowa,  302. 

14. :  disregard  of  instructions.  A 


disregard  of  instructions  aa  to  the  manner  of  use 
of  the  thing  loaned  will  only  render  liable  a  bailee 
for  hire,  when  the  loss  was  occasioned  thereby. 
In  the  case  of  a  commodatum,  it  renders  the 
bailee  liable  absolutely.    Id. 
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15.  Where  a  party  agreed  to  keep 
sheep  for  another  in  the  best  possible  man- 
ner, well  defended  from  storms,  well  fed,  etc., 
it  was  held  error  to  instruct  the  jury  that  he 
would  not  be  liable  for  negligence  or  ill-treat- 
ment of  the  sheep,  unless  the  same  were  his  own 
act,  or  ''known  to  and  tolerated  by  him/' 
Rohrahacher  v.  Ware,  37  Iowa,  85. 


BANKBUPTCY. 


1.  When  sale  by  bankrupt  will  be 
held  void.  To  defeat  a  sale  and  conveyance 
under  section  35,  Act  of  Congress  approved 
March  2,  1867,  not  only  must  the  insolvency  of 
the  vendor,  actual  or  contemplated,  be  shown, 
but  it  must  also  appear  that  the  purchaser  had 
reasonable  cause  to  know  of  the  insolvency,  and 
that  the  sale  was  made  in  fraud  of  the  Act.  Rice 
V.  Melendy,  41  Iowa,  395. 

2. :  notice.    The  purchaser  is  charged 

with  notice,  not  only  of  the  facts  within  his 
knowledge,  but  also  of  all  such  as  reasonably 
prudent  inquiry  would  have  disclosed.    Id, 

3.  Fraudulent  preferences:  liability 
of  sureties.  Where  the  maker  of  a  note  paid 
but  a  part  of  the  amount  due  thereon  at  ma- 
turity, and  within  four  months  afterwards  waa 
thrown  into  bankruptcy,  and  the  sureties  then 
paid  the  balance  due  to  the  clerk  of  the  payee 
who,  in  ignorance  of  the  circumstances,  there- 
upon surrendered  to  them  the  note,  it  was  held 
that,  since  the  amount  paid  by  the  maker  had 
been  recovered  by  the  assignee,  equity  would 
decree  a  cancellation  of  the  indorsement,  and 
hold  the  sureties  liable  for  the  unpaid  balance 
of  the  note.    WcUsan  v,  Poague  et  al.,  42  Iowa, 

4.  The  receipt  of  the  payment,  although  con- 
stituting a  fraudulent  preference  under  the  bank- 
rupt act,  was  not  an  actual  fraud  depriving  the 
payee  of  right  to  equitable  relief.    Id, 

5.  While  a  surety  might  be  misled,  to  his 
prejudice,  by  the  acceptance  of  payment  from  a 
bankrupt  debtor,  yet  he  is  not  thereby  discharged 
if  the  creditor  acts  in  good  fiEiith  and  is  without 
fault.    Id, 

6.  When  attachment  lien  will  be  dis- 
solved. An  attachment  issued  from  a  State 
court  and  levied  within  four  months  next  pre- 
ceding the  institution  of  bankruptcy  proceedings, 
will  be  dissolved.  Hatch  v.  Seekif,  37  Iowa,  493. 


7.  Otherwise,  if  the  attachment  was  levied 
more  than  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy;  and  the  lien  may  be 
enforced  by  any  appropriate  proceedings  not  in- 
volving a  judgment  in  personam  against  the 
bankrupt,  even  though  a  discharge  has  been 
granted  and  is  pleaded  in  bar.    Id. 

8.  Discharge  of  in  composition  cases. 

An  attachment  upon  the  goods  of  one  adjudged 
a  bankrupt  within  four  months  after  the  levy 
may  be  discharged  upon  motion  of  the  bank- 
rupt where  a  composition  is  eftected  before  the 
appointment  of  the  assignee,  the  bankrupt  in 
such  case  having  the  same  right  in  the  premises 
as  that  conferred  by  the  bankrupt  act  upon  the 
assignee.  Smith,  Stehbins  dt  Co,  v.  Engle  et  al,f 
44  Iowa,  265.  Citing  Miller  v,  McKenzie,  13  B. 
B.,  496. 

9.  Jurisdiction  of  state  court  to  fore- 
close mortgage.  A  State  court  has  jurisdic- 
tion to  foreclose  a  mortgage  when  the  mortgagor 
has  been  declared  bankrupt  by  a  United  States 
court,  and  the  mortgagee  has  not  become  a 
party  to  the  bankrupt  proceeding  and  the  as- 
signee has  not  redeemed  the  property,  nor  a 
bankrupt  court  taken  cognizance  in  any  manner 
of  the  subject-matter  of  the  foreclosure  action. 
Brown  v,  GibhonSt  37  Iowa,  655. 

10.  A  State  court  has  jurisdiction  to  foreclose 
a  mortgage  upon  lands  of  one  declared  a  bank- 
rupt under  the  laws  of  the  United  States,  when 
the  assignee  of  the  bankrupt  has  taken  no  steps 
to  redeem  from  the  mortgage,  and  the  mortgagee 
has  not  filed  a  claim  for  the  debt  secured  in  the 
proceedings  in  bankruptcy.  McKay  v.  Funk, 
37  Iowa,  661. 

II. :  rendition  of  personal  judg- 
ment. But  in  such  proceeding  no  personal 
judgment  should  be  rendered  against  the  de- 
fendant. The  proceeding  in  this  respect  should 
be  stayed  until  final  determination  of  the  ques- 
tion of  the  bankrupt*s  discharge.    Id, 

12.  Composition :  irregularity  in  con- 
firmation of.  That  the  bankrupt  and  two- 
thirds  of  the  creditors  in  number  and  one-half  in 
value  signed  a  paper,  reciting  that  a  proposed 
composition  was  by  them  confirmed,  instead  of 
signing  the  resolution  of  composition,  as  re- 
quired by  the  terms  of  the  bankrupt  act,  was  a 
mere  irregularity  which  constitutes  no  proper 
ground  of  oioijection  to  the  admissibility  of  the 
record  in  a  proceeding  in  another  court  and 
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would  not  affect  the  jurisdiction  of  the  latter. 
Smith,  StMins  dt  Co,  v.  Engle,  U  Iowa,  265. 

18.  The  failure  of  the  paper  containing  the 
assent  of  the  creditors  to  a  proposed  composi- 
tion to  recite  that  it  is  signed  by  two-thirds  of 
the  creditors  in  number  and  one-half  in  value, 
cannot  be  made  the  ground  of  attack  in  a  collat- 
eral proceeding.    Id, 

14.  If  the  District  Court  erred  in  approving 
the  manner  of  payment  under  the  composition, 
the  error  was  properly  reviewable  only  by  the 
Circuit  Court  upon  appeal.    Id, 

15.  Effect  of  discharge  when  pleaded 
in  state  court.  A  discharge  in  bankruptcy 
may  be  pleaded  in  another  court,  where  it  will 
be  held  conclusive  until  it  be  shown  that  the 
court  granting  it  had  not  jurisdiction  in  the 
case.    Id, 

16.  Effect  of  discharge  on  liability  for 
breach  of  covenants.  Where  there  wsa  a 
prior  incumbrance  upon  real  estate  sold  with 
covenants  of  warranty,  and  the  grantor  agreed 
to  discharge  the  same,  but  before  doing  so  was 
adjudged  bankrupt,  and  received  his  discharge 
in  bankruptcy,  held, 

1.  That  the  grantee  could  have  proved  up  in 
bankruptcy  the  amount  of  the  incumbrance, 
and  received  thereon  a  distributive  share 
of  the  assets  of  the  estate. 

2.  That  he  could  not  afterwards  recover  the 
amount  thereof  from  the  grantor,  the  dis- 
charge of  the  latter  releasing  him  from  fur- 
ther liability  upon  his  covenants.  Parker 
V.  Bradford,  45  Iowa.  311. 

See  Vol.  I  of  Digest,  page  116. 


BANKS. 


1.  What  must  be  shown  to  render  suc- 
cessors of  a  bank  liable  for  prior  delin- 
quencies. To  render  the  successors  of  a  bank 
liable  for  its  delinquencies,  something  more 
must  be  shown  than  the  mere  fact  that  they 
succeeded  it  in  business,  and  the  party  seeking 
to  recover  therefor  must  prove  that  they  received 
some  portion  of  its  funds  or  property.  Hopper 
V,  Moore  dt  Co,  et  al,,  42  Iowa,  563. 

2.  National  banks :  right  to  take  chat- 
tel mortgage.  A  national  bank  has  a  right 
to  take  a  chattel  mortgage  for  the  purpose  of 
securing  a  previously  contracted  debt,  and  to 
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enforce  the  same.  Spafford  v.  The  First  Nat. 
Bank  of  Tama  City  et  al,,  37  Iowa,  181. 

3.  Bight  to  indemnity  held  by  surety. 

A  national  bank  refused  to  negotiate  a  loan  upon 
the  responsibility  of  a  firm,  but  agreed  to  and 
did  make  the  loan  upon  a  note  made  by  one 
member  of  the  firm  to  the  other  and  indorsed 
by  the  latter  to  the  bank,  the  maker  giving  a 
bond  and  mortgage  upon  sex>arate  property  to 
secure  the  indorser  against  liability  upon  his  in- 
dorsement, with  an  agreement  that  in  case  of 
default  the  security  should  inure  to  the  bank: 
Held,  that  the  bond  and  mortgage  were  not 
within  the  prohibition  of  section  28  of  the  Act 
of  Congress  creating  national  banks,  against 
such  banks  holding  real  estate  by  purchase  or 
mortgage,  that  the  same  were,  therefoi'e,  legal 
and  binding  and  might  be  enforced  for  the 
benefit  of  the  bank.  First  Nat,  Bank  of  Fort 
Dodge  v,  Haine,  36  Iowa,  443.  Citing  Silver 
Lake  Bank  v.  North,  Johns.  Ch.,  370. 

4. :  bankruptcy.   That  such  bond  and 

mortgage  were  not,  in  fact,  assigned  to  the  bank 
until  within  four  months  preceding  the  com- 
mencement of  the  bankruptcy  preceedings,  will 
not  defeat  the  prior  right  of  the  bank,  since  its 
equitable  rights  inhere  in  the  original  transac- 
tion, and  attached  at  the  execution  of  the  bond 
and  mortgage.    Id, 


BABGAIN  AND  SALE. 

See  Sales  of  Pebsonal  Propertt;  Ybndor 
AND  Yendbb;  Statute  of  Frauds. 


BA8TABDY  FBOCEEDINGS. 

1.  Object  of  bastardy  proceeding.    It 

is  not  error  to  instruct  the  jury  that  the  object 
of  a  bastardy  proceeding  is  to  protect  the  county 
irom  the  expense  of  supporting  an  illegitimate 
child.    The  State  v,  FraU,  40  Iowa,  631. 

2.  Amissibility  of  evidence  in.     In  a 

bastardy  proceeding  defendant  offered  to  prove 
that  plaintiff  had  declared  to  another  her  pur- 
pose of  returning  to  his  house  that  she  might 
become  the  mother  of  a  child,  and  it  was  in  evi- 
dence that  she  did  return  with  his  consent,  held, 
that  he  was  not  prejudiced  by  a  refusal  to  admit 
the  testimony.  The  State  v,  Pratt,  40  Iowa, 
631. 
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BEQUESTS— BILLS  AND  NOTES. 


Nature  and  General  Requisites. 


8.  Where  the  lewdness  of  plaintiff  was  suffi- 
ciently established  by  admitted  evidence,  there 
was  no  error  in  the  retjection  of  other  evidence 
tending  to  the  same  result.    Id. 

4. :  to  establish  paternity  of  child. 

Notwithstanding  the  doubt  which  might  be 
raised  as  to  the  paternity  of  the  child  by  plain- 
tiff *8  connexion  with  other  men  at  about  the 
time  it  was  begotten,  yet  other  facts  may  be  in- 
troduced sufficient  to  satisfy  the  juiy  of  defend- 
ant's liability.    Id. 

5«  In  an  action  charging  a  party  with  being 
the  father  of  an  illegitimate  child,  evidence  that 
the  complaining  witness  shared  her  bed  with 
one  who  might  have  been  father  of  the  child  is 
admissible,  as  tending  to  affect  the  credibility 
of  the  testimony  of  the  complaining  witness. 
The  StaU  v.  Read,  45  Iowa,  469. 


BEQUEST. 
See  Wnxs. 


BETTING. 
See  CoKTRACT;  Criminal  Law. 


BILL  IN  EQUITY. 

See  Pleading. 


BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 


BILLS  OF  EXCEPTION. 

1.  Must  purport  to  contain  all  the 
evidence.  The  Supreme  Court  will  not  con- 
sider whether  the  evidence  sustains  the  verdict 
when  the  bill  of  exceptions  shows  that  only  ''the 
material  evidence  produced  in  the  cause  **  is  set 
out  therein.  {MeKenzie  v.  KeUer,  27  Iowa,  254; 
Burlington  Gas  Light  Co,  v.  Green,  Thomas  dt 
Co.,  21  Id.,  335.)  Hubbard  ».  Epperson,  40 
Iowa,  406. 

2.  When  same  should  be  signed  and 
taken.  The  bill  of  exceptions  may  be  signed 
by  consent  of  the  parties  after  the  a4Jonmment 


of  the  term.     {St.  John  v.  Wallace,  25  Iowa, 
21.)    Harrison  r.  Charlton,  42  Iowa,  573. 

3.  Exceptions  to  the  instructions  given  or 
refused  must  be  taken  at  the  time  the  juiy  is 
charged  or  within  three  days  after  the  verdict, 
or  the  errors  assigned  upon  them  will  not  be 
considered  by  the  Supreme  Court.  *Id. 

4.  If  a  bill  of  exceptions  ib  not  signed  within 
the  time  prescribed  by  statute,  and  there  is  no 
agreement  of  the  parties  extending  the  time  of 
filing,  it  may  be  stricken  from  the  record  in  the 
Supreme  Court  upon  motion.  Lynch  v,  Ket^ 
nedg,  42  Iowa,  220. 


BILLS  AND  NOTES. 

I.  Nature  and  General  RsquisiTES. 

a.  Form  and  interpretation  of. 

b.  The  consideration. 

II.  Transfer  bt  iNBORSsaiENT  and  Other- 

wise. 

III.  Protest:  Demand  and  Notice. 

lY.  Defenses  in  Actions  upon  asd  herein 
OF  the  Riohts  of  Holders  for  Value.  . 

a.  In  general. 

b.  Payment. 

c.  Failure  of  consideration. 


I.  Nature  and  General  Requisites. 
a.  Form  and  interpretation. 

1.  What  is  a  negotiable  note.  An  in- 
strument wherein  one  promises  to  pay  a  certain 
sum  or  deliver  certain  property,  without  defal- 
cation, is  negotiable;  and,  when  transferred  by 
indorsement  before  maturity,  is  not  subject  to 
set  off  or  defense  for  want  of  consideration  in 
the  hands  of  the  transferee.  The  Council 
Bluffs  Iron  Works,  v  Cuppey,  41  Iowa,  104. 

2.  What  is  not  a  negotiable  note.   A 

note  or  other  written  evidence  of  indebtedness 
payable  in  current  funds  is  not  to  be  regarded 
upon  its  face  as  negotiable.  Haddock  v.  Woods, 
46  Iowa,  433.  Following  Huse  v.  Hamhlin,  29 
Iowa,  501;  Rindskoff  Bros,  dh  Co.  v.  Barrett,  11 
Id.,  172. 

3.  Interpretation  cannot  be  aided  by 
parol  contemporaneous  agreement.  The 

legal  effect  of  a  promissoiy  note  or  contract  can- 
not be  defeated  by  a  parol  contemporaneous 
agreement.    Works  v.  Hershey,  35  Iowa,  340. 


BILLS  AND  NOTES. 
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Consideration— Transfer  by  Indorsement  and  Otherwise. 


4.  While  the  understanding  of  the  parties 
respecting  the  condition  of  the  contract  cannot 
be  shown  by  parol,  thoir  understanding  of  the 
meaning  of  the  wordd  used  therein  may  be  com- 
petent.   Haddock  r.  Woods,  46  Iowa,  438. 

6.  It  is  competent  to  show  by  parol  evidence 
the  peculiar  meaning  of  the  term  current  funds, 
and  that  the  parties  understood  it  to  mean 
money.  {Pilmer  v.  Branch  of  State  Bank,  16 
Iowa,  321;  Huse  v,  Hamblin,  29  Id.,  501.)    Id. 

6.  Where  no  time  of  payment  is  speo- 
ifled.  Promissory  note  in  the  following  form: 
**0n  demand  after  date  I  promise  to  pay  to 
the  order  of  Niles  Works  $2,512.87,  payable  at 
Cincinnati  when  convenient.**  Held,  that  the 
maker  was  bound  to  pay  within  a  reasonable 
time  after  the  date  of  the  note.  Id.  Citing 
Ratnoi  v.  Schotenfils,  15  Iowa,  457. 

b.  The  consideration, 

7.  Compromise  of  doubtftd  claim.    A 

promiBsoiy  note  given  in  compromise  of  a  doubt- 
ful claim  is  supported  by  a  sufficient  considera- 
tion. It  is  not  necessary  that  the  claim  should 
be  valid  at  law  or  in  equity.  Keefe  v.  Vogle, 
36  Iowa,  87.  Following  Sullivan  v.  Collins,  18 
Iowa,  228. 

8.  Settlement  of  illegal  olaim.  The  set- 
tlement of  an  illegal  and  unfounded  claim,  upon 
which  no  proceedings  have  been  instituted,  does 
not  constitute  a  sufficient  consideration  for  a 
note.  (Sullivan  v.  Collins,  18  Iowa,  22S,  and 
authorities  there  dted.)  Tucker  r.  Ronk  et  al., 
43  Iowa,  80. 

9.  Agreement  to  dismiss  proceeding 
contesting  validity  of  discharge  in 
bankruptcy.  Where  after  a  discharge  in 
bankruptcy  the  bankrupt  executed  his  promis- 
sory note  for  a  debt  existing  prior  to  the  abjudi- 
cation, upon  condition  that  the  payee  would 
disnuss  a  proceeding  commenced  to  set  aside 
the  discharge,  lield  that  the  note  was  void.  Fell 
et  al,  V.  Cook  etaL,4A  Iowa,  485. 

10.  Sabsequent  promise.  The  note  would 
not  be  rendered  valid  by  a  subsequent  promise 
of  the  maker  to  pay  it.    Id, 

11.  Illegal  increase  of  railroad  stock 
for  which  note  was  given.  Where  the 
consideration  for  a  promissory  note  was  ex- 
pressed in  the  note  to  be  the  stock  of  a  railway 
corporation,  and  the  directors  of  the  corporation 
subsequently  made  an  illegal  and  unauthorized 
inoease  in  the  stock  of  the  company,  it  was  held 


that  such  illegal  increase  would  constitute  a 
defense  to  an  action  upon  the  note.  MerriU  v. 
Gamble,  46  Iowa,  615;  Merrill  v,  Beaver,  46 
Iowa,  646. 

II.    Tns  Traksfer  bt  Indorsbiisnt  and 

Otherwise. 

12.  Presumption  as  to  transfer.    In 

the  absence  of  evidence  to  iiie  contrary,  the 
transfer  of  a  promissory  note  will  be  deemed  to 
have  been  before  maturity.  Rea  v.  Owens,  87 
Iowa,  262. 

13.  Presumption  in  flavor  of  holder. 

The  holder  of  a  note,  who  presents  the  same  for 
payment,  is  presumed  to  be  its  legal  owner. 
Stodard  v.  Burton,  41  Iowa,  582. 

14.  Payment  before  maturity.  No  pre- 
sumption of  want  of  bona  fides  will  attach  to 
the  payment  before  maturity  of  a  note,  which, 
by  its  terms,  is  made  payable  *'  on  or  l)efore  '*  a 
certain  specified  date.    Id, 

16.  When  the  holder  is  suspected  mot 
to  be  the  owner.  Mere  suspicion  that  the 
holder  of  a  note  is  not  the  owner  will  not  justify 
the  maker  in  refusing  payment;  to  exonerate  kim 
there  must  be  circumstances  amounting  to  dear 
proof  that  the  possession  is  fraudulent.    Id, 

16.  Presumption  arising  firom  posses- 
sion. The  possession  of  a  note  by  the  maker 
affords  the  presumption  that  it  has  been  paid. 
Dougherty  v.  Deeney  et  al.,  41  Iowa,  19. 

17.  Possession  of  a  promissory  note  is  prima 
facie  evidence  of  ownership,  enabling  the  holder 
to  maintain  an  action  thereon.  The  case  made 
by  the  evidence  in  this  case,  however,  is  over- 
come by  the  direct  testimony  of  the  owner  that 
the  note  was  left  with  the  holder  for  safekeeping 
only.    Heser  v,  Doran,  41  Iowa,  468. 

18.  Possession  of  a  promissory  note  is  prima 
facie  evidence  of  ownership,  and  in  an  action 
by  the  holder  it  is  admissible  in  evidence  with- 
out, and  independent  of,  a  written  assignment 
thereof.  Ruhey  v,  Culhertson,  35  Iowa,  264. 
Citing  Younker  v.  Martin,  18  Id.,  143;  Pilmer 
V.  Branch  of  State  Bank,  19  Id.,  112. 

19.  What  transferer  of  impliedly 
warrants.  The  general  rules  governing  sale 
and  barter  being  the  same,  defendant  could  suffer 
no  prejudice  from  an  instruction  which  charged 
the  jury  that  if  he  sold  the  notes  for  promissory 
notes,  he  warranted  them  to  be  genuine.  Sny- 
der  V,  Reno,  88  Iowa,  329. 
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BILLS  AND  NOTES. 


Protest,  Demand  and  Notice. 


20.  The  transfeirer  for  value  of  a  promissory 
note  impliedly  warrants  it  to  have  received  no 
material  alteration  prior  to  such  transfer.    Id, 

21.  Liability  of  transferer.  When  the 
assignor  of  negotiable  paper,  either  by  delivery 
or  indorsement  without  recourse,  knows  it  to  be 
of  no  value,  and  the  assignee  receives  it  in  igno- 
rance of  such  fact,  paying  for  it  a  valuable  con- 
sideration, he  may  recover  from  the  assignor  the 
consideration  paid  or  its  reasonable  equivalent. 
Following  Watson  v.  Cheshirty  18  Iowa,  202. 
Dayton  r.  Tillotson,  39  Iowa,  404. 

22.  Parol  restrictions  in  transfer.    A 

parol  agreement  in  the  indorsement  of  a  prom- 
issory note  to  the  effect  that  the  transfer  should 
be  without  recourse  upon  the  indorser,  cannot  be 
interposed  as  a  defense  against  a  subsequent 
bona  fide  holder  without  notice.  Nor  would  the 
case  be  varied  by  the  fact  that  it  was  transferred 
to  such  holder  by  mere  delivery  and  that  he  de- 
clared on  the  prior  indorsement  as  though  made 
to  himself.  Skinner  v.  Church,  36  Iowa,  91. 
Citing  Harrison  v.  McKim,  18  Id.,  485. 

III.  Protest;  Demand  and  Notice. 

28.  Liability  of  bank  for  faUure  to 
proi>erly  protest.  Where  a  bank  receives 
from  the  holder  and  specially  undertakes  to  pro- 
test a  note  for  the  purpose  of  charging  the  in- 
dorser, it  is  the  duty  of  the  officers  of  the  bank 
to  exercise  ordinary  and  reasonable  diligence  in 
discharge  of  the  duty  intrusted  to  them.  If  this 
be  done,  the  bank  will  not  be  liable  for  damages 
resulting  &om  failure  to  give  notice  to  the  proper 
party.  Mount  v.  The  First  National  Bank  of 
Mount  Pleasant,  37  Iowa,  457. 

24.  As  to  whether  the  bank  officers  have  been 
guilty  of  negligence  in  the  premises  is  a  ques- 
tion of  fact  for  the  jury.    Jd, 

25.  Bnle  applied.  A  bank  received  for 
protest  a  note  indorsed  by  John  Becker.  The 
bank  officers  knew  a  person  of  that  name,  a  man 
of  property,  who  lived  in  that  vicinity  at  a  post 
town  some  three  miles  distant,  who  was  the 
only  person  they  knew  of  that  name,  and  who 
they  supposed  was  the  person  who  indorsed  the 
note.  They  gave  him  notice  of  non-payment 
through  the  mail.  It  turned  out  that  the  indor- 
ser was  another  person  of  the  same  name,  living 
in  a  different  county.  The  indorser  being  re- 
leased by  the  failure  to  give  notice,  the  holder 
brought  action  against  the  bank  for  damages 
sustained  through  its  alleged  negligence.     A 


verdict  was  returned  for  the  defendant,  which 
the  court,  on  appeal,  refused  to  disturb.    Id, 

26.  Effect  of  oertiflcate  of  protest.  The 

certificate  of  protest,  reciting  at  whose  request 
the  protest  is  made,  is  presumptive  evidence 
that  it  was  made  at  the  instance  of  one  who  has 
the  right  to  ask  it.  The  Bank  of  Red  Oak  v. 
Orvis,  42  Iowa,  691. 

27.  The  certificate  of  a  notary  as  follows:  "  I 
notified  the  maker  and  indorser  of  the  hereunto 
attached  note,'"  was  held  sufficient  to  charge  the 
indorsers  without  further  proof  that  they  resided 
at  the  place  to  which  the  notice  was  mailed. 
Fuller  iA  Warren  v,  Dingman,  41  Iowa,  506. 

28.  What  will  obviate  necessity  of  de- 
mand and  notice.  An  agreement  between 
the  indorser  and  indorsee  of  a  note  at  the  time 
of  indorsement,  that  the  maker  should  not  be 
sued  until  he  had  time  to  pay  or  until  the  in- 
dorser should  notify  the  indorsee  to  sue.  does  not 
waive  the  necessity  of  demand  and  notice,  to  fix 
an  absolute  liability  upon  the  indorser.  Freeman 
V,  O'Brien  and  Cash,  88  Iowa,  406. 

29.  Promise  before  matority.  Agree- 
ments to  waive  demand  and  notice  are  always 
construed  strictiy.  {Berkshire  Bank  v,  Jones, 
6  Mass.,  524;  Central  Bank  v,  Davis,  19  Pick., 
373;  Union  Bank  v,  Hyde,  6  Wheat.,  572;  May 
V,  Coffin,  4  Mass.,  341;  Backus  v.  Shepherd,  11 
Wend.,  629.)  And  a  promise  by  the  indorser 
before  maturity  that  he  would  stand  good  for 
the  payment  of  a  note,  does  not  imply  that  he 
intended  to  waive  due  presentment  and  notice 
of  non-payment.    Id, 

30.  Promise  after  matority.  A  promise 
to  pay  a  note  made  by  an  indorser  after  maturity, 
may  be  a  waiver  of  the  objection  of  want  of 
presentment  and  notice,  but  it  must  be  clearly 
established  and  deliberately  made,  with  a  full 
knowledge  of  the  facts.  (Ballin  v.  Beckte,  11 
Iowa,  204;  Allen  v.  Harrah,  30  Id.,  363;  AhboU 
V,  Stricklen,  6  Id.,  197;  Story  on  Promissory 
Notes,  §  275;  Parsons  on  Notes  and  Bills,  601.) 
Id, 

81. -.pleading:  evidence.  The  party 

alleging  a  promise  to  pay,  by  an  indorser,  made 
after  maturity,  must  allege  and  prove  that  it 
was  made  with  full  knowledge  of  the  fact  that 
the  promissor  was  released  from  all  obligation  to 
pay.    Id, 

82.  Where  demand  may  be  made.    If 

the  maker  of  a  promissory  note  has  no  place  of 
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Defenses  in  Actions  Upon,  etc. — ^In  Oeneral. 


bnsiQess,  a  demand  made  at  his  residence,  even 
in  his  absence,  is  sufficient.  Bank  of  Red  Oak 
V.  Orpt>,  42  Iowa,  691. 

88.  When  payable  at  a  specified  place. 

It  is  not  necessary,  in  order  to  char^^  the  indor- 
sers  of  a  note  payable  at  a  place  specified,  that 
demand  shall  be  made  there.  If  the  maker  or 
indorser  can  show  that  he  was  there  ready  to 
pay  the  note  at  maturity,  he  will  be  discharged 
fit>m  liability  for  subsequent  interest  and  costs. 
Fuller  db  Warren  r.  Dingman,  41  Iowa,  506. 

84.  Liability  on  paper  over-due.  De- 
mand must  be  made  and  notice  given  within  a 
reasonable  time  to  bind  an  indorser  of  a  nego- 
tiable note  after  maturity.  What  constitutes  a 
reasonable  time  is  a  question  of  fa>ct  for  the  jury. 
{Janes  db  Co.  v.  Middleton  et  ah,  29  Iowa,  188; 
McKewer  v.  Kirkland,  83  Id.,  348.)  Pry  or  v. 
Bowman^  38  Iowa,  92. 

85.  Must  be  established  by  affirmative 
proof.  To  charge  an  indorser  in  an  action  on  a 
promissory  note,  demand  and  notice  must  be 
established  by  affirmative  proof.  The  Bank  of 
Red  Oakv.  Orvis  et  al,  40  Iowa,  382. 

86.  Joint  makers.  Where  there  are  joint 
makers,  evidence  of  presentation  and  demand 
upon  all  must  be  given  to  bind  the  indorser.  Id, 
Following  Blake  V.  Miller,  22  Id.,  358;  a.  c,  38 
Id.,  150;  and  see  Allen  v.  Harrah,  30  Id.,  363. 

lY.  Defenses  in  Actions  Upon,  and  Herein 
OF  THE  Rights  of  Holdebs  fob  Value. 

a.  In  general, 

87.  Note  given  to  aid  in  construotion 
of  railroad.  G.  executed  a  promissory  nt)te  to 
a  railway  company  to  aid  in  the  construction  of 
a  road  between  two  points  named  in  the  note. 
At  the  time  of  its  execution  it  was  understood 
that  the  note,  with  others  of  like  purport,  if  they 
reached  a  certain  amount,  was  to  be  turned  over 
to  another  company  which  was  to  construct  the 
road;  they  did  not  reach  the  amount  and  the 
road  was  oonstracted  by  plaintiff  who  was  the 
assignee  of  the  payee  of  the  note:  Held,  that 
upon  compliance  with  the  other  conditions  of  the 
note,  it  was  collectible  by  plaintiff.  Merrill  v. 
Gamble,  46  Iowa,  615. 

88.  Increase  of  stock  for  which  note 
was  given.  It  being  stipulated  in  the  note 
that  the  consideration  theretbr  was  to  be  capital 
stock  of  the  railway  company  which  was  to  be 
limited  to  a  certain  specified  amount,  an  illegal 


increase  thereof  would  constitute  a  valid  defense 
to  the  note.  Merrill  v.  Gamble,  46  Iowa,  615; 
Merrill  v.  Beaver,  Id.,  646. 

89.  Extension  of  time  of  payment. 

An  indorsement  upon  a  note,  to  the  effect  that 
the  maker  may  use  the  principal  after  maturity 
by  the  paymen1>^  of  interest  semi-annuaUy,  does 
not  release  the  maker  from  the  obligation  of  pay- 
ment. The  Oskaloosa  College  v,  Hickok,  46 
Iowa,  237. 

40.  Upon  a  &ilure  of  the  maker  to  pay  the 
interest  according  to  the  terms  of  the  indorse- 
ment, the  principal  of  the  note  became  due  and 
payable.    Id, 

41.  The  subsequent  acceptance  of  interest 
would  not  entitle  the  maker  to  an  extension  of 
time  of  payment,  interest  thus  paid  being  merely 
a  partial  payment  of  the  note.    Id, 

42.  A  parol  agreement  between  the  maker 
and  payee  of  a  note,  made  after  maturity,  extend- 
ing the  time  of  payment  upon  condition  that  the 
interest  to  maturity  should  be  paid,  was  without 
consideration  and  invalid.  VanDusen  v.  Par- 
ley, 40  Iowa,  70. 

48.  Bestriction  in  assignment  of  mort- 
gage securing  note.  The  assignment  of  the 
mortgage,  although  special  in  its  terms,  does  not 
release  the  indorser  of  the  note  unless  the  re- 
lease be  expressly  stipulated.  Bank  of  Red  Oak 
V,  Orvis,  42  Iowa,  691. 

44,  Unsoundness  of  mind.  A  person  of 
unsound  mind,  who  signs  as  surety  a  note  given 
for  an  antecedent  debt,  cannot  be  held  liable 
thereon,  even  though  the  person  taking  the  note 
had  no  knowledge  that  the  surety's  mind  was 
unsound.  Van  Patton  dt  Marks  v.  Reals  dt 
Hammer,  46  Iowa,  62. 

45,  Material  alteration:  will  defeat 
recovery,  A  material  alteration  in  the  terms 
or  conditions  of  a  note  or  other  commercial  paper, 
made  by  the  holder  thereof  with  a  fiaudulent  in- 
tent, will  defeat  recovery  thereon.  Robinson  v. 
Reed  et  a/.,  46  Iowa,  219. 

46, :  is  defense  to  guarantor,    A 

surety  contracts  to  pay  the  note  while  the  guar- 
antor undertakes  to  pay  it  only  ux>on  condition 
that  certain  steps  are  taken,  and  any  writing 
upon  the  note,  therefore,  which  seeks  to  render 
a  guarantor  a  surety  is  a  material  alteration.  Id, 

47, :  onus  proband!.  Where  the  al- 
teration is  established,  the  holder  has  the  burden 
to  show  that  it  was  made  innocently,  for  a  proper 
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When  Removal  of  Alteration  will  not  Restore— Latent  Defenses. 


purpose  or  by  a  stranger,  and  in  the  absence  of 
sach  proof  it  will  be  presumed  to  have  been  fraud  - 
ulently  made.    Id. 

48, :  when  removal  of  alteration 

will  not  restore.  The  party  guilty  of  the 
fraudulent  alteration  caimot  by  removing  it  re- 
store the  right  of  action  which  Im  has  lost  by  his 
fraud.  Id. 

49.  The  payee  of  a  note,  for  the  purpose  of 
transferring  it  and  in  ignorance  of  the  appro- 
priate method,  erased  his  own  name  and  inserted 
that  of  the  transferee,  but  subsequently  and 
before  delivery  restored  the  instrument  to  its 
original  form  and  transferred  it  by  indorsement: 
Held,  that  the  alteration  did  not  affect  its  valid- 
ity in  the  hands  of  the  indorsee.  Horst  v  Wag- 
ner, 43  Iowa,  373. 

60. :  is  defense  to  joint  maker. 

The  addition  of  the  name  of  another  joint  maker 
to  a  note,  without  the  knowledge  or  consent  of 
the  others,  is  such  a  material  alteration  as  releases 
them  from  liability  thereon.  Hamilton  v.  Hooper 
et  aLj  46  Iowa,  515;  Dickerman  v.  Miner,  43 
Id.,  508. 

61. :  The  last  signer,  however,  is  not 

released  by  the  discharge  of  his  co-signers  and 
he  is  liable  for  the  amount  of  the  note.    Id, 

62. :  is  defense  to  surety.  The  eras- 
ure of  the  word  *'  surety  "  after  the  name  of  one 
of  the  signers  of  a  note  by  the  payee,  before  in- 
dorsement, is  a  material  alteration  discharging 
the  surety,  even  though  the  note  be  transferred 
for  value  before  maturity.  Laub  v,  Paine  et  at., 
46  Iowa.  550. 

63.  Note  fraudulent  in  its  inceptibn: 
purchase  at  discount.  That  the  bona  fide 
holder  of  a  promissory  note  obtained  originally 
by  fraud  and  without  consideration,  purchased 
it  for  a  considerably  less  amount  than  its  face, 
will  i^ot  affect  or  limit  his  right  of  recovery. 
Lay  V,  Wiseman,  36  Iowa,  305. 

54«  This  holding  is  in  accord  with  the  gen- 
eral current  of  decisions  in  this  state  upon  the 
subject.  Id.  See  Dickerman  v.  Day,  30  Iowa, 
444;  Loomia  dt  Leroy  v.  Metcalf  dt  Fuller,  Id., 
382;  Sully  v.  GoldsmUh,  32  Id.,  397;  National 
Bank  of  Michigan  v.  Grreen,  33  Id.,  140. 

55«  But  it  seems  that  in.  determining  the 
bona  fides  of  the  holder,  the  amount  of  consid- 
eration paid,  in  connection  with  the  responsi- 
bility of  the  maker,  the  rate  of  interest,  time  of 
maturing,  etc.,  become  important  elements.  Id, 


56.  There  is  a  class  of  cases  in  which  the 
holder  has  been  allowed  to  recover  only  the 
amount  advanced  upon  the  note.  But  it  is 
believed  that  they  will  nearly,  if  not  quite,  all 
be  found  to  be  cases  in  which  the  holder  is  not 
a  purchaser  in  the  ordinary  course  of  business. 
Id,  Citing  Allaire  v.  Hartshome,  1  Zab.,  665; 
Williams  v.  Smithy  2  Hill,  301;  Youfigs  v.  Lee. 
18  Barb.  187;  Cardwell  v.  Hicks,  37  Barb.,  458; 
Chicopee  Bank  v.  Chapin,  8  Mete.,  40;  Hubbard 
V.  Chapin,  2  Allen,  328. 

57.  Burden  of  proof.  Where  fraud  or 
illegality  in  the  inception  of  a  note  is  pleaded  in 
an  action  thereon,  and  the  plea  is  supported  by 
evidence,  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  that  he  gave  value  for  it  and  that 
he  is  a  bona  fide  purchaser  before  maturity. 
{Woodward  v.  Rogers,  31  Iowa,  342,  and 
authorities  cited;  Lane  v.  Krekle,  22  Iowa, 
399;  Smith  v.  Sac  County,  11  Wall.,  139;  Clapp 
V.  Cedar  County,  3  Iowa,  15.)  The  Rock  Island 
Nat.  Bank  v.  Nelson,  41  Iowa,  563. 

68. :  intoxicating  liquors.    When 

it  has  been  established,  in  an  action  by  the  in- 
dorsee, that  the  note  was  given  for  intoxicating 
liquors  sold  in  violation  of  law,  the  burden  is 
upon  the  plaintiff  to  show  that  he  took  the  note 
for  value  without  notice  of  its  infirmity.    Id. 

69.  Equities  of  those  not  parties.    The 

assignee  of  a  promissory  note  secured  by  mort- 
gage, taken  after  maturity,  takes  it  exempt  from 
any  equities  residing  in  a  third  party  to  which 
it  might  be  subject  in  the  hands  of  the  assignor. 
Crosby  V.  Tanner  et  aL,  40  Iowa,  136. 

60.  Note  taken  out  of  usual  course  of 
business.  A  note  taken  out  of  the  due  course 
of  business,  under  circumstances  calculated  to 
warn  tiie  indorsee  of  infirmities,  is  taken  at  his 
peril,  although  it  come  to  his  hands  before  due 

and  without  actual  notice  of  fraud.  (Trustees 
of  Iowa  College  v.  Hill,  12  Iowa,  462.)  Moore, 
V.  Moore,  39  Iowa,  461. 

61.  Latent  defenses.  It  is  only  the  bona 
fide  holder  of  a  note  for  a  valuable  considera- 
tion before  maturity  that  is  protected  against 
equities  existing  between  the  maker  and  payee, 
and  the  question  whether  the  plaintiff  is  such  an 
one,  is  one  of  fact  to  be  submitted  to  the  deter- 
mination of  the  jury.  The  Merchant's  Na- 
tional Bank  v.  McNulty  et  aL,  86  Iowa,  229. 

62.  The  defense  of  fraud  or  failure  of  consid- 
eration cannot  be  made  against  the  holder  of  a 
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promiftiozy  note,  ilioagh  he  had  notioe  thez^x)f 
at  the  time  he  received  the  note,  if  he  aoquixed 
his  title  or  receive  it  from  a  prior  bona  fide 
holder  who  had  no  such  notice.  Following 
Simmi  V,  McrriU,  33  Iowa,  537;  Peabody  v.  Bees, 
18  Id.,  571.    Momyerv,  Cooper,  35  Iowa,  257. 

68*  Promissoiy  note  indorsed  by  subeequent 
holder  as  follows:  "  I,  the  undersigned,  do  agree 
that  I  will  not  sell  or  dispose  of  a  note  given  by 
R.  R.  P.**  (the  maker  of  the  note  in  question): 
Held,  that  such  indorsement  did  not  destroy  the 
negotiability  of  the  note  nor  render  it  in  the 
hands  of  a  holder  subsequentiy  acquiring  it  sub- 
ject to  defenses  existing  against  it  of  which  he 
had  no  notice.  Leland  v,  Parrioit,  administra- 
tor, 85  Iowa,  454.  Citing  Gage  v.  Sharp,  24  Id., 
15;  Lake  v.  Reed,  29  Id.,  258. 

64.  Note  payable  to  bearer.  The  nego- 
tiation of  a  note  payable  to  a  payee  or  bearer, 
to  another  than  and  not  to  such  payee,  is  not  of 
itself  sufficient  to  charge  the  person  so  receiving 
it  with  notice  of  latent  equities.  Laub  v,  Rudd, 
et  aL,  87  Iowa,  617.  Affirming  Gage  v.  Sharp, 
24  Id.,  15. 

66. .    D.  and  R.  executed  a  note  payable 

to  J.  or  bearer.  The  note  was  joint  in  form, 
but  D.  was  in  fact  only  surety  therein.  The 
understanding  was  that  R.  was  to  negotiate  this 
note  to  J.  for  a  yoke  of  cattle  and  execute  a  chat- 
tel mortgage  thereon  to  D.  for  the  purpose  of 
indemnifying  him.  R.  instead  traded  the  note 
to  L.  for  a  yoke  of  cattie,  the  latter  knowing  that 
it  was  intended  that  the  note  should  be  nego- 
tiated to  J.  for  a  yoke  of  cattle,  suspecting  that 
D.  was  only  surety,  but  having  no  knowledge 
that  D.  was  to  have  a  chattel  mortgage :  Held, 
that  D.  was  liable  to  L.  on  the  note.    Id, 

66.  Note  executed  by  partner  in  firm 
name.  One  partner  in  a  mercantile  business 
has  power  to  bind  the  others  by  a  promissoiy 
note  given  in  the  usual  course  of  business,  and 
the  payee  of  a  note  executed  by  a  i>artner  in  the 
finn  name  has  the  right  to  presume  that  it  was 
executed  in  the  usual  course  of  business.  Sher' 
tooodv.  Snow,  Foote  <^  Co.,  46  Iowa,  481. 

67» .    The  fact  that  the  i>artner  signed 

his  individual  name  before  signing  that  of  the 
firm  should  be  considered  by  the  jury  in  deter- 
mining whether  or  not  the  payee  had  reason  to 
know  that  the  consideration  was  procured  for  his 
own  individual  use.    Id, 

68.  Defense  of  garnishment.  Where  a 
promissory  note  is  assigned  in  good  &ith  before 


maturity,  and  afterward  assigned  for  collection, 
the  maker  cannot  exonerate  himself  from  lia- 
bility to  the  assignee  because  subsequent  to  the 
first  assignment  he  has  been  garnished  as  the 
debtor  of  the  payee.  Dalhoff  dt  Co.  v.  Coff- 
man,  87  Iowa,  288. 

69.  When  held  as  collateral.  Where  a 
promissory  note  had  been  transferred  by  indorse- 
ment as  collateral  security,  and  then,  before 
maturity,  with  the  knowledge  of  the  indorsee, 
the  payee  had  sold  it  to  a  third  party,  into  whose 
possession  it  did  not  come  until  after  maturity, 
Jield,  that  the  latter  acquired  it  free  from  equities, 
and  occupied  the  position  of  a  good  faith  in- 
dorsee before  maturity.  Grimm  v.  Warner  et 
at,,  45  Iowa,  106. 

70.  Guarantor  not  discharged  by  want 
of  notioe.  The  guarantor  of  a  note  is  not  dis- 
charged from  liability  by  reason  of  the  fieulure  to 
serve  him  with  notice  of  non-payment,  unless  he 
can  show  that  he  suffered  detriment  thereby. 
Rodabaugh  v.  Pitkin,  46  Iowa,  544. 

b.  Payment. 

71.  Question  of  may  be  submitted 
to  the  jury.  In  an  action  upon  a  promissory 
note  alleged  to  have  been  purchased  by  the  de- 
fendant for  the  plaintiff's  intestate,  with  money 
furmshed  by  the  latter,  wherein  defendant 
pleaded  payment,  it  is  proper  to  submit  to  the 
juiy  the  question  whether  the  transaction  con- 
stituted a  payment  or  a  purchase  of  the  note. 
Dougherty  v,  Deeney  et  al,,  45  Iowa,  448. 

72.  Presumption  of  payment.  While 
the  mere  delivery  of  money  by  the  i>ayor  to  the 
holder  of  a  note  is  presumptive  evidence  of  pay- 
ment, yet  this  presumption  may  be  rebutted  by 
circumstances.    Id, 

73.  Beceipt  of  payment:  burden  of 
proof.  Where  in  an  action  upon  a  promissory 
note  the  defendant  introduces  in  evidence  a 
receipt,  the  execution  of  which  is  admitted,  the 
defendant  may  then  rest,  and  the  burden  of  ex- 
plaining, the  receipt  rests  upon  the  plaintiff. 
Williamson  v  Reddish,  45  Iowa,  550. 

74.  Where  the  plaintiff  insisted  that,  not- 
withstanding the  receipt,  there  was  still  due 
upon  the  note  an  unpaid  balance,  he  had  the 
burden  of  showing  that  feet  and  it  was  error  to 
instruct  the  jury  that  the  defendant  was  re- 
quired after  the  introduction  of  the  receipt  to 
show  that  payment  had  been  made  of  the  entire 
amount  due  on  the  note.    Id, 
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c.  Failure  of  consideration, 

76.  Failare  of  title  to  land  for  which 
note  waB  given.  In  an  action  upon  a  prom- 
issory note,  it  was  pleaded  that  the  title  to  the 
land  for  which  the  note  was  given  had  failed; 
but  it  appeared  that  the  claimant  under  the  ad- 
verse title  had  not  succeeded  in  establishing  his 
claim  in  an  action  for  that  purpose:  Held,  that 
the  plea  constituted  no  defense  to  the  action. 
Dawson  v,  Graham,  43  Iowa,  124. 

76.  Where  the  consideration  of  a  note 
was  the  execution  of  a  contract,  and  the 

consideration  of  the  contract  proved  to  be  worth- 
less, a  holder  with  notice  cannot  recover  thereon. 
(Trustees  of  Iowa  College  v.  Hill,  12  Iowa,  462.) 
Moore  v,  Moore,  39  Iowa,  461. 

See,  further,  Division  I  of  this  title,  *'  h.  The 
consideration,'^ 
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See  Sales  of  Pebsonal  Pbopbbtt. 
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BOND. 


I.  To  procure  title :  measure  of  dam- 
ages. A.  executes  to  B.  a  deed  for  lands  to 
which  he  has  no  title.  He  also,  for  a  certain 
sum  named  and  paid  (the  amount  of  the  consid- 
eration of  the  deed),  executes  to  B.  a  bond  obli- 
gating himself  to  procure,  within  a  certain  or 
reasonable  time,  the  title  to  said  lands:  Held, 
that  on  the  failure  of  A .  to  procure  title  as  stipu- 
lated, B.  may  maintain  an  action  as  for  a  breach 
of  the  bond,  and  recover  for  his  damages  the 
amount  paid  with  interest  thereon.  Beard  v, 
Delaney  etal.,^  Iowa,  16. 


2.  Such  an  action  is  not  in  the  nature  of  one 
upon  the  covenant  of  warranty,  wherein  there 
being  no  eviction,  only  nominal  damages  are  re- 
coverable.   Id. 

3.  It  was  further  held,  that  to  entitle  plaintiff 
to  recover  the  amount  paid,  he  need  only  tender 
a  reconveyance  to  defendant.    Id. 

4.  See,  further,  as  to  title  bonds  and  questions 
arising  in  respect  thereto,  title  Vendor  and 
Vendee,  and  Vol.  II,  1093,  et  seq.;  Vol.  I,  221, 
et  seq, 

6.  Of  municipal  corporation:  conver- 
sion :  damages.  In  an  action  for  the  conver- 
sion of  a  bond  of  a  municipal  corporation  the 
measure  of  damages,  in  the  absence  of  special 
circumstances  appertaining  to  the  bond,  will  be 
its  market  value  at  the  time  of  the  conversion 
with  interest  thereon  from  that  time,  and  not 
the  face  or  amount  of  the  bond.  GhHfflth  v. 
Burden  et  al.,S6  Iowa,  188. 

6.  But  if  the  bond  had  a  special  value  by 
reason  of  any  stipulation  or  security  pertaining 
to  it,  the  plaintiff  might,  it  seems,  recover  such 
increased  or  special  value,  if  the  facts  respecting 
it  were  known  to  the  defendant  at  the  time  of 
the  conversion.  The  history  and  status  of  mu- 
nicipal bonds  traced  ai\d  defined  by  Cole,  J. 
Id, 

7.  Penalty  and  liquidated  damages. 

In  &e  case  of  a  contract  for  the  payment  of 
money  simply,  a  stipulation  to  pay  a  fixed  sum 
in  default  of  performance  will  be  regarded  a 
penalty  and  not  a  covenant  for  liquidated  dam- 
ages. The  contract  in  question  was  held  to  be 
one  of  this  character.  Kuhn  v.  Meyers  et  ah, 
37  Iowa,  351. 

8.  Notwithstanding  the  sum  stated  in  a 
bond  was  therein  denominated  as  penalty  or 
''penal  sum,^'  it  was,  nevertheless,  held  to  be 
liquidated  damages.  The  terms  used  by  the 
parties  will  not  always  control  the  construction. 
Following  Foley  v,  McKeegan,  4  Iowa,  1.    Id. 

9.  Effect  of  bond  executed  to  secure 
contract.  Upon  a  note  executed  by  several 
parties  to  secure  advances  to  an  individual 
named,  was  an  agreement  in  writing,  making 
the  note  void  upon  certain  conditions.  Subse- 
quently, and  before  the  advances  were  made, 
three  of  the  makers  executed  a  bond  to  indem- 
niiy  the  payee  for  any  loss  which  he  might  suffer 
by  a  breach  of  the  agreement  entitling  the 
makers  of  the  note  to  a  release  from  liability. 
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In  an  action  against  the  obligors  of  the  bond, 
it  was  held  that,  in  legal  effect,  the  bond  became 
a  pott  of  the  original  agreement  and  amounted 
to  a  waiver  of  any  condition  of  the  agreement 
inconsistent  therewith.  The  First  Nat,  Bank 
of  Tama  City  v,  Sehliehiing  et  al,,  40  Iowa,  51. 

10.  That  the  obligors  woold  have  a  complete 
legal  defense  to  the  note  under  the  agreement, 
is  no  defense  to  an  action  on  the  bond.  The 
latter  created  an  absolute,  unqualified  liability, 
and  restored  the  note  to  the  character  it  possessed 
before  the  execution  of  the  agreement.    Id, 

11.  Indemnity  bond.  A  bond  to  indem- 
wiy  a  surety  upon  a  bond  for  costs  was  held  to 
be  sustained  by  a  sufficient  consideration,  al- 
though not  executed  until  after  the  bond  for  costs, 
where  it  appeared  that  the  latter  was  signed 
under  a  promise  that  the  former  should  be  given. 
Grim  v.  Semple,  39  Iowa,  570. 

12.  The  failure  of  a  surety  to  appear  and  de- 
fend cannot  be  pleaded  in  defense  of  an  action 
by  the  surety  upon  an  indemnity  tx>nd  given  to 
protect  him  as  surety,  unless  such  failure  was 
the  result  of  negligence  or  an  appearance  would 
have  availed  the  defendant.  Doran  v,  Davis, 
43  Iowa,  86. 

13.  Bond  of  insurance  agent.  Where 
the  bond  of  an  insurance  agent  stipulated  that 
he  should  "  receive  and  forward  applications  for 
and  deliver  policies,  and  receive  and  forward 
premiums  upon  the  same,  within  the  City  of  Dav- 
enport, '  *  and  he  received  the  premiums  of  certain 
parties  who  had  been  insured  in  Davenport,  by  a 
former  agent  of  the  company  but  who  had  since 
removed  therefrom,  held,  that  the  fiulure  to 
pay  over  to  the  company  such  receipts  was  not  a 
forfeiture  of  the  bond  subjecting  the  sureties  to 
liability.    Crapo  v.  Brown  et  ah,  40  Iowa,  487. 

14.  Official  bond.  As  to  the  liability  of 
officers  and  the  sureties  on  their  bonds,  see  title 
Officer  and  Official  Bonds. 

15.  Attachment  bonds.  Respecting  at- 
tachment bonds  and  of  all  matters  relating 
tiiereto,  see  title  attachmekt,  sub-title  At- 
tachment AND  Delivery  Bonds,  ante, 

16.  Beplevin  bond.  In  regard  to  replevin 
bonds,  the  sufficiency  thereof  and  other  matters 
pertaining  thereto,  see  title  Replevin,  post, 

17.  Bail  bond.  In  regard  to  bail  bonds  and 
liability  of  sureties  thereon,  see  title  Bail  and 
Bail  Bond,  ante, 
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BOOKS  or  Accoxmr. 

See  EviDENOB. 


BOTJNDABIE8  AND  SUBVEYS. 

See  Convetance;  Public  Lands. 


BOUNTY, 


1.  Bight  to  under  ofto  of.  A  person  who 
had  actually  volunteered  before  a  bounty  was 
offered  by  the  board  of  supervisors  is  not  entitled 
thereto.  That  he  supposed  the  county  was  giv- 
ing a  bounty  at  the  time  of  his  enlistment,  would 
not  change  the  rule.  Wells  v,  Scott  County,  S6 
Iowa,  141. 

2.  Bights  of  persons  enlisting.  That  a 
proclamation  by  the  Gk)vemor  announcing  that 
the  quota  was  full  was  issued  and  published  three 
days  before  plaintiff  enlisted  under  an  offer  of 
bounty  by  the  county,  would  not  in,  the  absence 
of  notice  thereof  to  the  plaintiff,  bar  a  recovery. 
Moore  v.  Scott  County,  MaywecUher  v,  Scott 
County,  86  Iowa,  143. 

8«.  The  proclamation  and  its  publication  in  a 
daily  paper  in  the  counly  would  not,  as  matter 
of  law,  constitute  notice  of  its  contents.    Id, 

BBEACH  or  FBOMISE  OP  MAB- 

BIAGE. 

See  Mabriaoe. 


BBEACH  or  THE  PEACE. 
See  Gehonal  Law. 


See  Grdonal  Law. 


BBIDQES. 


1.  Erection  of  by  county  judge.  Un- 
der the  provisions  of  the  statute  to  the  effect  that 
**  the  county  judge  may  cause  the  erection  of  a 
bridge  over  any  stream  in  the  county  when  such 
stream  is  not  navigable,  provided  the  expense 
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BRIDGES. 


Liability  of  County:  Negligence — ^Approaches  to. 


thereof  does  not  exceed  |500|  without  sub- 
mitting a  proposition  therefor  to  a  vote  of  the 
people,  he  may  properly  contract  for  the  con- 
struction of  a  bridge  (not  exceeding  the  limit 
mentioned  as  to  amount),  over  a  ravine  on  a 
public  road,  though  no  constant  stream  of  water 
flows  through  the  same."  Long  v»  Boone  County, 
96  Iowa,  60. 

2.  K  water  exists  with  sufficient  frequency  to 
render  a  bridge  essential  to  its  safe  and  con- 
venient passage,  it  is  sufficient  to  authorize  such 
action  without  submitting  the  same  to  a  vote.  Id. 

3.  Nor  is  such  power  dependent  on  the  raising 
of  a  special  tax  to  meet  the  expense.  If  no 
special  tax  be  raised  the  expense  must  be  paid 
from  tha  ordinaiy  county  revenue.    Id. 

4«  But  as  to  the  digging  of  drains  in  the 
grading  and  improvement  of  a  street,  the  county 
judge  has  no  such  power.    Id, 

5.  Liability  of  county :  negligence.   A 

county  is  liable  for  injuries  occasioned  by  a  de- 
fective bridge  which  it  has  neglected  to  repair. 
Following  Wilson  db  Gustin  v.  J^erson  County, 
13  Iowa,  181;  Davis  v.  Allamakee  County,  40 
Id.,  217;  Krause  v.  Davis  County,  44  Id.,  141; 
AJbie  V.  Floyd  County,  46  Id.,  177;  and  see, 
to  same  effect,  Brown  v.  Jefferson  County  16 
Id.,  839;  Kendall  v.  Lucas  County,  26  Id.,  36**^; 
Collins  V.  The  City  ofCouncil  Bluffs,  32  Id., 
328;  McCulUm  v.  Black  Hawk  County,  21  Id., 
409;  Soper  v.  Henry  County,  26  Id.,  264. 

6.  The  liabiliiy  of  a  county  for  iiguries  caused 
by  a  failure  to  construct  bridges,  or  keep  them 
in  repair,  extends  only  to  bridges  of  the  larger 
class,  requiring  an  extraordinary  expenditure 
of  money.  These  are  properly  designated 
"county  bridges."  Following  Soper  v.  Henry 
County,  26  Iowa,  264.  Taylor  v.  Davis  County, 
40  Iowa,  295. 

7*  When  the  board  of  supervisors  granted  a 
change  in  a  county  road  upon  condition  that  the 
petitioners  should  *'  put  it  in  good  traveling  con- 
dition,*' and,  after  the  new  road  was  built 
established  the  change,  held,  that  this  would 
not  render  the  county  bable  for  iiviuries  caused 
by  a  defect  in  a  small  bridge  constructed  as  a 
part  of  the  road.    Id, 

8.  Bridges  requiring  in  their  construction  an 
extraordinary  expenditure  should  be  built  and 
maintained  by  llie  county,  and  the  county  is 
liable  for  ipjuries  occasioned  by  their  negligent 
construction,  or  the  fiailure  to  keep  them  in  re- 


pair. ( Wilson  4t  Oustin  v.  Jffferson  County,  13 
Iowa,  181;  Brown  v,  J  person  County,  16  Id., 
339;  Bell  v,  FooUh,  21  Id.,  119;  MeCuUom  v. 
Black  Hawk  County,  Id.,  409;  Soper  v.  Henry 
County,  26  Id.,  264;  Kendall  v.  Lucas  County, 
Id.,  395;  Long  v,  Boone  County,  32  Id.,  181; 
Same  v  Same,  36  Id.,  60;  Taylor  v.  Davis 
County,  295,  ante;  and  Davis  v.  Allamakee 
County,  217,  ante.)  Moreland  v.  Mitchell  Co., 
40  Iowa,  394. 

9.  That  a  part  of  the  cost,  of  constructing  a 
county  bridge  was  defrayed  by  voluntary  contri- 
butions and  expended  under  the  direction  of 
others  than  agents  of  the  county,  does  not  re- 
lieve it  from  its  duty  to  keep  the  bridge  in 
repair.    Id, 

10.  It  was  held  to  be  a  question  of  fact  for 
the  jury  to  determine,  whether  the  superstruc^ 
ture  forming  the  approach  to  a  bridge  constitu- 
ted a  part  of  the  bridge.    Id. 

11.  It  is  the  duty  of  counties  to  construct 
and  maintain  in  proper  condition  for  public  use, 
all  *' county  bridges"  within  their  limits,  and 
they  are  liable  for  all  injuries  resulting  from 
their  negligent  construction  or  the  failure  to 
keep  them  in  repair.  Chandler  v.  Fremont,  42 
Iowa,  58. 

12.  Cou^iy  bridges  are  those  which  require 
for  their  construction  an  extraordinary  expendi- 
ture of  money,  beyond  the  means  at  the  disposal 
of  the  road  districts,  and  those  which  have  been 
constructed  by  the  county.    Id, 

13.  In  an  action  for  injuries  resulting  from 
the  defective  construction  of  a  bridge,  it  appeared 
that  the  cost  of  iiie  bridge  was  seventy-five  dol- 
lars, that  the  repair  of  the  defect  would  have 
cost  five  dollars,  and  that  the  road  district  was 
possessed  of  ample  means  to  construct  and  repair 
the  bridge :  Held,  that  the  county  was  not  liable. 
Id, 

14.  Counties  are  liable  for  injuries  resulting 
from  the  negligent  construction  of  bridges  or  the 
failure  to  keep  them  in  repair,  even  in  the  ab- 
sence of  a  statute.  Huston  v,  Iowa  County,  43 
Iowa,  456. 

15.  Nor  can  a  county  escape  such  liability  by 
showing,  in  a  given  case,  that  the  accident  oc- 
curred through  the  unsoundness  of  a  plank 
which  the  road  supervisor  might  have  replaced. 
Id, 

16.  Approaches  to.  The  approaches  to  a 
bridge  constitute  a  part  of  the  bridge  itself,  and 
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in  the  case  of  a  county  bridge  the  county  is  liable 
for  their  construction  and  maintenance  in  the 
same  manner  and  to  the  same  degree  that  it  is 
liable  for  the  bridge.  Albee  v,  Floyd  County, 
46  Iowa,  77. 

17.  Where  part  of  cost  is  contributed 
by  another  county.  That  a  part  of  the  cost 
of  construction  of  a  county  bridge  was  contribu- 
ted by  another  corporation  and  by  citzens,  does 
not  release  the  county  from  liability  for  negli- 
gence in  its  construction  or  in  keeping  it  in  re- 
pair.   Id. 

18.  Condition  of  entire  bridge  should 
be  considered.  Where  n  bridge  consisted 
of  several  spans,  one  of  which  fell  wnile  plaintiff 
was  crossing  it,  it  was  held,  in  an  action  for 
damages  against  the  county,  that  the  attention 
of  the  juiy  should  not  be  limited  to  the  particu- 
lar part  which  fell,  but  that  the  condition  of  the 
entire  bridge  should  be  considered.  Hughes  v. 
The  County  of  Muscatine,  44  Iowa,  672. 

19.  Contributory  negligence.     It  was 

not  required  that  plaintiff  should  have  been  en- 
tirely free  from  negligence  to  entitle  her  to 
recover;  she  was  bound  to  exercise  only  such 
care  as  persons  of  ordinary  prudence  and  inteUi- 
genoe  would  exercise  under  such  drcumstanoes. 
Id. 


BUBDEH  OF  FBOOF. 

See  EviDBKCB,  sub-title  Bubdeh  of  Proof. 


BUBQIiABY, 

See  Cbiminal  Law. 

BUSHEL. 


CAPAcrrr  of  Pbbsgbibed;  Code  of  1878, 
•ectiana  2046,  2047. 


CABBIEBS* 
See  CoHHON  Cabbiers;  Railroads. 


CATTLE  BUHNING  AT  LABGE. 
See  Andcals;  TftsspAss. 


CAUSE  OF  ACTION. 

See  Action;  Sales  of  Personal  Property. 


CEBTIFICATE  OF  ACKNOWLEDG- 
MENT. 

See  Acknowledgment. 


CEBTIFICATE  OF  ENTBY« 

See  Public  Lands. 


CEBTIFICATE  OF  FBOTEST. 

See  Bills  and  Notes. 


CEBTIOBABI. 


I.  When  the  Proceeding  will  Lie. 
II.  The  Application,  Trial  and  Judgment. 


I.  When  the  Proceeding  will  Lie. 

1.  The  action  of  township  trustees  in 
calling  an  election  upon  the  presentation  of 
a  petition  signed  by  one-third  of  the  resident 
tax  payers  of  the  township,  as  provided  by  law, 
for  the  purpose  of  having  decided  thereat  a 
proposition  to  vote  a  tax  in  aid  of  the  consiaruc- 
tion  of  a  railroad,  so  far  partakes  of  a  judicial 
character  as  that  its  legality  may  be  determined 
in  a  proceeding  of  certiorari,  (McCord  v.  High, 
24  Iowa,  345;  Edgar  v.  Greer,  14  Id.,  211; 
Parka  v.  The  Mayor  of  Boston,  8  Pick.,  218; 
Wood  V.  Peak;  8  Johns.,  69;  The  People  v. 
Mayor  of  Brooklyn,  9  Barb.,  555;  Betts  v.  City 
of  Williamsburgh,  15  Id.,  255;  Le  Boy  et  al.  v. 
Mayor  of  New  York,  20  Johns.,  429;  The  Peo- 
ple V,  The  City  of  Bochester,  21  Barb.,  656; 
Starr  v.  Trustees  of  Bochester,  6  Wend.,  655.) 
Jordan  v.  Hayne  etal.,^  Iowa,  9. 

II.  The  Application,  Trial  and  Judgment. 

2,  Evidence  aliunde.  Questions  involved 
in  a  certiorari  proceeding  are  to  be  detennined 
on  the  record  or  return  made  to  the  writ,  and 
evidence  aliunde  is  not  admissible  in  support  of 
an  issue  formed  thereon.  {Smith  v.  Board  of 
Supervisors,  30  Iowa,  531;  Everett  v.  The  Cedat 
Bapids  dt  M.  B.  Co.,  23  Id.,  147.)    Id. 
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CERTIORARI— CHAMPERTY-CHATTEL  MORTGAGE. 


Gonclnsiveness  of  Tnutees'  Deciaioii— On  what  Predicated. 


8.  ConolusiTeness  of  trustees'  decision. 

The  abjudication  of  the  tnistees  as  to  whether 
the  petition  for  an  election  of  the  character 
above  mentioned  is  signed  by  one-third  of  the 
resident  tax  payers,  is  not  conclusiye,  and  if  it 
stould  appear  from  the  return  to  the  writ  that 
such  fact  was  not  shown  to  the  trustees,  or  per- 
haps that  it  was  shown  by  insufficient  evidence, 
their  action  thereon  would  be  set  aside.    Id. 

4.  But  in  the  determination  of  this  jurisdic- 
tional question  they  are  not  limited  to  sworn 
testimony  or  other  formal  evidence.  They  may 
decide  it  upon  their  own  personal  knowledge  of 
the  &cts.    Id, 

6.  Sufficiency  of  notice.  Where  the  re- 
turn to  the  writ  shows  that  the  notices  of  the 
election  required  by  law  were  given,  the  fact 
that  they  were  posted  by  the  derk  of  the  board 
instead  of  by  the  trustees  themselves  will  not 
vitiate  the  election.    Id, 

6.  Nor  will  the  fact  that  the  notice  was  not 
published  for  the  time  required  by  the  order  of 
the  trustees  in  all  the  newspapers  designated 
therein,  when  it  appears  that  it  was  published 
in  one  of  them,  which  was  ail  that  was  required 
by  law.    Id, 

7.  Conditions  in  submission.  That  the 
tax,  by  the  terms  of  the  submission  of  the  ques- 
tion to  the  vote  of  the  tax  payers,  was  not  to  be 
to  the  railroad  company  until  the  completion  of 
a  part  of  the  road  will  not  invalidate  the  pro- 
ceeding.   Id, 

8.  Fraudulent  voting.  Where  charges 
of  illegal  and  fraudulent  voting  contained  in  the 
petition  for  the  writ,  are  contradicted  by  the  re- 
turn thereto,  and  there  is  no  sufficient  evidence 
in  the  record  to  sustain  the  charges,  th^  will  be 
disregarded.    Id, 

9.  8emble»  that  charges  of  fraud  in  the 
manner  of  conducting  the  election  cannot  be 
established  in  a  certiorari  proceeding,  it  not  be- 
ing a  remedy  intended  or  calculated  to  discover 
and  defeat  frauds  in  eUctions.    Id. 


CESTUI  QUE  TRUST. 
See  Tbusts  aitd  Tbustsbs;  Deeds  of  Tbust. 


CHALLENGE  OF  JUBOBS. 

See  Jury  and  Yebdiot. 


CHAMPEBTY. 

1.  On  what  predicated.  Champerly  can- 
not be  predicated  on  the  alignment  of  an  ac- 
count or  note,  though  the  assignee  agrees  to  pay 
to  the  assignor,  as  the  consideration  for  the 
assignment,  the  net  proceeds  realized  from  the 
action.    Knadler  v.  Sharp,  36  Iowa,  2d2. 

2.  Third  party  not  entitled  to  plea. 
While  as  between  the  parties,  a  champertous 
contract  is  void,  and  neither  can  enforce  it 
against  the  other,  yet  a  defendant  cannot  as  a 
defense  avail  himself  of  the  fact  that  a  cham- 
pertous contract  has  been  entered  into  between 
the  plaintiff  and  his  attorn^.  AlUaon  v.  The 
C.  dt  N,  W.  R,  R,  Co,,  42  Iowa,  274. 


CHANCEBY. 

See  Equity. 

CHAHQE  OF  VENUE. 
See  Yekus. 


CHABACTEB. 

See  Evidence;  CbimikalLaw 


CHABGE  OF  COUBT. 

See  Instbugtiok. 


CHABTEB. 


See  GoBPOBATiONs;  Muhicipal  Cobpoba* 
ticks;  Bailboads. 


CHATTELEL 
See  Pebson  AL  Pbopebtt. 


CHATTEL  MOBTGAGE. 

See  MOBTOAOE  of  PeBBONAL  PBOFllBTr* 


CHILD-^LERK  OF  DISTRICT  AND  CIRCUIT  COURT. 
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Liability  upon  Certificate — Compensation. 


CHUiD. 

See  Pabent  and  Child;  Infant;  Babtabdt. 


CIBCniT  COUBT. 

See  CouBT;  Clbbk  of  District  and  Cib- 

CX7IT  CoUBT. 


CmZENSHIF. 


1.  BemoTalfiromoountry.  Removal  from 
the  coanty  and  residence  mider  another  govern- 
ment  for  a  period  of  years  does  not  deprive  one 
of  his  citizenship  in  this  ooontry.  [CalaU  v. 
Marshfield,  30  Maine,  411;  Peck  v.  Young  y  26 
Wend.,  612;  Ingles  v.  Trustees  Sailors^  Snug 
Harbor,  3  Peters,  99.)  The  State  v.  Adams,  45 
Iowa,  99. 

2.  Citisenship  of  child.  The  citizenship 
of  the  child  is  determined  by  that  of  the  father, 
and  though  the  latter  reside  in  another  country 
the  child  will  be  a  citizen  of  this  if  the  father 
has  not  forfeited  or  surrendered  his  allegiance 
thereto.    Id. 

8.  Military  servioe.  Involuntary  military 
service  in  a  foreign  army  by  a  citizen  of  this 
coimtzy,  and  the  acceptance  of  a  bounty  there- 
for, does  not  have  the  effect  to  deprive  him  of 
his  citizenship  here.    Id. 

See,  also,  DoiaciiiB;  Alien. 


CI.AIM8  AGAINST  THE   ESTATES 
OF  DECEDENTS. 

See  Adminibtbatob  and  Exboutob. 


CLEBK  OF  DISTRICT  AND  CIBCUIT 

COURT. 

1.  Liability  upon  certifloate.  Where  a 
judgment  was  obtained  in  one  county  and  a 
stay-bond  thereon  executed  in  another,  and  the 
dei^  of  the  court  in  the  latter  certified  that  the 
party  "whose  name  appears  to  the  within  bond 
as  surety ''  was  worth  a  certain  specified  amount, 
whereupon  the  bond  was  accepted  by  the  derk 
of  the  court  where  the  judgment  was  rendered, 
held,  that  the  derk  did  not  certify  to  the  genuine- 
ness of  the  signature  of  the  surety,  and  that  he 
was  not  liable  to  the  judgment  plaintiff  for  the 


amount  of  the  judgment,  upon  proof  that  the 
signature  was  forged.  BringoJf  v.  Burt,  44 
Iowa  184. 

2.  CompenBation.  The  total  compensa- 
tion of  the  derk  of  the  District  and  Circuit 
Courts,  ezdusive  of  the  amount  allowed  by  the 
board  of  supervisors  for  probate  business,  is 
limited  to  two  thousand  dollars  per  aimum. 
Boone  County  v.  Wilson  et  al.,  88  Iowa,  372. 

8.  The  derk  is  bound  to  collect  all  the  fees  as 
fixed  by  statute  and  report  the  same  to  the  board 
of  supervisors,  paying  over  whatever  sum  in 
excess  of  two  thousand  dollars  a  year  may  come 
into  his  hands.    Id. 

4.  The  fees  of  officers  for  enumerated  services, 
being  fixed  by  law,  and  it  being  declared  that  no 
compensation  shall  be  allowed  them  other  than 
those  expressly  provided  for  by  statute,  they  can- 
not charge  fees  for  services  for  which  no  specific 
fee  is  allowed.    Sprout  v.  Kelly,  37  Iowa,  44. 

6.  It  was  accordingly  held  that  the  derk  of 
the  District  Court  cannot  charge  and  tax  as  a 
part  of  the  costs,  a  separate  fee  for  assessing  the 
amount  due  on  a  promissory  note  for  which  judg- 
ment is  given.  Id.  The  case  of  Ripley  v.  Gif- 
ford,  11  Id.,  367,  distinguished  from  the  present 
one. 

6. :  probate  businoss.  Prior  to  Sep- 
tember 1,  1873,  the  board  of  supervisors  was 
authorized  to  allow  the  derk  a  reasonable  com- 
pensation for  services  in  probate  matters,  in  addi- 
tion to  the  fees  then  allowed  him  by  law,  but 
such  compensation  could  not  exceed  the  amount 
collected  by  him  for  probate  business.  Wash- 
ington County  V.  Jones,  45  Iowa,  260. 

7.  The  compensation  of  the  clerk  was  limited 
to  $2,000  a  year,  but  this  was  to  be  paid  out  of 
the  fees  of  his  office,  and  if  they  were  less  than 
that  amount  exdusive  of  the  fees  collected  ibr 
probate  business,  his  compensation  was  corres- 
pondingly lees.    Id. 

8.  ynder  the  Code,  his  entire  compensation 
for  all  official  services  is  limited  to  $2,000  per 
annum.    Id. 

9.  He  is  entitled  in  addition,  however,  to  such 
an  allowance  for  the  hire  of  a  deputy  as  may  be 
reasonable,  in  view  of  the  amount  of  labor  de- 
manded by  the  duties  of  his  office.  (Bradley  v. 
Jefferson  County,  4  G.  Gr.,  300.)    Id. 

I0«  An  iig  unction  will  not  be  allowed,  res- 
training the  derk  of  the  court  from  paying  over 
to  his  predecessor  fees  accruing  during  the  lat- 
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ter*s  term  of  office,  even  though  his  compensa- 
tion for  some  particalar  year  may  have  exceeded 
two  thousand  dollars » unless  it  be  made  to  appear 
that  the  fees  became  due  during  that  year,  or 
his  compensation,  if  the  fees  were  distributed 
over  his  entire  term,  would  exceed  the  statutory 
limit.    Peei  et  ah  v.  White,  43  Iowa,  400. 


GLEBE  OF  PEHITEHTIABY. 

1.  Compensation  of.  The  act  fixing  the 
compensation  of  the  clerk  of  the  additional  pen- 
itentiary at  Anamosa  provided  that  he  should 
**  receive  pay  in  the  same  sum  and  manner  '*  as 
the  clerk  of  the  penitentiary  at  Ft.  Madison;  by 
a  subsequent  act  passed  at  the  same  session  the 
compensation  of  the  latter  was  increased:  Held, 
that  the  former  did  not  thereby  become  entitled 
to  a  like  increase.  Kinaey  v  Sherman,  46  Iowa, 
463. 


CLIENT. 

See  Attobnbt  and  Client. 


CLOUD  ON  TITLE. 

See  Eqxjity. 


COLLECTOB. 

See  Taxes  and  Tax  Sale. 


COLOB  OF  OFFICE. 

See  Offices. 


COLOB  OF  TITLE. 

See  Adyrrse  Possession. 


COMMISSION. 

See  Evidence,  sub-titie  Depositions. 


COMMISSION  MEBCHANT. 

See  Bailicent. 


COMMON  CABBIEB. 

1.  Bailroads.  As  to  liability  and  principles 
governing  railroads  as  common  carrier,  see 
further,  Railroads,  sub-titie  Liability  as 
Common  Carriers. 

2.  Beceipt  and  delivery  of  flight. 

Qoods  which  are  ready,  at  a  place  where  the 
carrier  may  receive  them,  may  be  tendered  for 
transportation  to  an  agent  authorised  to  receive 
or  reject  them,  without  regard  to  the  place  where 
the  tender  is  made.  Cobb,  Blaadel  dt  Co,  v.  III. 
Cent.  R.  B.  Co.,  38  Iowa,  601. 

8. :  beyond  terminus.  While  a  rail- . 

road  company  could  not,  in  the  absence  of  express 
contract  or  custom,  be  required  to  deliver  or  re- 
ceive goods  beyond  its  terminus,  yet  such  duty 
could  be  created  by  contract  or  a  course  of  busi- 
ness, which  would  warrant  those  dealing  with  it 
in  presuming  that  their  goods  would  be  received 
or  delivered  beyond  such  terminus.    Id, 

4. :  time  of  performanoe.    In  the 

absence  of  an  agreement,  the  carrier  is  bound  to 
deliver  freight  within  a  reasonable  time,  which 
must  be  determined  by  the  circumstances  of  the 
case,  irrespective  of  the  shipper's  necessities  or 
his  contracts.    Id, 

6. :  special  damages.  When  prop- 
erty is  delivered  to  the  carrier,  or  actually  ship- 
ped, he  is  entitied  to  notice  of  circumstances 
requiring  expedition  in  its  transportation,  if 
special  damages  are  to  be  claimed  for  a  failure 
to  deliver  it  within  the  specified  time.    Id. 

6. •    The  refusal  to  give  an  instruction 

embodying  this  principle,  when  damages  are  laid 
for  a  failure  to  receive  goods  tendered  for  trans- 
portation, was  error  without  pr^'udice.    Id, 

7. :  measure  of  damages  for  breach 

of  contract  to  receive  and  deliver.   For 

the  breach  of  a  contract  to  receive,  transport  and 
deliver  grain,  the  measure  of  damages  to  be  re- 
covered against  the  carrier  is  the  difference 
between  the  price  of  grain  fixed  by  plaintifi's 
contract  of  sale,  and  its  value  at  the  place  where 
it  was  offered  for  transportation,  less  the  freight 
to  destination.    Id, 

8«  If  the  shipper's  mterest  is  simply  a  contract 
of  purchase,  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  of  purchase 
and  the  contract  price  of  sale,  less  the  cost  of 
freight  between  the  places  where  the  oontracti 
were  made.    Id. 
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9.  The  damages  are  not  lessened  by  plaintiflb' 
•etUement  with  their  vendors  for  sums  less  than 
the  purchase  price  of  the  property.  The  legal 
liability  of  plaintiffs  under  their  contract  of  pur- 
chase &Len  defendant's  liability,  which  cannot  be 
▼aried  by  the  manner  of  plaintifb*  discharge  of 
their  obligations.    Id. 

10. :  interest.  Interest  may  be  con- 
sidered as  an  element  of  damages,  recoverable 
from  a  common  canier  for  breach  of  a  contract 
to  receive  and  transport  freight.  Following 
SmUh  V,  C.  4t  N.  W,  R.  R,  Co.,  27  Iowa,  22; 
and  distinguished  from  Richmond  v.  The  D.  db 
S.  C.  R.  R.  Co.,  83  Iowa,  422.    Id. 

11.  Also  in  an  action  for  damages  for  the  loss 
of  goods  under  such  a  contract  tiie  plaintiff  is 
entitled  to  interest  on  their  value,  at  six  per  cent, 
from  the  time  when  they  ought  to  have  been  de- 
livered.  Robinson  Broe.  dt  G\fford  v.  The  Mer- 
ehmOB*  Despatch  Transportation  Co.,  45  Iowa, 
470. 

12.  Contract  of  afifreightment:  prin- 
cipal and  agent.  A  contract  of  afl&eight- 
ment  made  by  the  consignor  for  the  consignee  is 
bindmg  upon  the  latter,  and  in  the  absence  of 
fraud  or  mistake  he  will  be  condusively  presumed 
to  know  its  stipulations.    Id. 

.13. :  valid  in  another  state.    If 

such  a  contract  is  valid  under  the  laws  of  the 
State  where  it  is  made,  it  will  be  binding  upon 
the  consignee  who  may  be  the  resident  of  anotiier 
State.    Id. 

14. :  bill  of  lading.  Where  a  con- 
tract of  affi%ightment  is  evidenced  by  a  bill  of 
lading  which  is  partly  printed  and  partly  written 
the  contract  is  to  be  gathered  from  the  whole 
instrument,  and  a  stipulation  that  the  carrier 
will  transport  the  merchandise  "without  trans- 
fer, in  cars  owned  and  controUed  by  the  com- 
pany** constitutes  a  part  thereof,  a  breach  of 
which,  occasioning  a  loss  of  the  goods  by  fire, 
does  not  entitle  the  carrier  to  the  protection  of 
anotiier  stipulation  of  the  bill  of  lading,  that  the 
carrier  will  not  be  responsible  for  such  a  loss. 
SsEVKBS,  J.,  dissenting.    Id. 

16. :  place  of  performance.  A  bill  of 

lading,  stipulating  inter  alia  for  exemption  of  the 
carrier  from  liability  from  losses  by  fire,  was 
drawn  in  Hartford,  Conn.,  where  such  exemption 
was  lawful,  and  whence  the  merchandise  was  to 
be  shipped  to  Dee  Moines,  Iowa,  in  whicn  state 
carriers  were  not  permitted  to  limit  their  liabil- 


ity. The  goods  were  transported  to  Chicago, 
111.,  where  they  were  destroyed,  without  faxli 
of  the  carrier.  In  an  action  against  the  latter 
by  the  consignee,  it  was  held,  that  the  contract 
was  valid,  and  the  plaintiff  could  not  recover. 
TalboU  V.  The  Merchants'  DespaUh  Transpor- 
tation Co.,  41  Iowa,  247. 

16. :  local  laws.    Where  there  is  a 

conflict  of  applicatory  laws,  the  parties  are  pre- 
sumed to  have  made  their  agreement  with  ref- 
erence to  that  statute  which  is  most  favorable  to 
its  validity  and  performance.    Id. 

17.  Transportation  of  stock.  Where 
the  canse  of  the  damage,  for  which  recovery  is 
sought,  is  not  connected  with  the  conduct,  char- 
acter or  propensities  of  the  animals  imdertaken 
to  be  carried,  the  ordinary  responsibility  of  the 
carrier  should  attach.  McCoy  v.  The  K,  dt  D. 
M.  R.  Co.,  44  Iowa,  424. 

18.  But  common  carriers  are  not  liable,  in 
transporting  cattle,  for  iiguries  which  may 
occur  to  them  by  reason  of  their  own  vicioss- 
ness,  or  unruliness,  or  fault  while  being  trans- 
ported, or  for  any  injury  or  damage  to  them 
which  mig^t  have  been  prevented  by  the  exer- 
cise of  reasonable  care  by  the  owner  (he  being 
in  charge  of  the  cattle  on  the  train,  overseeing 
their  transportation),  nor  would  the  defendant 
be  liable  for  any  cattle  that  may  have  died  by 
reason  of  disease  while  being  transported,  or  by 
reason  of  failing  strength  on  account  of  being 
poor  in  flesh.  (Smith  r.  N.  H.  dt  N.  R.  Co.,  12 
Allen,  531;  Wilson  v.  Hamilton,  4  0.  State, 
722;  Kan.  Pacific  R'y.  Co.  v.  Reynolds,  8  Kan., 
623;  Clarke  v.  The  Rochester  <^  Syracuse  R.  R. 
Co.,  14  N.  Y.,  570.)    Id. 

19.  Limitation  of  liability:  special 
contract.  Where  a  contract  for  transporta- 
tion limited  the  carrier's  liability  at  common 
law,  in  consideration  for  which  the  shipper 
received  special  rates  and  a  pass  over  the  road, 
it  was  held  that  the  contract  was  within  the 
provisions  of  section  1306  of  the  Code,  rendering 
such  agreements  void.  Brush  v.  The  8.  A.  dt 
D.  R.  Co.,  43  Iowa.  554. 

20«  A  contract  between  a  shipper  and  a  com- 
mon carrier  limiting  the  latter's  liability,  made 
and  to  be  performed  within  the  state,  is  in  con- 
flict with  said  section.  McCoy  v.  The  K.  dt  D, 
M.  R.  Co.,  44  Iowa,  424. 

21,  Bnrden  of  proof.  The  burden  of 
proof  is  upon  a  common  carrier  who  has  re- 
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ceived  property  for  transportation,  to  establish 
the  facts  which  excuse  or  relieve  him  from  lia- 
bility.   Id. 

22.  Befosal  to  let  consignee  examine 
goods.  Where  the  consignor  of  goods  shipped 
by  an  express  company  instructs  the  company  not 
to  permit  the  consignee  to  examine  the  goods 
before  deliveiy  and  payment  of  charges,  the 
agent  of  the  company  is  authorized  to  refuse 
such  examination,  and  incurs  no  personal  lia- 
bility by  returning  the  goods  to  the  consignor. 
Wiltae  V,  Barnes,  46  Iowa,  210. 

28.  If  the  express  company  has  a  rule  forbid- 
ding inspection  of  goods  by  the  consignee  be- 
fore delivery,  it  must  Kppeax  that  the  rule  was 
brought  to  the  knowledge  of  the  shipper  to  be 
binding  upon  the  consignee.    Id. 

24.  What  will  excuse  refasal  to  deliver 
to  person  consigned.  A  common  carrier  may 
excuse  a  failure  to  deliver  goods  to  the  consignee, 
pursuant  to  a  bill  of  lading,  by  showing  that  he 
has  in  fact  delivered  them  to  the  real  owner. 
Brunswick  dt  Co.  v.  The  United  States  Express 
Co.,  46  Iowa,  677. 

26.  But  one  who  felsely  represents  himself  to 
be  the  agent  of  another,  for  whom  he  proposes 
to  buy,  and  thus  obtains  the  vendor's  assent  to 
a  sale,  is  not  entitled  to  receive  goods  billed  to 
his  alleged  principal.    Id. 

26.  Even  though  the  consignor  may  have  re- 
cogniaed  the  agent  in  making  the  sale,  yet  there 
being,  in  fsust,  no  sale,  the  earner  would  not  be 
excused  for  delivering  the  goods  to  the  pretended 
agent.    Id. 

27.  When  goods  have  been  damaged 
during  transit :  effect  of  recitals  in  bill 
of  lading.  A  recital  in  a  bill  of  lading  that 
goods  received  by  a  carrier  are  in  good  order 
when  redved  is  not  conclusive  evidence  of  the 
fact.  (Carson  v.  Harris,  4  G.  Greene,  616.) 
Mitchell  V.  The  United  States  Express  Co.,  46 
Iowa,  214. 

28. :  onus  probandi.    Where  goods 

have  been  damaged  in  the  hands  of  a  carrier,  he 
has  the  burden  to  show  that  the  damage  was 
occasioned  by  a  cause  which  exempts  him  from 
liability,  and  when  he  has  done  this  the  owner 
then  must  show,  to  render  the  carrier  liable,  that 
the  damage  might  have  been  avoided  by  the  ex- 
ercise of  reasonable  skill  and  attention.    Id. 

29.  Where  goods  are  directed  to 
wrong  point.    Where  goods  are,  by  mistake, 


directed  to  a  point  which  has  no  existence  in 
fact,  the  carrier  is  not  bound  to  undertake  their 
transportation,  but  if  it  does  so  it  becomes  liable 
as  a  conunon  earner  until  the  deliveiy  of  the 
goods.  If  it  becomes  necessary  it  should  store 
them  in  a  reasonably  safe  place.  O'Eourke  v. 
The  C,  B.  dt  Q.  R.  Co.,  44  Iowa,  526. 

80.  Contributory  negligence :  when  it 
does  not  excuse  negligence  of  carrier. 

When  the  negligence  of  the  party  asking  dam- 
ages is  known  to  the  defendant,  the  latter  is 
liable  for  the  consequences  of  the  act  causing  the 
iiVJury  or  loss,  notwithstanding  the  contributory 
neghgence  of  the  plaintiff.    Id. 

81.  Delivery    of  baggage:    custom. 

Whether  or  not  the  custom  had  been  estab- 
lished that  the  delivery  of  baggage  at  the  sta- 
tion without  notice  to  the  carrier  is  regarded  by 
the  latter  as  a  delivery  to  its  servants,  binding 
upon  itself,  is  a  question  of  fact  to  be  submitted 
to  the  jury.  Green  v.  The  Mil.  dt  St.  Paul  R. 
Co.,  41  Iowa,  410. 

82.  Liability  for  baggage.  To  render  a 
carrier  liable  for  baggage  the  owner  need  not 
have  placed  himself  in  such  situation  that  he 
cannot  withdraw  the  ba^fgage.  The  question 
of  liabiUty  is  determined  by  the  intenHon  of  the 
owner  as  to  taking  passage  at  the  time  he  places 
his  baggage  in  the  hands  of  the  carrier's  serv- 
ants.   Id, 

88. :  acceptance  by  carrier.    G. 

advised  defendant's  agent  that  she  intended  to 
take  the  train  the  following  morning.  She  sent 
her  baggage,  properly  marked,  to  the  station  the 
evening  before  her  departure,  as  was  the  custom 
with  passengers  intending  to  take  the  morning 
train,  and  it  was  locked  up  in  defendant's  bag- 
gage room:  Held,  that  the  facts  constituted  an 
acceptance  of  the  baggage  by  the  carrier.  Id. 

84.  Lien  for  salvage  charges:  con- 
struction of  bill  of  lading.  Where  a  bill 
of  lading  stipulated  for  the  delivery  of  the  cargo 
upon  the  payment  of  ^^ freight  and  charges,^* 
and,  the  vessel  having  sunk,  the  carrier  paid 
for  the  recovery  of  the  cargo;  held,  that  the 
salvage  paid  was  a  charge  for  which  the  carrier 
held  a  lien  upon  the  recovered  property.  Chicago 
dt  S.  W.  R.  R.  Co.  V.  N.  W.  Union  Packet  Co.y 
38  Iowa,  377. 
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See  Municipal  Cobposatiokb. 
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Generally. 


COMMON  SCHOOLS. 

See  Schools  ai7d  School  Districts. 


COMPENSATION. 

See  Glek  or  District  AND-CnicmT  Ck>URT; 
Shbbiff;  Attornby  and  Clisnt;  Offigbr; 


COMPOUND  INTEBEST. 

See  Interest;  Usury. 


COMPUTATION  OP  TIME. 
See  Sbrticb  and  Return;  Original  Notice. 


CONDEMNATION  OF  LANDS. 

See  Ad  Quod  Dahnuh  Proceedings;  Rail- 
boad,  sab-title  Right  or  Way. 


CONDITIONS. 

See  Contract. 

CONDITIONAL  SALE. 

See  Sales  of  Personal  Property. 


CONDONATION. 

See  Divorce. 


CONFESSION  OF  JUDGMENT. 
See  Judgment,  sub-title  JudomenI^  by  Con" 

FB88I0N. 


CONSIDERATION. 
See  Contract;  Bilui  and  Notes;  Convey- 

ABCB. 


CONSIGNOR  AND  CONSIGNEE. 

See  Bailment;  Common  Carbibr. 

7 


CONSOLIDATION  OF  ACTION. 

See  Pleadings;  Practice. 


CONSPIRACY. 

See  Criminal  Law. 

CONSTABLE. 


I.  Is  a  township  officer.  While,  for  some 
purposes,  a  constable  is  considered  a  county  offi- 
cer, he  is,  nevertheless,  to  be  generally  classed 
as  a  township  officer.  The  State  v.  Bevans,  37 
Iowa,  178. 

See  Office  and  Officer. 


CONSTITUTIONAL  LAW. 

I.  Geiterallt. 
II.  Legislatiye  Authoritt. 


I.  GrKNERALLT. 

1.  Wrong  by  the  state.  The  maxim, 
''The  king  can  do  no  wrong/'  does  not  imply 
that  the  State  cannot  do  an  act  for  which  the 
citizen  is  not  entitled  to  redress.  Its  real  mean- 
ing is,  that  the  redress  must  be  voluntary  and 
cannot  be  coerced.  For  the  State  to  know  of 
an  iivjury  and  to  redress  it  are  inseparable.  Metz 
V,  Saule,  Kretsinger  <it  Co,t  40  Iowa,  236. 

2.  The  Talidity  or  taJung  effect  of  a 
law  cannot  be  made  to  depend  upon  a 
vote  of  the  people,  and  a  section  of  the  act 
providing  for  this  is  held  unconstitutional.  But  if 
the  act  is  complete  without  such  invalid  section 
it  will  be  declared  in  force  without  regard 
thereto.    Weir  v.  Cram,  37  Iowa,  649. 

8.  It  is  accordingly  Jieldj  that  chapter  144, 
acts  of  1868,  restraining  stock  from  running  at 
large,  is  in  force,  regardless  of  the  section  pro- 
viding that  the  adoption  of  the  act  shall  be  de- 
pendent on  a  vote  of  the  people  of  the  different 
counties,  and  which  is  held  to  be  unconstitu- 
tional.   Id. 

4.  Punishment  of  crime  by  munici- 
pal corporation.  Article  5  of  the  amend- 
ments to  the  Constitution  of  the  United  States, 
which  provides  that  no  person  shall  be  held  to 
answer  for  an  in£unouB  crime  except  upon  pre- 
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sentment  of  a  grand  jaiy,  applies  only  to  the 
exercise  of  federal  power,  and  does  not  prohibit 
mmiidpal  corporations  from  punishing  ofienses, 
as  th^  may  be  authorized  to  do  by  the  laws  of 
the  State.    The  State  v.  Wells,  46  Iowa,  662. 

6.  Power  of  state  to  regiilate  com- 
merce. Any  regulation  of  the  transportation 
of  goods  from  one  state  to  another,  upon  rail- 
roads, operates  as  a  regulation  of  commerce,  and 
a  statute  prescribing  such  a  regulation  is  uncon- 
stitutional and  void.  The  City  of  Council  Blvffa 
V,  The  Kansas  City,  St,  Joseph  dt  Council 
Bluffs  Railroad  Company,  45  Iowa,  338.  It  has 
been  so  held  by  the  Supreme  Court  of  the  United 
States  in  the  following  cases:  Reading  Railroad 
Co,  V,  Pennsylvania  (State  Freight  Tax  Cases), 
15  Wallace,  232;  Passenger  Cases,  7  How.,  283; 
The  State  of  Pennsylvania  v.  Wheeling  dt  Bel- 
mont Bridge  Co.,  18  How.,  421;  Gibbons  v. 
Ogden,  9  Wheat.,  1;  Broum  v.  The  State  of 
Maryland,  12  Wheat.,  419;  Almy  v.  The  State 
of  California,  24  How.,  169. 

6.  Section  1310-1316,*  inclusive,  of  the  Code, 
requiring  raQway  companies  connecting  with  the 
Union  Pacific  Radway  to  transfer  their  freight, 

I  11*1  -       -r 

•BBQTioir  1810.  AU  nilway  oorponttoiw  that  haTo  been, 
or  mftT  hereafter  be  oigaolked,  under  the  law*  of  tbia 
State,  uat  operate  or  may  hereafter  oiwrate,  a  line  of  rafl- 
^my  in  thia  State  tmntnating  at  or  near  the  city  of  Oonnoil 
Blnffe  and  making  a  connection  with  any  railway,  which, 
either  by  ita  charter  or  othendae,  extenda  toapohitonthe 
bonnda^  or  within  the  limita  of  thia  State,  be,  and  the  v 
are  hereby  prohibited  from  muking  any  tranafer  of 
fteighta,  passenger*,  or  ezpreea  matters  to  or  with  any 
other  railway  oozporatlon  at  or  near  sa<di  termlnoa—elther 
by  delirerlng  or  reoeiTing  the  same— at  any  other  place 
than  in  thia  State,  at  or  near  the  said  point  at. which  the 
Bald  railway  extending  to  the  bonndary  of  thia  State  ter- 
termlnatea. 

Ssa  1311.  Every  raUway  corporation,  which,  by  ita 
6harter  or  otherwiae.  haa  ita  tenmnna  at  any  point  on  the 
bonndary  or  within  the  hmlta  of  thia  State,  or  which  haa 
anthorlty  to  bridge  or  ferry  the  lilssonri  river  for  the 
pvrpose  of  having  a  conttnuona  line  of  Ita  railway,  and 
for  conneoting  wiOi  other  railwaya  in  thia  State,  is  hereby 
prohibited  Arom  making  any  transfer  of  freighta,  paasen- 
gera,  or  ezpreea  mattera  to  or  with  any  other  railway  cor- 
poration, either  by  delivering  or  receiving  the  aame  at  any 
other  place  than  in  this  State,  at  or  near  its  legal  temdnna ; 
and  every  snch  corporation  extending  to  the  iMnmdaiy  or 
within  thia  State,  or  having  authority  to  bridge  or  ferry 
said  Misaonri  river,  ahall  enct  and  maintain  at  or  near  its 
legal  terminna  within  the  limita  of  this  State,  all  its  depots, 
atationa,  and  other  buildings  necessary  for  such  transfer. 

Sbo.  1812.  Every  rallwav  corporation  which  has  here- 
tofore made,  or  which  ahall  hereafter  make,  any  contract 
with  any  municipal  corporation  in  thia  State,  is  hereby 
prohibited  ftrom,  in  any  manner,  violating  any  of  the  pro- 
Tlslons  of  such  contract;  and  every  railway  corporation 
"vrtiich  has  heretofore  made,  or  which  shall  hereafter  make, 
any  contract  with  any  mumcipal  corporation  in  this  State, 
ISMireby  required  to  perform  each  and  all  of  the  provis- 
ions of  any  and  every  such  contract,  spedfloally  as  asreed 
MMgeIn  In  every  ease  in  which  any  such  municipal  oor- 
pocation  has  complied  with  its  obligations  relating  to  autih 
MDlraot  at  any  stage  of  the  progress  of  its  follillment,  so 
iw  as  It  has  agreed  to  do,  anoh  municipal  corporation  ahall 
not  be  required  to  fumiah  any  farther  tenderer  guarantee 
tf  Mnpunoe  on  Its  part  in  oidar  toaeoun  Us  rigiits  In 
the  courts;  but  In  caaa  anything  ramaina  to  be  done  by 


passGngers  and  express  matter  at  Council  Blu£b, 
is  in  conflict  with  the  Acts  of  Congress,  approved, 
respectively,  July  1, 1862,  and  June  15, 1866,  and 
cannot,  therefore,  be  enforced.    Id, 

7.  While  the  State  may  regulate  the  time  or 
manner  of  making  transfers  of  the  subjects  of 
commerce  transported'  by  railway  carriage,  be- 
tween points  within  its  own  limits,  it  cannot  im- 
pose any  burden  upon  transportation  between 
points  lying  in  different  states.    Id, 

8.  Celerity  in  the  transportation  of  passen- 
gers and  freight  is  now  imperatiyely  demanded 
by  the  business  of  the  country;  every  impedi- 
ment thereto  is  a  burden  upon  commerce.  State 
statutes  producing  such  results  are,  under  the 
authorities  cited,  clearly  in  conflict  with  the 
Constitution  of  the  United  States.  Subjects  of 
legislation  of  this  character,  which  are  in  their 
character  national,  affecting  the  whole  country, 
or  different  sections  of  the  country,  and  confided 
by  the  constitution  to  the  general  government, 
are  exclusively  within  the  legislative  control  of 
Congress.  {Reading  Railroad  Company  v,  Penn- 
sylvania, 15  Wallace,  232;  Cooley  v,  PoH  War- 
dens, 12  How.,  299;  Oilman  v,  Philadelphia,  8 

such  municipal  corporation  under  such  contract,  itfter  the 
comiUetion  of  the  aame  on  the  part  of  the  railway  corpor- 
ation contracting  therewith,  then  it  ahall,  after  the  enforced 
compliance  on  the  part  of  such  corporation  aa  hereinafter 
proioded,  be  required  to  folly  comply  on  ita  part. 

Saa  1818.  In  case  of  a  refnsal  of  any  railway  corpora- 
tion to  comply  with  the  provlsioas  of  section  thirteen  non- 
dred  and  ten  (>f  this  chapter,  or  ita  failure  to  perform  the 
dutiea  required  in  the  preceding  aoction,  or  their  doing  or 
having  done  any  act  at  variance  with  auch  performance  or 
duties,  then  the  municipal  corporation  aflTected  thereby,  or 
with  which  the  contract  in  that  particular  case  was  mad^ 
may,  in  an  action  provided  by  msndamus,  in  any  court  or 
record  In  the  county  in  which  su<di  municipal  corporation 
la  aitoate,  proceed  agataiat  such  corporation  so  failing  or 
refusing,  and  such  corporation  ehalU  on  proper  proof;  be 
required  by  auch  court  to  perform  all  the  dutiea  requued 
by  thia  and  the  three  preceding  sections,  and  said  law  per- 
tainins  to  mandamus  shall  applv  In  auch  a  case  with  the 
same  force  that  it  doea  in  all  other  cases,  exoqp*  aa  it  la 
herein  enlMged. 

Saa  1814.  In  case  any  municipal  corporation  afTeoted 
aa  before  stated,  or  with  which  any  snch  contraot  has 
been  made,  ahould  not  desire  to  seek  the  remedy  given  In 
the  lest  preceding  section,  it  msj  proceed  in  equity  by  the 
action  of  apediio  performance.  In  amr  court  In  the  oounij 
in  which  au<di  municipal  corporation  is  aitnate,  and  In  case 
such  court  should  find  that  a  contract  had  l>een  made,  tt 
ahall.  by  decree,  require  auch  company  so  violating  or 
offering  to  violate  ita  contract,  or  failing  or  refusing  to 
perform  the  provisions  thereof,  to  spediically  perform  tlia 


Saa  181S.  Anv  court  or  judge  in  thia  State  to  whom 
application  ahallbe  made,  ahall,  at  the  suit  of  any  munle- 
1^  corporation  aa  aforesaid,  restrain  by  injunction  the 

(receding 


violation  of  any  proviaiona  of  the  Ave  pi 
of  thia  chapter,  or  of  the  provisions  of  any  contract  aa 
af  oreaiid ;  and  in  such  pmneeding,  it  shall  not  be  neceassiy 
for  auch  municipal  corporation  to  give  bond* 

Sbo.  1818.  The  remedlea  provided  for  In  the  two  pre- 
ceding sections  shall  not  be  construed  to  be  exclusive,  snd 
any  order.  Judgment,  or  decree  made  by  any  court  in  pur- 
suance of  any  ptevMiiiia  of  the  ala  pcaoMlng  ■ectMiMi 
shall  be  enf  oroed  In  the  usual  manner. 
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Wallace,  713;  Crandall  v.  The  StaU  of  Nevada, 
6  Wallace,  35.)    Per  Miller,  Ch.  J.,  in  Ibid. 

9.  It  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  upon  certain  subjects  per- 
taining to  commerce,  the  states,  in  the  absence 
of  Congressional  enactments,  may  adopt  regula- 
tions; but  when  Congress  has  assumed  to  act 
npon  such  subjects,  the  state  enactments  conflict- 
inff  therewith  cannot  be  enforced.  (Crat%dall  v. 
The  StaU  of  Nevada,  6  Wall.,  35;  Giltnan  v. 
Philadelphia,  3  Wall.,  713;  Ck>oUy  v.  The  Board 
of  Wardens,  12  How.,  299.)    Id. 

10.  The  doctrine  recognised  that  the 
State,  by  virtue  of  its  police  power,  may  enact 
all  such  laws  as  may  be  necessary  or  proper  to 
protect  its  citizens  in  their  x>er8on8,  health  and 
property,  to  guard  them  against  frauds,  imposi- 
tions and  oppressions,  even  where  such  laws  may 
in  some  respects  affect  persons  or  corporations 
engaged  in  the  transportation  of  foreign  or  inter- 
state commerce,  such  as  quarantine  and  health 
laws,  all  laws  to  prevent  the  commission  of  felon- 
ies, misdemeanors,  or  other  breaches  of  the 
peace,  etc.  (The  Mayor,  etc.,  of  New  Torh  v. 
Miln,  11  Pet.,  102;  Gibibone  v.  Ogden,  9  Wheat., 
1;  License  Cases,  5  How.,  504;  Brown  v.  Mary^ 
land,  12  Wheat.,  419;  Passenger  Cases,  7  How., 
283;  Fuller  v.  The  C.  dt  N  W.  R'y  Co,,  31 
Iowa,  187.)    Id. 

11.  Title  of  statute:  subject  of  must 
be  embraced  in.  A  statute  designated  in  its 
title  as  an  amendment  to  a  city  charter,  but 
which  onbraces  objects  foreign  tq  the  charter, 
is  in  conflict  with  the  constitution  and  void. 
{Tuscaloosa  Bridge  Co.  v.  Olmstead,  41  Ala., 
41;  The  People  v.  Mellen,  32  111.,  181;  McWhir- 
ter  V.  Price,  11  Ind.,  199;  Byerson  v.  Hetly,  16 
Midi.,  269;  The  People  ex  rel.,  etc.,  v.  Hillis, 
35  N.  Y.,  449.)  Williamson  v.  The  City  of 
Keokuk,  44  Iowa,  88. 

12.  Chapter  95,  LawB  of  1872,  entitied,-  *<An 
Act  providing  the  place  of  bringing  smts  in  cer- 
tain cases,**  is  not  vulnerable  to  the  constitu- 
tional objection  that  the  subject  matter  of  a  part 
of  the  act  is  not  embraced  in  the  title.  The 
Farmers^  Insurance  Co.  v.  HighsmUh  etal.,^ 
Iowa,  330. 

18.  An  order  establishing  a  road» 
without  directing  compensation  to  the 
Umd  owner,  is  not  unconstitutional,  where 
mch  owner  makes  no  claim  for  damages  in  the 
■Mtfaod  pointed  oat  by  law.    Abbott  v.  The 


Board  of  Supervisors  of  Scott  County,  86  Iowa, 
354.  Citing  Connolley  v.  Griswold,  7  Id.,  416; 
MeCrory  v.  Griswold,  Id.,  248. 

14.  Municipal  indebtedness.  A  school 
district  township  is  a  political  or  municipal  cor- 
poration within  the  meaning  of  article  2,  section 
3  of  the  constitution,  inhibiting  such  corpora- 
tions from  incurring  indebtedness  to  an  amount 
exceeding  five  per  cent  on  the  taxable  property 
of  the  corporation.  Winspear  v.  The  District 
Township  of  Holman,  37  Iowa,  542. 

16.  That  a  part  of  the  indebtedness  con- 
tracted by  a  municipal  corporation  for  a  certain 
purpose  is  within  the  constitutional  limit  will 
not  legalize  that  portion  of  it  which  is  in  excess 
of  the  limit.  McPherson  et  al.  v.  Foster  Bros, 
et  al,  43  Iowa,  48. 

See,  further,  Mukioipal  Cobpobatioks. 

II.  Legislattvb  Authobitt. 

16.  Local  and  special  laws.   A  law 

which  refers  to  a  certain  relation  or  condition 
and  operates  upon  all  standing  in  that  relation, 
is  not  a  special  but  a  e^eral  law,  within  the 
meaning  of  the  constitution.  Uniformiiy  is  at- 
tained by  its  operation  upon  all  persons  in  the 
like  situation.  (Haskel  v.  The  City  of  Burling- 
ton,  30  Iowa,  232;  McAunich  v.  The  M.  dt  M. 
R.  Co.,  20  Id.,  338.)  The  Iowa  Railroad  Land 
Co.  v.  Soper  etdl.,d&  Iowa,  112. 

17. :  Judgment  taxes.   The  act  of 

the  Fourteenth  General  Assembly,  which  legal- 
izes certain  judgment  taxes  levied  by  counties 
and  other  municipal  corporations  and  authoxizes 
their  collection,  was  held  to  be  a  general  law, 
not  in  conflict  with  Sec.  30,  Art.  3,  of  the  consti- 
tution.   Id. 

18. .    The  act  in  question  being  general, 

it  is  not  material  that  it  relates  to  the  '*  assess- 
ment and  collection  of  taxes.**    Id. 

19.  Section  2  of  chapter  154,  acts  of  the 
Twelfth  General  Assembly,  authorizing  all 
towns  and  cities  incorporated  under  special 
chartera  to  regulate  and  prohibit  the  sale  of  in- 
toxicating liquors  not  prohibited  by  State  law,  is 
neither  a  local  nor  special  law,  and  hence  not 
unconstitutional  on  that  ground.  State  v.  King, 
37  Iowa,  462. 

20.  Conflict  with  state  laws.  Nor  is 
said  statute  invalid  on  the  ground  that  it  con- 
flicts with  the  prior  law  of  the  State  dedazing 
the  sale  of  wine  and  beer  maaaftctaied  in  tiis 
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State  to  be  lawful.  The  statute  in  question  con- 
ferring upon  municipal  corporations  the  power 
mentioned,  is  but  a  more  recent  and  competent 
expression  of  the  legislative  will.  (The  State  v. 
-Btndgr,  38  Mo.,  460.)    Id. 

21.  Delegation  of  legislatiTe  author- 
ity. Nor  on  the  ground  that  it  is  a  delegation 
of  legislative  authority  to  cities  and  towns  en- 
abling them  to  enact  laws.  The  State  may 
delegate  legislative  power  to  municipal  corpora- 
tions within  proper  bounds.    Id, 

22.  Legislature  may  pass  retrospec- 
tive laws.  In  the  absence  of  any  constitu- 
tional ihibition,  the  legislature  has  the  power  to 
pass  retrospective  or  retroactive  laws,  and  they 
will  be  declared  inoperative  only  when  they  in- 
terfere with  vested  rights.  Such  laws,  as  dis- 
tinguished from  ex  post  facto  laws,  are  not 
unconstitutional.  (Bennett  v.  Fisher,  26  Iowa, 
497;  State  v,  Kimball,  23  Id.,  531;  State  v. 
Squires,  Id.,  340;  Davis  v.  O'Ferrall,  4  G. 
Greene,  168;  Fhares  v,  Walters,  6  Iowa,  106; 
Montgomery  v.  Chadtcick,  7  Id.,  114;  McMillen 
V.  Boyles,  6  Id.,  304;  Neunnan  v.  Samuels,  17 
Id.,  528;  Boardman  v.  Beektvith,  18  Id.,  2d2.) 
The  Iowa  Railroad  Land  Co.  v.  Scper,  39  Iowa, 
112. 

28.  Curative  acts :  a  void  levy  may  be 
legalized.  Taxes  levied  without  authority  of 
law  may  be  rendered  legal  and  valid  by  a  subse- 
quent legislative  enactment.  Following  Board- 
man  V,  Beekwith,  18  Iowa,  292.  The  Iowa  Rail- 
road Land  Co.  v.  Soper,  39  Iowa,  112. 

.  24.  Since  the  legislature  has  the  power  to 
pass  a  general  law  for  the  levy  and  collection 
of  special  taxes,  for  the  purpose  of  paying  judg- 
ments, without  limitation  as  to  rate,  it  may 
rightfully  legalize  levies  in  excess  of  lawM  au- 
thority at  the  time  they  are  made.    Id. 

26.  A  legislative  act  which  legalizes  a  tax  be- 
fore invalid  and  uncollectible  does  not  impair 
any  vested  right  of  the  tax  payer.  ( Winchester 
V.  Corina,  55  Maine,  9;  State  v.  Scudder,  3 
Yroom,  203;  Bellows  v.  Weeks,  41  Yt.,  390.)  Id. 

26.  The  distinction  between  legislation  which 
attempts  to  cure  the  acts  of  officers  void  for  in- 
formality or  mistake,  and  that  which  seeks  to 
legalize  official  acts  void  for  want  of  authority, 
is  not  recognized  in  this  State.    Id. 

27.  This  power  of  the  legislatare  to  core  de- 
fective or  irregular  proceedings  is  not  limited 
by  the  fact  that,  bat  for  such  coiative  act,  the 


defective  proceeding  would  be  whoUy  invalid  or 
inoperative.  (The  State  v.  Squires,  supra,  and 
cases  cited  on  page  348.)  Nor  is  it  material  that 
a  cause  was  pending  involving  the  question  of 
the  validity  of  the  proceeding  sought  to  be 
cured,  when  the  act  curing  it  was  passed.  (A  lien 
V.  Archer,  49  Maine,  346;  Winchester  v.  Inhab- 
itants of  Corina,  55  Id.,  9;  Walter  v.  Bacon,  8 
Mass.,  468,  472;  Fowler  v.  Select  Men,  etc.,  8 
Allen,  80;  Baldwin  v.  The  Town  of  North  Bed- 
ford, 32  Conn.,  47;  City  of  Bridgeport  v.  H. 
R.  Co.,  15  Id.,  475;  Scofield  v.  Watkins,  22 
Ills.,  66,  73;  Cowgill  v.  Long,  15  Id,,  202; 
Wei^hr  et  al.  v.  Hade,  52  Penn.  St.,  474;  Cass 
Township  v.  Dillon,  16  Ohio  St.,  38;  The  State, 
ex  rel.  Baker,  v.  Scudder,  3  Vroom,  203;  Wed- 
pole  V.  EllioU,  18  Ind.,  258;  Welch  v.  Wads- 
worth,  30  Conn.,  149.)  The  Iowa  Railroad 
Land  Co.  v.  Soper,  30  Iowa,  112. 

28.  Efibct  of  curative  act  on  action 
pending.  Pending  the  decision  of  a  cause 
upon  a  petition  for  rehearing,  when  no  judgment 
had  been  rendered  upon  the  filing  of  the  first 
opinion  which  declared  special  judgment  taxes 
illegal,  the  legislature  passed  an  act  (March  18, 
1874),  affirming  their  legality:  Held,  that  the 
legislative  act  established  their  validity.  The 
Iowa  Railroad  Land  Co.  v.  The  County  of  Sae, 
39  Iowa,  124. 

29.  Retrospective  statutes  are  not  necessarily 
unconstitutional.  The  courts  will  sustain  those 
which,  without  disturbing  vested  rights  of  prop- 
erty, cure  defects  in  acts  done,  and  authorize  the 
exercise  of  powers  which  operate  retrospectively, 
provided  the  legislature  had  authority  to  confer 
the  powers.  (McMillan  v.  Boyles,  6  Iowa,  304; 
Bennett  v.  Fisher,  26  Id.,  497;  StaU  v.  Squires^ 
Id.,  340;  Boston  et  al.  v.  Cummings,  16  Geo., 
102;  Charles  River  Bridge  Co.  v,  Warren  Bridge 
Co.,  11  Peters,  420;  Watson  v.  Mercer,  8  Pet., 
88;  SatterUe  v.  Matthewson,  2  Pet.,  380;  Beach 
V.  Walker,  6  Conn.,  190;  Booth  v.  Booth,  7  Id., 
350;  Underwood  v.  Lilly,  10  Serg.  &  R.,  97; 
Wilkinson  v.  Leland,  2  Pet.,  627;  Menges  v. 
Wertman,  1  Pa.  St.,  218;  Chestnut  v.  Shane,  16 
Ohio,  599;  BameU  v.  Bamett,  15  Serg.  &  R., 
72;  Tate  v.  Stooltsfoos,  16  Serg.  &  R.,35.)  Til- 
ton  V.  Swift  db^  Co.,  40  Iowa,  78. 

# 

80.  Sections  185  and  186  of  the  Code,*  aathoa> 


*  Tba  f  onowing  are  ths  provisloiis  of  the  Ooda  t^ 
tened  to: 

BaoTXOH  188.  In  all  judicial  prooaedlngs  In  any  of  the 
oonrti  of  this  State  ivhere  a  Jniy  trial  baa  been  oom* 
menoedln  anj  oaae  daring  anjtennof  eoai^andnkieie 
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uing  the  court  to  receive  a  verdict  and  render 
judgment  thereon  after  the  time  fixed  for  opening 
ooort  in  some  other  oonnfy  of  the  district,  are 
not  in  conflict  with  the  constitation  because  they 
contemplate  a  retrospective  operation.    Id, 

81.  Remedies  are  within  the  control  of  the 
kgiidatare,  subject  to  the  restriction  that  the 
obligationii  of  contracts  may  not  be  impaired, 
and  all  legal  remedy  for  the  enforcement  of 
lights  under  a  contract  be  not  taken  away. 
{Stwrges  v.  Croumshield,  4  Wheat.,  122;  Call  v. 
Hagg»r,  8  Mass.,  424.)    Id, 

82.  The  intention  of  the  legislature  to  make 
a  statute  retrospective  in  its  operation,  must  be 
clearly  expressed  to  justify  such  a  constrnction. 
{Bartruff  t,  Remey,  15  Iowa,  25.)  KnotcUon  v, 
Bedenbaugh,  40  Iowa,  114. 

88.  Legislation,  operating  retrospectively,  to 
render  binding  and  effective  contracts  before 
invalid,  is  not  in  conflict  with  the  constitution. 
It  does  not  impair  the  obligation  of  contracts, 
nor,  as  between  the  x>arties  thereto,  disturb 
vested  rights.  {Brinton  r.  Seevers,  12  Iowa, 
389;  Andrews  v.  Ruasell,  7  Blackf.,  474;  Welch 
0.  Wad8warth,  90  Conn.,  149;  The  State  v.  Nor- 
wood, 12  Md.,  195;  Thompson  v.  Morgan,  6 
Minn.,  292;  MeMUlen  v.  Bogles,  6  Iowa,  904; 
Kunkle  v.  Franklin,  13  Minn.,  127;  Comer  v. 
Folsom,  Id.,  219;  Wilson  v,  Bruckman,  Id., 
441;  Winchester  v,  Corrinna,  55  Me.,  9;  Orim 
«.  Weissenberg,  55  Pa.  St.,  489;  Bass  v.  Colum- 
bus, 90  Geo.,  845;  Maxeg  v.  Wise,  25  Ind.,  1; 
Dentzel  v.  Waldie,  90  Gal.,  138;  Selsbg  v.  Bed- 
Urn,  19  Wis.,  17;  Dapis  v.  Ballard,  1  J.  J. 
Marsh.,  569;  Real  v,  Nason,  2  Shep.,  940;  Wal- 
pole  V.  Elliotty  18  Ind.,  258;  Undenvood  v.  lAlly, 
10  S.  k  R.,  97.)    TiUon  v.  Swift  <t  Co,,  supra, 

84.  The  legislatiire  may  provide  a  new 
or  additional  remedy  for  a  right  aheady 
existing,  which  would  be  lost  if  no  remedy  were 
provided.  (Hope  v.  Johnson,  2  Serg.,  129.) 
And  retrospective  laws,  which  affect  pending 
suits,  giving  a  new  remedy,  modifying  an  exist- 
ing one,  or  removing  an  impediment  in  the  way 
of  legal  proceedings,  are  not  unconstitutional. 
{SehcnUg  v.  Commonwealth,  96  Pa.  St.,  29.)  Id, 

rodijiixy  may  agree  Upon  a  verdict,  Imtnot  until  after  the 
time  for  holding  court  in  eome  other  ooonty  in  the  eame 
dlatrloti  and  whMe  the  Jury  haa  agreed  apon  a  rerdlot  and 
niKwtea  the  aame  after  the  opening  of  court  in  another 
eocmtj  and  Jndoment  haa  been  rendered  thereon,  then  and 
in  th»t  caaejsach  Judgment  ehall  not  be  deemed  invalid  by 
mearm  of  the  time  of  n.'OelTing  anch  verdlot  and  the  rendi- 
tion of  anch  Judgment* 

Sao.  286.    In  oaaea  provided  for  in  the  preoeding  aeo* 
Hon,  where  the  vocdiet  haa  bean  ao  reoeiTed  and  Judgment 


86.  The  continuance  of  a  case  and  the  time 
in  which  pleadings  should  be  filed  are  not 
'*rigbts  accrued  "  which  cannot  be  affected  by 
the  repeal  of  existing  statutes.  Brotherton  v. 
Brotkerton,  41  Iowa,  112. 

86.  The  remedy  provided  for  the  enforcement 
of  a  contract  may  be  changed  at  the  will  of  the 
legislature,  the  only  constitutional  limitation 
upon  this  power  being  that  the  obligation  of  the 
contract  shall  not  thereby  be  weakened,  lessened 
or  impaired.  Holland  et  al,  v,  Dickerson  et  ahf 
41  Iowa,  967. 

87.  The  statute  of  limitationB  pertains 
to  the  remedy^  and  not  to  the  right  of  action 
or  validity  of  the  cause  of  action,  aud  the  States 
are  not  prevented  by  Art.  lY,  Sec.  1,  of  the  Con- 
stitution of  the  United  States,  from  enacting 
such  statutes  barring  actions  upon  judgments 
rendered  in  other  States.  {Bank  of  the  State 
of  Alabama  v.  Dalton,  9  How.,  522;  McElmagle 
V  Cohen,  19  Peters,  312;  Randolph  v.  King,  2 
Bond,  104.)    Meek  v.  Meek,  45  Iowa,  294. 

88.  In  respect  to  taxation :  release  of 
taxes  against  railway  company.  Chap- 
ter 26,  Sec.  9,  Laws  of  1872,  by  releasing  railway 
companies  from  the  payment  of  taxes  already 
levied,  impairs  the  obligation  of  a  vah'd  contract, 
and  is  unconstituti'onal  and  void.  The  City  of 
Dubuque  v.  The  III.  Cent,  R,  Co,,  99  Iowa,  56. 

89.  By  the  lawful  levy  of  the  taxes  in  suit, 
which  were  assessed  against  the  defendant,  and 
not  in  rem,  defendant  became  personally  bound 
for  their  payment.  This  obligation  created  a 
debt  in  the  sense  of  the  term  when  applied  to  a 
liability  for  the  payment  of  money.  (Dugan  v. 
The  Mayor,  1  Gill.  &  Johns.,  499;  The  Mayor 
V.  Howard,  6  Har.  &  Johns.,  989;  Gordon's 
Ex'rs  V,  Mayor  of  Baltimore,  5  Gill.,  281;  Ryan 
V.  Gallatin  County,  14  HI.,  78;  Dunlap  v,  Galla- 
tin County,  15  Id.,  7;  Mayor,  etc,  of  Jonesboro 
V,  McKife,  2  Yerg.,  167;  City  of  Oakland  v. 
Whipple,  99  Cal.,  112;  The  State  v.  Poulterer, 
16  Id.,  514;  People  v.  Seymour,  16  Id.,  992; 
Portland  Dry  Dock  and  Ins.  Co.  v.  Trustees  of 
Portland,  12  B.ilLom.,  71,)    Id. 

40.  The  property  of  a  railroad  company,  sit- 

haa  not  been  rendered  thereon,  aa  proTlded  for  In  aald 
aeotion,  then  the  time  of  the  coming  in  of  anoh  Terdiot 
abi^  be  no  legal  objection  to  the  rendition  of  Judgment 
thereon  at  the  next  term  of  the  ooort  in  the  oonntgr  where 
aadi  trial  was  had,  but  Judgment  ahall  then  be  rendered 
thereon ;  ptotided,  there  be  no  other  good  and  anificient 
reaaon  why  anoh  Jadgment  at^all  not  mea  be  rendered; 
then  the  lime  of  the  roport  of  the  rerdlot  and  the  proria- 
iona  of  thia  section  shall  in  all  reapeota  haTe  aretroapeotlTa 
^ect  and  operation. 
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nated  within  the  limits  of  a  ciiy,  is  not  released 
from  liability  to  municipal  taxation  by  section  9, 
of  chapter  SMS,  Laws  of  1872,  the  same  being  in 
oonflict  with  section  2,  Article  8,  of  the  Consti- 
tution. (The  City  of  Davenport  v.  The  C,  R.  L 
S  P.  R.  Co.,  38  Iowa,  6S3;  The  CUy  of  Du- 
buque V,  The  I,  C.  R.  Co.,  supra.)  The  Rail- 
road Land  Co.  v.  Woodbury  Co.,  39  Iowa,  172. 

41.  Taxes  cannot  be  imposed  under 
authority  to  license.  Under  authority  to 
license,  taxes  cannot  be  imposed,  and  the  power 
to  tax  does  not  confer  the  authority  to  licence, 
the  objects  to  be  attained  in  the  exercise  of  these 
powers  not  being  the  same.  (City  of  Burling- 
ton V.  Putnam,  31  Iowa,  102;  State  v.  Herod,  24 
Id.,  123.)  City  of  Burlington  v.  Bumgardner, 
42  Iowa,  673. 

42.  Taxation  to  aid  railroads.  The  case 
of  Stewart  v.  The  Supervisors  of  Polk  County, 
90  Iowa,  9,  holding  constitutional  the  law 
authorizing  taxation  to  aid  the  construction  of 
railroads,  followed.  Jordan  v.  Hayne,  36 
Iowa,  9. 

48.  Act  authorising  counties  to  con- 
struct ditches.  The  act  authorizing  counties 
to  construct  ditches  where  they  may  be  needed, 
and  assess  the  cost  upon  adjacent  lands  benefited 
thereby,  is  not  unconstitutional.  Hatch,  Hol- 
hrooh  dt  Co.  v.  Pottawattamie  County,  43  Iowa, 
442.  Citing  Cooley's  Const.  Limitations,  510; 
Dillon  on  MunicipMal  Corporations,  section  481, 
etseq. 

44.  Statute  imposing  double  damages 
on  railway  companies  for  killing  stock. 

The  statute  imposing  upon  railway  companies 
double  damages  for  the  killing  of  stock  at  points 
where  they  have  the  right  to  fence  and  fail  to 
do  so,  is  not  in  conflict  with  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  guaranteeing  to  all  the  equal  protection 
of  the  laws.  Tredway  v.  The  S.  C.  db  St.  Paul 
R.  Co.,  43  Iowa,  527. 

46.  Law  rendering  railroad  compa- 
nies liable  for  damages  resulting  from 
sparks.  Section  1289,  of  the  Code,  rendering 
railway  companies  liable  for  all  damages  by  fire, 
oocasioned  by  the  operation  of  their  roads,  is  not 
unconstitutional.  (Dartmouth  College  v.  Wood- 
ward, 4  Wheaton,  518;  Providence  Bank  v. 
Billings,  4  Peters,  514;  Thorpe  v.  The  Rutland 
S  Burlington  Railway  Co.,  27  Vt.,  140;  Ohio  <t 
r.  R.  R.  Co.  v.  McClelland,  25  Illinois,  140; 


Gorman  v.  The  Pacific  R.  R.  Co.,  26  Mo.,  441; 
Bank  of  Republic  v.  The  County  qf  Hamilton^ 
21  Illinois,  53;  Galena  d^  Chicago  R.  R.  Co.  v. 
Loomis,  13  Id.,  548;  Norris  v.  Androscoggin 
Railway  Co.,  39  Maine,  273;  The  People  v.  Go!- 
lagher,  4  Mich.,  244.)   Rodemaeher  v.  The  MU. 
it  St.  P.  R.  R.  Co.,  41  Iowa,  297. 
Argu.  1.    Articles  of  incorporation  confer  no 
power  or  privilege  not  possessed  by  nat- 
ural persons. 
Argu.  2.    The  entire  power  of  legislative  con- 
trol resides  in  the  legislature,  unless  such 
power  is  expressly  limited  in  the  grant  to 
the  corporation. 
Argu.  3.    The  rig^t  to  enact  the  statute  it 
derived  under  the  police  power  of  the  State. 
Argu.   4.     The  statute  simply  determines 
which  of  two  innocent  parties  shall   be 
responsible  for  an  injury. 

46.  Law  providing  for  oondemnation 
of  right  of  way  on  notice  by  pablioa- 
tion.  Thelegislaturehas  the  power  to  provide 
for  the  condemnation  of  right  of  way  for  public 
highways  upon  notice  by  publication  in  newspa- 
pers  and  by  the  posting  of  notices.  Wilson  v» 
Hathaway,  42  Iowa,  173. 

47.  Statute  authorising  Jury  fees  to  be 
taxed  as  a  part  of  the  costs.  Chapter  32, 
Laws  of  1874,  which  authorizes  juiy  fees  to  be 
taxed  as  a  part  of  the  costs  of  a  case,  is  not  in 
conflict  with  the  constitution.  FoUowing  Adas 
dt  Co.  v,  Zangs,  41  Iowa,  536;  SteeU  v.  The 
Central  R.  R.  of  Iowa,  43  Id.,  109. 

48.  Statute  making  judgment  in  liquor 
prosecution  lien  upon  property  of  land- 
lord. Section  3,  chapter  47,  Laws  of  1862, 
providing  that  a  judgment  rendered  against 
any  one  for  the  violation  of  the  act  for  the  sup- 
pression of  intemperance,  shall  be  a  lien  upon 
the  property  of  a  third  person  occupied  and  used 
with  his  knowledge  and  consent,,  for  the  unlaw- 
ful sale  or  manufacture  of  intoxicating  liquor,  is 
not  unconstitutional.  Polk  Co.  v,  Heirb^  37 
Iowa,  361. 

See  titie  Statutes,  jkwI. 
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1«  Publication  by  attorney  of  artiola 
criticising  the  court.  The  publication  fay 
an  attorney  of  an  article  in  a  newspaper,  criti- 
dsing  the  rulings  of  the  court  in  a  cause  txied 
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and  determined  prior  to  the  publicati<m,  does 
not  constitute  contemptuous  or  violent  behavior 
toward  the  court,  punishable  as  contempt. 
Whether  the  publication,  if  made  during  tiie 
pendency  of  the  trial,  would  justify  the  court  in 
punishing  the  writer  for  contempt,  guonre  ?  The 
State  V,  Andere&n^  40  Iowa,  207.  Following 
Dunham  v.  The  StaU,  6  Id.,  245. 

2«  Violation  of  ii^imction:  proof  of 
Tiolation.  The  basis  of  a  precept  for  violating 
an  ixgunction  is  an  authenticated  copy  of  the 
izgunction  and  satisfactory  proof  that  it  has  been 
violated,  and  this  fact  may  be  established  by 
affidavits.    The  State  v.  Myers,  44  Iowa,  580. 

3.  Oral  evidenoe.  It  is  error  without 
prejudice  to  permit  oral  evidence  to  be  offered  in 
a  hearing  for  contempt,  when  the  action  of  the 
eourt  is  sufficiently  supported  by  affidavits.    Id. 

4«  Judgment  in  vaoation.  The  judge 
from  whose  court  an  order  has  been  issued 
respecting  the  disposition  or  possession  of  prop- 
erty may,  in  vacation,  punish  by  fine  and  im- 
prisonment one  guilty  of  hindering  or  obstruct- 
ing the  order.    Id. 

6.  Fine:  limit  of  imprisonment.    A 

judgment  that  the  defendant  pay  a  fine  and 
stand  committed  until  it  is  satisfied,  should 
specify  the  extent  of  the  imprisonment,  which 
cannot  exceed  one  day  for  every  three  and  one- 
third  dollars  of  the  fine.    Id. 


COHTINTJAKCE. 

1.  In  what  cases  granted :  siokness  of 
attorney.  Where  it  is  shown  that  the  main 
attorney  in  a  case,  who  is  alone  conversant  with 
its  focts  and  relied  upon  to  try  it,  is  confined  to 
his  bed  by  sickness,  and  it  is  further  shown  that, 
in  view  of  the  complicated  facts  of  the  case,  it 
would  be  impracticable  for  any  other  attorney  to 
prepare  for  trial  at  that  term,  a  motion  for  con- 
tinuance, based  on  these  gsounds,  should  be 
granted.    Bice  v.  Melendy  et  ah,  86  Iowa,  166. 

2.  Absence  of  witness :  diligence  used 
to  obtain  his  testimony.  A  continuance 
will  not  be  granted  on  account  of  the  absence  of 
a  witness,  unless  it  be  shown  that  reasonable 
diligence  was  exercised  to  procure  his  testimony. 
ThefitaU  v.  Spurheck  et  al.,  44  Iowa,  667. 

8.  Facts  considered  which  were  held  to  con- 
stitute sufficient  diligence  to  obtain  the  testimony 
of  absent  witnesses  to  entitie  the  party  asking 


therefor  to  a  continuance.  The  State  v.  Seatt, 
44  Iowa,  93. 

4. :  mtist  give  facts  witness  will 

testify  to.  A  motion  for  a  continuance,  based 
upon  the  filing  of  a  deposition  after  the  com- 
mencement of  the  term  which  the  applicant  ex- 
pects to  be  able  to  contradict,  must  give  the  facts 
which  the  absent  witnesses  will  testify  to.  The 
C.  dt  S.  W.  R.  Co.  V.  Heard,  44  Iowa,  358. 

6. :  ef^t  of.  admission  that  wit« 

ness  would  testify  as  stated.  An  admis- 
sion that  witnesses,  if  present,  would  testify  at 
stated  in  an  application  for  a  continuance  based 
upon  their  absence,  does  not  preclude  any  legal 
objection  which  might  be  made  to  the  testimony 
if  it  were  offered  by  the  witnesses  themselves  in 
court.     The  State  v.  Geddis,  42  Iowa,  264. 

6.  When  filing  amendment  may  be  a 
cause.  Sec.  2979,  of  the  Revision,  authorized 
the  continuance  of  a  cause  upon  the  amendment 
of  a  pleading,  only  when  the  court  should  be 
satisfied  that,  by  reason  of  such  amendment,  the 
other  party  could  not  be  ready  for  trial.  The 
State  V.  Tieman,  39  Iowa,  474. 

7.  The  filing  of  an  amended  petition,  present- 
ing the  same  cause  of  action  as  the  original  pe- 
tition, will  not,  of  course,  require  the  granting 
of  a  motion  for  continuance.  In  the  exercise  of 
discretion  the  court  may  reiuse  such  a  motion. 
York  V.  Clemens,  41  Iowa,  95. 

8.  For  purpose  of  procuring  time  to 
prepare  defense.  An  application  for  contin- 
uance which  fails  to  show  due  diligence  in  the 
preparation  of  the  case  for  trial  should  be  over- 
ruled.   Brotherton  v.  Brotherton,  41  Iowa,  112. 

9.  Because  of  flEtilure  of  deposition  to 
be  returned.  Where,  upon  a  trial  before  a 
referee,  one  of  the  parties  at&ed  for  a  continu- 
ance on  the  ground  that,  although  the  time  for 
taJdng  testimony  had  expired,  yet  a  deposition 
had  not  arrived,  for  the  taking  of  which  the 
commission  had  issued  in  due  time,  held,  that, 
upon  a  proper  showing,  this  would  be  sufficient 
ground  for  continuance,  but  tha6,  the  affidavit 
therefor  not  being  verified,  the  motion  was  prop- 
erly overruled.    ShindUr  v.  Luke,  43  Iowa,  C^. 

10.  Discretion  of  the  court  in  acting 
upon  applications.  The  action  of  a  trial 
court  in  passing  on  an  application  for  a  continu- 
ance is  so  much  a  matter  of  discretion  that  it 
will  be  disturbed  only  in  a  clear  case  of  abuse. 
Harrison  v.  Charlton,  87  Iowa,  134. 
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11.  Where  party  has  been  guilty  of 
negligence.  When  the  parly  applying  for  a 
oontinaaiice  has  been  goiliy  of  negligence,  the 
Supreme  Court  will  enstadn  the  order  refusing 
the  continuance,  even  where  it  would  have  been 
no  abuse  of  discretion  to  have  granted  the  appli- 
cation.  Walker  et  al,  v.  Sehqfield,  89  Iowa,  666. 

12.  Time  in  which  to  procure  wit- 
nesses in  criminal  case.  While  much  is 
left  to  the  discretion  of  the  court  in  passing  upon 
a  motion  for  continuance,  its  rulings  should 
neither  be  arbitrary  nor  in  violation  of  the  rights 
of  the  parties.  In  a  criminal  action,  the  State, 
as  well  as  the  defendant,  is  entitied  to  a  reasona- 
ble time  in  which  to  procure  the  attendance  of 
witnesses,  and  prepare  for  trial.  The  State  v. 
Painter  and  Lindley,  40  Iowa,  298. 

18.  Absence  of  witness  subpoBnaed 
by  the  state.  The  defendant  is  not  entitled 
to  a  continuance  for  the  reason  that  a  witness 
examined  before  the  grand  jury,  and  subpoenaed 
by  the  State,  is  not  in  attendance  at  the  trial. 
The  State  v.  Hayden,  45  Iowa,  11. 


CONTRACTS. 


I.  GeNERAIiLT. 

II.  The  Coksideration. 
III.  Assent  and  MuTUAiiiTY. 

IV.  Ck)N8TBnCTI0N  AND  £fFECT. 

a.  General  rules, 

h.  ConatmctUm  and  ^ect  of  particu- 
lar contracts, 

c.  Conditions, 

d.  Contracts  for  services, 

e.  Contracts  relating  to  lands. 

V.  iBCPLIED.CONTaACTS. 

VI.  Valtoity. 

VII.  PeRFOBMANCE  AND  FOBFEirUfiB. 

VIII.  Rescission. 


I.  Generally. 

1.  When  a  contract  will  be  deemed 
as  resting  in  paroL  A  resolution  of  the 
board  of  supervisors  offering  a  bounty  for  enlist- 
ments, and  the  acceptance  of  such  resolution  by 
a  person  enlisting  thereunder,  constitutes  a  con- 
tract resting  in  parol,  and  an  action  thereon  is 
barred  in  five  years.  Following  Baker  v.  John- 
son  County,  3  Iowa,  151.  Kinsey  v,  Louisa  Co,, 
37  Iowa,  438. 


2.  When  indeflniteness  will  not  ren- 
der it  void.  That  a  contract  of  a  sale  of  ac- 
counts which  should  amount  to  a  certain  sum  is 
indefinite  as  to  the  particular  accounts  the  pur- 
chaser was  to  have  out  of  the  lot,  will  not  ren- 
der it  void  in  an  action  for  damages  for  failure 
of  the  defendant  to  deliver  the  accounts.  Sadler 
V,  Bean,  37  Iowa,  439. 

8.  Parties  must  abide  by  its  terms. 

The  law  will  not  relieve  parties  from  the  hard- 
ships of  their  contracts.  Fraud,  misrepresenta- 
tion or  concealment  must  be  shown,  to  entiUe 
one  to  relief  from  anything  against  which  he 
might  have  provided,  but  failed  to  do  so.  Owens 
V,  Butler  Co.,  40  Iowa,  190. 

4. :  application*    In  an  action  upon  a 

contract  for  building  a  bridge,  the  plaintiff 
sought  to  recover  for  extra  expenditure  occa- 
sioned by  necessity  for  the  use  of  coffer  dams, 
not  contemplated  by  either  of  the  parties  to  the 
contract  at  the  time  it  was  entered  into:  Held, 
that  the  rights  of  the  parties  should  be  deter- 
mined by  the  contract,  and  that  equity  would 
not  afford  relief  therefrom.    Id, 

6.  Where  a  bond  obligated  one  of  the  parties, 
for  an  agreed  consideration,  to  convey  to  the 
other  a  right  of  way  for  a  railroad  *'  as  it  shall 
be  laid  out,"  it  was  held  that,  in  the  absence 
of  fraud  or  mistake,  parol  evidence  was  not  ad- 
missible to  show  that  the  contract  contemplated 
a  line  already  established  at  the  time  of  the  exe- 
cution of  the  instrument.  Applegate  v.  The  B* 
dt  S,  W,  R,  Co.,  41  Iowa.  214. 

6«  Lex  loci:  transfers  of  real  estate. 
The  validity  of  transfers  of  real  estate  is  deter- 
mined by  the  lex  lod  ret  sites,  •  This  rule  is  ap- 
plicable not  only  to  the  form  and  manner  of  the 
conveyance,  but  also  to  the  rights  of  the  parties 
and  their  capacity  to  contract.  {Loving  v.  Fairo 
et  at,,  10  Iowa,  283;  U,  S,  v,  Crosby,  7  Cranch., 
115;  Clark  v.  Graham,  6  Wheat.,  577;  Johnson 
V.  Mcintosh,  8  Id.,  543;  Kerr  v.  Moon,  9  Id., 
565;  McCormaek  v.  Sullivant,  10  Id.,  192;  Oak- 
ley V,  Bennett,  11  How.,  33;  Story's  Conflict  of 
Laws,  §  §  363,  364.  365,  369, 432,  448,  454, 463.) 
Doyle  V,  Maguire  et  ux,,  38  Iowa,  410. 

7« :  contract  of  affreightment.   A 

bill  of  lading,  stipulating  inter  alia  for  exemp- 
tion of  the  carrier  from  liability  from  losses  by 
fire,  was  drawn  in  Hartford,  Conn.,  where  such 
exemption  was  lawful,  and  whence  the  merchan- 
dise WHS  to  be  shipped  to  Des  Moines,  Iowa,  in 
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which  State  cairiers  were  not  permitted  to  limit 
tilieir  liability.  The  goods  were  traosported  to 
Chicago,  m.,  where  they  were  destroyed  without 
fiudt  of  the  cairier.  In  an  action  against  the 
latter  by  the  consignee,  it  was  held  that  the  con- 
tract was  Talid,  and  the  plaintiff  could  not  re- 
cover. TaUfoU  V.  The  M.  D.  T.  Co,,  41  Iowa, 
247. 

8.  Where  there  is  a  conflict  of  applicatory 
laws,  the  parties  are  presumed  to  have  made 
their  agreement  with  reference  to  that  statute 
which  is  most  favorable  to  its  validity  and  per- 
formance.   Id, 

9.  Breach  of:  damages.  The  party  who 
has  fiEuled  to  perform  his  contract  in  fcdl  may  re- 
cover compensation  for  the  part  performed,  less 
the  damages  occasioned  by  his  failure.  Wolf^ 
Carpenter  dt  Angel  v.  Gerr  et  aZ.,  43  Iowa,  339. 

10. ;  pleading.  In  an  action  for  dam- 
ages against  one  charged  with  breach  of  contract, 
the  party  seeking  relief  has  the  burden  to  estab- 
lish the  breach  and  loss  occasioned  thereby,  and 
the  defendant  is  not  required  to  allege  that  the 
plaintiff  has  suffered  no  damage.    Id. 

11.  Effect  of  renimelation  before  time 
of  i^erformance.  Where,  before  the  time 
of  performance  of  a  contract,  the  promisor  ex- 
pressly renounces  it,  the  promisee  ia  authorized 
to  treat  it  as  broken,  and  may  maintain  an  ac- 
tion for  the  breach  at  once.  (Crabtree  v,  Mes- 
Mersmith,  19  Iowa,  179;  Holloway  v.  GriffUK  82 
Id.,  409.)    McCavmick  9.  Basal,  46  Iowa,  235. 

12.  EfiJBOt  of  custom.  Customs  are  sub- 
ordinate to  contracts  and  will  not  control  or  af- 
fect the  rights  of  parties  whose  contracts  contain 
conditions  not  in  harmony  therewith.  Smyth 
V.  The  Executors  of  Ward,  46  Iowa,  339;  Cash 
V.  WinkU,  36  Id.,  623. 

13.  It  is  competent  for  parties  to  enter  into  a 
contract  in  accord  with  an  established  usage  or 
custom  recognized  by  both,  and  the  contract  will 
be  binding  upon  them.  Hughes  v,  Stanley,  45 
Iowa,  622. 


14.  .     The  present  case  distinguished 

from  Johnson  v.  Brown,  37  Iowa,  200.    Id, 

See  title  Custobt,  post, 

16.  Interpretation  of.  The  doctrine  of 
surplusage  does  not  apply  to  contracts,  and 
while  words  which  are  meaningless  may  be  dis- 
legarded,  those  which  have  a  meaning  must  be 
considered  in  ascertaining  the  intention  of  the 

8 


parties.  The  City  of  Doeorah  v,  Kesselmeier  et 
al,j  45  Iowa,  166. 

16.  If  one  signs  a  written  contract 
without  acquainting  himself  with  its 
contents,  he  is  estopped  by  his  own  negligence 
to  ask  relief  &om  his  obligation,  if  his  signature 
be  procured  without  fraud  or  artifice.  McCor^ 
mack  V.  Molburg,  43  Iowa,  561. 

n.  Thb  Considebation. 

17.  Compromise  of  doubtAil  claim.  A 

doubt  as  to  whether  the  liens  of  attaching  credi- 
tors would  hold  as  against  other  creditors  who 
threatened  to  institute  bankruptcy  proceedings 
against  the  debtor,  is  a  sufficient  consideration 
to  support  an  agreement  between  the  attaching 
and  non-attaching  creditors  to  share  pro  rata 
in  a  distribution  of  the  attached  property  the 
same  as  if  the  debtor  had  been  duly  declared  a 
bankrupt  and  his  assets  equally  distributed.  [Ex 
parte  Lucy,  21  Eng.  Law  and  £q.,  199;  Mills  v. 
Lee,  6  Mom-oe,  91 ;  Moore  v.  Fitzwater,  2  Rand. 
(Va.),  442;  Bennett  v,  Paine,  5  Watts,  259;  Pier- 
son  V,  Cahill,  21  Cal.,  122;  Loughridge  v.  Dor- 
vilU,  5  Bam.  &  Aid.,  117.)  Adams  et  al  v, 
Morton  et  al,,  Zl  Iowa,  255. 

18.  Modification  of  terms.  The  consid- 
eration of  a  written  contract  for  the  payment  of 
money  was  the*  construction  of  a  railway  to  L. 
by  July  1st,  1872.  On  the  back  of  the  instru- 
ment was  the  following  written  agreement:  *'  I 
hereby  agree  to  extend  the  time  of  completing 
the  within  road  to  Leon  to  September  1, 1872, 
and  this  note  shall  have  the  same  value  as  if  the 
said  road  is  completed  by  July  1st,  1872:" 
Held,  that  the  effect  of  this  written  agreement 
was  the  creation  of  a  new  contract,  differing 
from  the  first  only  in  date  of  performance,  and 
that  it  was  sustained  by  a  good  and  valid  con- 
sideration. (Pes  Moines  Valley  B,  B,  Co,  v, 
Graff,  27  Iowa,  99.)  The  B,  <t  M,  B.  B,  Co,  v. 
Penney,  88  Iowa,  255. 

19.  Contract  to  indemnify  garnishee, 

A  contract  by  the  creditor  to  indemnify  a  garni- 
shee in  case  he  pays  an  obligation  of  doubtful 
validity  against  him,  is  sustained  by  a  sufficient 
consideration.  Luey  et  al,  v.  Price  et  al,,  39 
Iowa,  26. 

20.  A  bond  to  indemnify  a  surety 
upon  a  bond  for  costs  was  held  to  be  sus- 
tained by  a  sufficient  consideration,  although  not 
executed  until  after  the  bond  for  costs,  where  it 
appeared  that  the  latter  was  signed  under  a 
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promise  that  the  former  should  be  given.    Grrim 
V.  Semple,  89  Iowa,  570. 

21.  Agreement  to  modify.  Where  the 
parties  to  a  written  contract  make  a  parol  agree- 
ment to  modify  the  same,  the  consideration  for 
the  agreement  is  the  consideration  of  the  origi- 
nal contFact.  Lee  Grand  Quarry  v.  Reiehard, 
40  Iowa,  161. 

22«  For  sale  of  lands.  A  contract  for  the 
sale  of  lands  valued  at  $7,135  for  $4,500,  will 
not  justify  the  court  in  setting  aside  the  convey- 
ance for  inadequacy  of  consideration.  Audubon 
County  V,  American  Emigrant  Co,,  40  Iowa,  460. 

28.  Subsequent  promise.  If  one  leases 
land  to  which  there  is  no  road  to  another  party, 
but  subsequently  promises  to  procure  one,  the 
foct  that  without  the  road  the  lessee  would  not 
be  able  to  pay  his  rent  does  not  constitute  a 
sufficient  consideration  for  the  promise.  Han- 
drahan  v,  O'Began,  45  Iowa,  298. 

24.  Disadyantage  to  promisee.  While 
disadvantage  accruing  to  the  promisee  may  con- 
stitute a  sufficient  consideration  for  a  promise, 
yet  it  must  appear  that  the  disadvantage  was 
suffered  at  the  request  of  the  promisor,  express 
or  implied.    Id, 

III.  Assent  and  Mutuality. 

26.  The  obligation  to  perform  a  contract  is 
mutual  and  both  parties  must  be  bound  thereby 
or  both  will  be  released.  Sweeney  v  0*Hora,  ^ 
Iowa,  84. 

26.  To  constitute  an  offer  made  by  one  party 
and  accepted  by  the  other  as  a  contract,  the  assent 
must  comprehend  the  whole  of  the  proposition 
offered,  and  not  qualify  its  terms  by  any  new 
matter.  Baker  v,  Johnson  County,  87  Iowa,  186. 

27.  The  acceptance  of  an  offer  on  terms  vaxy- 
ing  from  those  proposed  does  not  create  a  con- 
tract. (Alaberg,  Jourdan  db  Co,  9,  Latta,  30 
Iowa,  442.)    Id. 

28.  Assent  to  entire  contract  neces- 
sary. Where  it  appeared  from  the  evidence 
that  the  parties  to  an  agreement  did  not  both 
assent  to  the  entire  contract,  but  that  the  assent 
of  one  was  limited  to  apart,  it  was  held  that  the 
contract  could  not  be  enforced.  Steel  v.  Miller 
€t  al.,  40  Iowa,  402. 

lY.  CONSTBUCTION  AND  EfFBCT. 

a.  Otvieral  rulee. 

29.  DiTisibility  of  contract.    An  agree- 


ment is  divisible  when  it  embraces  several  un- 
dertakings, each  supported  by  a  distinct  con- 
sideration. McDaniels  v,  Whitney^  38  lowsi 
60. 

30. •  W.  made  the  following  proposition 

in  writing  to  M: 

'*  Proposition  made  by  me  to  Mr.  McDaniels: 
I  hereby  agree  to  give  up  the  banking  business 
in  Atlantic  to  Mr.  McDaniels,  and  the  besb  lot 
he  can  pick  now  in  our  town,  providing  he  will 
now  build  upon  the  same,  and  become  a  perma- 
nent resident  of  our  county,  and  take  $16.50  per 
acre  for  the  farm  of  three  hundred  and  seventy- 
one  acres,  in  sections  33, 34  and  28,  of  township 
77, — 36,  as  marked  blue  on  this  plat,  and  give 
up  to  said  McDaniels  my  chance  of  purchasing 
the  two  forty-acre  lots  of  which  Judge  Temple  is 
acting  as  agent.  This  proposition  is  not  a  stand- 
ing one,  but  to  be  decided  within  two  days  from 
date.  P.  H.  Whitnbv." 

Held,  under  the  rule  above  stated,  by  Bbok, 
Ch.  J.,  and  Dat,  J.,  that  this  was  a  proposition 
to  enter  into  two  distinct  contracts;  and  that  the 
offer  to  sell  the  fiEurm  and  *'  give  up  my  chance 
of  purchasing  the  two  forty-acre  lots,'*  was  a 
simple,  entire  proposition,  severable  from  the 
rest  of  the  instrument,  and  became  a  contract 
entitling  M.  to  specific  performance  upon  the 
payment  of  $16.50  per  acre  for  the  farm.  Id» 
CoLB,  J.,  and  Miller,  J.,  not  concurring, 

81.  What  will  amount  to  a  novation. 

B.  owed  J.,  and  J.  owed  L.  The  three  met  and 
mutually  agreed  that  B.  should  pay  to  L.  the 
amount  he  owed  to  J.,  and  that  this  payment 
should  be  accepted  pro  tanto  by  L.  in  discharge 
of  J.'s  indebtedness,  and  by  J.  in  satisfaction 
of  B.'s.  It  was  held,  in  an  action  by  L.  against 
B.,  that  J.'s  debt  was  discharged,  and  that  B. 
became  liable  to  L.  Lester  v.  Bowman,  39 
Iowa,  611. 

82.  If  A  purchases  property  of  B,  and 
as  a  consideration,  agrees  to  pay  C  a 
certain  sum,  the  latter  may  maintain  an  ac- 
tion therefor  against  A  on  the  promise;  but  it 
seetns  that  if  A  agrees  with  B  to  purchase  prop- 
erty of  C,  and  to  pay  C  therefor,  the  latter  can- 
not maintain  an  action  against  A  on  the  agree- 
ment Phillips,  Adm'r,  et  al,  v.  Van  Schaick  dt 
Wilcox,  37  Iowa,  229. 

93.  Effect  of  agreement  to  settle.  A 
voluntary  agreement  between  the  parties  to  aa 
action,  by  which  their  respective  claims  are 
a4]usted  and  the  cimtiover^y  settled,  has  the 
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flffiBct  of  a  Terdicty  and  nothing  remainB  bat  final 
judgment  to  determine  the  action.  Henry,  Lee 
<t  Co.  V.  The  Caes  Co.  Mitt  it  Elevator  Co.,  42 
Iowa,  33. 

84*  When  snch  an  agreement  has  been  made 
a  third  party,  claiming  an  interest  in  the  sab- 
ject  of  the  litigation,  cannot  intervene.    Id. 

85.  When  aided  by  eridenoe  of  oob- 
tom.  Where  it  is  not  apparent  that  the  lan- 
guage of  contract  is  used  in  any  new,  peculiar 
or  technical  sense,  extrinsic  evidence  is  not  ad- 
missible to  aid  in  its  construction.  Cash  v. 
Winkle,  36  Iowa,  623.  Following  Wilmering  v. 
MeGaughey,  30  Id.,  205. 

86.  Contract  for  the  sale  and  delivery  of 
"  sixty-five  head  of  fat  hogs,  to  weigh  two  hun- 
dred and  twenty-five  pounds  and  over.'*  Held, 
in  an  addon  for  refusing  to  receive  the  hogs, 
1.  That  the  contract  called  for  hogs  weighing 
225  pounds  each;  2.  That  parol  evidence  to  the 
effect  that,  by  custom,  this  language  was  under- 
stood to  mean  that  the  hogs  should  average  that, 
was  not  admissible.    Id. 

See,  farther,  title  Custom,  poet,  and  Yol.  I 
of  Digest,  page  372. 

87.  In  the  oonstruotion  of  a  contract 
the  aotoal  meaning  of  the  parties  is  to  be 
sought ;  and,  in  arriving  at  this  the  su  ject  matter 
of  the  contract,  and  the  situation  and  purpose 
of  the  parties,  must  be  considered.  Jacobe  v. 
Jacobe,  42  Iowa,  600. 

88.  Time  of  performance.  Where  the 
time  in  which  a  contract  is  to  be  performed  is 
not  specified,  the  law  implies  that  it  shall  be 
performed  in  a  reasonable  time.  Curtiee  v.  City 
0/  Waterloo,  38  Iowa,  266. 

89.  Unilateral  contract.  A  unilateral 
contract  will  be  sustained  only  when  the  inten- 
tion of  the  parties  to  enter  into  such  a  contract 
is  manifest  and  clear  beyond  question.  Flan- 
ders 9.  Merrill  38  Iowa,  583. 

40.  When  not  nnHateraL  A  contract 
between  two  parties  for  an  exchange  of  farms 
stipulated,  among  other  conditions,  that  if  one 
of  the  parties  failed  to  convey  after  the  other 
had  gone  into  possession  under  the  contract,  he 
should  pay  the  latter  for  the  work  he  had  per- 
formed upon  his  farm:  Held,  that  this  stipula- 
tion did  not  create  a  unilateral  contract,  and 
that  damages  would  lie  for  the  refusal  to  convey. 
NowUn  V.  Pyne,  40  Iowa,  166. 


41.  An  agreement  to  nse  material  of 
good  quality,  and  hare  the  work  done 
by  good  mechanics,  in  good  taste  and  style 
and  in  a  substantial  manner,  is  fully  equivalent 
to  an  agreement  for  having  it  done  in  a  good 
and  workmanlike  manner.  If  nothing  had  been 
said,  the  law  implies  this  manner.  (Smith  db 
Nelson  v.  Busted,  33  Iowa,  24.)  Kilhoume, 
Jenkins  dt  Co.  v.  Jennings  <0  Co.,  40  Iowa, 
473. 

h.  Construction  and  effect  of  particular  eon^ 

tracts. 

42.  Agreement   for  keeping  stock. 

Where  a  party  agreed  to  keep  sheep  for  another 
in  the  best  possible  manner,  well  defended  fix>m 
storms,  well  fed,  etc.,  it  was  held  error  to  in- 
struct the  jury  that  he  would  not  be  liable  for 
negligence  or  ill-treatment  of  the  sheep,  unless 
the  same  were  his  own  act,  or  **  known  to  and 
tolerated  by  him.'*  Bohrabacher  v.  Ware,  37 
Iowa,  85. 

48. :  for  purchase  of  interest  in 

lands.  Contract  with  the  widow  and  heirs  to 
purchase  their  interest  in  lands  of  the  decedent 
at  a  price  proportionate  to  a  fixed  value  on  the 
interest  of  all  the  heirs  or  for  the  whole  land,  the 
contract  stating  that  "  this  agreement  is  madb 
with  the  expectation  and  understanding  **  that 
the  vendee  will  purchase  the  interest  of  all  the 
heirs  at  such  fixed  value,  as  soon  as  an  order  of 
court  can  be  obtained  for  that  purpose:  Held, 
that  this  was  a  mere  expression  of  intention  to 
purchase  in  the  future,  and  not  binding  as  a 
covenant.  Phillips  v.  Van  Schaick  and  Wilcox, 
37  Iowa,  229. 


44. 


for  wintering  cattle.    Under 


a  contract  for  wintering  cattie,  which  expresses 
the  sum  the  agister  is  to  receive  therefor,  and 
provides  that  the  amount  so  stipulated  shall  be 
paid  **  before  moving  the  cattle  '*  from  the  prem- 
ises, the  agister  is  entitied  to  retain  possession 
of  the  cattie  until  payment  to  him  of  the  sum 
stipulated  for  their  keeping.  McCoy  v.  Hock, 
37  Iowa,  436. 

46. :  for  attorney's  fees.  It  is  com- 
petent for  parties  to  stipulate  in  a  contract  that 
the  defendant,  in  case  of  suit  thereon,  shall  be 
liable  for  the  attorney  fees  expended  by  plaintiff. 
Kuhn  V.  Myers  et  al.,  31  Iowa,  301;  Shugart  v. 
Pattee,  Id.,  422. 

46.  A  stipulation  in  a  promissory  note  that 
the  maker  will,  in  case  it  becomes  necessary  to 
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ooUeot  the  note  by  suit,  pay  an  attorney's  fee  of 
ten  per  cent  on  the  amount  collected,  will  not  be 
regarded  as  a  penalty,  but  as  liquidated  dam- 
ages, for  which  the  plaintiff  may  have  judgment. 
McInHre  v,  McCagUy,  37  Iowa,  676. 

47.  In  cases  of  this  nature,  the  action  of  the 
court  will  not  be  defined  or  determined  by  the 
Urms  which  the  parties  have  seen  fit  to  apply  to 
the  sum  agreed  upon.  Although  they  have 
called  it  a  *^  penalty  '*  or  *'  liquidated  damages, ^^ 
it  will  be  held  to  the  one  or  the  other,  as  from 
the  nature  of  the  contract  and  the  surrounding 
drcumstances,  it  appears  the  parties  intended, 
and  in  reason  and  justice  they  ought  to  be  held. 
{SanUer  v.  Ferguson,  7  Com.  Bench,  716;  Cham- 
berlain V.  Bagley,  UN.  H.,  234;  Brewster  v. 
Edgerly,  13  Id.,  275;  Mundy  v.  Culver,  18  Barb., 
836;  Foley  v.  McKeegan,  4  Iowa,  1.)    Id, 

48.  Agreement  to  build  elevator  and 
to  receiye  and  discharge  grain.  A  con- 
tract between  the  D.  &  S.  C.  Railroad  Company 
and  the  Dubuque  Elevator  Company  contained 
the  following  stipulation:  That  the  elevator 
company  should  "erect  a  building  suitable  for 
receiving,  storing,  delivering  and  handling  all 
grains  that  shall  be  received  by  the  cars  of  said 
railroad  company  not  otherwise  consigned.  *  *  A 
supplemental  contract,  subsequently  entered  into 
by  the  same  parties,  provided  that  the  elevator 
company  should  receive  and  discharge  for  the 
said  railroad  company,  **all  through  grain  at 
one  cent  a  bushel.'"  The  contract  provided  for 
its  continuance  for  a  term  of  fifteen  years.  In 
an  action  against  the  railroad  company  for  its 
refusal  to  comply  with  the  terms  of  the  contract 
it  was  held. 

First.  That  a  recovery  in  a  former  action 
^ould  constitute  no  bar  to  an  action  for 
subsequent  breaches  of  the  same  contract. 

Second.  That  while  a  single  breach  of  the 
contract  would  entitle  the  izgured  party  to 
treat  it  as  wholly  abandoned,  the  law  would 
not  compel  him  to  that  course.  The  con- 
tract must  be  regarded  as  a  whole.  Rich- 
mond and  Jackson  v.  The  D.  dt  S.  C.  R. 
Co.,  and  The  I.  C.  R.  Co.,  40  Iowa,  264. 

49.   :    constmotion:    fraudulent 

evasion.  Grain  intended  by  its  shippers  to  be 
in  fact  '*  through  grain,'*  i.  e.,  to  pass  from 
points  west  of  Dubuque  to  points  east  thereof, 
would  not  be  taken  out  of  the  terms  of  the  con- 
tract by  consignment  to  Dubuque,  and  being  re- 
billed  thence  to  the  place  of  destination.    The 


law  will  not  sanction  such  fraudulent  evasion  of 
a  contract.    Id. 

60. :  eyidenoe:  what  was  compe- 
tent. The  reports  of  the  D.  &  S.  C.  B.  Co., 
and  of  the  I.  C.  B.  Co.  for  former  years,  show- 
ing the  amount  of  grain  then  brought  to  Du- 
buque; the  testimony  of  an  expert  showing  the 
annual  per  centum  of  increase  in  the  amount  of 
grain,  and  of  other  witnesses  to  establish  the 
extent  of  country  tributary  to  the  defendant's 
road,  the  increase  of  tillable  land,  population, 
etc.,  therein,  were  held  to  be  competent  as  tend  • 
ing  to  fix  the  amount  of  *'  through  grain ''  car- 
ried by  defendant.    Id. 

61. •    The  admissibility  of  such  evidence 

is  not  defeated  by  the  &ct  that  defendants  had 
more  certain  evidence  upon  the  point  to  be  es- 
tablished. Both  were  admissible,  their  weight 
and  credibility  being  questions  for  the  jury.  Id. 

62. •  Evidence  of  the  cost  of  the  build- 
ings was  admissible,  not  to  determine  the  meas- 
ure of  plaintiff's  damages,  but  to  aid  the  jury 
in  determining  their  present  value.    Id. 

63. :  breach  of:  measure  of  dam- 
ages. In  estimating  the  damages  for  breach 
of  contract,  the  plaintiffs  were  held  to  be  en- 
titled to  recover  for  the  loss  of  profits  resulting 
to  them  from  their  being  deprived  of  the  storage 
of  the  grain.    Id. 

54. .  Held,  also,  that  the  plaintiffB  were 

entitled  to  recover  for  loss  of  profits  which 
would  have  accrued  to  them  from  the  hajr^dling 
of  grain  in  sacks,  or  from  the  sacking  and  clean- 
ing of  grain,  and  that  the  difficulty  of  ascertain- 
ing the  amount  of  damages  herein  is  no  ground 
for  denying  the  right  of  recovery.    Id. 

65.  .    Since  plaintiffs  were  bound  to 

discharge  the  grain  in  defendant's  cars  if  the 
latter  so  elected,  and  *'trim''  and  level  it,  the 
expense  of  so  doing  is  a  proper  element  of  re- 
covery.  Id. 

56. :  public  policy :  statutes  of  the 

United  States.  The  Supreme  Court  of  this 
State  held  (88  Iowa,  422,)  and  the  Supreme 
Court  of  the  United  States  affirmed  the  decision* 
(19  Wallace,  585,)  that  this  contract  was  neither 
in  conflict  with  Federal  legislation  nor  void  as 
against  public  policy.    Id. 

67. :  damages :  reooyery  for  bnild- 

ingSy  etc.  The  breach  of  the  contract  bv  Me 
defendants  enabled  the  plaintiffs  at  any  tmie 
thereafter  to  maintain  an  action  for  the  value  oc 
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the  buildings  and  machinery  erected  in  aceord- 
ance  therewith.    Id, 


58. 


appraisement.  The  defendants, 


having  repudiated  the  contract,  could  not  avail 
themselves  of  the  stipulation  that,  at  the  expi- 
ration of  fifteen  years  they  should  pay  the 
appraised  value  of  the  buildings  and  machineiy, 
and  the  plaintiffs  could  ask  an  assessment  of 
their  value  by  a  jury.    Id. 

59.  For  the  construction  of  stone 
work.  A  contract  for  the  erection  of  a  stone 
tower  stipulated,  inter  alia,  that  the  builder 
should  receive  $2.75  per  x>erch  for  the  first  ten 
feet  of  his  work,  and  an  increase  of  25  cents  per 
perch  for  each  additional  ten  feet,  and  88  cents 
per  superficial  foot  for  dressed  ashler  work  set  in 
the  wall :  Held,  that  the  builder  was  entitied  to 
the  sum  stipulated  for  the  dressed  ashler  work, 
in  addition  to  the  payment  provided  for  laying 
tiiie  same  in  the  wall.  Sehulte  dt  Wagner  v. 
Hennessey,  40  Iowa,  352. 

00. :  ftralt  of  party.    Held,  also,  that 

the  contractor  was  entitled  to  pay  for  the  work 
of  dressing  ashler  stone  which  he  was  prevented 
by  the  default  of  the  other  party  from  laying.  Id, 

61. :  for  construction  of  railroad 

and  to  obtain  land  grant.  By  the  terms 
of  a  contract  between  S.  and  the  defendant. 
they  were  together  to  endeavor  to  obtain  a  cer- 
tain grant  of  land  for  the  construction  of  a  rail- 
way from  A.  to  the  Missouri  river;  the  defendant 
oonstmcted  from  C.  to  the  last  named  terminus, 
and  S.  became  subrogated  to  the  rights  of  those 
who  had  constructed  £rom  A.  to  C;  a  certain 
grant  was  obtained  by  the  defendant,  although 
it  did  not  appear  that  any  part  of  it  was  for  con- 
structing from  A.  to  C. :  Held,  that  S.  was  en- 
titled, under  the  contract,  to  no  part  of  the  grant 
obtained  by  defendant.  Smith  et  al,  v.  The  C, 
R.  <t  M,  B.  B.  Co.,  43  Iowa,  239. 

62.  The  fact  that  the  legislature,  in  confer- 
ring the  grant  to  defendant,  provided  that  the 
lands  should  only  be  given  if  the  road  should  be 
commenced  at  M.  (between  A.  and  C.)  and  that 
defendant  actaally  commenced  at  C,  while  S/s 
grantors  built  fix>m  M.  to  C,  would  not  operate 
to  give  to  S.  that  portion  of  the  lands  which  de- 
fendant would  have  earned  by  constructing  the 
part  designated.    Id. 

63.  Agreement  to  indemnify  and  save 
barmless*  Where  the  defendant  assumed  and 
agreed  to  pay  a  judgment  rendered  against] 


plaintiff  by  a  third  party,  and  to  save  plaintiff 
harmless  therefrom,  it  was  held,  that  in  order  for 
plaintiff  to  maintain  an  action  on  the  underta- 
king, it  was  not  necessary  that  he  should  have 
first  i)aid  off  the  judgment.  (Stout  v.  Folger, 
34  Iowa,  71.)    Bacon  v.  Marshall,  37  Iowa,  581. 

64. :  for  use  of  stairway  in  com- 
mon. Two  parties  constructed  buildings  upon 
adjacent  lots,  separating  them  by  a  partition 
wall,  and  using  the  third  story  as  a  common 
hall;  the  contract  between  them  provided  thai 
access  to  the  hall  should  be  by  an  outside  stair- 
way, erected  upon  the  land  of  one  of  the  par- 
ties, which  should  be  used  in  common  by  both, 
and  used  exclusively  for  ingress  and  egress  to 
and  from  the  hall;  the  hall  having  ceased  after 
a  time  to  be  profitable,  one  of  the  parties  com- 
menced an  action  for  the  division  of  the  hall  and 
construction  of  a  partition  wall  to  the  roof:  Held, 
that  the  relief  asked  should  be  granted,  and  that 
the  use  of  the  stairway  should  be  continued  to 
both  parties.  The  First  National  Bank  of  Ot- 
tumwa  V.  Taylor,  44  Iowa,  343. 

66,  ' — :  for  grading  a  railroad:  en- 
gineer's estimates.  Under  a  contract  for 
grading  a  railroad  stipulating  that  the  compen- 
sation is  **to  be  paid  upon  tiie  engineer's  esti- 
mates,** such  estimates  are  conclusive  upon  the 
parties  where  an  honest  discretion  has  been  exer- 
cised and  no  fraud  appears.  (Easton  v.  The 
Penn.  <t  Ohio  Canal,  13  Ohio,  79;  The  M.  <0  S. 
B.  Co,  V.  Veeder  <0  Co,,  17  Id.,  385;  The  Board 
of  Trustees  etc.  v.  Lynch,  10  111.  Rep.  (5  Gilm.), 
521;  McAvoy  v.  Long  et  al,,  13  111.,  147;  The 
Alton  etc.  B.  Co.  v.  Northcott,  15  III.,  49  (see, 
also,  as  bearing  remotely,  Hennesey  v.  Farrell 
et  al,  4  Cush.,  267);  The  Del.  dt  Hud.  C.  Co. 
V,  Dubois,  15  Wend.,  87;  Smith  v.  Briggs,  3 
Denio,  73;  SmSth  v.  Brady,  17  N.  Y.,  173;  But- 
ler V.  Tucker,  24  Wend.,  447;  The  U.  S.  v. 
Robeson,  9  Peters,  319;  Mills  v.  Weeks,  21  HI., 
561  (i.  e,),  570;  Mickles  v.  Thayer,  14  Allen, 
114;  Boston  Water  Power  Co.  v.  Gray,  6  Met., 
131  (i.  e.),  169;  Vanderwerker  v.  Vermont  Cen. 
B.  Co.,  21  Vermont,  125  (•.  e.),  137;  Smith  v. 
The  B,  C,  dt  M.  B,  Co,,  36  N.  H.  Rep.,  458  (•. 
e,\  490;  Palmer  v.  Clark,  106  Mass.,  373  («.  e.\, 
389;  Commonwealth  v.  Clarkson,  3  Penn.  St., 
277.)  Mitchell  dt  Sexton  v  Kavanaugh,  38  Iowa, 
286. 

66. :  not  to  engage  in  business* 

N.  &  C.  purchased  the  grain  elevator  of  H.,  with 
the  good  will  pertaining  thereto,  and  H.  at  the 
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tame  time  agreed  not  to  engage  in  the  grain 
bnsiness  in  the  same  place;  subsequently  N.  & 
H.  and  another  formed  a  co-partnership  for  the 
prosecution  of  the  same  business  for  one  year; 
held,  that  the  formation  of  the  partnership  was 
inconsistent  with  the  prior  undertaking  of  H., 
and  that  at  the  expiration  of  the  partnership  he 
was  absolved  therefrom.  N orris  dt  Cochran  v, 
Howard^  41  Iowa,  o08. 

67. :  for  the  sale  of  the  good  will 

of  a  buflinefls.  A  contract  for  the  sale  of  the 
good  will  of  a  business  does  not  bind  the  vendor 
to  abandon  his  trade  or  occupation,  and  he  may 
aerve  as  an  employe  of  one  who  is  engaged  in 
the  same  kind  of  business  in  the  same  place. 
Qrimm  v.  Warner  H  aL,  41  Iowa.  106. 

08.  :  for  distribution  of  an  estate 

between  heirs.  Where  an  agreement  be- 
tween the  husband  and  children  of  decedent 
stipulated  that  the  former  should  have  for  his 
share  of  the  estate  a  third  of  the  proceeds  of 
certain  notes,  estimated  at  par,  and  one  of  the 
latter  a  fixed  sum  to  be  paid  from  the  same 
source,  and  the  notes  failed  to  realize  the  amounts 
required  to  satisfy  the  terms  of  the  agreement, 
it  was  heldt  that  the  amount  realized  should  be 
distributed  in  the  proportion  of  the  respective 
shares.    Sloan  v,  Moffat,  41  Iowa,  271 . 

69. :  to  pay  rent  and  board  fiEumly. 

A  written  lease  stipulated  that  **  the  party  of  the 
second  part,  for  and  in  consideration  of  the  rent- 
age and  leasing  aforesaid,  is  to  p&j  as  rent  to 
the  party  of  the  first  part  a  yearly  money  rent 
of  $660,  and,  in  addition  thereto,  as  part  rent, 
is  to  board  the  said  party  of  the  first  part  and  his 
femily,  consisting  of  two  adult  persons:"  Held^ 
that  the  lessee  was  bound  to  board  two  persons 
of  the  lessor's  family  besides  himself.  O'Brien  v. 
Carson,  42  Iowa,  b53, 

70. :  for  release  of  heir's  interest 

in  estate.  An  instrument  in  writing  recited 
that  for  and  in  consideration  of  the  conveyance 
of  certain  property  therein  specified  the  obligor 
agreed  to  release  all  interest  in  his  father's  es- 
tate, should  the  latter  die  without  making  a 
will,  and  that  he  would  not  daim  anything 
more  from  the  estate;  the  instrument  was  exe- 
cated  before  the  death  of  the  father  in  pursu- 
ance of  an  agreement  between  him  and  the  son; 
held,  that  it  constituted  not  a  release  simply  but 
a  oontract,  and  that  parol  evidence  was  not 
ihficefore  admissible  to  vary  or  contradict  it. 
J&iU9  V.  Jones  et  ah,  46  Iowa,  466. 


71.  It  was  competent  for  the  heir  to  make 
such  a  oontract,  and  when  made  it  was  valid  and 
binding  upon  him.    Id. 

72.  Contract  appropriating  swamp 
lands.  Where  a  proposition  for  appropriating 
the  swamp  and  ovediowed  lands  of  a  county  to 
aid  in  the  construction  of  a  railroad  had  been 
ratified  by  the  voters  of  a  county,  and  a  oontract ' 
in  accordance  therewith  had  been  made  with  the 
company,  held,  that  the  contract  could  not  be 
extended  to  embrace  a  cash  indemnity  paid  by 
the  government  to  the  county  for  swamp  lands 
sold  before  selection.  PcUtner  v,  Howard  County, 
45  Iowa,  61. 

78. :  for  the  shipment  of  goods. 

A  oontract  between  a  shipper  and  a  transporta- 
tion company  stipulated  that  the  latter  would 
ship  the  goods  of  the  former  to  two  points 
named  at  the  lowest  rates;  it  appeared  that  to 
one  of  the  points  specified  the  company  had  car- 
ried the  goods  of  another  party  at  lower  rates 
than  those  of  the  party  to  the  contract:  Held, 
that  this  entitied  him  to  recover  back  £rom  the 
company  the  difference  only  upon  the  goods 
shipped  to  that  particular  x>oint,  and  not  upon 
those  carried  to  both  the  destinations  mentioned 
in  the  contract.  Murphy,  Neal  dt  Co,  et  al,  v, 
Creighton,45  Iowa,  179. 

74. :  for  catting  wood.    Where  a 

party  undertook  to  cut  all  the  timber  upon  a 
certain  piece  of  land,  but  subsequentiy  and  in 
the  same  contract  it  was  stipulated  that  he 
should  not  be  required  to  cut  any  which  would 
cost  more  than  fifty  per  cent  above  the  ordinary 
price  of  cutting;  held,  that  the  contract  did  not 
contemplate  the  cutting  of  all  the  wood  unless 
the  average  cost  should  be  above  the  maximum 
fixed  in  the  contract,  and  that  he  was  not  bound 
to  cut  any  portion  which  would  exceed  the  maxi- 
mum fixed.  Wadleigh  v,  Shaw  et  al, ,  45  la. ,  535. 

76. :  for  deliyery  of  brick.    Where 

a  contract  provided  for  the  delivery  of  one  hun- 
dred thousand  brick,  to  be  counted  and  enumer- 
ated according  to  the  custom  of  bricklayers,  held, 
that  the  contractor  was  bound  to  furnish  only  the 
number  specified  according  to  such  estimate, 
even  though  as  a  matter  of  &ct  the  number  was 
less  than  one  hundred  thousand.  Brown  v.  Cote 
et  al.,  45  Iowa,  601. 

c.  Conditions. 
See  sub-titie  Pebfobmancb,  herein. 
76.  Dependent  oovenants :  tender.  Oon* 
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tnci  of  sabecriptioii  binding  defendant  to  pay 
to  a  railxoad  company  $500  when  its  road  was 
completed  to  a  certain  point,  on  the  following 
condition:  "  Provided,  that  upon  such  payment 
there  shall  be  deliTored  to  me  a  certificate  of 
stock  for  five  paid-up  shares  of  $100  each  in  such 
nulroad  company  as  may  build  and  own  such 
completed  railroad/*  Held,  that  a  tender  of 
stock  was  necessary  to  entitle  plaintiff  to  sue. 
Courtrightv  Deeds,  37  Iowa,  503. 

77.  It  has  been  held  that  the  use  of  the  words 
upon  or  on  occurring  in  a  like  connection  make 
covenants  dependent.  {Adams  v.  Williams,  2 
Walls  A  Sergeant,  227;  Halloway  v,  Davis, 
Wright's  Ohio  Reports,  129;  Taylw  v,  Rhea  dt 
Minor,  10  Ala.,  414.)  The  word  upon  indicates 
in  the  connection  found  in  the  instrument  a  state 
of  dependence  which  is  extended  to  the  covenant 
of  defendant  by  the  use  of  the  word  ' provided,^ 
Id. 

78.  The  covenant  of  defendant  to  pay  the  sum 
of  money  specified  in  the  contract  and  the  obli- 
gation of  plaintiff  to  deliver  the  stock  certificates 
being  considered  mutual  and  dependent,  to  give 
plaintiff  a  right  of  action,  it  is  necessary  that  he 
perform  or  tender  a  performance  of  his  covenant. 
{School  District  v,  Rogers^  8  Iowa,  816;  Berry- 
hill  tf,  Byington,  10  Id.,  223;  Winton  v.  Sher- 
man, 20  Id.,  295.)    Id. 

79.  Where  a  contract  stipulated  that  C  should 
deliver  a  certain  number  of  railroad  ties  at  A  on 
board  cars  to  be  furnished  by  S  and  M,  it  was 
held  that  the  duty  to  perform  the  conditions  of 
the  agreement  was  mutual,  and  that  the  failure 
of  one  party  to  fulfill  its  requirements  would  not 
discharge  the  other  from  the  performance  of  his 
obligation.  {Oames  v.  Manning,  2  G.  Greene, 
251;  Hamlin  v.  Tower,  14  Iowa,  530;  Barnes  v. 
Graham,  4  Cowen,  452;  Lamh  v.  Lathrop  d; 
Cottins,  13  Wend.,  95.)  The  defendant  should 
have  hauled  the  ties  to  A,  and  if  no  cars  were 
there  to  receive  them,  he  could  have  piled  them 
at  the  usual  place  near  the  railroad  track.  The 
Council  Bluffs  Iron  Works  v.  Cuppey,  41  Iowa, 
104. 

80.  Where  a  contract  by  a  county  for  the 
sale  of  its  swamp  lands  stipulated  that  the  pur- 
chaser should,  in  addition  to  the  sum  named  as 
the  purchase  price,  bring  a  certain  number  of 
emigrants  into  the  county  within  a  certain  lim- 
ited time;  that  the  county  should  convey  the 
lands  when  requested,  but  that  they  should  be 
■KRtgaged  back  to  secure  the  fulfillment  of  the 


contract  "  unless  the  same  shall  have  been  fully 
paid  up:**  Held,  that  the  introduction  of  the 
emigrants  did  not  constitute  a  condition  prece- 
dent, and  tBat,  upon  the  payment  of  the  sum 
named  as  the  purchase  price  and  a  request  for  a 
conveyance,  the  county  was  bound  to  convQr  to 
the  purchaser.  Page  Co.  v.  The  American  Emi' 
grant  Co.,  41  Iowa,  115. 

d.  Contracts  for  services. 

81.  Work  and  labor.  Where  a  party 
hires  himself  to  another  for  a  fixed  period,  and 
leaves  the  service  before  the  expiration  of  his 
term,  though  without  feiult  on  the  part  of  his 
employer,  he  may  recover  the  value  of  his  servi- 
ces, as  upon  a  quantum  meruit.  Following 
Pixler  V.  Nichols,  8  Iowa,  106.  Byerlee  v. 
Mendel  et  al.,  39  Iowa,  382. 

82. :  measure  of  recovery.    Where 

a  contract  for  work  and  labor,  is  established,  and 
it  appears  that  before  the  completion  of  the  term 
the  plaintiff  left  the  service,  the  measure  of  his 
recoveiy  for  the  services  rendered  is  the  price 
fixed  in  the  contract,  suliject  to  reduction  for  the 
damages  sustained  by  the  employer  by  reason  of 
the  non-performance  of  the  contract.  (Corwin 
V.  Wallace,  17  Iowa,  374.)    Id. 

83.  When  implied  by  conduct  of  par- 
ties. A  physician  who  is  called  to  a  consulta- 
tion by  an  attending  physician  for  his  own 
benefit,  in  accordance  with  an  agreement  be- 
tween the  latter  and  his  employer  that  the 
attending  physician  shall  pay  the  expense  of  the 
consultation,  can  recover  for  his  services  from 
the  employer  under  an  implied  contract,  not- 
withstanding the  agreement.  (McCrary  v. 
Ruddick,  33  Iowa,  521.)  Shelton  v.  Johnson, 
40  Iowa,  84. 

84.  A  minor  who  enters  the  flEunily  of 
a  stranger  as  a  firiend,  protege  or  dependent, 
cannot,  in  the  absence  of  an  express  contract, 
recover  for  services  rendered.  Smith  v.  John- 
son, 45  Iowa,  308;  Windland  v.  Deeds,  44  Id., 
9o. 

86.  Attorney's  fees.  Where  an  attorney, 
who  had  undertalEen  to  prosecute  a  case  under  a 
contract  fixing  his  fees  therefor,  after  rendering 
certain  services  transferred  the  management  of 
the  case  to  another  attorney,  whom  he  repre- 
sented to  his  client  that  he  had  simply  associated 
with  himself  in  the  case,  held,  that  the  attorney 
to  whom  the  case  was  transferred  was  bound  by 
the  contract  in  the  absence  of  knowledge  and 
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assent  by  the  client  to  its  termination.    Ennis  v. 
Hultz  et  al.,  46  Iowa,  76. 

See,  further,  sub-title  Iiiplied  Coittracts, 
herein. 

e.  Contracts  relating  to  lands, 

86.  Where  improTements  are  made 
on  faith  of  promise  to  convey.  Where  a 
father  promised  to  convey  to  his  son  a  certain 
piece  of  land  and  right  of  way,  if  the  son  would 
erect  a  house  upon  the  land  designated,  and 
upon  the  faith  of  the  promise  the  son  built  his 
house  there,  and  continued  in  peaceable  posses- 
sion and  use  of  the  land  and  right  of  way  for  a 
period  of  years:  Held,  that  the  father  was  in 
equity  estopped  from  asserting  ownership  as 
against  his  son.   Campbell  v,  Moyes,  38  Iowa,  9. 

87.  Promissory  notes  for  deferred 
payments  not  essential.  To  create  lia- 
bility upon  a  contract  for  the  purchase  of  real 
estate,  promissory  notes  are  not  essential.  The 
obligation  arises  from  the  title  bond  alone. 
Flanders  v,  MerHll,  38  Iowa,  583. 

88.  When  acceptance  of  an  offor  to 
sell  will  be  binding.  The  acceptance  of  an 
offer  to  convey  real  estate  must  be  plain  and 
unambiguous  to  create  a  contract  binding  upon 
the  party  who  ma.kes  the  offer.  Goodman  v. 
Barnes  et  ah,  40  Iowa,  561. 

89.  Agreement  limiting  judgment 
rendered  on  notes  given  for  purchase 
money.  Where  one  had  purchased  real  estate 
and  executed  his  promissory  notes  therefor,  and 
upon  the  latter  had  allowed  judgment  to  be 
taken  by  default  when  he  had  a  good  defense 
thereto,  in  accordance  with  an  agreement  with 
his  vendor  that  the  judgment  should  be  satisfied 
out  of  the  property  purchased,  held,  that  the 
agreement  rested  upon  a  good  consideration  and 
should  be  enforced.  Montgomery  et  al,  v,  Gibbs 
etaL,40  Iowa,  652. 

90.  An  agreement  by  the  vendor,  resting 
upon  a  sufficient  consideration,  that  his  entire 
claim  arising  from  the  sale  of  real  estate  shall 
be  collected  from  the  property  sold,  applies  as 
well  to  notes  not  at  the  time  matured  as  those 
upon  which  action  had  been  commenced.   Id, 

91.  Tender  of  deed  accompanied  with 
stamp*  It  is  a  sufficient  performance,  or  offer 
to  perform  on  the  part  of  the  vendor  of  real 
estate  to  enable  him  to  maintain  an  action  for 
non-performance  against  the  vendee,  that  he 


tendered  to  the  latter  a  sufficient  deed,  accom- 
panied with  a  stamp  which  he  offered  to  affix 
if  the  vendee  would  accept  it.  Parker  v,  Coch- 
rane etal.,3Q  Iowa,  390. 

92.  Bescission  of  contract.  Where,  under 
a  contract  for  the  purchase  of  real  estate,  the 
vendee  took  possession,  made  improvemets  and 
received  rents  and  profits  for  more  than  five 
years,  he  was  not  entitled  to  a  rescission  of  the 
contract  on  the  ground  of  Irand.  (Burge  v.  Ths 
Cedar  Rapids  dt  Mo.  R,  R.  Co.,  82  Iowa,  101» 
and  cases  cited.  See,  also,  Bramfield  v.  Pal- 
mer, 7  Blackf.,  227;  Tompkins  v.  HyaU,  28  N. 
Y.,  347;  Pearsol  v.  Chapin,  44  Penn.  St.,  9; 
Gaus  V.  Renshaw,  2  Barr.,  34;  Hill  v.  Samuels, 
31  Miss.,  307;  WiUy  v.  Howard,  15  Ind.,  169.) 
Montgomery  v  Gibbs,  40  Iowa,  652. 

98.  Extrinsic  evidence  is  admissible  to  show 
that  time  was  intended  to  be  of  the  essence  of 
the  contract.     Thurston  v.  Arnold,  43  Iowa,  43. 

94.  While  equity  presumes  that  the  time  of 
performance  named  in  the  contract  is  not  essen- 
tial, yet  this  presumption  may  be  rebutted  by 
parol  evidence.    Id. 

95.  What  will  amount  to  forfeiture. 

Where  a  contract  for  the  sale  of  land  provided 
that  '*if  the  party  of  the  second  part  fails  to 
make  payment  at  the  time  stipulated,  or  fails  to 
pay  the  taxes  when  the  same  are  due,  the  lots 
above  described  shall  be  considered  forfeited,** 
held,  that  the  forfeiture  was  to  be  at  the  option 
of  the  vendor,  and  that  the  mere  payment  of 
taxes  for  his  own  protection  did  not  imply  that 
he  elected  to  consider  the  lots  forfeited  and  the 
contract  void.    Sigler  v.  Wick,  45  Iowa,  690. 

96.  The  general  rule  is  tha;t  a  stipulation  that 
a  contract  for  the  sale  of  land  shall  become  void 
upon  non-payment  is  for  the  benefit  of  the  ven- 
dor.   (1  Smith's  Leading  Gases,  88.)    Id. 

v.  Implied  Contracts. 

97.  For  support  of  child.  In  the  absence 
of  proof  that  one  who  took  a  child  in  infancgr 
and  supported  him  until  he  attained  his  m^'ority, 
did  so  with  an  understanding  that  the  support 
was  to  be  gratuitous,  the  law  will  imply  fix>m  a 
request  therefor  a  promise  of  the  parent  to  pay 
for  the  services.    Carroll  v.  McCoy,  40  Iowa,  38. 

98.  For  medical  services.  A  phyddan 
who  is  called  to  a  consultation  by  an  attending 
physician  for  his  own  benefit,  in  aooordance  with 
an  agreement  between  the  latter  and  his  em- 


CONTRACTS. 


66 


Validity. 


ployer  that  the  attendtndr  physician  shall  pay  the 
expense  of  the  consultation,  can  recover  for  his 
services  from  the  employer  mider  an  implied  con- 
tract,  notwithstanding^  the  agreement.  Shelton 
9.  Johnaon^  40  Iowa,  84. 

99.  The  coroner,  or  justice  acting  in  his  ab- 
sence, is  charged  with  the.  duty  of  fixing  the 
compensation  of  a  physician  for  perfoiming 
aatopsy  upon  the  body  of  a  deceased  person 
imder  view,  and  his  decision  respecting  the 
amount  is  in  the  nature  of  an  abjudication,  pre- 
venting the  physician  from  maintaining  an  orig- 
inal action  against  the  county  for  his  services. 
Cushman  v.  Washington  County^  45  Iowa,  255. 

100.  For  services  of  minor.  A  minor  who 
resides  in  the  family  of  a  stranger  in  the  char- 
acter of  a  friend,  dependent,  or  protege,  in  the 
absence  of  an  express  contract  cannot  recover  for 
the  services  rendered  the  family  during  the  period 
of  such  residence.  Smith  v.  Johnson  etal.,45 
Iowa,  308. 

101.  A  minor  who  enters  the  family  of  a 
stranger,  where  he  receives  his  board,  clothes 
and  education,  cannot  recover  for  the  services  he 
may  render  unless  an  agreement  be  shown  to 
that  effect.     Windland  v.  Deeds,  44  Iowa,  98. 

102.  Both  parties  having  alleged  the  existence 
of  a  contract  between  them,  it  is  not  competent 
to  show  a  custom  in  the  neighborhood  where 
they  resided,  resi>ecting  the  conditions  under 
which  minors  were  received  into  the  families  of 
strangers.    Id. 

108.  Man  of  all  work.  W.  was  employed 
by  D.  as  a  man  of  all  work  at  a  fixed  weekly 
stipend;  during  the  sickness  of  the  latter  he 
took  care  of  him  alternate  nights  and  Sundays, 
receiving  pay  for  his  services  upon  Sunday,  but 
none  for  those  rendered  at  night,  nor  was  there 
any  agreement  respecting  them.  W.  having 
recovered  for  the  extra  services  at  night  in  the 
court  below,  it  was  held  that  the  verdict  should 
not  be  disturbed.  Wilford  v,  Dertn,  43  Iowa, 
559. 

104.  For  board.  Where  a  father-in-law 
boarded  in  the  &mi]y  of  his  son-in-law,  it  was 
held  proper  to  instruct  the  jury  that  the  pre- 
sumption of  liability  for  his  board  would  require 
a  preponderance  of  evidence  to  overcome  it. 
Sogers  «.  Millard,  44  Iowa,  466. 

106.  When  not  gratoitons:  relation- 
ship of  parties.  In  such  a  case,  the  father-in- 
law  being  a  man  of  wealth,  and  contributing 
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nothing  by  labor  or  mon^  to  the  maintenance 
of  the  household,  while  the  son-in-law  was  de- 
pendent upon  his  labor  for  his  support,  the  prer 
sumption  did  not  arise  that  the  services  w^ro 
gratuitous  by  reason  of  the  relationship.    Jd, 

VI.  Validity. 

106.  Duress:  estoppeL  A promissoiy  note 
or  contract  which  might  have  been  avoided  on 
the  ground  of  duress  in  obtaining  it,  may  be 
validated  by  subsequent  acts  of  the  maker  show- 
ing a  ratification;  and  by  subsequent  ratification 
he  will  be  estopped  from  insisting  on  the  duress 
as  a  defense.    Bartle  v.  Breniger,  37  Iowa,  1^. 

107.  Capacity  to  make:  fraud.  Where 
the  defense  to  an  action  was  mental  incapacity 
to  make  a  contract  and  fraudulent  inducements 
thereto,  it  was  proper  to  instruct  the  jury  that, 
if  the  want  of  capacity  was  only  partial,  they 
might  nevertheless  consider  whether  the  defend- 
ant might  not  be  more  easily  deceived  than  a 
person  of  strong  mind.  Galpin  v,  Wilson  et  al,^ 
40  Iowa,  90. 

108.  Mere  weakness  of  intellect  does  not  con- 
stitute sufiicient  ground  for  relieving  a  party 
from  the  hardship  of  his  contract.  Harris  v, 
Wamsley,  41  Iowa,  671. 

109.  Unconscionable  adyantage: 
equity.  Equity  will  interfere  to  set  aside 
an  agreement  in  which  an  unconscionable  ad- 
vantage has  been  taken  of  the  imbecility  of  one 
of  the  parties.    Id, 

110.  Sunday  contracts.  Contracts  made 
in  this  State  ux)on  Sunday  are  void,  and  a  prom- 
issory note  made  upon  that  day  will  not  support 
an  action.  (Pike  v.  King,  16  Iowa,  50;  Sagre  v. 
Wheeler,  31  Id.,  112.)  Clough  v,  Goggins,  40 
Iowa,  825. 

111.  A  written  contract  made  on  Suday,  but 
bearing  the  date  of  another  day  of  the  week, 
may  be  transferred,  and  will  be  enforced  in  the 
hands  of  a  transferee  in  good  faith  and  without 
notice.    Johns  v.  Bailey  e<  aZ.,  45  Iowa,  241. 

112.  A  contract  for  an  exchange  of  horses 
made  on  Saturday  included  the  discharge  of  a 
'debt  due  from  one  of  the  parties  to  the  other, 
but  the  purchaser  of  the  horse  took  possession 
of  it  on  Sunday:  Held,  that  there  was  such  a 
consummation  of  the  contract  on  Saturday  as 
made  it  valid.    Peake  v.  Conlan,  48  Iowa,  297. 

118.  A  contract  made  on  Sunday  is  not  a 
nullity.     If  for  labor  which  is  performed  on 
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another  day  by  one  pariy,  the  other  cannot  set 
up  its  turpitude  to  defeat  an  action  thereon 
against  him.  (Memuntha  v.  Smith,  4A  Qeo., 
541.)  It  is  not  wholly  inoperative,  for  when 
executed  no  relief  will  be  gntnted  to  either 
party.  {Myers  v.  Merwraih,  101  Mass.,  866.) 
When  such  a  contract  is  spoken  of  as  being 
void,  the  language  is  understood  to  mean  voida- 
ble, that  is,  it  may  be  defeated,  cannot  be  en- 
forced by  action.  (See  Pike  v.  King,  16  Iowa, 
49;  Adams  v.  Gay,  19  Vt,  858.)    Id. 

114*  In  order  to  defeat  a  contract  made  on 
Sunday,  it  must  be  shown  that  the  party  seeking 
to  enforce  it  had  some  voluntary  agency  in  con- 
summating the  contract  on  that  day.  {Sargent 
f?.  Bm«*,  21  Vt.,  99.)    Id. 

116.  Contract  oontrary  to  public  pol- 
icy* An  agreement  to  pay  a  railway  company 
a  certain  sum  of  money,  in  consideration  that 
the  company  will  adopt  a  line  aloni;  and  near 
a  public  highway,  instead  of  one  already  sur- 
veyed, is  not  contrary  to  public  policy  and  will 
be  enforced.  The  C.  R.  <0.  St.  P.  R.  Co.  v. 
Spafford,  41  Iowa,  292. 

116. :  champerty.    A  champertous 

contract  is  void  as  against  public  policy  (Board- 
man  4t  Brown  v  .Thompson,  25  Iowa,  407);  but 
the  defendant  cannot  avail  himself  of  the  de- 
fense that  the  contract  between  plaintiff  and  his 
attorney  is  champertous.  Adison  p.  The  C.  dt 
N.  W.  R.  R.  Co,,  42  Iowa,  274. 

117.  Compounding  felony.  Where  a 
mortgage  was  executed  upon  the  consideration 
that  the  son  of  the  grantor,  who  was  then  under 
arrest  for  embezzlement,  should  not  be  prosecu- 
ted, it  was  held  that  the  mortgage  was  based 
upon  an  illegal  consideration,  and  therefore, 
void.    Peed  v.  McKee  et  al.,  42  Iowa,  689. 

118.  Contracts  tending  to  promote 
or  requiring  performance  of  acts  pro- 
hibited by  statute.  Contracts  tendmg  to 
promote,  or  requiring  the  performance  of  acts 
forbidden  by  statute,  are  void,  even  though  the 
statute  does  not  so  declare,  but  merely  inflicts  a 
penalty  for  its  violation.  Dillon  dk  Palmer  v. 
Alien,  46  Iowa,  299. 

119.  Parties  in  pari  delicto.  The  fact 
that  one  of  the  parties  will  be  benefited  by  the 
refusal  to  enforce  such  a  contract,  does  not  con- 
stitute a  sufficient  ground  for  its  enforcement. 
Id. 

120.  The  present  case  distinguished  fix>m 


Wairous  dt  SnMnffer  «.  Blair,  92  Iowa,  58,  and 
Panghom  v.  Westlake,  86  Id.,  546.    Id. 

121.  The  rule,  ex  turp  causa  non  oritur 
actio,  will  not  avail  to  protect  a  wrong-doer 
against  an  innocent  party  whose  rights  have 
been  acquired  without  notice  of  the  violation 
of  law.  {Quick  v.  .Thomas,  6  Mich.,  76.)  The 
courts  will  afford  relief  where  parties  to  an  ille- 
gal contract  are  not  in  pari  delicto.  {Schermer- 
horn  V.  Talman,  14  N.  Y.,  93;  Tracy  «. 
Talmage,  Id.,  162;  Quick  v.  Thomas,  supra.) 
Johns  V.  Bailey,  45  Iowa,  241. 

122.  Contract  by  seducer  with  his 
victim.  Marriage  is  a  good  and  sufficient  con- 
sideration for  a  bond  by  the  seducer,  that  he 
will  pay  the  woman  he  has  seduced  a  sum 
named  if  he  shall  desert  her  or  fail  to  support 
her  or  the  child.  Armstrong  v.  Lester,  43  Iowa, 
159. 

128.  An  agreement  to  support  the  child,  un- 
der such  circumstances,  is  but  a  voluntary  under- 
taking to  do  what  the  law  requires  and  will  be 
sustained.    Id. 

124.  An  agreement  by  which  one  secures  a 
provision  for  the  support  of  wife  and  child  is 
not  against  public  polipy,  but  rather  is  &vored 
by  the  law.    Id. 

125.  Marriages  celebrated  after  the  com- 
mencement of  a  prosecution  for  seduction  be- 
tween the  parties  to  the  action  are  encouraged 
by  the  law,  and  contracts  which  promote  them 
receive  a  favorable  inten>retation.    Id. 

126.  That  such  a  contract  was  made  pending 
the  prosecution  will  not  defeat  it  for  duress  of 
the  obligor.    Id. 

Vn.  Pesfobmanob  akd  Fobfeitubb. 

127.  Respecting  construction  of  rail- 
road. In  a  contract  between  a  railroad  com- 
pany and  a  township,  which  stipulated  '*  thai 
said  company  will  not,  and  shall  not,  be  entitled 
to  draw  out  of  the  hands  of  the  treasurer  any 
money  collected  out  of  said  tax,  until  said  com- 
pany shall  have  erected  a  depot  within  one  mile 
of  the  village  of  New  Hampton,  in  New  Hamp- 
ton township,*'  the  words ''  New  Hampton  town- 
ship,'' were  merely  descriptive.  It  was  a  com- 
pliance with  the  contract  if  the  depot  were 
erected  within  one  mile  of  New  Hampton  vil- 
lage. The  McGregor  db  Sioux  City  R"y  v.  FoUy 
et  al.,  88  Iowa,  588. 

128.  By  the  terms  of  a  contract  between  W. 
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and  a  railway  company,  he  became  bound  to 
pay  the  latter  fifteen  hundred  dollars  if  within  a 
specified  time  it  should  have  completed  its  road 
to  West  Union  and  have  done  half  the  grading 
between  that  place  and  the  point  of  intersection 
with  the  M.  &  St.  P.  Railway:  Held,  that  the 
company  had  not  complied  with  the  contract  by 
completing  the  road  between  West  Union  and 
the  point  of  intersection  named,  while  it  failed 
to  construct  its  road  to  West  Union  from  the 
otlier  direction,  and  that  the  road  must  have 
been  completed  to  West  Union  on  the  one  side 
and  half  the  grading  done  on  the  other.  B,,  C. 
S.  dt  M.  R.  Co.  V.  Whitney,  43  Iowa,  113. 

129.  A  cotemporaneous  agreement  was  not 
admissible  to  vary  the  terms  of  the  written  in- 
sinuniQit.    Id. 

180.  If,  before  the  expiration  of  the  time  of 
performance,  W.  had  said  that  he  was  satisfied 
with  the  modification  of  the  terms  of  the  con- 
tract and  had  then  promised  payment,  notwith- 
standing the  modification,  it  might  have  been 
regarded  by  the  company  as  a  waiver  of  the 
conditions.    Id. 

131.  An  express  condition  upon  which  a  note 
was  made  payable,  *'  that  a  depot  be  established 
within  eighty  rods  of  the  present  town  of  Wheat- 
land," was  not  fulfilled  by  the  building  of  a 
depot  within  eighty  rods  of  the  limits  of  the 
town  as  extended  after  the  note  was  given.  The 
recorded  plat  of  the  town  at  the  date  of  the  ex- 
ecution of  the  note  will  govern  in  the  construc- 
tion of  the  contract.  The  D.  d^St.  P.  R.  Co.  v. 
Rogers,  39  Iowa,  2d8. 

182.  Performanoe  of  precedent  con- 
ditions.  When  the  plaintiffs,  under  a  contract 
for  the  construction  of  a  railroad  for  the  defend- 
ant, agreed  to  collect  and  receive  in  part  payment 
a  certain  sum  from  a  township  tax  voted  by  the 
people  of  the  township  or  from  certain  subscrip- 
tions to  stock  that  had  been  made,  it  was  held, 
that  to  entitie  the  plaintiffs  to  recover,  they  must 
show  proper  effort  and  diligence  on  their  part  to 
collect  either  from  the  subscription  or  tax,  or 
some  excuse  for  not  so  doing.  The  River  R.  R. 
Construction  Co.  v.  Arnold,  35  Iowa,  99. 

188.  Time  of  performftiioe.  A  contract 
with  a  railroad  company,  embodied  in  the  deed 
for  the  right  of  way,  provided  for  the  construc- 
tion of  a  cattle  pass  by  the  company,  but  fixed 
no  time  therefor.  Held,  that  the  company  had 
a  reaaonable  time  after  the  completion  of  the 


road.    Livingston  v.  The  Iowa  Midland  R,  R, 
Co.,  35  Iowa,  555. 

184*  And  generally,  when  no  time  is  fixed, 
the  party  wiU  have  a  reasonable  time.  Curtiss 
V  The  City  of  Waterloo,  B8  Iowa,  266. 

186.  In  a  written  instrument,  by  the  terms 
of  which  the  obligor  became  bound  to  pay  a 
certain  sum  of  money  to  a  railroad  company 
when  the  road  was  completed  and  the  cars  run- 
ning between  designated  points,  the  words, 
*'  The  road  to  be  finished  by  September  1. 1872,** 
were  held  not  to  imply  a  condition  precedent. 
The  obligor  was  not  released  from  payment  by 
the  fact  that  the  road  was  not  completed  at  the 
time  fixed  in  the  instrument.  Davis  dt  Co.  v. 
CMan,  39  Iowa,  392. 

186.  A  subscription  list,  signed  to  aid  in  the 
construction  of  a  railroad,  provided  that  a  cer- 
tain payment  should  be  made  when  the  road  in- 
tersected with  another  *'at  Wheatland''  and 
"has  been  permanentiy  located  to  and  within 
the  limits  of  the  town  of  Wheatiand,  with  a 
station  at  the  same:''  Held,  that  a  construction 
of  the  road  through  the  town  and  of  the  depot 
just  outside  of  its  limits  was  not  a  compliance 
with  the  terms  of  the  contract.  Davenport  dt 
St.  Paul  R.  Co.  V.  O'Connor,  40  Iowa,  477. 

187.  That  the  committee,  to  whom  the  sub- 
scription list  had  been  entrusted,  with  directions 
to  turn  it  over  to  the  company  whenever  they 
became  satisfied  that  the  latter  had  complied 
with  its  conditions,  did  in  fact  dehver  it  in  the 
exercise  of  their  discretion,  does  not  render  the 
contract  binding  upon  subscribers.    Id. 

188.  The  terms  of  a  subscription  to  aid  in 
the  construction  of  a  railway  contained  the  stip- 
ulation that  the  money  should  be  paid  "in  in- 
stallments of  five  per  cent  so  long  as  the  work 
should  be  in  actual  progress,"  and  that  if  the 
railway  company  named  should  fail  to  construct 
the  road,  then  the  amount  subscribed  should  be 
paid  on  the  same  terms  and  conditions  to  any 
other  company  which  would  grade  and  tie  a  road 
between  the  points  designated:  Held,  that  the 
grading  and  tieing  were  not  conditions  precedent 
to  the  payment  of  the  subscription.  The  Iowa 
Northern  Cent.  R.  Co.  v.  Bliobenes,  41  Iowa,  267. 

189.  Where  by  the  terms  of  a  promissory 
note  the  maker  undertook  to  pay  a  certain  sum 
to  a  railroad  company  two  years  after  its  trains 
should  be  running  to  a  point  specified,  in  con- 
sideration of  the  construction  of  the  road  and 
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the  openiogof  a  certain  stareet  within  sixty  days, 
held,  that  the  failure  to  construct  the  road  and 
open  the  stzeet  within  sixty  days  did  not  release 
the  maker  from  his  obligation  of  payment.  Traer 
V.  Stuart,  46  Iowa,  14.  * 

140.  Where  a  party  agreed  that  he  would 
give  to  a  railway  company  a  sum  named  if  the 
railway  should  be  constructed,  and  a  train  run- 
ning to  "  within  one  mile  of  ElkpOrt  Post  Office'' 
at  a  time  specified,  and  the  road  was  built  at  the 
time  named  in  the  contract  and  the  depot  located 
within  one  mile  of  the  post  office,  and  on  the 
day  specified  a  passenger  train  ran  to  a  point 
within  two  hundred  yards  of  the  depot,  it  was 
held  that  the  company  had  substantially  com- 
plied with  the  terms  of  the  contract  and  the 
subscriber  was  liable  thereon.  The  C.  D,  dt  M. 
B.  Co.  V.  Schewe,  45  Iowa,  79. 

141.  Agreement  to  deliver  in  a  reason- 
able time.  A  contract  for  the  delivery  of  stone 
stipulated  that  it  should  be  delivered  within  a 
reasonable  time.  The  purchaser  subsequently 
asked  that  a  time  certain  for  deliveiy  should  be 
inserted  in  the  contract,  which  the  contractor 
refused  to  permit:  Held,  that  evidence  of  the 
request  by  the  obligee  was  not  competent  to 
show  that  he  understood  a  reasonable  time  for 
delivery  to  be  the  date  which  he  asked  to  have 
inserted.  Le  Grand  Quarry  Co.  v.  Reichard  et 
at.,  40  Iowa,  161. 

142.  The  acceptance  of  a  house  from 
the  contractor  by  the  owner  of  the  land  on 
which  it  is  built  does  not  discharge  the  contractor 
or  preclude  the  owner  £rom  showing  that  the 
work  was  not  done  in  a  workmanlike  manner. 
{Mitchell  V.  Wescotta  Land  Co.,  3  Iowa,  209.) 
Kilboumej  Jenkins  4t  Co.  v.  Jennings  dt  Co.  et 
al.,  40  Iowa,  473. 

148. •  The  contractor  is  entitled  to  re- 
cover for  any  extra  work  upon  the  building  out- 
side of  the  terms  of  the  contract,  but  the  amount 
of  such  recovery  must  be  diminished  by  any 
claims  of  the  owner  for  defective  work.  Id. 

144.  Where  time  is  of  the  essence* 

Where  time  is  made  of  the  essence  of  the  con- 
tract by  the  express  terms  thereof,  and  the  lan- 
guage of  the  instrument  discloses  that  a  strict 
compliance  with  its  conditions  was  the  intention 
of  the  parties,  a  failure  in  performance  will  en- 
title the  obligor  to  declare  a  forfeiture.  The 
Iowa  Railroad  Land  Co.  v.  Mickel,  41  Iowa, 
402. 


145. :  application.    A  contract  for  the 

sale  of  real  estate,  to  be  paid  for  in  installments 
at  times  fixed  therein,  stipulated  that  upon 
"faOure  or  default,  the  times  of  the  payments 
being  of  the  essence  of  this  contract, ''  the  obligor 
should  have  the  right  to  terminate  the  contract. 
A  day  of  payment  falling  upon  Sunday,  the 
obligee  transmitted  on  Monday  an  amount  three 
dollars  less  than  the  instaUment  due,  and  the 
balance  some  days  thereafter:  Held,  that  after 
forfeiture  for  this  breach  a  court  of  equity  could 
not  interfere  to  relieve  the  obligee.    Id. 

146.  :  foreclosure.    Section  3671*  of 

the  Revision  does  not  defeat  the  right  of  forfeit- 
ure and  require  foreclosure  when  the  parties  have 
provided  otherwise  in  their  contract.    Id. 

147.  Extrinsic  evidence  is  admissible  to  show 
that  time  was  intended  to  be  of  the  essence  of 
the  contract.     Thurston  v.  Arnold,  43  Iowa,  43. 

148.  Where  performance  is  stipulated 
for  certain  fixed  time.  Where  damages 
are  asked  for  the  breach  of  a  contract  stipulating 
for  performance  at  a  certain  fixed  time,  it  is  error 
to  instruct  the  jury  to  find  damages  if  the  con- 
ditions were  not  performed  in  treasonable  time. 
Sturgeon  v.  Hock,  43  Iowa,  155. 

149.  Substantial  compliance:  specflo 
performance.  Where  one  agreed  in  writing 
to  convey  to  a  railroad  company  five  acres  of 
land,  on  condition  that  the  company  would 
locate  its  depot  upon  a  certain  forty-acre  tract  or 
upon  any  five  acres  adjoining,  and  the  depot  was 
located  upon  a  tract  which  touched  a  comer  of 
the  forty  acres  but  did  not  lay  along  side  of  it, 
it  was  held,  that  there  bad  been  a  substantial 
compliance,  entitling  the  company  to  specific  per- 
formance. Fitzgerald  dt  Remick  «.  Britt,  48 
Iowa,  489. 

160.  EfiTect  of  incorrect  conclusion  of 
party  as  to  performance.  The  conclnaioa 
of  a  party  to  a  contract  that  the  contract  has 
been  performed  will  not  bind  him,  if  the  con- 
tract shall  not  have  been  actually  performed  in 
accordance  with  its  terms.  Smyth  t.  The  Ex^ 
eeutors  of  E.  B.  Ward,  46  Iowa,  339. 

161.  Failure  to  perform :  laches.    One 

of  the  parties  to  a  contract  cannot  complain  of 
a  failure  to  perform  by  the  other,  if  his  own 

*  SnoTTox  9671.  The  yendoia  of  real  ectate,  when  pact 
or  all  the  piuohMe  money  romalne  nnpald  after  the  d^f 
fixed  for  payment,  whether  time  la  or  u  not  the  eaaenos 
of  the  oontraot,  may  file  hia  petition  a-^king  the  oourt  to 
require  the  pnrcbaaer  to  petfoxm  hla  eonttaoi  or  to  fora^ 
ckiae  and  aou  hla  intereat  In  the  property. 
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laches  has  contributed  to  defeat  the  purpose  of 
the  contract.  Smith  v.  The  C,  B.  d^  M.  B.  R. 
Co.,  43  Iowa,  239. 

YIII.  Rescission. 

162.  An  executory  contract  may  be  rescinded 
upon  a  failure  of  the  obligor  to  perform  the  con- 
ditions thereof*  and  a  restoration  of  him,  or  an 
offer  to  restore  him,  to  the  position  he  occupied 
when  the  contract  was  entered  into.  Anderson 
9.  Haskell  etaL,4b  Iowa,  45. 

168.  Eflfeot  of  tender  of  money  before 
due.  A  party  is  not  bound  to  accept  i^oney  in 
payment  for  land  and  surrender  a  bond  there- 
for, if  payment  is  offered  before  the  time  fixed 
in  the  contract,  nor  will  such  offer  prevent  him 
from  rescinding  the  contract  if  payment  is  not 
made  according  to  its  terms.  Sigler  v.  Wick, 
45  Iowa,  690. 

164.  Construction  of  bond  providing 
fbr  forfeiture.  A  bond  provided  for  a  forfeit- 
ure if  the  defendant  should  sell  *'  any  vinous  or 
malt  Uqors  to  any  intoxicated,  card-playing, 
whatsoever  person  or  habitual  drunkard :' '  Heldf 
that  it  was  intended  to  prohibit  the  sale  to  an 
intoxicated  and  card-playing  person.  The  City 
of  Df corah  v.  Kesselmier,  46  Iowa,  166. 

166.  Grounds  insufficient  to  justify 
rescission.  Where  the  owner  of  a  horse 
placed  him  in  the  hands  of  another  to  be  trained 
and  driven  for  a  specified  time,  reserving  to 
himself  the  right  to  take  possession  of  the  animal 
whenever  he  became  dissatisfied  with  the  man- 
ner in  which  he  was  kept  and  trained,  he  was 
not  entitled  to  take  the  horse  from  the  trainer 
without  showing  some  negligence  or  ill  treat- 
ment on  the  part  of  the  latter,  or  other  grounds 
ju^tiiymg  him  in  rescinding  the  contract.  Barr 
9.  Van  Duyn,  45  Iowa,  228. 


CONVEB8ION. 


1.  What  will  amount  to  a  conyersion : 
execution.  J.  exeuited  a  chattel  mortgage 
upon  a  field  of  growing  com,  but  remained  in 
fpossession  thereof  as  tenant  of  the  mortgagee, 
and  defendant  caused  an  execution  to  be  levied 
upon  the  com  as  the  property  of  J.,  with  whom 
it  was  left  as  defendant's  agent,  held^  that  the 
levy  constituted  a  conversion.  Stuart  v.  Phelps, 
89  Iowa,  14. 


2,  Subsequent  work  and  labor.  In  the 

case  of  an  unlawful  conversion  of  a  field  of 
growing  com,  the  trespasser  is  not  entitled  to 
compensation  for  labor  subsequently  rendered 
thereon,  notwithstanding  his  services  may  have 
increased  its  value.  Baker  o,  Wheeler  dt  Martin, 
8  Wendell,  503;  Silshury  v.  MeCoon,  3  Corn- 
stock,  379.)    Id, 

8.  Bailment :  negligence.  The  unlawful 
conversion  of  property  does  not  simply  involve 
the  responsibility  of  a  bailment  with  mutual 
advantage  to  the  parties.  He  who  converts  it 
is  bound  to  exercise  more  than  ordinary  care  in 
its  preservation.    Id, 

4.  Confusion  of  property.  Where  one 
unlawfully  converts  property  upon  which  there 
is  a  chattel  mortgage,  and  mingles  it  with  other 
similar  property  free  from  incumbrance,  upon 
him  rests  the  obligation  to  separate  it  from  the 
latter.    Id, 

6.  Eyidence.  Conversion  may  be  estab- 
lished either  by  direct  proof  of  the  fact  or  l^ 
proof  of  demand  and  refusal;  but  evidence  of 
demand  and  refusal  will  not  establish  the  con- 

* 

version  where  the  failure  to  comply  with  the 
demand  can  be  sufficiently  explained  by  the  ex- 
istence of  other  circumstances.  The  Stato  v. 
Bryan,  40  Iowa,  379. 


OOKVEYANCE. 


I.  Geneballt. 

II.  EXBCUTION  AND  DeLIVEBT. 

III.  Consideration. 

IV.  Form,  Construction  and  Effect. 

V.  COYENANTS  AND  ACTIONS  ThERBON. 

a.  Generally, 

h.  Breach  of  and  measure  of  damages. 

YI.  Bbgordino  Act. 


I.  Generaixt. 

1.  After  acquired  title.  The  rule  under 
our  statute  (Rev.  §  2210)  that  where  a  deed  con- 
veys  a  greater  interest  than  the  grantor  at  the 
time  possesses,  an  after-acquired  title  inures  to 
the  benefit  of  his  grantee,  is  subject  to  an  excep- 
tion where  such  grantor  executes  to  his  grantor 
a  mortgage  to  secure  a  part  of  the  purchase- 
money  on  the  premises  subsequently  conveyed 
by  the  latter  to  the  former.  Morgan  v.  Oraham 
et  ah,  35  Iowa,  213. 
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2. :  rale  applied.    It  was  accordingly 

held,  where  A.  executed  a  deed  of  conyeyanoe 
for  premises,  to  which  he  then  had  no  title,  to 
B.,  and  A.  afterwaid  purchased  and  received  a 
deed  for  the  premises  from  C,  the  owner,  and 
executed  bade  to  him  a  mortgage  thereon  to 
secure  a  part  of  the  purchase  money,  that  the 
rights  of  C.  under  his  mortgage  were  not  affected 
by  the  prior  conveyance  from  A.  to  B.    Id. 

8.  In  order  that  a  conveyance  may  so  operate 
as  to  pass  an  after-acquired  title,  semble,  that  it 
must  be  so  executed  as  to  have  passed  the 
grantor's  estate  at  the  time  of  its  execution,  had 
he  then  held  the  title.  Heaton  v.  Fiyherger, 
38  Iowa,  185. 

4.  When  set  aside.  When  set  aside  on 
the  ground  of  accident  and  mistake.  Larson  v. 
Burke,  39  Iowa,  703. 

5.  When  grantor  was  insane.  Equity 
will  not  interfere  to  set  aside  a  conveyance,  on 
the  ground  of  the  insanity  of  the  grantor,  to 
one  who  has  purchased  in  good  faith  and  for 
value,  in  ignorance  of  the  mental  condition  of 
the  grantor.  AsJicra/t  et  al,  v,  De  j^rmond  et 
al.t  44  Iowa,  229. 

6.  Where  it  was  sought  to  set  aside  a  convey- 
ance on  the  ground  of  the  insanity  of  the  grantor, 
and  it  appeared  that  the  insanity  had  been  of 
slow  and  steady  growth,  it  was  held  that  evi- 
dence respecting  the  mental  condition  of  the 
grantor  at  a  period  subsequent  to  the  time  of  the 
execution  of  the  conveyance  was  competent.  Id. 

7.  Fraud  and  undue  influence.    W. 

lived  for  years  in  unlawful  relations  with  a 
woman  who  shared  his  home,  and  who  claimed 
to  be  a  spiritualistic  medium,  and  to  have  daily 
communications  with  his  deceased  wife,  whdse 
memory  he  greatly  revered;  during  this  time  she 
acquired  great  influence  over  him  and  controlled 
him  to  a  large  degree  in  the  management  of  his 
business  affairs ;  at  the  same  tune  he  was  addicted 
to  the  use  of  alcoholic  liquors  to  such  excess  that 
he  became  very  much  debilitated  in  mind  and 
body;  previous  to  his  death  he  conv^ed  large 
portions  of  his  property,  for  the  consideration  of 
**ane  dollar  and  friendship,"  to  the  woman  with 
whom  he  had  been  living  in  adulterous  inter- 
course: Held,  that  the  conveyances  should  be 
set  aside,  on  the  ground  that  they  were  pro- 
cured by  undue  influence.  Leightan  v.  Orr,  44 
Iowa,  679. 


8. 


what  constitutes.    Influence  ob- 


tained by  the  use  of  unlawful  means,  or  immoral 
or  indecent  conduct  is  undue  influence,  and  the 
party  exercising  it  cannot  be  permitted  to  derive 
advantage  therefrom.    Id, 

9. :  burden  of  proof.    The  burden  is 

upon  the  party  asserting  the  validity  of  a  con- 
veyance obtained  from  one  with  whom  he  lives 
in  confidential  relations,  to  show  that  it  was  not 
procured  by  an  abuse  of  the  confidence  or  by 
undue  influence.    Id, 


10. 


:  unlawfiil  cohabitation.    The 


exercise  of  such  influence  will  be  presumed 
where  the  grantor  and  grantee  are  living  in 
unlawfiil  cohabitation,  in  the  absence  of  proof 
of  a  valid  consideration  for  the  conveyance.  Id. 

11.  The  plaintiff,  an  only  child,  and  a  minor 
at  the  time  of  her  father *s  death,  continued  to 
reside  in  the  family  with  her  step-mother  and 
the  latter's  children  by  a  former  marriage  until 
she  attained  her  majority,  when  at  the  solivsita- 
tion  of  the  step-mother  and  her  son,  plaintiff 
conveyed  to  the  latter,  for  an  inadequate  con- 
sideration, her  interest  in  her  £ather*s  estate,  of 
the  extent  and  value  of  which  she  was  ignorant: 
Held,  that  the  conveyance  was  voidable  and 
would  be  set  aside  upon  her  application.  Davit 
V.  Dunne  etal.^AQ  Iowa,  684. 

12.  Lis  pendens :  efifeot  of.    0.,  who  was 

the  owner  of  certain  lands  subject  to  trust  deeds, 
conveyed  the  same  to  his  son.  F.  obtained  a 
judgment  against  0.,  and  in  1857,  brought  this 
action  to  set  aside  the  conveyance  as  fraudulent 
and  subject  the  lands  to  the  payment  of  his 
judgment.  Pending  this  suit  the  trust  deeds 
were  foreclosed  and  the  purchasers  thereunder 
subsequently  sold  and  conveyed  the  lands  to  C, 
a  married  daughter  of  0.    Held: 

1.  That  the  pendency  of  the  action  did  not 
prevent  G.  from  acquiring  titie  to  the  lands, 
such  titie  being  adverse  to  that  of  0. 

2.  That  her  titie  was  valid  in  the  absence  of 
proof  that  it  was  procured  with  the  money 
of  0. 

3.  That  the  fcust  of  her  residence  upon  the 
premises  with  her  father  would  not  alone 
raise  a  presumption  that  the  titie  was  ac- 
quired with  the  income  therefrom.  SempU 
V,  McCrary  e<  aZ.,  46  Iowa,  37. 

18.  Bestoration  of  consideration  on 
ilulure  of  title.  Where  land  was  conveyed 
to  a  grantee,  and  by  him  to  a  second  who  after- 
wards deeded  it  without  warranty  to  a  third 


CONVEYANCE. 


71 


Generally. 


grantee,  and  the  original  canveyanoe  was  sabse- 
qnently  set  aside,  the  decree  providing  for  a 
repayment  of  the  consideration  for  the  first 
sale,  and  making  it  a  lien  upon  the  land,  held, 
that  the  grantee  without  warranty  had  a  para- 
mount equity,  and  would  prevail  over  the  cred- 
itor of  the  first  grantee.  Deere  <t  Co,  v.  Young 
H  al.,  89  Iowa,  588. 

14.  Fraud:  ixmooent  purchaser.  Fraud 
practiced  upon  the  grantor  of  lands,  in  procur- 
ing  the  conveyance,  will  not  vitiate  the  title  of 
an  innocent  purchaser  £rom  the  grantee  without 
notioe.     Weaver  p.  Carpenter^  42  Iowa,  348. 

15.  A  purchaser  in  good  faith  for  a  valuable 
consideration,  who  ezerdses  due  diligence  by 
ezaming  the  records  of  the  county  to  ascertain 
the  condition  of  his  title,  will  be  protected  from 
outstanding  equities  of  which  he  had  no  notice. 
Id. 

16.  Burden  of  proof.  The  grantees  of  a 
subsequent  purchaser  under  a  fraudulent  con- 
vqrance  have  the  burden  of  proof  to  show  that 
they  purchased  in  good  faith  for  a  valuable  con- 
sideration, the  recitals  of  the  deed  to  that  effect 
not  entitling  them  to  the  pi-otection  of  purchasers 
for  value.  Throckmorton  v.  Rider  et  al.,  42 
Iowa,  84. 

17.  Unless  it  be  made  to  appear  that  they 
thus  purchased,  the  title  of  the  equitable  owner 
will  be  deemed  paramount.    Id. 

18.  Bona  fide  purchasers  for  a  valua- 
ble consideration  may  acquire  an  interest  in 
land  free  firom  any  equity  or  trust  with  which  it 
was  charged  in  the  hands  of  the  grantor. 
Hewitt  V.  Rankin  et  a/.,  41  Iowa,  85. 

10,  Notice  of  existing  equities.  The 
title  of  one  who  purchased  real  estate,  entered 
into  possession  and  has  made  valuable  improve- 
ments, cannot  be  affected  by  equities  in  favor  of 
a  third  party  of  which  he  had  no  notice.  Cragin 
V.  Henry  et  al.,  40  Iowa,  158. 

20.  Whoever  purchases  real  estate  of  the  per- 
son holding  the  legal  liUe  and  takes  a  conveyance 
of  the  property  without  notice  of  outstanding 
equities  and  pays  a  valuable  consideration,  takes 
it  divested  of  such  equities  and  of  all  liens 
thereon.  The  Farmers*  National  Bank  v. 
Fischer,  44  Iowa,  252. 

21.  A  purchaser  will  not  be  affected  by  notice 
of  an  equitable  claim,  if  he  purchase  from  a 
vendor  who  himself  bought  bona  fide  without 
notice.    Aeeheraft  v.  De  Armond,  44  Iowa,  229. 


22,  The  husband  purchased  real  estate  and 
had  the  deed  made  to  his  wife,  although  he  was 
at  that  time  largely  indebted;  the  land  was  sub- 
sequently levied  on  and  sold  under  judgment 
against  him;  previously  to  this  sale,  however, 
the  wife  had  conveyed  the  land  for  a  valuable 
consideration  to  a  purchaser  in  good  faith  and 
without  notice  of  any  adverse  claim  of  title: 
Held,  that  the  title  of  the  latter  was  superior  to 
any  equity  acquired  under  the  sheriff's  deed. 
Eldred  v.  Drake,  48  Iowa,  569. 

28.  Where  conyeyance  is  made  ui>on 
a  condition.  Where  a  conveyance  is  made  upon 
a  condition,  the  condition  expressed  in  the  deed 
must  be  conclusively  presumed,  in  the  absence 
of  fraud,  accident  or  mistake,  to  be  the  only 
condition,  and  if  that  is  kept  the  title  cannot  be 
assailed.   Dunbar  v.  Stickler  etal.,4b  Iowa,  384. 

24. :  time  of  payment.    Where  the 

time  of  payment  fixed  in  a  deed  is  upon  a  day 
specified  *'if  required  or  demanded,''  a  reasona- 
ble time  is  allowed  after  demand  in  which  pay- 
ment may  be  made.    Id. 

26.  What  are  appurtenances.  Appur- 
tenances are  things  belonging  to  another  thing 
as  principal  and  which  pass  as  incident  thereto. 
The  term  as  used  in  conveyances  passes  nothing 
but  the  realty  and  such  things  as  belong  to  it. 
The  Ottumtoa  Woolen  Mill  Co.  v.  Hawley  et  al., 
44  Iowa,  57. 

26.  Where  a  flather  oonyeyed  to  his 
sons,  with  covenants  of  warranty,  cer- 
tain realty  upon  which  there  were  incumbrances, 
held,  that  after  his  death  the  incumbrances  were 
debts  of  his  estate  and  not  of  his  grantees. 
Sharplese  v.  Gregg,  45  Iowa,  649. 

27.  When  conyeyance  absolute  may 
be  treated  as  security  for  money.  A  con- 
veyance, absolute  in  form,  to  a  creditor  of  the 
grantor,  may  be  treated  as  security  simply  for 
moneys  advanced,  where  the  grantor  at  the  time 
of  executing  it  was  indebted  to  others  than  the 
grantee,  and  the  property  may  be  ordered  sold 
and  the  proceeds,  after  discharging  the  grantee's 
debt,  subjected  to  the  claims  of  other  crediton. 
Keeder  and  Orvia  dt  Co.  v.  Murphy  et  al.,  48 
Iowa,  418. 

28.  Lost  deed.  Evidence  considered  which 
was  held  sufiBdent  to  establish  the  fiict  of  a  con- 
veyance when  the  deed  had  been  lost.  Cutler 
V.  Bangs,  40  Iowa,  694. 

29.  Secret  reservation.     A  conveyance 
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of  land,  with  a  secret  reservation  that  the  Ten- 
dor  shall  have  the  use  and  eigoyment  of  it  for  a 
time  without  payment  of  rent,  the  same  consti- 
tutingp  a  part  of  the  consideration,  is  fraudulent, 
although  based  upon  a  valuable  consideration. 
Dean  v.  Skinner,  42  Iowa,  418. 

30.  Effect  of  acceptanoe.  By  the  accept- 
ance of  the  deed  the  contract  of  sale  is  executed 
and  merged  therein,  and  any  inconsistencies 
between  its  original  terms  and  the  deed  are  in 
general  to  be  explained  by  the  latter.  Davenport 
V.  Whisler  and  Shields,  46  Iowa,  287. 

II.  Execution  and  Deliysbt. 

81.  Execution  may  be  established  by 
circumstances.  Where  the  testimony  was 
conflicting  in  regard  to  the  execution  of  a  deed, 
defendant  denying  its  execution  because  the 
purchase  price  had  not  been  paid  in  full,  and  it 
appeared  that  some  years  elapsed  before  any 
claim  was  made  for  the  alleged  unpaid  balance, 
and  that  the  grantor  had  on  various  occasions 
admitted  the  existence  of  the  deed,  held,  that 
its  execution  might  be  inferred  from  these  cir- 
cumstances. Cameron  et  al.  v.  Movey  et  al.,  38 
Iowa,  598. 

82.  Deliyery :  presumption  as  to.   The 

proper  acknowledgment  and  recording  of  a 
deed,  beneficial  in  its  character  to  the  grantee, 
affords  a  presumption  of  delivery.  Craven  v. 
Winter,  38  Iowa,  471. 

88*  Where  the  grantor  delivered  a  deed  to 
the  wife  of  the  grantee  in  his  absence  with  the 
declaration  that  it  was  intended  for  his  benefit, 
it  id  presumed  to  have  been  delivered  to  grantee. 
Id. 

84.  What  constitutes.  What  constitutes 
a  valid  delivery  of  a  deed  depends  largely  upon 
the  intent  of  the  grantor,  and  the  particular  cir- 
cumstances of  the  case.  Actual  manual  delivery 
and  transfer  of  possession  are  not  absolutely 
essential  to  effect  a  change  of  title.  {Foley  v. 
Howard,  8  Iowa,  60;  Stow  v.  Miller,  16  Id.,  463; 
Tollman  r.  Cooke,  39  Id.,  402;  Scrugham  v. 
Wood,  15  Wend.,  545;  Mastereon  v.  Cheek,  23 
111.,  76;  Puraeley  v.  Walker,  42  Id.,  311;  Lee- 
sees  of  Mitchell  r.  Ryan,  3  Ohio  St.,  382;  Cecil 
9,  Beaver,  28  Iowa,  242.)  Newton  and  Seeley  v. 
Beater  et  ah,  41  Iowa,  3:34. 

85.  Where  a  father  had  executed  a  convey- 
ance of  realty  to  his  infant  son,  but  had  retained 
the  deed  in  his  possesion,  and  had  in  various 


ways  indicated  his  intention  that  the  property 
in  question  should  be  thus  bestowed  at  his  death, 
it  was  held,  that  effect  should  be  given  to  this 
intention,  notwithstanding  there  had  been  no 
manual  delivery  of  the  deed.    Id, 

86.  Where  a  deed  from  a  father  to  a  son,  in 
consideration  of  love  and  affection,  was  not  re- 
corded until  ten  years  after  its  execution,  and 
meanwhile  remained  in  possession  of  the  father 
as  guardian,  his  testimony  that  he  intended 
delivery  at  the  time  of  execution  was  held  suffi- 
cient to  establish  the  fact  that  the  title  then 
passed  to  the  son.  Tollman  v.  Cooke  et  al,  39 
Iowa,  402. 

87.  The  question  of  the  delivery  of  a  deed  is 
always  one  of  intention  of  the  parties;  that  an 
instrument  of  conveyance  passed  from  the  hands 
of  the  owner  to  the  party  named  therein  as 
grantee,  "without  the  intent  of  the  former  to 
convey,  does  not  constitute  dehveiy.  Steel  v. 
Miller  et  al.,  40  Iowa,  402. 

88.  The  deliyery  of  a  deed  implies  its 
acceptance  by  the  grantee,  in  the  absence  of 
fraud,  artifice,  or  imposition.  Davenport  v, 
Whisler  and  Shields,  46  Iowa,  287. 

III.  Consideration. 

89.  Failure  of  consideration.  The  &il- 
ure  to  deliver  property  agreed  upon  as  the  con- 
sideration of  a  conveyance,  does  not  invalidate 
the  deed,  but  merely  furnishes  the  grantor  a 
right  of  action  for  the  value  of  the  consideration 
stipulated.    Lake  v.  Gray,  35  Iowa,  459. 

40.  Consideration  of  loye  and  afOdo- 
tion.  A  conveyance  for  the  consideration  of 
love  and  affection  is  good  between  the  parties 
and  all  others  except  subsequent  purchasers 
without  notice,  and  creditors.  Craven  v.  Win- 
ter, 38  Iowa,  472. 

41.  By  parent  to  son.  A  ^uniy  brought 
an  action  to  set  aside  a  conveyance  by  a  widow 
to  her  son  on  the  ground  tjpt  it  was  fraudulently 
made,  and  that  she  was  likely  to  become  a 
charge  upon  the  county.  He  alleged  that,  after 
the  death  of  his  father,  he  had  clothed  and  main- 
tained the  family,  made  improvements  upon  the 
property,  bestowed  his  personal  services  upon  it, 
paid  the  taxes  and  otherwise  expended  a  large 
amount  thereon;  Ae/c/,  that  the  matters  alleged 
constituted  a  good  defense  and  that  the  demur^ 
i^r  to  his  answer  should  have  been  overruled. 
Dubuque  County  v,  Reynolds,  41  Iowa,  454. 
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42. :ftitare  support.   A  father  agreed 

with  two  80119  that  if  they  would  remain  on  his 
£ucm,  and  assist  in  canying  it  on  and  in  educa- 
ting their  brothers,  ho  would  convey  the  farm  to 
them,  and  in  consideration  for  their  services  and 
their  agreement  to  support  him  and  their  mother 
the  remainder  of  their  lives,  he  subsequently 
executed  ihe  conveyance;  held,  that  such  a  con- 
veyance was  fraudulent  and  would  be  set  aaide 
at  the  instance  of  creditors.  Graham  v.  Rooney 
et  al.,  42  Iowa.  567. 

43.  Agreement  for  payment  of  money. 

A  conveyance  will  not  be  deemed  voluntary  and 
improvident  when  made  in  consideration  of  an 
agreement  for  the  payment  of  money  which  is 
enforceable  in  an  action  at  law.  Dunbar  v. 
Stickler  et  al.,  45  Iowa,  384. 

lY.  Form,  Construction  and  Effect. 

44.  Publio  lands:  oonyeyanee  by 
holder  of  certiflcate.  A  conveyance  by  a 
purchaser  of  land  from  the  United  States,  hold- 
ing a  certificate  of  entry  or  location,  before  a 
patent  is  issued,  will  pass  the  title  to  his  grantee. 
Sillyman  v.  King  et  al.,  36  Iowa,  207. 

46.  Status  of  holder  of  certiflcate. 

The  holder  of  the  certificate  is  the  owner  in  the 
same  sense  as  if  he  held  the  patent.  The  issu- 
anoe  of  the  patent  only  perfects  the  evidence 
of  his  ownership.  {Carroll  v.  Stcfford,  4  How. 
(U.  S.),  460;  Stoddard  v.  Chambers,  2  Id.,  285; 
Cavender  v.  Smith,  3  G.  Greene,  349;  Stryker  v, 
Polk  County,  22  Iowa,  131;  2  Washb.  on  Real 
Prop.,  544, 545,  and  cases  cited  in  notes  1  and  2.) 
Id. 

46.  That  the  purchaser  of  land  &om  the 
United  States  may  convey  the  same  while  he  is 
the  holder  of  a  certificate  of  entiy  or  location 
prior  to  the  issuing  of  the  patent  so  as  to  pass  his 
title  in  the  land  to  his  grantee  is  well  settled. 
Id.  Qiianig  Arnold  v.  Grimes,  2  Iowa,  1,  and 
cases  cited;  Cavender  v.  Heirs  of  Smith,  5  Id., 
157;  Davis  v.  Rickabaugh,  32  Id.,  540. 

47.  Effect  on  subsequent  purchaser. 

But  a  subsequent  purchaser  must  have  his  con- 
vi^ance  or  evidence  of  title  recorded  in  order  to 
affect  purchasers  subsequent  to  himself  without 
notice.  Id. 

48. :  onus.  But,  in  a  contest  of  this  kind, 

the  onus  is  on  the  subsequent  purchaser  to  show 
that  he  made  his  purchase  in  good  faith  and  for 
avaloablc  consideration,  paid  before  notice  of  the 
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prior  conveyance.  {Boone  v.  Childs,  10  Pet., 
211 ;  Williams  v.  Norton,  9  Iowa,  528;  Barney 
V.  McCarty,  15  Id.,  510;  Sanders  v.  Bolton,  26 
Cal.,  393;  Wormley  v.  Wormley,  8  Wheat.,  421; 
Losey  v.  Simpson,  3  Stock.)    Id. 

49.  The  reason  and  object  of  this  rule 
is  to  prevent  frauds  and  impositions  on  in- 
nocent persons.  {Hogg  v.  Skeen,  114  Eng.  Com. 
Law.,  426.)  And  it  obtains  at  law  as  well  as  in 
equity.  The  principle  upon  which  this  rule  rests 
would  seem  to  apply  with  at  least  equal  force  to 
a  person  claiming  to  be  a  subsequent  purchaser 
of  real  property  for  a  valuable  consideration 
without  notice,  as  to  the  purchaser  of  commer- 
cial paper,  especially  when  the  question  arises  in 
a  suit  in  equity.  It  was  accordingly  held,  in 
Bolton  v.  Jackes,  6  Rob.,  166,  that  a  grantee 
who  seeks  to  shelter  himself  against  the  conse- 
quences of  a  fraud  committed  by  his  grantor 
under  the  bona  fides  of  his  purcluise,  w  bound 
to  prove  the  payment  of  the  consideration,  as 
well  as  other  iacts  which  the  shape  of  the  case 
may  require;  that  his  title  is  not  derived  alone 
from  the  conveyance  to  him,  but  from  that  as 
forfeited  by  the  bona  fides  of  his  purchase.  In 
Shotwell  V.  Harrison,  22  Mich.,  410,  where  the 
defendant  claimed  title  as  a  bona  fide  purchaser 
from  the  plaintiff  *s  grantor,  it  was  held  that  the 
burden  of  proof  was  on  the  defendant  to  show 
that  he  purchased  in  good  faith  and  for  a  valu- 
able consideration,  and  by  some  other  evidence 
than  the  recital  in  his  deed.  Per  Miller,  J., 
mid. 

60.  Conflicting  rights  of  grantee  and 
assignee  of  certiflcate.  Where  H.  entered 
a  tract  of  public  land  and  then  conveyed  the 
same  to  W.,  who  gave  her  a  bond  for  a  deed, 
and  she  subsequently  assigned  her  certificate  of 
entry  to  B.  and  authorized  him  to  receive  the 
patent,  both  the  conveyance  and  the  assignment 
being  recorded,  it  was  held  that  the  assignee  of 
the  certificate  was  invested  with  the  legal  title 
to  the  land.  Burdick  v.  Wentworth,  42  Iowa, 
440. 

61.  The  conveyance  to  W.  and  receipt  of  the 
bond  from  him  constituted  the  transaction  a 
mortgage,  differing,  however,  from  a  statutory 
mortgage  in  that  W.,  the  mortgagee,  could  have 
obtained  possession  at  any  time  before  or  after 
condition  broken,  by  an  action  at  law,  unless  an 
equitable  defense  had  been  interposed.    Id. 

62.  The  legal  title  of  B.  i3  not  impaired  by 
his  failure  to  foreclose  the  equitable  mortgage 
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before  the  right  of  forecloeore  was  barred  by 
the  statute  of  limitations.    Id, 

58.  What  a  deed  and  what  a  testa- 
mentary writing.  An  instrument  passing  a 
present  interest  is  a  deed  and  not  a  will,  although 
the  right  to  possession  and  ei^oyment  does  not 
accrue  till  after  the  death  of  the  grantor.  Cra- 
ven  V.  Winter  et  al.j  38  Iowa,  472. 

64. :  evidence.    The  intention  of  the 

parties  as  revealed  in  the  transaction  and  in  ex- 
trinsic circumstances,  and  the  objects  in  view  in 
the  execution  of  an  instrument,  may  be  considered 
in  its  construction.  (Field  v,  Schucker^  14  Iowa, 
119;  Pilmer  r.  The  Br,  State  Bank,  etc.,  16  Id., 
321;  Rindskof  Bros,  v,  Barrett,  14  Id.,  101; 
McCramey's  Ex'r  v.  Griffin,  13  Id.,  313;  Ker- 
muller  v.  Krotz,  18  Id.,  352.)    Id. 

66, :  reyocation.  When  an  instrument 

conveys  projierty  absolutely  but  reserves  posses- 
sion and  control  in  the  grantor  during  his  Ufe, 
it  is  irrevocable;  so,  also,  when  it  conveys  land 
for  such  uses  as  are  set  out  in  a  will,  neither 
deed  nor  will  is  revocable,  if  no  power  of  revo- 
cation is  reserved  in  the  deed.  (Robey  v,  Har- 
mon, 6  Gill.,  464;  Jackson  v,  Culpepper,  3  Kelly, 
573;  Robinson  v.  Schley,  6  Geo.,  526;  Jaggers  v, 
Estes,  2  Strob.  Eq.,  378;  McGhwn  v,  McGloum, 
17  Geo.,  234;  Williams  v,  SuUivan,  10  Richard- 
son, 223.)    Id, 

56.  And  when  a  deed  conveys  lands  for  such 
uses  as  are  set  out  in  a  will,  neither  deed  nor  will 
is  revocable,  if  no  power  of  revocation  is  re- 
served in  the  deed.  (Mayor  of  Baltimore  v. 
Williams,  6  Md.,  235;  Thompson  v.  Johnson, 
19  Ala.,  59;  Meek  v,  Holteft,  22  Geo.,  491;  Dan- 
iel V,  Veal,  32  Id.,  589;  Johnson  v.  Bines,  31 
Id.,  720.)    Id. 

67.  Use.  A  conveyance  granting  an  estate 
which  vests  at  once,  but  which  reserves  a  life 
estate  to  the  grantor,  creates  no  use  for  the  ben- 
efit of  the  grantor  in  the  estate  granted.    Id. 

68.  Lien.  When  a  conveyance  was  held  not 
to  discharge  a  lien  of  the  grantee  upon  the  land 
conveyed.  Campbell  v.  Jones  et  al.,  40  Iowa, 
691. 

69.  When  not  a  quit  claim,  A  deed 
which  contains  the  words  *'  do  hereby  sell  and 
conv^  unto,'"  is  not  a  mere  quit  claim  deed. 
Sibley  v,  Bullis  et  al.,  40  Iowa,  429. 

60.  Notioe:  reservation  of  right  of 
way.    One  claiming  title  under  a  deed  which 


contained  a  reservation  of  a  right  of  way  is 
charged  with  notioe  thereof;  and  a  mistake  in  the 
recital,  of  such  a  character  as  to  put  a  prudent 
man  upon  inquiry,  will  not  authorize  him  to 
insist  upon  a  release  from  the  conditions  of  the 
reservation.    Mosle  v.  KuMman,  40  Iowa,  108. 

61.  From  an  assignee  in  bankruptcy. 

One  who  had  knowledge  of  the  existence  of  a 
deed  from  an  assignee  in  bankruptcy,  although 
the  deed  was  not  recorded,  is  charged  with 
notice  thereof,  and  cannot  set  up  an  alleged  title 
by  conveyance  from  the  bankrupt  himself  after 
the  proceedings  in  bankruptcy  bad  been  institu- 
ted.   Brady  v.  Otis  et  al.,  40  Iowa,  97. 

62.  :  purchaser  with  notice.    The 

purchaser  of  the  property  from  the  grantee  of 
the  bankrupt,  who  had  knowledge  of  the  facts 
before  making  payment  therefor,  was  in  condi- 
tion to  refuse  it,  and  his  payment  will  be  re- 
garded as  voluntary  and  with  notice.    Id. 

68.  Conyeyance  by  one  having  no 
notice  to  one  having  notice  of  out- 
standing equities.  The  holder  of  a  good 
title  conveys  the  same  to  one  who  had  notioe  of 
existing  equities  in  favor  of  a  third  person  free 
therefrom.  Chambers  v.  Hubbard,  40  Iowa, 
432;  Asheraft  v,  De  Armand,  44  Id.,  229. 

64.  That  one  was  induced  to  purchase  land  bj 
another,  to  the  detriment  of  a  third  person,  does 
not  vitiate  his  title,  in  the  absence  of  conceal- 
ment or  fraud.    Id. 


66.  Bights  of  grantee  in  quit  claim 
deed.  The  grantee  of  a  quit  claim  deed  is  not 
to  be  regarded  as  a  bona  fide  purchaser  without 
notice  of  outstanding  equities.  (May  v.  LeClare^ 
11  Wal.,  217;  Oliver  v.  Pratt,  3  How.,  333; 
Bragg  v.  Paulk,  42  Me.,  502;  Smith's  Heirs  v. 
Bank  of  Mobile,  21  Ala.,  125;  Boon  et  al.  v. 
Chiles  et  al.,  10  Pet.,  177;  VaUier  v.  Hinde  et 
al,,  7  Id.,  252.)  Waison  et  al.  v.  Phelps  «f  oZ.,  40 
Iowa,  482. 

66.  A  quit  claim  deed  to  a  grantee,  who  has 
notice  that  his  grantor  has  previously  conveyed 
his  interest  in  the  property,  conveys  to  the 
grantee  no  right,  title  or  interest  in  the  property 
sought  to  be  conveyed.  Curtis  et  al.  v.  Smith 
e<a^,  42  Iowa,  665. 

67.  A  purchaser  who  acquires  title  by  a  quit 
claim  deed,  takes  precedence  of  one  holding 
under  a  prior  imreoorded  deed  of  which  he  had 
no  notice.    Pettingill  et  al.  v.  Demn  et  al.,  85 
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Iowa,  344.*  Citiiig  McConnell  v.  Reed,  4  Scam., 
117;  Fash  V.  Blake,  88  111.,  868;  Rowe  v.  Beck- 
€tU,  80  Id.,  154. 

68.  The  holder  under  a  quit  claim  deed  is  not 
entitled  to  protection,  as  a  bona  fide  poichaser 
without  notice,  against  outstanding  equities. 
Springer  et  al.  v,  Bartle,  46  Iowa,  688. 

69.  Notice    anjnng    firom    recitals. 

Semble,  that  a  purchaser  or  incumbrancer  from 
one  deriving  title  under  a  deed  containing  refer- 
ence to  the  stipulations  of  a  contract  pursuant  to 
or  in  connection  with  which  the  deed  was  made, 
will  be  held  chargeable  with  notice  thereof.  Hall 
€t  ah  V,  Orvis  et  aL,  85  Iowa,  866.  Citing  Reeder 
V.  Barr,  4  Ohio,  459. 

70.  Conyeyance  creating  easement: 
notice  to  purchaser.  Where  the  owner  of 
real  estate  had  granted  to  a  railroad  company 
the  right  to  dig  a  channel  through  his  land,  and 
while  the  work  was  in  progress  had  conveyed 
the  land  to  another:  Held,  that  the  nature  of  the 
work  was  such  as  to  put  the  grantee  upon  inquiry 
respecting  the  authority  under  which  it  was  pros- 
ecuted. Cook  V.  The  C,  B.  dt  Q.  it,  Co,,  40 
Iowa,  449. 

71.  Description :  courses  and  monu- 
ments. In  the  description  in  a  deed  courses 
and  distances  must  yield  to  fixed  monuments, 
or  to  any  points  named  which  are  capable  of  be- 
ing certainly  ascertained.  Sanders  v.  Eldridge 
et  ah,  46  Iowa,  34. 

72. :  distances  and  areas.    Where 

the  distances  and  areajB  in  the  description  of  a 
deed  do  not  correspond  so  as  to  describe  the 
same  quantity  of  land,  the  tenns  describing  the 
distances  will  control  that  describing  the  area 
and  measure  the  quantity  conveyed,  in  the  ab- 
sence of  words  indicating  that  the  latter  is  to 
prevail.  Sanders  et  al,  v.  Godding  et  al,,  45 
Iowa,  468. 

73. :  priyate  way.    A  deed  contained 

this  clause :  **  I  also  give  R.  the  right  to  use  the 
present  road  to  lus  timber,**  etc;  held,  that  in- 
asmuch as  the  road  was  a  weU  defined  and  cer- 
tain way,  there  was  no  ambiguity  in  the  grant 
of  the  easement,  nor  uncertainty  in  the  descrip- 
tion of  it.    Roundy  v,  Bonowitz,  40  Iowa,  44. 

74.  Stipulation  as  to  use  of  side  track. 
F.  and  W.  owned  quarries  situated  upon  ac^oin- 


* ThSs-caa^ iaheldto have tnzaed npoo the eapnM  pro- 
vMoDs  of  the  recording  act,  and  not  in  oonflict  with 
Springer  «.  Bartle,  M  Iowa,  686. 


ing  lands.  By  the  terms  of  a  deed  from  the 
latter  to  the  former,  F.  was  to  have  the  use  of  a 
railroad  side  track  '*  as  now  located,'*  across  the 
land  of  W.  and  to  be  extended  as  soon  as  possi- 
ble to  the  quarry  of  F.  Subsequentiy,  W.  gra- 
ded a  new  side  track  at  but  a  short  distance 
from  the  former  one;  held,  that  F.  was  entitled 
to  the  use  of  the  newly  constructed  track,  the 
words  '*  as  now  located  "  having  been  used  only 
to  distinguish  between  the  part  already  built 
at  the  time  of  the  execution  of  the  deed  and  the 
part  covenanted  to  be  bmlt.  Fellows  v.  Webb, 
48  Iowa,  188. 

76.  Effect  of  deed  on  rights  of  tenant. 

A  lease  of  land  stipulated  that  the  tenant  should 
erect  a  house  upon  the  premises  for  which  he 
should,  upon  the  expiration  of  the  lease,  be  paid 
a  sum  to  be  fixed  by  arbitration.  The  landlord, 
during  the  existence  of  the  tenancy,  sold  the  land 
and  assigned  the  lease;  held,  that  the  covenant 
to  purchase  ran  with  the  land,  and  was  binding 
upon  the  grantee.  Frederick  v.  Callahan,  40 
Iowa,  811. 

76.  Deed  by  g^uardian  and  efildot  of 
coyenants  therein.  Where  a  mother,  as 
guardian  of  her  children,  executes  a  conveyance, 
wherein  she  covenants  **for  herself,  her  heirs, 
executors  and  administrators,  that  she  is  seized 
of  a  good  and  indefeasible  titie  in  fee  simple, 
and  that  she  will  warrant  and  defend  the  titie  *' 
to  the  grantee,  she  cannot  afterward  be  heard  to 
claim  or  assert  an  interest  which  she  held  in  her 
own  individual  right  at  the  time  of  the  execution 
of  such  conveyance.  The  doctrine  respecting 
the  effect  of  covenants  in  a  conveyance  of  one 
contracting  in  autre  droit  and  the  authorities 
bearing  thereon,  discussed  by  Dat,  J.  Foster 
et  al,  f>.  Young  et  al,,  85  Iowa,  27. 

77. :  right  of  redemption.  The  effect 

of  her  covenants  in  such  case  is  the  same  as  though 
she  had  disclaimed  any  personal  interest  in  the 
property,  and  she  cannot  afterward  claim  any 
titie  to  or  interest  therein,  even  for  the  purpose 
of  redeeming  the  property  from  judicial  sale.  Id. 

78.  Acknowledgment.  ThecaseofJLaX^e 
et  at,  V,  Gray  et  al,,  80  Iowa,  415,  holding  that 
a  conveyance  is  binding  between  the  parties 
tiiough  it  be  neither  acknowledged  or  recorded, 
followed.  Lake  et  al,  v.  Gray  et  al.,  85  Iowa, 
459. 

79.  Deed  of  married  woman.  The  deed 
of  a  feme  covert,  executed  under  the  Revised 
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Statutes  of  1843,  will  have  no  validity  or  effect 
unless  executed  in  strict  confomuty  with  the 
provisions  of  the  statute.  Heaton  v.  Frybergert 
38  Iowa,  185. 

80.  An  omission  in  the  acknowledgment  to 
state  that  she  was  made  acquainted  with  the 
contents  of  such  conveyance,  is  a  fatal  defect 
from  which  equity  will  not  grant  relief.    Id, 

81.  Where  wife  joins  in  power  of  at- 
torney after  execution  of  deed  by  hus- 
band alone.  Where  the  husband  executed  a 
deed  alone,  and  his  wife  subsequently  joined 
with  him  in  a  power  of  attorney  to  a  third  party 
to  convey  the  same  property,  her  dower  interest 
in  the  premises  is  barred.  Cameron  v.  Hovey, 
38  Iowa,  598. 

82.  Intention  of  parties.  While  excep- 
tions and  reservations  in  a  deed,  expressed  in  a 
doubtful  manner,  are  to  be  construed  most 
strongly  against  the  grantor,  yet  if  the  intention 
of  the  parties  can  be  fairly  ascertained  from  the 
instrument,  such  intention  will  govern  in  its 
construction.  (Worthington  v,  Hylyer,  4  Mass., 
195,  205;  Adams  v.  Froihingham,  3  Id.,  352, 
361;  Bosworth  v,  Fahrenhoh,  3  Iowa,  84,  87; 
Gibson  v.  Minet,  1  H.  Bl.,  569;  Packard  v.  Hill, 
7  Cowan,  434;  and  see  2  Parsons  on  Contracts, 
pp.  494-498,  and  cases  cited  in  notes.)  Wiley 
V,  SirdoruSf  41  Iowa,  224. 

88.  Deliyery  of  deed  deposited  as  an 
escrow.  The  pretty  decided  weight  of  author- 
ity is  that  where  the  depositaiy  of  a  deed  held 
as  an  escrow  delivers  it  to  the  grantee  without 
performance  of  the  conditions  upon  which  the 
deliveiy  was  to  be  made,  no  title  passes,  and  a 
subsequent  purchaser  from  such  grantee  without 
notice,  and  for  a  valuable  consideration,  ac- 
quires no  title,  and  will  not  be  protected. 
(Everts  v.  Swift,  4  Wis.,  343;  s.  c,  6  Id.,  453; 
Burson  v,  Huntington,  21  Mich.,  415;  Fisher  v, 
Beckwith,  30  Wis.,  55;  2  Washburn  on  Real 
Property,  586,  and  cases  dted.)  Haven  v,  Kra- 
mer, 41  Iowa,  382. 

84.  But  where  a  deed  held  as  an  escrow  was 
delivered  to  the  gfantee  in  violation  of  the  in- 
structions of  the  grantor,  and  the  deed  was  re- 
corded  and  possession  retained  for  seven  months 
.by  the  grantee,  who  then  conveyed  to  an  inno- 
.eent  purchaser  for  a  valuable  consideration: 
Held,  that  the  grantor  was  then  estopped  to 
awert  title  against  such  purchaser.    Id. 

86.  Imperfeot  description.    By  a  deed 


which  omits  from  the  description  the  names  of 
the  town,  county  and  State,  the  grantee  acquires 
an  equitable  interest  in  the  property  sought  to 
be  conveyed.    Lloyd  v,  Bunce,  41  Iowa,  660. 

86.  Conyeyance  in  trust:  contingent 
remainder.  Where  real  estate  was  conveyed 
to  one  in  trust  for  another  during  the  natural 
life  of  the  latter,  and,  after  her  decease,  the  title 
in  fee  simple  was  to  vest  in  her  heirs  '*  to  have 
and  hold  the  said  premises  unto  them  and  their 
heirs  and  assigns  forever,"  it  was  held,  that  the 
deed  created  a  trust  estate  during  the  life  of  the 
cestui  que  trust,  with  contingent  remainder  to 
the  heirs.    Zuver  v.  Lyons  et  al.,  40  Iowa,  510. 

87.  EfTeot  of  deed  by  trustee  under 
deed  absolute  on  its  foce.  If  the  grantee 
under  a  deed  absolute  upon  its  face,  although 
really  executed  in  trust,  convey  by  deed  of  gen- 
eral warranty  to  a  purchaser  without  notice,  the 
latter  takes  the  property  discharged  of  any 
equity  in  favor  of  the  first  grantor.  Gray  v. 
Coan  et  ah,  40  Iowa,  327. 

88.  Effect  on  growing  crops  and  rights 
of  landlord  and  tenant.  The  conveyance 
of  land  will  not  pass  grain  raised  thereon  which 
had  been  set  apart  as  the  landlord's  portion,  in 
the  absence  of  a  contract  to  that  effect.  Moffli 
V.  Armstrong,  40  Iowa,  484. 

89.  The  sale  of  a  farm,  reserving  to  the  ten- 
ant the  right  to  gather  in  his  com,  does  not  give 
to  the  purchaser  the  right  to  the  crop.    Id. 

V.  Covenants  and  Actions  Thebbon. 

a  Generally. 

90.  Effect  of  exception  in  coyenant 
of  warranty.  Where  a  mortgage  is  expressly 
excepted  from  a  covenant  of  warranty  in  a  deed, 
that  exception  charges  the  grantee  with  notice, 
and  a  foreclosure  and  sale  of  the  mortgaged 
property  gives  the  grantee  no  right  of  action 
against  his  grantor  who  was  the  mortgagor. 
Morrison  v.  Morrison  etal.,S8  Iowa,  73. 

91.  Incumbrance  of  railroad  right 
of  way.  The  grantor  cannot  escape  liability 
upon  the  covenants  in  a  deed  on  the  ground  of 
mistake  therein  when  the  deed  expressed  what 
both  parties  intended,  and  he  was  simply  mis- 
taken as  to  the  legal  effect  of  the  instrument. 
Gerald  v.  Elley,  45  Iowa,  322. 

92.  The  fact  that  the  grantee  knew  of  the 
existence  of  a  railroad  over  land  conveyed  to 
him  with  the  usual  covenants  of  warranty,  will 
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not  enlitle  the  grantor  to  a  reformation  of  the 
deed  excepting  such  incumbrance  from  its  cove- 
nants.   Id, 

98.  A  ooyenant  against  inoumbrances 
BO  rons  with  the  land  as  that  a  remote 
grantee  may  recover  for  the  amount  paid  by  him 
to  remove  the  incumbrances.  Knadler  r.  Sharp, 
36  Iowa,  232. 

94.  That  the  grantor  acquired  his  title  through 
fbrecloeure  of  a  mortgage,  to  which  the  incum- 
brance removed  by  such  grantee  was  junior; 
tiiat  the  holder  of«such  incumbrance  (who  was 
not  made  a  party  to  the  foreclosure  proceeding) 
could  avail  himself  thereof  only  by  redeeming 
from  the  foreclosure  sale,  which  would  require 
in  the  present  case,  a  sum  greater  than  the 
amount  of  the  purchase-money  paid  by  such 
grantee,  would  not  affect  his  right  to  recover  the 
amount  paid  by  him  in  satisfaction  of  the  incum- 
brance.   Id. 

96.  IifBdct  of  general  coyenant.  When 
the  first  covenant  m  a  deed  is  general,  it  will  not 
be  restrained  by  a  subsequent  limited  one,  unless 
an  express  intention  to  that  effect  appear,  or  the 
covenants  are  inconsistent.  {Bender  v.  Fromber' 
geTy  4  Dall.  (Pa.)  440;  Attorney  General  v.  Pur- 
mort^  5  Paige,  620;  Smith  v.  Compton,  3  Bam. 
ft  Adolph.,  189;  Eastbrookv.  Smith,  6  Gray, 
572;  Alexander  v,  Schreiber,  10  Mo.,  460.)  Mor- 
rison V,  Morrison  et  aL,  38  Iowa,  72. 

96.  Who  entitled  to  benefits  of.  Where 
the  grantor  of  land,  at.  the  instance  of  the  pur- 
chaser, deeds  to  a  third  party  who  gives  a  bond 
to  convey  to  the  purchaser,  and  subsequently 
deeds  to  him  by  special  warranty,  such  pur- 
chaser can  maintain  an  action  against  the  orig- 
inal grantor,  for  breach  of  covenant  of  seizin  in 
the  first  conveyance.  Barker  v.  Kuhn,  38  Iowa, 
392. 

97.  R.  purchased  land  of  D.  upon  which  there 
were  prior  incumbrances,  and  received  therefor 
a  warranty  deed.  As  a  part  of  the  considera- 
tion he  executed  a  mortgage  by  which  he  under- 
took to  pay  a  part  of  the  existing  incumbrances; 
D.  remaining  liable  for  the  remainder:  Heldj 
that,  upon  the  eviction  of  R.  under  a  foreclosure 
of  the  mortgage  which  D.  undertook  to  pay,  D. 
would  not  be  relieved  of  liability  upon  his  cove- 
nant of  warranty.  McCrary  «.  Deming  et  aZ., 
38  Iowa,  527. 

98.  While  D.  would  not  be  liable  for  the  in- 
cumbrances assumed  by  R.,  yet  the  failure  of  R. 


to  meet  his  obligations  would  not  relieve  D.  from 
the  consequences  of  his  own  breach  of  cove- 
nant.   Id, 

99.  His  liability  rests  upon  the  breach  of  his 
own  covenant;  it  cannot  be  defeated  on  the 
ground  that  R.  failed  to  perform  his  underta- 
king. {Bream  V,  Marshy  4  Leigh.,  21;  Taylor 
V,  Witherspoon,  23  Texas,  642;  Day  v.  Essex 
B'k,  13  Vt,  97;  Babcockv,  Wilson,  17 Me.,  372; 
Hill  V.  Bishop,  2  Ala.,  320.)    Id. 

100.  Sett  off.  In  an  action  against  D.  for 
breach  of  covenant  of  warranty,  the  amount 
due  on  the  mortgage  executed  by  R.  to  secure 
prior  incumbrances  cannot  be  made  the  suliject 
of  an  equitable  set  off.     Id, 

h.  Breach  of  and  measure  of  damages, 

101.  Action  on  coyenants:  pleading. 

In  an  action  for  breach  of  the  covenant  of  seizin, 
and  that  the  grantor  has  good  right  and  lawful 
authority  to  convey,  it  is  sufficient  to  negative 
the  words  of  the  covenants  in  assigning  a  breach 
thereof.  {Brandt  v,  Foster,  5  Iowa,  ^7;  Camp 
V,  Douglass,  10  Id.,  586.)  Socum  v,  Haun  et 
al.,  36  Iowa,  138. 

102.  Burden  of  proof.  In  an  action  for 
breach  of  covenant  of  seizin,  the  burden  of  proof 
is  upon  the  grantor  to  show  title  in  himself^ 
either  at  the  time  of  conveyance  or  subsequently 
acquired.    Barker  v.  Kuhn,  38  Iowa,  393. 

103.  Measure  of  damages.  Where,  after 
the  purchase  of  real  estate  with  covenants  of 
warranty,  a  part  was  adjudged  to  belong  to  the 
city  for  use  as  a  street,  and  the  city  has  offered 
to  permit  the  grantee  to  remove  the  improve- 
ments thereon,  he  cannot  recover  from  his 
grantor  the  value  of  such  improvements,  but  is 
entitled  to  the  possession  of  the  same.  McDunn 
v,The  City  of  Des  Moines  et  al.,  39  Iowa.  286. 

104.  S.  conveyed  certain  real  estate  to  B.» 
whose  deed  was  defectively  recorded;  S.,  for  the 
purpose  of  defeating  the  former  conveyance, 
subsequently  conveyed  the  same  property  to  G., 
in  whom  the  legal  title  was  afterward  adjudged  . 
to  be,  in  an  action  by  G.  against  B.;  held,  in  an 
action  by  B.  against  S.,  that  the  measure  of 
damages  was  the  highest  value  of  the  land  at 
any  time  between  the  purchase  by  S.  and  the 
commencement  of  his  action  to  recover.  Bur- 
dick  V,  Seymour,  39  Iowa,  452.  See  Foley  r. 
McKeegan,  4  Id.,  1,  which  holds  the  same  prin- 
ciple. 
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106.  In  estimating  the  damages  for  a  breach 
of  warranty  in  the  sale  of  real  estate,  whose 
value  the  parties  have  fixed  by  agreement,  the 
agreed  value  is  to  be  taken  as  the  actual  value 
and  from  this  its  value  as  encumbered  is  to  be 
deducted.  Koestendader  r.  Pierce,  41  Iowa, 
204. 

106.  The  exclusion  of  any  other  than  the  di- 
rect method  of  proving  damages  must  be  shown 
to  be  prejudicial  to  constitute  error.    Id. 

107.  Under  a  claim  of  damages  resulting 
from  breach  of  covenant  against  incumbrances, 
on  account  of  a  right  of  way  for  a  railroad  over 
the  land,  the  real  question  as  to  the  measure  of 
damages  is,  in  what  proportion  of  the  purchase 
price  has  the  land  been  depreciated  by  reason  of 
the  right  of  way?  The  ordinaiy  rule  as  to  the 
measure  of  damages  prevailing  in  such  case  be- 
tween the  land  owner  and  l^e  railroad  company 
does  not  apply.  Koestendader  v.  Pierce,  37 
Iowa,  645. 

108.  Where  the  validity  of  a  conveyance 
was  dependent  upon  the  contingency  of  proof  of 
the  grantor's  title  subsequently  to  be  made,  it 
was  held  that  there  was  a  breach  of  covenant  of 
warranty  for  which  the  grantee  was  entitled  to 
the  same  damages  as  if  the  fadiire  of  the  title 
had  been  absolute.  Sharthill  et  al,  v.  Ferguson 
et  al,  44  Iowa,  249. 

109.  The  measure  of  damages,  in  an  action 
by  the  vendee  of  the  original  grantee  against 
the  latter's  grantor,  is  the  sum  named  in  the 
deed  of  the  latter,  with  interest  from  the  date 
of  the  conveyance  to  the  vendee.    Id. 

110.  One  holding  lands  under  a  deed  of  war- 
ranty may  at  his  peril  acquire  a  paramount  title 
in  defense  of  his  possession,  and  may  recover 
of  his  grantor  upon  the  covenants  of  his  deed. 
The  measure  of  recoveiy  is  the  damage  actually 
sustained,  not  exceeding  in  amount  the  consid- 
eration in  the  deed  upon  which  the  action  is 
brought.  Richards  v.  The  Iowa  Homestead 
Co.,  44  Iowa,  304. 

111.  Where,  upon  a  conveyance  with  cove- 
nant of  warranty,  the  grantor  furnishes  the 
grantee  with  money  sufficient  to  remove  an  in- 
cumbrance, the  covenant  is  satisfied.  Blood  v. 
Wilkitis  et  a/.,  43  Iowa,  565. 

112.  Where  the  grantee  undertook  to  dis- 
charge certain  tax  liens,  but  failed  to  comply  with 
the  agreement,  and  tax  deeds  to  the  land  were 
executed,  the  owner  supposing  that  the  liens 


had  been  discharged,  the  measure  of  damages 
in  an  action  by  the  owner  is  the  value  of  the 
land  when  the  time  of  redemption  from  tax  sale 
expired.    Id. 

VI.  Recordimg  Act. 

118.  Construotiye  notioe:  sherifTs 
deed.  Where  land  is  sold  in  one  county  under 
execution  issued  on  a  judgment  rendered  in 
another  county,  the  recording  of  the  sheriff's 
deed  will  operate  as  constructive  notice,  although 
no  trnnscript  of  the  judgment  was  filed  in  the 
county  where  the  land  lay  and  the  sale  occurred. 
{Hubbard  v.  Barnes,  29  Iowa,  239;  Gower  v. 
Doheny,  33  Id.,  36.)  Foreman  v.  Higham,  35 
Iowa,  382. 

114.  It  was  not  necessary  to  file  a  transcript 
of  the  judgment  for  the  purpose  of  making  a 
valid  sale  on  execution.  The  only  purpose  to  be 
effected  at  that  time  by  the  filing  of  such  tran- 
script, and  having  the  same  properly  docketed 
and  indexed,  was  to  make  the  judgment  a  lien 
on  the  land  of  the  judgment  defendant  in  the 
county  of  the  sale,  and  to  give  notice  of  such 
lien.  Id.  Citing  Cummings  v.  Long,  16  Iowa, 
41;  Code  of  1851,  §  §  2485,  2487,  2488. 

116.  Sufficiency  of  index.  Where  the 
index  to  the  record  of  a  deed  gave,  for  a  descrip- 
tion of  the  property,  "  parts  of  sections  28  and 
29;  See  record,**  this  was  held  sufficient  to  im- 
part constructLve  notice.  Following  Hodges  v. 
Lovell,  25  Iowa,  97.  Peirce  v.  Weare,  41  Iowa, 
378. 

See,  further,  title  Noticb,  post. 
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1.  Coroner's  inquest.  The  coroner,  or 
justice  acting  in  his  absence,  \b  charged  with 
the  duty  of  fixing  the  compensation  of  a  physi- 
cian for  performing  autopsy  upon  the  body  of  a 
deceased  person  under  view,  and  his  decision 
respecting  the  amount  is  in  the  nature  of  an  ad- 
judication, preventing  the  physician  from  main- 
taining an  original  action  against  the  county  for 
his  services.  Cushman  v,  Washington  Countg, 
45  Iowa,  255. 
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I.  GSNBBALLT. 

1.  Change  of  name:  right  of  action. 

Whore  by  the  aiist  of  the  legislature  the  name  of 
a  corporation  is  changed,  and  by  its  new  name 
it  is  made  the  snooessor  of  all  the  liabilities, 
cho9GB  and  assets  of  the  former  one,  it  may 
mftiptain  an  action  on  a  promissory  note  eze- 
cated  to  the  corporation  by  the  old  name,  with- 
oot  such  note  being  indorsed.  (CoUU  v.  CoU^ 
2D  Iowa,  485.)  Trustees  of  Northwestern  Col- 
lege V.  Schwagler,  21  Iowa,  557. 

2.  Nor  is  such  change  of  luune  any  defense 
when  all  the  rights  of  the  maker  of  the  note  are 
preserved.    Id, 

8.  A  change  in  the  name  of  a  corpora- 
tion can  only  be  effected  by  changing  the  articles 
of  inoorparation,  and  of  this  change  the  best  evi- 
dence is  the  articles  themselves.  The  C,  D.  dt 
M.  R.  Co.  V.  Keiseh  43  Iowa,  39. 

4.  Efibct  of  flEdlnre  to  comply  with 
law.  The  failure  of  a  corporation  to  manage 
and  conduct  its  business  at  places  required  by 
law  cannot  be  successfully  pleaded  as  a  defense, 
or  to  defeat  a  recovery  in  an  action  on  a  contract 
entered  into  by  the  defendant  with  the  corpora- 
tion.   Courtright  v.  Deeds,  37  Iowa,  503. 

5.  The  deed  of  a  corporation.    In  an 

action  upon  the  deed  of  a  corporation,  where  the 
signatures  of  the  officers  signing  it  were  not  de- 
nied under  oath  and  the  seal  of  the  corporation 
appeared  to  be  affixed,  the  instrument  was  held 
to  have  been  properly  admitted  in  evidence. 
Blackshire  v.  The  Iowa  Homestead  Company^ 
39  Iowa,  624. 

6.  IiegialatiYe  authority.  The  legisla- 
ture can  in  no  manner  control  or  interfere  with 
the  property  of  a  private  corx>oration.  Thomp- 
son et  ah  r.  Lambert  etaL^H  Iowa,  239. 

7.  Action  to  test  right  of.  An  action  to 
tost  the  right  of  certain  persons  claiming  to  be  a 
oorporation  to  act  as  such,  must  be  brought 
against  the  individuals  themselves  and  not 
against  the  idleged  corporation.  When  a  cor- 
poration is  brought  into  court  by  its  corporate 
name,  its  existence  is  admitted.  The  State  v. 
The  Independent  School  District  of  Dallas  Cen- 
ter 4A  Iowa,  251. 

II.  CoaPORATR    POWEBS  AKD    LIABILITIES. 

8«  Extent  of  powers.  Corporations  can 
exercise  only  such  powers  as  are  expressly  con- 
ferred on  them,  and  such  implied  powers  as  are 


necessary  to  enable  them  to  perform  their  pre- 
scribed duties.  (Merriam  v.  Moody's  Ex*rs., 
25  Iowa,  163.)  Bellmeyer  v.  The  Ind.  Diet,  of 
MarshalUown,  44  Iowa,  564. 

9.  May  make  yerbal  contracts.  Corpor- 
ations may  make  contracts,  either  written  or 
verbal,  within  the  scope  of  the  powers  granted 
by  their  charters.  {Baker  v,  Johnson  County, 
33  Iowa,  151;  and  see,  Atheam  v.  Ind,  Diet  of 
Millerslmrg,  Id.,  105.)  Bellmeyer  v.  The  Ind. 
Diet,  of  Marehalltown,  44  Iowa,  564. 

10.  May  borrow  money  and  execute 
mortgage  on  corporate  property.    For 

the  purpose  of  carrying  out  the  objects  of  the 
corporation  its  powers  are  as  extensive  as  those 
of  an  individual,  where  they  are  not  expressly 
limited,  and  it  may  borrow  money  and  execute  a 
mortgage  upon  the  corx>orate  property.  W^fer 
V,  Scott  County  Ag,  Society,  44  Iowa,  239. 

11.  To  hold  otherwise  would  greatiy  embar- 
rass corporations,  and  render  it  impossible  for 
them  to  go  into  the  money  markets  of  the  world 
and  obtain  money  for  the  prosecution  of  their 
legitimate  business.  And,  when  it  is  remembered 
that  much  of  the  important  business  of  the  State 
is  transacted  by  corporations,  the  result  neces- 
sarily would  be  disastrous.  The  weight  of 
authority  in  this  country  is  in  accord  with  this 
view.  (Bradley  v,  Bullard,  supra;  State  Board 
V,  Citizens  Street  Railway,  47  Ind.,  407;  Parish 
V.  Wheeler,  22  J!f .  Y.,  494;  DeQroffv.  American 
Linen  Thread  Co,,  21  Id.,  124;  Moss  v,  Rossis 
Jjead  Co,,  5  Hill,  137;  Greenes  Brice's  Ultra 
Vires,  372,  note.)  Per  See  vers,  Ch.  J.,  in 
Ibid. 

12.  Misappropriation  of  fimds  bor- 
rowed. The  lender  of  the  money  is  not  affected 
by  a  misappropriation  of  funds  by  the  officers 
of  the  corporation,  in  the  absence  of  any  partici- 
pation in  the  fraud,  and  such  misappropriation 
constitutes  no  defense  to  an  action  for  the  re- 
covery of  the  money,  either  at  the  instance  of 
the  corporation  or  a  stockholder.    Id, 

18.  If  the  stockholders,  or  any  number  of 
them,  shall  have  been  cognizant  of  such  a  mis- 
application of  the  funds  borrowed  by  the  cor- 
poration, and  shall  have  participated  in  any 
advantages  resulting  therefrom,  they  will  not  be 
permitted  to  afterwards  set  up  such  misapplica- 
tion as  a  defense  in  an  action  by  the  lender 
against  the  corporation  for  his  money.    Id. 

14.  It  is  the  duty  of  stockholders  seeking 
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relief  from  a  misapplication  of  the  corporate 
funds  to  take  immediate  8tep«  to  prevent  it,  and 
if  with  knowledf^  of  the  proposed  illegal  act 
they  remain  silent,  they  are  bound  thereby.  Id, 

16.  Ultra  Tires.  The  doctrine  of  ultra  vires 
will  be  applied  to  the  contracts  of  corporations 
only  when  such  contracts  remain  wholly  execu- 
tory.   Id, 

16.  The  rule  uUra  vires  prevails  in  full  force 
only  where  the  contracts  of  corporations  of  this 
character  remain  wholly  ezecutoiy.  {Bradley  v, 
Bullardy  supra,)  This  rule  prevails  even  as  to 
public  or  municipal  corporations  in  analogous 
cases.  {Trask  v.  Adatns,  10  Gush.,  252;  Fuller 
V,  Melrose,  1  Allen,  166;  Allegheny  v,  McClus- 
katif  14  Penn.  St.,  81;  Cooley  on  Taxation,  573), 
and  has  been  recognized  by  this  court  in  B, 
C.  R,  <t  M,  R.  R.  Co.  V.  Stewart,  39  Iowa, 
267.    Id, 

17.  Power  to  leyy  assessments  on 
stock.  Where  the  charter  or  act  of  incorpora- 
tion fixes  the  amount  of  capital  stock  of  the  cor- 
poration, no  assessment  can  be  made  upon  the 
shares  of  a  stockholder  until  the  full  amount  of 
stock  is  subscribed,  unless  a  contrary  intention 
appears,  expressly  or  by  implication,  either  from 
the  charter  or  the  contract  of  subscription.  The 
Peoria  and  Rock  Island  R.  R,  Co.  v.  Preston, 
35  Iowa,  115. 

18.  Where  by  the  charter  or  articles  of  incor- 
poration of  a  railroad  company,  an  organization 
and  the  election  of  directors  and  officers  were 
provided  for,  upon  $100,000  of  stock  being  sub- 
scribed, the  capital  stock  being  $1,000,000;  and 
where  it  was  tother  provided  that  such  direc- 
tors should  thereupon  re-open  the  books  and  con- 
tinue to  receive  subscriptions  until  the  whole 
amount  of  the  capital  stock  should  be  subscribed, 
and  that  **  all  subscriptions  to  the  stock  of  said 
company  shall  be  paid  at  such  times,  in  such 
amounts  and  on  such  conditions  as  said  directors 
may  prescribe,'*  it  was  held,  that  the  latter  pro- 
vision respecting  the  times  and  terms  of  pay- 
ment had  reference  to  the  time  when  the  ^11 
amount  of  the  capital  stock  should  have  been 
subscribed,  and  that  an  assessment  upon  the 
shares  of  stockholders,  ordered  to  be  made  before 
such  period,  was  unauthorized  and  invalid.    Id. 

19.  This  whole  question  underwent  an  ex- 
haustive discussion  in  Salem  Mill  Dam  Co,  v. 
Ropes,  6  Pick.,  23,  decided  in  1827.  See,  also, 
8.  0.,  9  Id.,  187.    This  case  was  followed,  in 


Massachusetts,  by  Turnpike  Co.  r.  Valentine, 
10  Id..  142,  in  1830;  by  Cabot  dt  West  Spring- 
field Bridge  Co.  v.  Chapin,  6  Cush.,  30,  in  1850; 
by  Worcester  <£:  Nashua  Railway  Co,  v,  IlindSj 
8  Id.,  110,  in  1801;  by  Stoneham  Branch  Rail- 
way Co.  V.  Gould,  2  Gray,  277,  in  1854;  in  New 
Hampshii-e,  in  the  New  Hampshire  Central 
Railway  Co,  v,  Johnson,  10  Fost.,  390,  decided 
in  1855;  in  Maine,  in  Penobscott  Railway  Co,  v.  . 
Dummer,  40  Me.,  172,  and  in  Old  Town  Rail- 
way Co,  V,  Veazie,  39  Id.,  571,  both  decided  in 
1855.  See,  also,  Littleton  Manufacturing  Co,  v. 
Parker,  14  N.  H.,  543,  and  Contoeook  Valley 
Railwag  Co,  v.  Barker,  32  Id.,  363.  These  cases 
all  hold  the  doctrine  above  announced,  and  set- 
tie  the  law  in  the  three  States  named.  We  have 
not  been  referred  to  any  well-considered  case 
holding  the  contraxy  view.  Per  Day,  J.,  in 
same  case. 

20.  Power  of  directors  to  authorise 
conveyance.  The  directors  of  a  corporation 
may  authorize  a  conveyance  of  real  estate  at  a 
meeting  held  outside  of  the  State  &om  which  it 
derives  its  charter.  In  the  exercise  of  this  power 
they  act,  not  as  the  corporation,  but  in  the  ca- 
pacity of  its  agents.  {Bank  of  Augusta  v.  Earl, 
13  Pet.,  521;  McCall  v,  Byram  Manufacturing 
Co.,  6  Conn.,  458;  Arms  v.  Conant,  36  Yt.,  748.) 
Bellows  V,  Todd,  39  Iowa,  209. 

21«  Irregularities  in  the  manner  of 
transacting  the  corporate  business  can- 
not be  shown  in  an  action  to  which  the  corpora^ 
tion  is  not  a  party,  for  the  purpose  of  defeating 
a  titie  derived  through  the  corporation.    Id, 

22.  Authority  of  officers  to  bind  cor- 
poration. Where  the  business  of  a  church 
corporation  is  required  by  the  articles  of  incor- 
poration to  be  conducted  by  its  officers  as  a  board 
of  trustees,  the  president  and  secretary  have  no 
power  to  execute  a  note  binding  upon  the  cor- 
poration without  authority  from  such  board. 
Cattron  et  al,  v.  The  First  Universalist  Society 
of  Manchester,  46  Iowa,  106. 

28.  Authority  conferred  by  the  trustees  to 
erect  a  church  building,  however,  would  cany 
vrith  it  the  power  to  contract  debts  neoessaxy  for 
that  purpose,  and  notes  executed  therefor  would 
be  valid.    Id. 

III.  Stockholders. 

24.  Amendment  of  charter.  An  amend- 
ment of  charter  or  act  of  incorporation  whidi 
merely  enlarges  the  powers  of  the  corporatioii, 


CORPORATION. 


81 


Stockholders. 


without  materially  changing  its  origiaal  pur- 
poees,  will  not  release  a  stockholder  from  his 
original  obligation.  {Barrett  v,  Alton  dt  Sanga- 
mon B.  R.  Co.,  13  111m  404;  Peoria  <£r  Oquawka 
R.  R.  Co.  V.  EUing,  17  Id.,  429;  Sprague  v.  III. 
R.  R.  Co.,  19  Id..  174;  111.  R.  R.  Co.  v.  Zitnmer, 
20  Id.,  654.)  Peoria  dt  Rock  Island  R.  R.  Co. 
r.  Preston,  35  Iowa,  115. 

26.  Ownership  of  stock  certificate: 
evidenoe.  Possession  of  certificates  of  stock 
of  a  corporation  with  their  transfer  to  the  holder 
indorsed  thereon  and  containing  authority  to  the 
officers  of  the  corporation  to  enter  the  transfer 
on  the  books  of  the  same,  is  prima  facie  evi- 
dence uf  ownership  in  the  holder.  Courtright 
r.  Deeds,  37  Iowa,  503. 

26.  Validity  of  certificates.  Certificates 
of  stock  are  not  necessarily  invalid  because  issued 
at  a  place  outside  of  the  State  in  which  the  cor- 
poration was  organized  and  has  its  principal 
place  of  business.    Id. 

27.  Inability  of  stockholders.     In  a 

proceeding  by  a  judgment  creditor  of  a  corx>ora- 
tion  to  subject  the  property  of  an  individual 
stockholder  to  its  payment,  it  is  a  sufficient  de- 
fense that  by  the  articles  of  incorporation  the 
stockholders  are  not  individually  liable  beyond 
the  amount  of  unpaid  stock  subscribed  by  them, 
and  that  defendant's  subscription  has  been  fully 
paid.  Spence  dt  Garlick  v.  Iowa  Valley  Con- 
itruction  Co.  et  al.,  36  Iowa,  407. 

28.  Where  the  assets  of  a  corporation,  with 
assessments  upon  the  shares  of  stockholders,  are 
sufficient  to  meet  the  corporate  obligations,  the 
stockholders  are  not  liable  in  addition  to  an 
amount  equal  to  their  shares  of  stock,  and  the 
question  of  such  sufficiency  can  be  determined  in 
an  action  at  law.   Stewart  v.  Lay,  45  Iowa,  604. 

29.  The  liability  of  one  stockholder  is  not 
limited  by  the  amount  which  can  be  collected 
from  other  stockholders.    Id. 

30.  The  fraadnlent  acta  or  neglect  of  the  re- 
ceiver of  an  insolvent  corporation  constitute  no 
defense  to  an  action  against  a  stockholder  for 
contribution.    Id. 

81. :  equities  between  stockhold- 
ers. The  liability  of  the  stockholder  is  separate 
from  that  of  the  other  stockholders,  and  may  be 
enforced  in  an  action  at  law,  in  which  it  is  not 
essential  to  the  establishment  of  his  liability 
that  the  equities  between  him  and  his  associates 
be  determined.    Id. 

11 


82.  Filing  of  articles  with  secretary 
of  state.  The  statute  requiring  that  corpora- 
tions should  file  a  copy  of  their  articles  in  the 
office  of  the  Secretary  of  State  within  three 
montiis  from  tiie  time  of  commencing  business 
is  mandatory,  and  a  compliance  therewith  ia 
necessary  to  the  validity  of  the  corporation. 
Per  Day,  J.,  Adams,  J.,  concurring.  Firet 
Nat.  Bank,  etc.,  v.  Davies,  43  Iowa,  424. 

83.  A  failure  to  file  the  articles  as  required 
by  statute,  subjects  individual  property  of  the 
members  to  liability  for  the  corporate  debts.  Id. 

84.  The  filing  of  articles  of  incorporation  in 
the  office  of  the  Secretary  of  State  is  not  essen- 
tial to  the  validity  of  a  corporation,  nor  will  a 
failure  to  file  them  render  the  private  property 
of  stockholders  liable  foe  the  debts  of  the  cor- 
poration. 

Argu.  1.  Such  filing  does  not  give  publicity 
to  the  articles. 

Argu.  2.  If  required  by  the  statute,  corporar 
tions  might  have  a  valid  existence  for  three 
months,  after  which  time  all  their  acta 
would  be  void. 

Argu.  3.  The  word  "  doings  *'  in  the  statute 
cannot  relate  to  the  organization,  since  it 
may  organize  and  have  a  valid  existence  for 
three  months.  Stockholders  are  only  liable 
when  there  is  a  failure  in  complying  with 
the  requirements  respecting  organization. 
Per  Beck,  J.,  Sebvebs,  Ch.  J.,  and  Roth- 
rock,  J.,  concurring.    Id. 

86.  In  insurance  company :  cancella- 
tion of  stock  certificate  and  securities. 

Certain  mortgages  on  real  estate  were  executed 
by  officers  and  stockholders  to  an  insurance  com- 
pany in  consideration  of  certificates  of  capital 
stock  issued  to  the  mortgagors.  The  mortg^iges 
contained  a  stipulation  that  they  might  be  dis- 
charged in  current  funds  or  in  the  capital  stock 
certificates  issued  to  the  mortgagors.  The  mort- 
gages were  not  recorded,  but  they  were  included 
in  the  advertising  circulars  of  the  company  and 
in  the  statements  made  of  its  condition,  as  con- 
stituting a  principal  i>art  of  its  assets:  Held, 
that  a  return  and  cancellation  of  tiie  stock  cer- 
tificate and  a  suiTender  of  the  mortgages 
thereon,  after  losses  have  been  incurred  and  the 
company  has  become  insolvent,  is  a  fraud  upon 
policy  holders,  and  to  them  the  mortgages  will 
be  regarded  as  still  existing.  Buniham  dt  Vam 
Shaick  v.  N.  W.  Ins.  Co.  et  al.,  36  Iowa,  6;^ 
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W.  X^iluxe  to  oomply  with  artioles: 
pleading.  In  an  action  for  damages  under 
•ection  1163  of  ihe  Reriaion,*  against  an  officer  or 
ilodkholder  of  a  corporation  for  failure  to  com- 
ply witb  the  articles  of  incorporation,  it  must  be 
aTerred  and  shown  what  particular  article  de- 
fendant had  failed  to  comply  with,  and  that  sach 
CEulure  was  with  the  intent  to  defraud.  White 
V,  Hosford,  37  Iowa,  566. 

87.  So,  if  it  is  claimed  that  the  defendants 
intended  to  deceive  the  public  or  individuals  in 
relation  to  the  means  and  liabilities  of  the  cor- 
poration, the  particular  act  or  acts  done  in  this 
respect  must  be  alleged.  In  either  case  it  must 
appear  that  the  plaintifP  has  sustained  damage 
by  reason  of  the  fraudulent  acts  complained  of. 
Id, 

88.  Steps  necessary  to  charge  stook- 
hblder.  Before  any  stockholder  can  be  charged 
with  the  payment  of  a  judgment  rendered 
against  a  corporation  of  which  he  is  a  stock- 
holder, a  proceeding  by  ordinary  action  must  be 
instituted  against  him,  and  his  liability  deter- 
mined therein.  Bayl%88  v.  Sw\ft  et  al.,  40  Iowa, 
648. 

89*  After  judgment  has  been  rendered  against 
the  stockholder  for  the  amount  of  his  liability, 
an  execution  issued  against  the  corporation  may, 
to  the  extent  of  the  stockholder's  liability,  be 
levied  upon  his  private  property.    Id, 

40.  Unpaid  subscription.  Unpaid  sub- 
scriptions to  the  capital  stock  of  a  corporation 
constitute  a  trust  fund  for  the  benefit  of  its  cred- 
itors, and  the  officers  of  the  corporation  cannot, 
by  any  agreement  or  arrangement  with  the 
stockholders,  release  them  from  the  obligation 
of  payment,  to  the  prejudice  of  creditors.  0«- 
good  dt  Moss  v.  King,  42  Iowa,  478. 

41*  The  officers  of  a  corporation  are  charge- 
able with  fraud  if  they  shall  receive  in  payment 
for  stock  property  at  a  valuation  known  to  be  in 
excess  of  its  real  value,  and  thereon  shall  issue 
paid  up  certificates  of  stock.  (Bunt  ham  dt  Van 
Shaick  v.  The  N.  W,  Ins.  Co,,  36  Iowa,  632; 
Sawyer  v.  Hoag,  17  Wail.,  610.)    Id. 

42.  The  record  of  a  deed  of  real  estate  to  a 
corporation,  reciting  that  the  consideration  is  a 

*S«0Tzoii  IISS.  Intentional  f  niiid  In  MUng  to  oompi/ 
oalMtftutially  with  tba  articles  of  inoorportUou  or  in  d«- 
«eiTiug  the  pnbtlo  or  iudivldaala  in  tehitlou  to  their  meant 
^tiabUitiee  ahaU  aabjeot  Uioee  gnUty  thereof  to  flne  and 
tmpriaonment  or  both  at  the  discretion  of  the  oonrt.  Any 
tenon  who  haa  sustained  Injury  from  such  frand  may 
•hw  tiecover  damages  therefor  acainst  thoes  gnlUy  of 
tM|Ndlng  In  each  fnrad. 


certain  number  of  paid  up  shares  of  the  stock, 
does  not  constitute  constructive  notice  to  creditora 
that  the  stock  subscriptions  have  been  paid.  Id, 

48.  The  terms  of  a  subscription  to  a  joint 
stock  company  prescribed  that  aiter  twenty  per 
cent  had  been  paid,  the  balance  should  be  **  sub- 
ject to  the  call  of  the  directors,  as  they  may  be 
instructed  by  the  migority  of  the  stockholders.** 
The  company  having  become  insolvent,  a  re- 
ceiver was  apiwinted  who  instituted  an  action 
against  a  stockholder  for  the  remaining  eighty 
per  cent  of  his  stock  subscription :  Held,  that 
the  receiver  had  no  authority  to  call  upon  the 
stockholders  for  payment  until  the  court  had  de- 
termined the  amount  of  indebtedness  of  the 
corporation  and  fixed  the  liability  of  each  share 
of  the  stock,  and  that  these  facts  tlius  ascer- 
tained should  be  averred  in  the  i>etition.  CAoit- 
dler  V.  Keith,  42  Iowa,  99. 
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1.  Of  serdng  notioe  by  person  not  an 
officer*  The  service  of  notice  of  appeal  from 
an  award  in  tai  ad  guod  damnum  proceeding 
may  be  made  by  any  one  not  a  party  thereto, 
but  if  served  by  another  than  an  officer  his  fees 
therefor  cannot  be  taxed  as  a  part  of  the  costs. 
Conway  v.  The  McG.  4t  M,  B.  R,  Co.^  43  Iowa, 
32. 

2.  Jnry  1^.  A  jury  fee  of  124.00  may 
properly  be  taxed  as  a  part  of  the  costs,  even  ^ 
the  case  does  not  consume  the  whole  day,  when 
no  other  case  ia  tried  upon  the  same  day.  The 
State  V,  Venoayne,  44  Iowa,  621. 

8.  Liability  of  party  who  fiLOB  dis- 
claimer of  interest  in  action.  A  party 
who  files  a  disclaimer  of  interest  in  the  action 
and  moves  for  a  dismissal,  which  is  refosedt 
cannot,  after  a  trial  upon  the  merits  and  judg- 
ment, escape  liability  for  costs  upcm  the  ground 
that  he  is  not  a  proper  party.  Wileox  v.  Oold^ 
smith,  44  Iowa,  573. 

4.  Apportionment  of.  Section  2933t  of  ttte 

tSscnoH  2983.  Costs  shmll  be  rsoovsred  bj  the  tne- 
oessfnl  psrtjr  sfpiinst  the  losing  psrtr.  But  where  the 
psrty  Is  saocessf ul  as  to  a  pert  of  his  demand,  and  fails  as 
tm  a  ysft,  nnlees  the  «sse  Is  otherwise  profMed  for,  the 
court  ttiaj,  on  rendering  Judgment,  nuke  an  equitable 
apportionment  of  costs. 
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Code,  proyiding  that  in  certain  cases  (he  conrf* 
nay  i4>portion  the  costs  between  the  parties, 
does  not  apply  to  those  cases  in  which  the  cause 
of  action  is  a  single,  indivisible  claim.  Upson 
V.  Fw/2fr,  43  Iowa,  409. 

5.  Where,  in  an  action  of  replevin,  the  prop- 
erty consists  of  distinct  articles,  and  there  is  a 
recoveiy  for  a  part  only,  it  is  competent  for  the 

'  court  to  make  an  equitable  apportionment  of  the 
costs.     Whitaker  v.  Sigler,  44  Iowa,  419. 

6.  In  an  equitable  action  wherein  a  willing- 
ness is  averred  to  pay  whatever  is  found  due,  an 
actual  tender  is  not  necessary  to  have  been  made 
to  maintain  the  action.  Under  these  circum- 
stances the  court  may  apportion  the  costs  equi- 
tably.   Binford  v,  Boardman^  44  Iowa,  53. 

7.  Incurred  in  determination  of  coun- 
ter claim.  Where,  in  an  action  upon  a  prom- 
issory note,  the  defendant  admitted  liability 
thereon,  but  interposed  a  counter  claim  which 
was  established,  and,  its  amount  being  less  than 
tbe  amount  claimed  upon  the  note,  judgment 
was  rendered  for  the  plaintiff  for  the  balance,  it 
was  held  that  the  ddbudant  was  liable  for  the 
costs  of  the  commencement  of  the  action  and 
0f  entering  judgment,  while  plaintiff  should  pay 
all  the  costs  incurred  in  the  determination  of 
the  counter  daim.  HM  v,  dayion^  42  Iowa,  526. 

8.  In  action  to  set  aside  tax  deed. 

in  an  action  to  set  aside  a  tax  deed,  where  the 
plaintiff  offers  to  pay  the  amount  found  to  be 
due  from  him,  if  successful  he  is  entitled  to 
costs.    Springer  r.  BariU^  46  Iowa,  688. 

9.  Ck>6ts  of  abstract  in  supreme  court. 
Where  the  appellant*s  abstract  fuUy  and  fairly 
presents  the  case,  the  appellee  will  not  be  al- 
lowed costs  for  an  additional  abstract  which 
presents  nothing  necessaiy  for  a  determination 
of  the  case.  Johnson  v,  McGrew  et  al,^  42 
Iowa,  555. 

10.  The  cost  of  printing  the  abstract  will  not 
be  taxed  where  the  appellant  has  faQed  to  ab- 
stract the  evidence  as  required  by  law.  Chand' 
kr  V.  FremofU  Co.,  42  Iowa,  58. 

11.  Payment  of  fine  no  release  ftom, 
costs.  Under  our  statute  the  power  of  the  court 
to  direct  the  imprisonment  of  a  defendant  against 
whom  a  fine  is  assessed,  until  the  same  is  satis- 
lied,  does  not  extend  to  the  costs  incurred  in  the 
case;  hoooe  a  payment  of  the  fine  assessed  and 
the  discharge  of  the  defendant  from  custody, 
does  not  operate  lo  release  him  from  the  costs 


adjudged  against  him.    The  State  v.  Qray^  35 
Iowa,  503. 

12.  The  State  r.  Gnry,  35  Iowa,  503,  holding 
that  the  payment  of  a  fine  assessed  against  a 
defendant  in  a  criminal  proceeding  does  not  dis- 
charge him  from  the  costs  adjudged,  followed. 
Oiay  V.  Ferreby^  36  Iowa,  146. 

13.  Before  referee.  An  examination  by 
the  referee,  at  the  request  of  one  of  ih^  parties, 
of  accounts  not  in  issue,  will  render  the  party 
making  the  request  liable  for  the  oostb  of  such 
examination.  Keokuk  County  v.  Howard^  42 
Iowa,  29. 

14.  EfB»ct  of  pardon  on  right  to  re- 
coyer.  A  general  pardon  from  the  executive 
to  a  convict  does  not  operate  as  a  remission  of 
the  payment  for  costs  against  him.  Estep  v. 
Lacy,  35  Iowa,  416.  Citing  County  of  Schuyl- 
kill V,  Ruf snider,  46  Fenn.,  446;  State  r.  Me- 
O'Blems,  21  Mo.,  272;  Holliday  r.  The  People, 
5  Gill.,  214;  State  v.  Farley,  8  Bkckf.,  229; 
Ex  parte  McDonald,  2  Whart.,  440. 

15.  Of  reporting  testimony.  Under  sec- 
tion 3459  of  the  Revision,  providing  that  *'the 
clerk  shall  tax  in  favor  of  the  party  recovering 
costs,  the  allowance  of  witnesses,  the  fees  of  offi- 
cers •  *  ♦  and  any  farther  sum  for  any 
other  matter  which  the  court  may  have  awarded 
as  costs  in  the  progress  of  the  cause,  or  may 
deem  just  to  be  taxed,"  the  compensation  of  a 
person  agreed  upon  by  the  parties  and  appointed 
by  the  court  for  writing  down  the  testimony  in 
a  civil  cause,  may  be  properly  taxed  as  a  part 
of  the  costs  against  the  unsuccessful  party. 
Kuhnlee  v.  The  Ind.  District  of  Charles  City, 
36  Iowa,  99. 

16.  Ofifor  to  confess  judgment.  Where, 
after  appeal  to  the  District  Court,  the  defendant 
files  an  offer  to  confess  judgment  for  a  stated 
sum,  and  the  plaintiff  faUs  to  recover  more,  the 
costs  accruing  subsequent  to  such  offer  should 
be  taxed  against  him.  Harrison  v.  The  Iowa 
Midland  R,  R,  Co.,  36  Iowa,  323. 

17.  Pending  an  action  in  a  justice*s  court,  the 
defendant  offered  to  confess  judgment  for  a  part 
of  the  claim,  which  was  less  than  the  amount 
for  which  judgment  was  rendered,  but  equal  to 
ihe  sum  recovered  on  appeal  to  the  Circuit  Court; 
held,  that  under  section  3404  of  the  Revision, 
the  plaintiff  was  liable  for  all  costs  incurred 
after  the  offer  to  confess  was  made.  Watts  v. 
Lamhertson,  39  Iowa,  272. 
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18.  Under  motion  to  strike  out  alter- 
native counts.  Where  the  petition  in  an 
action  contains  two  counts  for  the  same  cause 
of  action,  and  the  plaintiff  declines,  on  motion, 
to  strike  out  one  of  the  counts,  he  will  be  liable 
for  all  costs  incurred  in  the  action,  if  he  fails  on 
the  trial  to  establish  a  distinct  cause  of  action 
for  each  count.     Watson  v.  Bell,  37  Iowa,  640. 

19.  If  the  plaintiff  had  only  sought  to  recover 
but  for  one  of  such  causes,  and  had  so  stated  in  his 
petition,  he  would  have  brought  himself  within 
the  provisions  of  section  2935  of  the  Revision,* 
and  have  thereby  exempted  himself  from  liability 
for  costs.  {Camp  r.  Wilson,  16  Iowa,  225;  Dun- 
ning V,  Thomas,  11  How.,  281;  Rep.  on  Civil 
Code,  1860,  page  309.)    Id, 

20.  Security  for  costs.  If  a  motion  for 
security  for  costs  should  be  made  at  all  after  ap- 
peal from  the  justice's  court,  it  would  be  too  late 
after  the  jury  were  sworn.  Adae  dt  Co,  v, 
Zangs,  41  Iowa,  536. 

21.  When  corporation  will  be  held  to 
secure.  The  provisions  of  section  3442,t  of  the 
Revision,  are  not  confined  to  foreign  corpora- 
tions. A  domestic  corporation  may  be  required 
to  give  security  for  costs.  The  D.  M.  V,  Live 
Stock  Insurance  Co,  v.  Henderson,  38  Iowa,  446. 

22, :  affidayit.    The  affidavit  annexed 

to  a  motion  for  security  for  costs  need  not  set  out 
the  facts  constituting  the  defense,  but  only  that 
the  party  filing  it  has  a  good  defense.    Id, 

23.  Where  the  petition  states  that  the  plain- 
tiff is  a  corporation,  the  affidavit  for  rule  to  se- 
cure costs  need  not  aver  it.    Id, 

24.  If  specific  objections  are  made  to  the  affi- 
davit in  the  court  below,  any  others  which  might 
have  been  urged,  but  were  not,  will  be  deemed 
waived.    Id. 

*  Bbotxoii  3934.  One  osnaa  of  action,  defense,  eetniff, 
ooontexHdeim,  crom-demend,  or  reply,  thaU  be  expressed 
In  bat  one  statement,  and  not  in  virions  counts  or  divis- 
ions. If  snch  be  done,  the  adverse  party  may  move  to 
atzike  out  all  but  one  of  such  counts  or  divisions,  sup- 
porting his  motion  by  an  affidavit  that  the  same  are  for 
only  one  cause  of  action,  wherenpon  the  other  partv  shall 
either  so  strike  out  at  the  cost  of  the  motion,  or  detuining, 
must  show  on  the  trial  as  many  distinct  causes  as  be  has 
counts  or  divisions,  or  shall  pay  all  the  costs  of  the  urtiole 
triaL 

Sbo.  3986.  Where  a  transaction  has  taken  place  be- 
tween the  plaintiif  and  defeudant,  constltating  in  favor 
of  the  plaintiff  a  cause  of  action  against  the  defendant, 
and  where  another  contemporaneous  or  subsequent  trans- 
action growing  out  of  and  based  upon  the  former  trans- 
action, nas  also  taken  place  between  them,  which  may 
or  may  not  have  operated  a  merger  or  displacement  of 
the  former  cause  of  action— then,  if  such  plaintiff  Is  not 
dear  upon  which  of  such  transactions  he  Is  entitled  to 
recover,  he  may  state  in  his  petition,  in  distinct  counts, 
the  f  acb  constltating  each  of  each  causes  of  action,  and 


25.  Bond :  time  for  filing.  The  time 
fixed  by  the  court  within  which  a  boud  for  costs 
must  be  filed  will  be  deemed  sufficient,  unless  it 
is  made  to  appear  that  the  plaintiff  suffered 
prejudice  from  the  order.    Id, 

26«  When  appeal  from  order  is  pre- 
mature. An  appeal  from  an  order  to  secure 
costs  upon  notice  served  before  the  expiration 
of  the  time  for  filing  bond,  is  premature.  Dis- 
missal is  the  penalty  for  non-compliance  with 
such  order.    Id, 

27«  When  an  appeal  has  been  taken  from  an 
order  to  secure  costs,  the  Supreme  Court  will 
sustain  the  court  below  in  dismissing  the  cause 
without  fixing  a  further  time  for  filing  a  bond» 
if  such  neglect  works  no  substantial  prq'udice  to 
plaintiff.    Id. 
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Supervisors,  and  their  Powers. 
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I.  Powers  and  Liabilities  Generally. 

1.  Power  to  issue  bonds  in  payment 
of  judgment.  The  act  of  the  Legislature 
(Chap.  87,  Laws  of  1872),  confers  upon  any 
county  or  other  municipal  corporation,  against 
which  a  judgment  has  been  rendered,  irrespect- 
ive of  the  population  of  such  county  or  munici- 
pal corporation,  or  the  character  of  the  indebt- 
edness upon  which  the  judgment  is  based,  the 
power  to  issue  bonds  in  payment  thereof,  if  the 
judgment  creditor  shall  so  elect,  and  the  parties 

Toaj  pnj  for  the  relief  proper  to  each  ceuae  of  aottoOt 
and  miiet  also  state  that  he  daims  to  recover  bat  for  one 
of  each  caaMs;  whereupon  tue  defendant  may  allow 
Jadgment  to  go  against  him  on  either  of  such  caoses  in 
bar  of  the  other;  or  if  the  defendant  contests  both  of  such 
caoses,  ihe  plaintiff  may,  on  proper  proof,  recoTer  on 
either,  or  having  obtained  vwdict  on  both^  may  state  on 
which  one  he  will  have  Jndgment,  which  jadgment  shsll 
be  in  bar  of  the  other. 

The  same  principles  shall  obtain  in  regard  to  a  set-off, 
ooantersslaim,  or  cross-demand. 

tSBOTXOH  8443.  If  a  defendandr  shall  at  any  time  be- 
fore answering,  make  and  file  an  affidavit,  stating  that  he 
has  a  good  defense  in  whole  or  in  part,  the  plainnff.  if  be 
k>e  a  noii-resident  of  this  State,  or  a  corporation,  foefors 
any  farther  proceeding  in  the  cause,  shall  file  in  the  derk'a 
office  a  bond,  with  a  sufficient  surety,  who  must  be  a  resi- 
dent of  the  county  where  suit  is  brought,  to  be  approved 
by  the  derk,  for  the  payment  of  all  costs  whioh  may  ac- 
crue in  the  action  in  the  court  in  which  it  is  brought,  or  in 
any  other  to  which  it  may  be  canled,  either  to  the  defend- 
ant  or  to  the  officers  of  the  court. 
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agree  as  to  the  character  of  the  eTidences  of  in- 
debtedness. The  Iowa  Railroad  Land  Co.  v. 
Carroll  Co,  et  ah,  39  Iowa,  151. 

2,  liiability  on  aoooimt  of  defectiye 
bridges.  It  is  the  duty  of  counties  to  construct 
and  maintain  in  proper  condition  for  public  use 
all  '* county  bridges'*  within  their  limits,  and 
thfij  are  liable  for  all  ixguries  resultinfr  from 
their  negligent  construction  or  the  failure  to 
keep  them  in  repair.  Chandler  v.  Fremont 
Couniif.  42  Iowa,  58. 

8*  County  bridges  are  those  which  require  for 
their  construction  an  extraordinary  expenditure 
of  money,  beyond  the  means  at  the  disposal  of 
the  road  districts,  and  those  which  have  been 
constmcted  by  the  counly.    Id. 

4«  In  an  action  for  injuries  resulting  from  the 
defective  construction  of  a  bridge,  it  appeared 
that  the  cost  of  the  bridge  was  seyenty-five  dol- 
lars, that  the  repair  of  the  defect  would  have 
cost  five  dollars,  and  that  the  road  district  was 
possessed  of  ample  means  to  construct  and  re- 
pair the  bridge:  Held,  that  the  county  was  not 
UaUe.    Id. 

5.  The  approaches  to  a  bridge  constitute  a 
part  of  the  bridge  itself,  and  in  the  case  of  a 
county  bridge  the  county  is  liable  for  their  con- 
etmction  and  maintenance  in  the  same  manner 
and  to  the  same  degree  that  it  is  liable  for  the 
bridge.   Albee  v.  Floyd  County,  43  Iowa,  177. 

6«  That  a  part  of  the  cost  of  construction  of  a 
county  bridge  was  contributed  by  another  cor- 
poration and  by  citizens  does  not  release  the 
county  from  liability  for  negligence  in  its  con- 
struction or  in  keeping  it  in  repair.    Id. 

7.  The  county  is  under  obligation  to  bo  con- 
struct its  bridges  that  they  shall  be  safe  for 
travelers,  and  is  liable  for  ixguries  caused  by 
any  defects  in  the  bridge  or  approaches  thereto. 
Id. 

8.  An  averment  in  the  petition,  in  an  action 
against  a  county  for  damages  incurred  by  defects 
in  a  bridge,  that  the  plaintiff  had  not  full 
knowledge  of  the  defects  is  unnecessary.    Id. 

See,  further,  Bridobs,  and  Vol.  I  of  Digest, 
page  164. 

9.  Compensation  of  deputy  auditor. 
A  county  is  under  no  legal  obligation  to  reim- 
burse an  auditor  for  money  paid  by  him  for  ser 
vioes  of  a  deputy.    Benton  v.  Decatur  County, 
36  Iowa,  504. 


10.  Liability  of  sureties  of  auditor. 

The  sureties  upon  the  bond  of  a  county  auditor 
are  liable  for  any  overdrafts  he  may  have  made 
by  issuing  warrants  payable  to  himself  and  re- 
ceiving from  the  treasurer  the  amount  thereof, 
in  excess  of  the  compensation  allowed  him  by 
the  board  of  supervisors.  Mahaska  County  v. 
Euan  et  al.,  45  Iowa,  328. 

11. :  school  fiind  Judgment.   The 

auditor  is  not  authorized  to  receive  money  col- 
lected upon  judgments  in  favor  of  the  school 
fund,  and  his  sureties  are  not  liable  for  an 
amount  thus  collected  and  paid  by  the  clerk  to 
the  auditor.    Id. 

12.  Respeotiag  the  county  auditor^ 

generally,  and  matters  relating  to  his  office,  see, 
titie  AX7DIT0B.  ante. 

18«  Acts  of  county  officers:  principal 
and  agent.  The  officers  of  a  county  are  not  its 
agents  in  such  a  sense  that  they  can,  by  the  levy 
and  assessment  of  taxes  upon  land  which  is  ex- 
empt from  taxation,  create  an  estoppel  which 
shall  prevent  the  county  from  subsequentiy  as- 
serting titie  in  the  property  thus  taxed.  46  Iowa, 
226. 

14.  The  case  of  Adams  County  v.  The  B.  <t 
M.'R.  R.  Co.,  39  Iowa,  507,  differs  from  the  pres- 
ent in  that  the  taxes  therein  were  assessed  after 
the  county's  claim  had  been  rejected  by  the 
general  government,  and  were  paid  by  the 
claimant  against  the  county  as  a  compromise. 
Id. 

•II.  COUNTT  WaBRANTS. 

15.  SeaL  A  county  warrant  is  of  no  validity 
unless  it  have  the  seal  of  the  county  thereto  at- 
tached. The  seal  of  the  District  Court  of  the 
county  is  insufficient.  Springer  v.  The  County 
of  Clay,  35  Iowa,  241.  CiiingPrescott  v.  Ooner, 
34  Id.,  175. 

16.  Presentment.  The  publication  of  no- 
tice to  the  effect  that  the  treasurer  is  ready  to 
redeem  all  outstanding  county  warrants,  does 
not  have  the  effect  to  stop  the  interest  upon  war- 
rants which  have  been  presented  and  indorsed 
by  the  treasurer,  in  the  absence  of  means  of 
payment.  Nothing  but  actual  tender  will  sus- 
pend the  accumulation  of  interest.  Rooney  v, 
Dubuqtte  County,  44  Iowa,  128. 

17.  The  judgment  bonds  of  a  county 
in  the  hands  of  innocent  holders  for  value» 
without  notice  of  their  illegality  for  any  cauae^ 
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cvaaot  be  defeated  by  showing  that  the  judg- 
joteata  were  rendered  upon  warrants  issued  in 
eEBoesB  of  the  constitutional  limitation  of  five  per 
eeont,  and  that  the  board  of  supervisors  fraudu- 
lently omitted  to  interpose  the  defense  when  the 
warrants  were  sued  upon.  The  S,  C.  dt  St,  P.  R, 
Co.  V.  The  County  of  Osceola  etal.,45  Iowa,  168. 

18.  Validity  of  warrant.  If  a  vote  of 
the  board  of  supervisors  authorizes  the  issue  of 
a  warranty  its  vaHdity  cannot  be  affected  by  a 
failure  on  the  part  of  the  clerk  to  record  the 
same.  Lang  v.  Boone  County,  36  Iowa,  60. 
Following  Clark  v.  Polk  County,  19  Id.,  248. 

19.  Becoyery  of  amount  paid  on  in- 
valid Warrant.  When  the  legally  consti- 
tuted agent  of  the  county  contracts  for  work 
in  respect  to  which  he  has  no  power  un- 
ices authorized  by  a  special  vote  of  the  peo- 
ple, and  executes  a  warrant  for  the  amount 
thereof  on  the  treasurer  of  the  county,  which  is 
voluntarily  paid  by  the  latter  officer,  the  county 
cannot  recover  back  the  amount  so  volimtarily 
paid.  {Supervisors  of  Onandaga  County  v. 
Briggs,  2  Denio,  26;  Snelson  v.  The  State,  16 
Ind,,  29;  Clark  v.  Duicher,  9  Cow.,  673.)    Id. 

III.  Of  thb  Ck>UNTT  Judge  and  Board  pf 

SuFERVISOBa  AND  THEIB  POWEBS. 

20.  Constraotion  of  bridges  by  oonnty 
judge.  Under  the  provisions  of  the  statute  to 
the  effect  that  **the  county  judge  may  cause 
the  erection  of  a  bridge  over  any  stream  in  the 
county  when  such  stream  is  not  navigable,  pro- 
vided the  expense  thereof  does  not  exceed  $500, 
without  submittuig  a  proposition  therefor  to  a 
vote  of  the  people,  * '  he  may  properly  contract  for 
the  construction  of  a  bridge  (not  exceeding  the 
limit  mentioned  os  to  amount),  over  a  ravine  on 
a  public  road,  though  no  constant  stream  of 
water  flows  through  the  same.  Long  v,  Boone 
County,  36  Iowa,  60. 

21.  If  virater  exists  with  sufficient  frequency 
to  render  a  bridge  essential  to  its  safe  and  con- 
venient passage,  it  is  sufficient  to  authorize  such 
action  without  submitting  the  same  to  a  vote.  Id, 

22.  Nor  is  such  power  dependent  on  the  rais- 
ing of  a  special  tax  to  meet  tlie  expense.  If  no 
epei&BX  tax  be  raised  tlie  expense  must  be  paid 
from  the  ordinary  county  revenue.    Id, 

2dk  But  as  to  the  digging  of  drains  in  the 
gvading  and  improvement  of  a  street,  the  county 
judge  had  no  such  power.    Id, 


24.  Board  of  supenrisors:  relocation 
of  county  seat.  The  decision  of  the  board 
of  supervisors,  that  a  petition  asking  for  a  sub- 
mission of  the  question  of  relocating  a  county 
seat  is  signed  by  a  minority  of  the  legal  voters 
in  the  county,  is  judicial,  and  is  conclusive  until 
set  aside  or  reversed  upon  appeal,  writ  of  error. 
certiorari,  or  other  method  provided  for  dii^ect 
review.  Baker  et  al.  v,  Supervieors  of  Louisa 
County,  40'  Iowa,  226.  See  Ryan  v.  Varga,  37 
Iowa,  78,  and  cases  cited.  See,  aJso,  The  EvanS' 
ville,  Indianapolis  dt  Cleveland  Railroad  Com' 
pany  v.  The  City  of  Evansville,  15  Ind.,  395; 
Board  of  Commissioners  of  the  County  of  Knox 
V,  Aspinwall,  21  Howard,  530. 

26.  A  petition  for  the  submission  of  the 
question  of  the  relocation  cf  a  county  seat 
must  be  presented  at  a  regular  session  of  the 
board  of  supervisors.  The  board  is  not  autlior- 
ized  to  entertain  it  at  an  adjourned  session. 
Ellis  V,  Supervisors  of  Harrison  County,  40 
Iowa,  301. 

26«  The  decision  of  the  board  of  supervisom 
that  a  petition  for  the  submission  of  the  question 
of  the  removal  of  a  county  seat  had  been  suffi- 
ciently signed,  that  the  notice  is  sufficient  and 
has  been  duly  published,  is  conclusive  until  re- 
versed or  set  aside  in  some  manner  provided  by 
statute.  {Ballenger  v,  Tarhell,  16  Iowa,  491; 
Shea  V,  Quinton,  30  Id.,  50.)  Bennett  et  al.  v, 
Ustherington  et  al,,  41  Iowa,  142. 

27.  Questions  respecting  the  removal  of  a 
county  seat  may  be  cognizable  in  equity  and 
upon  a  case  made  therefor  an  ii^*  unction  may  be 
allowed,  but  an  order  of  an  election  by  the  board 
of  supervisors,  assuming  the  sufficiency  of  pre- 
liminary proceedings,  is  conclusive  until  set 
aside  by  certiorari,  (Ryan  v,  Varga,  37  Iowa, 
78;  Collins  v.  Ripley,  8  Id.,  129;  Rice  v. 
Smith,  9  Id.,  570;  Sweatt  v.  Faville,  23  Id., 
321.)    Id, 

28.  The  board  of  supervisors  are  not  author- 
ized, after  a  petition  and  remonstrance  have  been 
presented  to  them  respecting  a  change  in  the 
location  of  a  county  seat,  to  consider  an  appli- 
cation by  any  number  of  the  signers  that  their 
names  be  stricken  from  the  remonstrance.  Loomim 
et  al,  V,  Bailey  et  al.,  45  Iowa,  400. 

29.  To  entitle  the  applicants  to  a  submissioB 
of  the  question  to  the  people,  the  number  of 
signers  to  the  petition  should  not  only  be  at  least 
one-half  the  legal  voters  of  the  county,  but 
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ihoiild  also  be  gteaJb&r  than  the  muober  of  xe- 
monstnuits  thereto.    Id. 

80.  The  notice  of  the  presentation  of  a  peti- 
tion respecting  the  removal  of  a  county  seat, 
required  by  section  284  of  the  Code,*  is  sufficient 
if  one  of  the  three  publications  be  made  sixty 
days  before  the  petition  is  presented.  Bennett 
ti  ah  V,  Heiherington  et  aZ.,  41  Iowa,  142. 

81.  Allowance  of  claim.  Where  a  claim 
against  the  county  was  examined  by  the  board 
cf  supervisors  and  marked  allowed  by  one  of 
them,  with  the  knowledge  and  consent  of  all,  in 
accordance  with  the  usual  course  of  business  of 
the  board,  it  was  held  that  the  allowance  was 
legal  and  bound  the  county,  although  no  formal 
vote  was  taken  or  appeared  of  record.  {City  of 
Indianola  v.  Jones,' 2Q  Iowa,  282.)  Griggs  v. 
KimbaU  et  aL,  42  Iowa,  512. 

82.  That  the  account  was  not  stated  with 
definiteness  would  not  of  itself  be  conclusive  of 
ficaud.    Id, 

88.  Contract  for  building  jail.  Acounfy 
kt  a  contract  for  building  a  jail  and  appomted 
a  building  committee,  whose  chairman  was  also 
chairman  of  the  board  of  supervisors.  He  agreed 
with  plainti&,  who  furnished  a  part  of  the  ma- 
terials for  the  building,  that  the  county  would 
pay  for  the  same,  and  they  were  furnished  in 
reliance  upon  this  undertaking:  Held,  that  the 
undertaking  was  not  binding  upon  the  county, 
in  the  absence  of  special  authority  from  the 
board  of  supervisors  to  make  it,  and  that  such 
authority  would  not  be  inferred  from  the  fact 
that  the  party  making  it  was  a  member  of  the 
building  committee  and  board  of  supervisors. 
Rice  <t  Son  v.  Plymouth  County ^  43  Iowa,  136. 

84.  An  assurance  by  the  chairman  of  the 
board  of  supervisors,  in  open  session,  that  they 
will  pay  a  bill  against  the  county,  does  not  create 
an  obligation  thereon  against  the  county;  to 
bind  thA  county  the  bill  must  receive  the  assent 
of  a  majority  of  the  members  of  the  board.   Id, 

*Tlie  foUonlnguetfaftprovliloiuiof  the God« rofwNd 
to: 

SaonoN  S68.  BenumstniiCM,  signed  by  legal  voten  of 
Uie  oouaty  only,  and  verified  in  lUie  manner  aa  the  petition^ 
may  atoo  be  pmbentod  to  the  board.  If  the  name  peraona 
pediioaand  femfinArate  th«y  ahall  b  f  counted  only  un  the 
Miaonatranoep  and  if  a  greater  number  of  l^gal  votera  re- 
aoDatrateaindnat  the  re-looatlon  tbau  petition  for  it,  no 
election  ahMl  be  OTdered. 

Sbc  3M.  Sixty  daya  notice  of  the  presentation  of  such 
periHon  ahall  be  given  by  three  inaertlons  inb  weekly  newa- 
Mper,  if  there  be  one  prluted  In  the  county ;  if  no  paper 
be  themn  printed,  by  posting  the  aame  in  every  townsliip 
in  the  coonty  and  on  the  door  of  tlie  court-house  therein. 


85.  Bight  to  remove  steward  of  poor 
house.  The  board  of  supervisors  ma^  remove 
the  steward  of  the  poor  house  at  their  pLeaaure, 
and  they  cannot  contract  with  one  for  a  specified 
time  in  such  a  way  as  to  deprive  themselves  or 
their  successors  of  the  power  of  removal.  The 
Staie  V,  Platner,  43  Iowa,  140. 

86.  The  poor  (arm  is  appurtenant  to  the  poor 
house,  and  whoever  is  appointed  steward  of  the 
poor  house  becomes  ipso  facto  ste>ivaid  of  the 
poorfEum.    Id, 

87.  May  order  oonstruction  of  ditohesb 

The  statute  authorizing  the  construction  of 
ditches  is  based  upon  considerations  of  puUie 
good  and  not  of  private  advantage,  and  the  su- 
pervisors can  order  the  work  only  after  a  peti- 
tion is  presented,  signed  by  a  majority  of  persons 
residing  in  the  county  and  owning  land  adja- 
cent to  the  proposed  improvement.  Patterson 
et  al,  V,  Baumer,  43  Iowa,  477. 

88.  That  the  bid  for  a  single  section  of  the 
work  was  less  than  the  sum  at  which  the  whole 
contract  was  let,  does  not  constitute  ah  irregu- 
larity vitiating  the  proceedings  under  which  the 
tax  was  levied.    Id, 

89.  The  decision  of  the  board  of  sapervison 
that  the  ditch  was  of  the  required  depth  and 
width  cannot  be  reviewed  in  another  prooeediaipt 
uidess  their  action  is  shown  to  have  been  fraudu- 
lent.   Id. 


40.  May  establish  and  change  high* 
ways.  The  board  of  supervisors  have  power, 
at  their  discretion,  to  establish  and  change  high- 
ways, of  which  bridges  erected  by  the  pubUo 
constitute  a  part,  and  where  a  bridge  has  fallen 
down,  which  they  refuse  to  rebuild,  mandamua 
will  not  lie  to  compel  them  to  do  it.  The  State^ 
etc, J  V.  Morris  «(  a2.,  43  Iowa,  192. 

41.  As  board  of  equalisation.  The  board 
of  supervisors  has  jurisdiction  to  increase  or  di- 
minish the  valuation  of  personal  property  in  any 
town  or  township  in  the  county,  and  may  add  or 
deduct  a  given  per  centage  to  or  &om  the  as- 
sessed valuation.  Harney  et  al,  v.  The  Board 
of  Supervisors  of  Mitchell  County  ^  44  Iowa,  208. 

42.  In  an  action  by  an  attorney  against 
a  county  for  legal  services  rendered  in  aid 
of  the  district  attorney,  at  was  held^  that  the 
plaintiff  was  not  entitied  to  recover  a  reasonable 
compensation  therefor.  Tatlock  dt  W%lson  •• 
Louisa  County y  46  Iowa,  138. 

48.  The  chaJrman  of  the  board  ef  inperfit* 
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OEB  is  not  authorized  to  employ  an  attorney  to 
assist  the  district  attorney,  bat  authority  may  be 
confeired  upon  him  by  the  board  to  make  it,  and 
irhen  this  is  done  such  a  contract  will  be  bind- 
ing upon  the  county.    Id. 

IV.  -Of  the  County  Supebintendbnt. 

44.  itligibility  of  woman:  coxuitita- 
tional  law.  There  is  no  constitutional  inhibi- 
tion upon  the  rig^ht  of  a  woman  to  hold  the  office 
of  county  superintendent.  H\^  v,  Cook^  44 
Iowa,  639. 

46«  In  the  absence  of  a  constitutional  restric- 
tion, the  General  Assembly  may  confer  upon  a 
woman  the  right  to  hold  an  elective  office  or  by 
a  retrospective  statute  confirm  her  election 
thereto.    Id, 

46.  That  such  a  retro6x>ectiye  statute  was  not 
passed  until  after  a  judgment  was  rendered  by 
the  inferior  court,  holding  her  to  be  ineligible, 
wiU  not  deprive  her  of  the  right  to  its  benefits 
upon  ^peal.    Id. 

47.  In  Uke  manner  she  was  held  entitled  to 
avail  herself  of  the  curative  act  in  the  Supreme 
Court  notwithstanding  a  stipulation  that  the 
cause  should  there  be  heard  and  determined 
npon  the  pleadings  and  agreed  statement  of 
£bu^  on  which  the  cause  was  tried  below.    Id. 


COUKTY  SUFEBINTEKDENT. 

See  County. 
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I.  Gbnerallt. 
II.  The  District  and  Cibcuit  Coubt. 

III.  The  Supreme  Court. 

IV.  The  Federal  Courts. 


I.  Generally. 

1.  Verity  of  record  recitals.  A  recital 
in  the  record  of  the  District  Court  as  to  the  time 
of  the  filing  of  a  motion  and  rendering  judg- 
ment thereon,  is  an  absolute  verity  and  cannot 
be  contradicted.  Mamtfer  v.  Cooper,  S5  Iowa, 
257.  Citing  Holmes  dt  Avery  v.  Budd  et  a/.,  11 
Iowa,  186;  Farley,  Norria  (t  Co.  v.  Buddy  14 
Id.,  289. 

2.  Province  of.  It  is  the  exclusive  province 
of  the  court  to  construe  writings  constituting  the 


cause  of  action.   Andrews  v.  Tedford^  87  Iowa, 
314. 

8.  The  construction  of  a  contract  is  the  pro- 
vince of  the  court,  not  of  the  jury.  Kilboume, 
Jenkins  dt  Co.  v.  Jennings  et  aZ.,  40  Iowa,  473. 

4.  When  court  may  direct  verdict. 
The  court  cannot  take  a  case  from  the  jury  if 
there  is  any  conflict  in  the  evidence,  and  only 
has  the  power  to  do  so  when  a  party  offers  no 
evidence,  or  all  the  proof  on  both  sides  points  in 
the  same  direction.  Powers  v.  The  City  of 
Council  Bluffs,  45  Iowa,  652. 

6.  Whenever  any  of  the  essential  and  integral 
elements  are  wholly  without  proof,  the  court 
may  properly  refuse  to  allow  the  case  to  go  to 
the  jury.  Murphy  v.  The  C,  R.  I.  d^  P.  R.  Co.^ 
45  Iowa,  661. 

II.  The  District  and  Circuit  Court. 

6.  Jiirifldiction:  injunction.  Under 
section  4,  chapter  86,  acts  of  the  12th  General 
Assembly,  the  Circuit  Court  possessed  no  power 
to  grant  an  iigunction,  or  other  chancery  jiuis- 
diction.  The  authority  conferred  by  section  8 
of  said  act  on  the  judge  of  said  court -to  grant 
injunctions,  does  not  extend  to  the  court.  Cum- 
mings  v.  The  Des  Moines,  Winterset  dt  S.  W. 
R.  Co.  et  al.,  36  Iowa,  173. 

7.  The  District  Court  is  a  court  of  general 
jurisdiction,  and  excepting  statutory  limitations 
upon  the  manner  of  its  exercise,  it  has  jurisdiction 
over  every  cause  brought  within  the  district. 
Laird  Bros.  v.  Dickerson,  40  Iowa,  665. 

8.  That  the  property  of  defendant  in  an  at- 
tachment suit  was  found  in  the  county,  did  not» 
under  Code  of  1851,  defeat  the  jurisdiction  of  the 
court.    Id. 

9.  Change  of  venue  to  the  county  where  the 
property  of  defendant  was  situated  made  the 
proceedings  of  the  same  effect  as  if  originally 
commenced  in  that  county.    Id. 

10.  If  the  court  in  which  the  action  was  com- 
menced had  no  jurisdiction,  it  could  not  have 
granted  the  change  of  venue.    Id. 

11.  The  District  Court  has  jurisdiction  of  an 
action  against  an  administrator  and  his  sureties 
on  his  official  bond,  for  his  neglect  to  collect  the 
assets  of  the  estate  and  for  the  appropriation  oi 
them  to  his  own  use.  Jenkins  v.  Shields,  36 
Iowa,  526.  See  Clark  v.  Cress,  20  Iowa,  50; 
Cowin  V.  Toole,  31  Id.,  513. 
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III.  The  Supbbue  Court. 

12.  The  aciion  of  diyorce  is  an  equitable  ac- 
tion, and  IB  not  triable  on  appeal  to  the  Supreme 
Goort  upon  errors  alone,  but  must  be  tried  de 
novo,  regardless  of  the  proviaions  of  section 
2742  of  the  Code.  Sherwood  v.  Sherwood,  44 
Iowa,  192. 

18.  The  Supreme  Court  has  appellate  juris- 
diction in  chanoeiy  cases  only  and  is  a  court  for 
the  collection  of  eirors  in  actions  at  law.    Id. 

IV.  Thb  Fbdebal  Coubts. 

14.  Jnrisdiotion  of  United  States  dis- 
trict court.  Actions  not  of  a  local  nature, 
ooramenced  in  the  United  States  District  Court, 
must  be  prosecuted  in  the  division  where  the 
defendant,  or,  if  there  are  more  than  one,  where 
one  of  the  defendants  resides.    Doran  v,  Davis, 

43  Iowa,  83. 

15.  It  will  be  presumed,  when  a  judgment  in 
that  court  is  made  the  basis  of  an  action  in 
another  form,  that  the  court  had  jurisdiction  of 
the  parties,  in  the  absence  of  aflfirmative  eri- 
denoe  to  the  contrazy.    Id, 

16.  That  service  was  not  macle  upon  the  de- 
fendant in  the  division  will  not  defeat  the  juris- 
diction of  the  court.  It  is  sufficient  if  he  reside 
in  the  division.    Id, 

17.  Bemoval  of  causes  to  federal 
oourt.  The  flEict  that  a  statute  governing  the 
removal  of  causes  to  the  federal  court  had  not 
been  published  in  such  a  manner  as  to  bring  it 
to  the  notice  of  the  parties,  or  their  attorneys, 
wiU  not  operate  to  suspend  its  enforcement 
against  them.  Barber  v.  The  St,  Louis,  Kansas 
City  dt  Norihe$m  Railway  Company,  43  Iowa, 
223. 

18.  Application  for  and  when  it  should 
be  made.  An  application  for  the  removal  of  a 
cause  on  the  ground  that  the  parties  are  resi- 
dents of  different  States,  must  be  made  at  or  be- 
fore the  first  term  at  which  it  could  be  triable, 
and  a  subsequent  application  will  not  avail  even 
though  it  appear  that  the  cause  could  not,  in 
fact,  have  bc^n  reached  for  trial  before.    Id, 

19.  An  application  for  the  removal  of  a  cause 
to  the  Federal  Court,  on  the  ground  of  the  citi- 
senship  of  the  parties,  should  be  made  before  or 
at  the  term  at  which  the  cause  is  first  triable 
under  the  law,  whether  the  parties  are  ready  to 
try  it  or  not.    The  C„  B,  <£^  Q.  R,  Co,  v,  Welch, 

44  Iowa,  665. 
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20.  Where,  after  a  procedendo  had  been 
issued,  a  petition  for  rehearmg  was  filed  within 
sixty  days,  it  was  held  that  the  cause  could  not 
be  transferred  to  the  Federal  Court  upon  the 
filing  of  a  petition  therefor  and  bond  in  the  court 
below,  in  accordance  with  the  requirements  of 
the  act  of  1875,  pending  the  action  in  the  Su- 
preme Court.  McKinley  v.  The  C,  dt  N,  W,  R, 
R,  Co,,  44  Iowa.  314. 

21.  The  mere  filing  of  a  x)etition  and  bond  for 
the  removal  of  a  cause  from  the  State  to  the 
Federal  court,  without  verification  of  the  peti- 
tion, or  proof  as  to  the  residence  of  the  petition- 
ers, will  not  oust  the  State  court  of  its  jurisdic- 
tion. The  Delaware  Railroad  Construction 
Company  v.  The  St,  Paul  Railway  Co,  et  al,,  46 
Iowa,  406. 

22.  A  x>etition  for  the  removal  of  a  cause  can- 
not be  filed  after  the  trial  has  begun  in  the  State 
court.    Id, 

28.    Prejudice  and  local  influence. 

Under  section  639.  U.  S.  Rev.  Sintutes,  causes 
between  residents  of  different  States  may  be 
removed  from  the  State  to  the  Federal  Courts, 
upon  a  showing  of  prejudice  and  local  influence 
whereby  justice  would  be  defeated;  and  an  ap- 
plication based  upon  this  ground  may  be  made 
at  any  time  before  trial.  Barber  v.  The  St, 
Louis,  K,  C.  4t  N.  R,  R.  Co.,  43  Iowa,  223. 

24.  Subsequent  enactment.  Section  639, 
U.  S.  Rev.  Statutes,  was  not  repealed  by  the 
enactment  of  the  Act  of  March  3, 1875.    Id, 


COVENANT. 

See  CONYKTANCB. 


CBIMINAL  CONVEBSATIOK. 

1.  Admissibility  of  eyidence  in  action 
for.  In  an  action  for  seduction  a  letter  pm> 
porting  to  have  been  written  by  defendant  to 
the  party  alleged  to  have  been  seduced,  but 
which  was  not  addressed  to  her  and  with  which 
she  was  not  shown  in  any  way  to  have  been  con- 
nected, was  held  not  admissible.  Danes  v. 
McBride,  43  Iowa,  624. 

2.  Nor  would  it  be  competent  to  show  that 
the  woman  had  written  an  improper  letter  ad- 
dressed by  name  to  another  man,  in  the  absence 
of  evidence  showing  that  the  defendant  was  in 
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&ct  the  party  whom  the  letter  was  intended  to 
reaeh.    Id, 

3.  A  witness  who  had  been  himself  a  candi- 
date for  the  woman's  fietvor  having  testified  that 
lie  went  to  her  house  and  saw  her  in  the  com- 
pany of  defendant  in  an  equirocal  positicm,  it 
was  competent  to  ask  him  what  was  the  purpose 
of  his  visit  to  the  house  at  the  time  about  which 
he  testifies.    Id, 

4.  It  was  also  held  that  the  same  witness 
might  be  asked  whether  he  had  previously  been 
in  correspondence  with  the  woman,  and  also 
whether  his  letters  had  been  answered  by  her.  Id. 

6.  In  an  action  by  the  husband  for  the  seduc- 
tion of  his  wife,  it  is  competent  to  show  that  the 
marriage  was  not  one  of  affection  and  has  not 
ripened  into  love,  and  this  may  be  considered 
by  the  jury  in  estimating  the  damages.    Id, 

6.  In  an  action  to  recover  for  criminal  conver- 
sation with  the  wife  of  the  plaintiff,  testimony 
that  defendant  had  intercourse  with  her  before 
marriage  with  plaintiff,  that  he  advised  her  to 
marry  plaintiff,  and  said  he  **  would  then  come 
and  have  intercourse  with  her,''  was  competent 
to  show  the  full  extent  of  the  iiguiy.  Stumm  v. 
Hummel,  39  Iowa,  478. 

7.  After  the  wife  of  plaintiff  had  testified  that 
she  first  disclosed  to  her  husband  her  intimacy 
with  defendant  under  the  impulse  of  anger, 
fiirther  testimony  in  regard  to  the  circumstances 
giving  rise  to  her  feeling  was  immaterial.  Id. 

8.  Examination  of  witness.  When 
plaintiff's  wife  was  asked,  upon  cross-examina- 
tion, in  regard  to  certain  acts  of  indecent  famili- 
arity with  defendant  before  her  marriage,  the 
more  general  question  upon  re-examination,  as 
to  whether  there  had  ever  been  indecent  conduct 
between  them,  could  not  be  made  the  ground 
of  objection,  the  way  for  its  admission  being 
opencKl  by  the  cross-examination.    Id. 

9u  Evidence  of  acts  showing  improper 
intimacies  before  marriage,  may  be  prop- 
edy  admitted  to  show  the  relations  of  the  par- 
ties, although  the  facts  were  not  pleaded.  {Can- 
fgag  V.  Nicol  U  lowsk,  bSS.)    Id. 

10.  Belief  of  witness.  The  plaintiff  was 
properly  pei-mitted  to  testify  as  to  the  reasons 
which  induced  him  to  live  with  his  wife  after 
the  discovery  of  her  unchafitity.  His  acts  and 
belief,  and  not  the  facts  upon  which  his  belief 
was  founded,  were  properly  admitted  for  the 
consideration  of  the  jury.    Id. 


11.  CoUnsion  of  husband.  In  an  action 
for  crim,  con.  the  plaintiff  must  have  had  a 
knowledge  of  the  intimacy  of  his  wife  with  de- 
fendant- at  the  time,  or  have  had  reasonable 
grounds  for  beliving  it,  to  charge  him  with  col- 
lusion.   Stumm  V.  Hummel,  39  Iowa,  478. 

12.  To  constitute  a  defense  to  such  an  action, 
the  acts  of  plaintiff  must  have  been  such  as  to 
warrant  the  conclusion  that  he  assented  to  the 
wife's  infidelity.    Id. 

13. :  mitigation  of  damages*   The 

following  instruction  gave  the  law  correctly: 
'*  If  h'er  (plaintiff's  wife's)  bad  conduct  was  con- 
fined exclusively  to  her  intercourse  with  defend- 
ant, and  plaintiff  was  induced  to  marry  her  by 
the  recommendation  of  defendant  tliat  she  was 
a  good  girl,  and  plaintiff  believed  that  she  was 
pure  and  virtuous,  then  her  bad  conduct  with 
defendant  before  marriage  should  not  be  con- 
sidered in  mitigation  of  damages.'*    Id. 

14. :  nominal  damages.    In  such  an 

action  recoveiy  is  not  barred  by  the  fact  that 
plaintiff  has  not  lost  the  affection  and  society  of 
his  wife,  that  his  family  is  not  broken  up  nor  his 
domestic  relations  impaired,  nor  is  the  xecoveiy 
limited  to  nominal  damages.    Id. 

.16.  :  efifoct  of  husband's  knowl- 
edge. That  plaintiff,  after  knowledge  of  his 
vrife's  infidelity,  continued  to  live  with  her  upon 
the  same  terms  as  before,  is  not  evidence  of  o(d- 
lusion.    Id. 
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GeneEally. 


Oppression  m  oflks. 
Perjury, 
Besisting  an  officer, 

TV,  Abraiqnment:  Dexubber  ahd  PiiBa. 
y.  Specific  Offenses. 

a.  Abortion. 

b.  Assault  and  battery. 

€,  Assault  with  intent  to  commit  rape, 
d,  AssauU  with  intent  to  commit  miir- 

der  and  manslaughter, 
s.  Embezzlement, 

f.  Gaming, 

g.  Keeping  house  of  iUfams, 
h,  Larceng, 

i,  MtUicious  trespass, 
j.  Manslaughter, 
k.  Murder, 
L  Nuisance, 

1,  Keeping  and  selling  iaU/oxi- 

eating  liquors, 

2,  Erecting  mill  dam, 

m,  Ob^rucHon  of  highway, 
n,  Besisting  an  officer, 
0,  Robbery, 
p.  Seduction. 

TI,  Detefses. 

a.  Self  defense, 

b.  Insanity. 

c.  Alibi. 

d.  Former  conviction, 

e.  Intoxication, 

TH.    Evidence. 

a.  Generally. 

b.  Competency  of  witness, 

c.  Impeachment  of  witness. 

d.  Testimony  of  accomplices, 
s.  Dying  declarations, 

f.  Confessions  and  admissions. 

g.  Threats, 

A.  Evidence  of  character, 
J,  Evidence  in  particular  eases. 
Adultery. 

AssauU  with  intent  to  commit  mur- 
der. 
Assault  with  intent  to  commit  rape. 
Bastardy. 
Forgery. 

House  of  prostitution 
Intoxicating  liquors. 
Larceny. 
Perjury, 
Bape. 


YIII.  The  Trial  Judohent,  Fike,  bto. 

a.  Province  and  duty  qf  nisi  prims 

supreme  court. 

b.  Petit  jurors^  selection  and  orgamigm^ 

tion  of  jury. 

IX.  Pboceedin OS  Before  Maoistratbb. 


I.  GSNERAIiLT. 

1.  Evidence  improperly  admitted,  and 
erroneous  inEtmctionB  given  in  a  crimiiial 
prosecution  when  no  pr^'adice  is  wrought  a  de- 
fendant, and  other  rolings  of  a  like  chafaeter 
do  not  demand  the  reversal  of  judgment  of  con- 
viction. (State  V.  Knight,  19  Iowa,  94;  The 
State  V.  Thompson,  Id.,  299;  The  State  v.  Deck- 
lots,  Id.,  448;  The  State  v.  Carney,  20  Id.,  82; 
The  State  v.  Neeley,  Id.,  108;  The  Stats  v, 
Gueisenhaus,  Id.,  28;  The  State  v,  Felter,  25 
Id.,  67;  The  State  v.  Frau,  10  Id.,  20;  The  State 
V.  Coostar,  Id.,  453.)  The  StaU  v.  King,  37 
Iowa,  462. 

2.  When  in  aczimmal  trial  improper  evidence 
is  admitted  without  objection,  the  failure  to  ob- 
ject waives  the  error  in  its  admission.  State  v, 
Stickley,  41  Iowa,  232;  StaU  v,  McLaughlin,  44 
Id.,  82. 

8.  Intent  to  commit  crime.  The  intent 
with  which  an  act  is  committed  is  not  of  the  na- 
ture to  be  established  by  direct  proof,  but  may 
be  derived  from  the  facts  and  circumstances  at- 
tending the  act.  The  State  v.  Maxwell^  42 
Iowa,  208. 

4. :  oiroumstantial  proof.    Wheze 

the  act  itself  is  sought  to  be  established  by  cir- 
cumstantial evidence,  the  proof  must  exclude 
eveiy  other  hypothesis  except  that  of  the  pris- 
oner's guilt;  alHer,  if  the  act  is  admitted  or 
proved  by  direct  testimony,  and  the  extent  with 
whidi  it  is  committed  is  only  in  question.    Id, 

5.  :  drunkenness.     Drunkenness  is 

no  excuse  for  crime,  but  where  a  specific  intent 
is  necessary  to  constitute  the  crime,  the  proof 
of  drunkenness  is  admissible  to  show  that  the 
defendant  could  not  have  consciously  formed  or 
acted  upon  the  intent  at  the  time  the  alleged 
crime  was  committed.  The  State  v,  MaxweUp 
42  Iowa,  206. 

6.  :  acts  and  deolarationa.    The 


guilty  intent  of  a  party  may  be  shown  by  his 
acts»  conduct  and  declarations  after,  as  well  as 
before  and  at  the  time  of  the  commission  of  the 
criminal  act.    The  State  v,  Lewis,  45  Iowa,  20. 
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7.  When  the  admissions  of  the  defendant  are 
supported  by  circumstances,  a  fiict  which  con- 
stitutes but  one  ingredient  of  the  crime  may  be 
established  thereby.    Id, 

8.  In  a  trial  for  assault  with  intent  to  commit 
rape,  evidence  of  previous  assaults  upon  the 
prosecutrix  is  admissible  to  show  the  intent  ac- 
companying the  assault  in  question.    Id. 

9.  And  in  a  trial  for  assault  with  intent  to 
commit  murder,  it  is  proper  to  show  previous 
statements  of  prisoner  respecting  his  intent  in 
going  to  the  place  where  the  affisy  occurred. 
The  State  v.  Driacoll,  44  Iowa,  65. 

10.  Malice  aforethought  and  intent 
to  kill.  Intent  to  kill  is  inferred  from  the  de- 
liberate, violent  use  of  a  deadly  weapon,  and 
such  intent  to  kill  constitutes  malice  afore- 
thought.   StaU  V.  Zeibart,  40  Iowa,  169. 

11.  The  following  authorities  show  that  ihe 
law  implies  malice  from  the  mere  fact  of  the 
killing,  and  it  devolves  upon  the  defendant  to 
rebut  the  presumption  in  order  to  reduce  the  of- 
fense from  murder  to  manslaughter.  Murphy 
V.  The  People,  37  111.,  447;  The  StaU  v.  Brown, 
12  Minn.,  538;  Clarke  v.  The  State,  35  Georgia, 
75;  The  State  v,  McDonnell,  32  Vt.,  491;  Hayne 
V.  StaU,  34  Miss.,  616;  The  StaU  v.  Gilleck,  7 
Iowa,  218;  The  StaU  v.  Knight,  43  Maine,  11; 
The  State  v.  Jones,  3  Jones  (N.  C),  266;  Penn- 
sylvania  v.  McFall,  Addison,  253.    Id. 

12.  And  the  following  cases  very  directly  de- 
cide that  the  use  of  a  deadly  weapon  is  evidence 
of  malice  aforethought:  1  Wheaton  Criminal 
Law,  §  944;  Com.  v.  Drew,  4  Mass.,  396;  The 
StaU  V.  Merrill,  2  Dev.  (N.  C),  269;  Beauch- 
amp  V.  The  StaU,  6  Blackf.,  249;  Kilpatrieh  v. 
The  StaU,  31  Penn.,  198;  The  State  v.  DeckloU, 
19  Iowa,  447;  Braine  v.  The  StaU,  6  Eng. 
(Ark.),  455;  1  Greenleaf  on  £v.,  §  14;  The  StaU 
v.Cfilleek,  7  lowsL,  281.    Id. 

18.  Malice  will  not  be  implied  from  the  rela- 
tion existing  between  defendant  and  the  owner 
of  the  property  injured  in  a  prosecution  for  ma- 
licious trespass.  StaU  v.  McDermott,  36  Iowa, 
107. 

See,  further,  sub-titie  Evidbitcb  herein;  "  Evi- 

DBKCB  IN  PaRTICULAB  CaBBS.** 

14.  Several  acts  oonstitating  one  of- 
fense. Whether  or  not  several  criminal  acts 
constitute  but- a  single'Crime^must-be  determined 
from  the  circumstances  of  each  particular  case. 
The  StaU  v,  EgyleelU,  41  Iowa,  574. 


15. 


:  former  oonyiotion*    Where 


one  at  the  same  time  and  by  the  same  act  passed 
to  the  teller  of  a  bank  four  forged  checks,  it  was 
held  that  he  had  been  guilty  of  but  one  offense, 
and  that  a  conviction  for  uttering  one  of  the 
checks  was  a  bar  to  a  conviction  upon  the  others. 
(Sorton  9.  State,  7  Mo.,  55;  State  v.  Neleon,  29 
Me.,  329;  StaU  v.  Williams,  10  Humph.,  101; 
StaUv.  Morphine,  37  Mo.,  373;  Jackson  v.  StaU, 
14  Id.,  327.)    Id. 

16.  Aooomplioe.  The  fisKst  that  one  has 
received  stolen  property,  knowing  the  same  to 
have  been  feloniously  obtained,  does  not  consti- 
tute him  an  accomplice  in  the  burglary  by  which 
possession  of  the  goods  was  acquired.  The  StaU 
V.  Hay  den,  45  Iowa,  11. 

17.  Aiding  and  abetting.  The  presence 
of  one  at  a  place  where  a  crime  is  committed  is 
not  alone  sufficient  to  justify  the  conclusion  that 
he  assented  to  its  commission,  and  his  assent 
must  be  established  before  he  can  be  convicted 
of  aiding  and  abetting;  his  presence  is,  however, 
a  circumstance  to  be  considered  in  determining 
whether  or  not  he  was  guilty  of  aiding  and  abet- 
ting.   The  StaU  v,  Maloy,  44  Iowa,  104. 

18.  To  be  guilty  of  aiding  and  abetting,  one 
need  not  have  assisted  in  the  particular  act  of 
criminal  violence,  but  it  is  sufficient  if  he  was 
acting  in  general  concert  with  the  principal  in 
the  commission  of  an  unlawful  act.    Id. 

19.  Reasonable  doubt.  Where  the  evi- 
dence is  circumstantial,  the  jury  need  not  be 
satisfied  beyond  a  reasonable  doubt  of  every  link 
in  the  chain  of  circumstances  necessary  to  estab- 
lish defendant's  guilt;  it  is  a  reasonable  doubt 
of  guilt  arising  from  a  consideration  of  all  the 
evidence  in  the  case  which  entities  the  defendant 
to  an  acquittal.  The  State  v.  Hayden,  45  Iowa, 
12. 

20.  Greater  includes  less  degree.    An 

indictment  for  burglary  includes  the  o£fense  of 
entering  a  dwelling  in  the  night  time  without 
breaking,  and  will  sustain  a  conviction  for  the 
offense.  The  StaU  v.  Maxwell,  42  Iowa,  208; 
StaU  V.  Walters,  45  Id.,  389. 

21.  Violation  of  city  ordinance.  Where 
a  dty  ordinance  is  enacted  to  promote  the  public 
peace,  safety  and  convenience  and  provides  for  a 
penalty  of  a  fine,  the  violation  of  the  ordinanoe 
is  a  public  offense,  and  the  guilty  party  is  liable 
to  a  criminal  prosecution.  Jaquith  9.  Royee,  42 
Iowa,  406. 
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22.  A  city  ordinance  requiring  the  marshal  to 
"take  up  any  cow  or  cattle  running  at  large/* 
includes  Bho  the  idea  of  confining  such  animal, 
and  any  one  releasing  them  without  authority  is 
guilty  of  a  violation  of  the  ordinance.    Id, 

11.  The  Grand  Jubt. 


M 


23.  Selecting  and  impaneling  of.  That 
a  grand  juiy  were  not  selected,  drawn,  sum- 
moned, impaneled  or  sworn  as  prescribed  by 
law,"  is  not  ground  for  setting  aside  the  indict- 
ment of  one  who  was  held  to  answer  before  the 
finding  of  the  indictment.  Th$  State  v,  Gihba, 
89  Iowa,  818. 

24.  Where  the  record  fails  to  disclose  whether 
the  defendant  was  held  to  answer  before  the  in- 
dictment, the  Supreme  Court  will  presume  he 
was  so  held  and  sustain  the  decision  of  the  court 
below,  overruling  a  motion  to  set  aside  the  in- 
dictment on  the  ground  that  the  grand  jury  were 
irregularly  drawn.  {State  v.  Wood,  17  Iowa,  18; 
State  V,  Ingalls,  Id.,  8;  State  v.  Howard^  10  Id., 
101;  State  v.  Ostrander,  18  Id.,  435.)    Id. 

25.  An  indictment  will  be  set  aside  for  irregu- 
lanties  in  the  selection  of  the  grand  jury,  only 
when  there  has  been  a  departure  from  the  re- 
quirements of  the  statute,  aflfecting  the  sub- 
stantial rights  of  the  defendant.  {State  v. 
Carney,  20  Iowa,  82;  State  v.  Ansalame,  15  Id., 
44.)    The  State  v.  Brandt,  41  Iowa,  598. 

26. •    Where  the  proper  number  to  serve 

upon  the  grand  jury  had  been  returned  from  all 
the  election  precincts  save  one,  and  the  county 
canvassers  failed  to  supply  the  omission,  but  cer- 
tain members  of  the  board  of  supervisors  sug- 
gested to  the  auditor  two  names  from  the 
delinquent  township  to  supply  the  deficiency,  it 
was  held  not  to  be  such  an  irregularity  as  would 
render  the  grand  jury  an  illegal  body.    Id, 

27,  :  power  of  deputy.    Where  an 

oflBoer  is  required  by  statute  to  perform  any 
specific  duty  in  coigunction  with  or  in  the  place 
of  any  other  officer,  such  duty  cannot  be  dis- 
charged by  his  deputy.  Per  Miller,  Ch.  J., 
Cole  and  Day,  JJ.,  concurring.    Id, 

28. :  rule  applied.  Where  the  com- 
parison of  the  ballots  with  the  lists  of  grand 
jurors  was  made  by  the  clerk  and  the  deputy 
sheriiT,  in  the  absence  of  the  sheriff,  the  grand 
jury  tlius  selected  was  held  not  to  be  a  legal 
body,  and  to  be  incapable  of  finding  a  valid  in- 
dictment Id.  Following  Dutell  v.  The  State  8  G. 


Greene,  125.  And  see  Nichols  v.  Hine  8  G. 
Greene,  470;  Winchester  f>,  Ayerv,  Id.,  104; 
Smith  V,  Friahie,  7  Iowa,  486. 

29.  Foreman  of  grand  jury.  The  court 
may  appoint  a  talesman,  properly  selected  from 
the  bystanders,  for  foreman  of  the  grand  jury. 
State  V.  Brandt,  41  Iowa,  593. 

80.  Challenge  of  grand  juror:  alien. 

The  right  to  challenge  a  grand  juror,  on  the 
ground  that  he  is  an  alien,  mast  be  exercised 
before  the  jury  is  sworn.  Failing  to  avail  him- 
self of  it  then,  the  defendant  cannot  afterwards 
urge  the  oljection.    State  v.  Gibbs,  39  Iowa,  318. 

81.  Filling  after  challenge  or  other 
cause.  If,  by  reason  of  challenges  sustained  to 
individual  jurors,  or  from  any  other  cause,  the 
grand  jury  becomes  reduced  to  a  less  number 
than  fifteen,  it  is  the  duty  of  the  court  to  order 
the  panel  to  be  filled  by  the  sheriff  summoning 
a  sufficient  number  for  that  purpose  from  the 
body  of  the  county.  The  State  v,  Garhart,  85 
Iowa,  815.  Citing  The  State  v.  Mooney  10  Id., 
506;  Norris  House  v.  The  StaU,  8  G.  Greene, 
513;  The  State  v,  Ostrander,  18  Iowa,  435. 

82.  Waiver  of  challenge*  The  defend- 
ant in  a  criminal  action  may  waive  his  right  to 
challenge  the  panel  of  the  grand  jury,  or  any 
individual  juror;  and  such  waiver  will  be  inferred 
when,  upon  being  held  to  bail  pending  the  action 
of  the  grand  jury  upon  a  re-submission  of  his 
case  after  a  demurrer  to  ono  indictment  has  been 
sustained,  he  then  iails  to  exercise  his  right  of 
challenge.  {The  StaU  v.  Fetter,  25  Iowa,  67.) 
The  StaU  v,  Harris  and  Folsotn,  88  Iowa,  242. 

88.  Misconduct  of:  inadmissibility  of 
affidavits.  The  fact  that  an  indictment  was 
presented  and  filed  after  the  a4joumment  of  the 
court,  cannot  be  established  by  affidavits.  The 
correctness  of  the  findings  of  the  court  below, 
that  the  indictment  vras  regularly  presented,  will 
be  presumed.    State  v.  Gibbs,  89  Iowa,  818. 

84.  Affidavits  of  grand  jurors,  that  they  did 
not  assent  to  the  finding  of  an  indictment,  are 
not  admissible  in  support  of  a  motion  to  set  it 
aside.  StaU  v,  Davis,  41  Id.,  811;  The  State 
V,  Mewherter  46  Iowa,  88. 

III.  The  Indictment. 

a.  Generally. 

86,  Sufficiency  of  indictment.  An  in- 
dictment describing  an  offense,  in  the  language 
of  the  statute,  though  the  offense  be  not  design 
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nated  by  name,  is  sufficient.  The  State  v,  Shaw^ 
35  Iowa,  575. 

86.  So,  if  the  offense  charged  has  no  name 
fpren  to  it  bj  the  statute,  the  giving  it  a  name 
am  the  indictment^  whidi  is  repugnant  to  the 
facts  alleged  as  constituting  the  offense,  will  be 
regarded  as  surplusage.    Id, 

87* :  venue.    An  indictment  against  a 

defendant,  under  section  4352  of  the  Berision,  for 
keeping  a  house  of  prostitution,  i»  sufficient  as 
to  venue  if  it  charges  the  offense  as  committed 
within  the  county.    Id, 

88.  An  indictment  in  the  form  prescribed  by 
the  Revinon  (Sec.  4651*)  is  Sufficient  as  to  the 
fdlegation  of  yenue.  State  v.  Winstrandj  87 
Iowa,  110. 

39.  An  indictment  charging  an  offense  in  the 
language  of  the  statute  is  not  open  to  objection 
on  account  of  its  form.  The  State  v.  Smith,  46 
Iowa,  670. 

40, :  "and**  used  for  "op."    In 

section  3870  of  the  Code  the  word  '*  and  **  may 
be  construed  to  mean  '*or,**  and  the  offense 
charged  therein  may  be  committed  by  either 
parent.    Id. 

41.  An  indictment  which  correctly  describes 
an  offense  in  the  statement  of  facts,  but  in  the 
charging  part  designates  it  by  another  name,  is 
nevertheless  good,  and  will  sustain  a  conviction 
for  the  offense  defined.  {State  fx.  Hessenkamp, 
17  Iowa,  25;  State  v.  Baldy,  Id.,  39;  StaU  v. 
Aneelnme,  15  Id.,  44;  State  v,  Shaw,  35  Id.,  575.) 
Following  The  State  v,  Shaw,  35  Iowa,  575.  The 
StaU  V.  Davie,  41  Iowa,  311. 

42. :  rule  applied.    Where  the  offense 

was  designated  in  tiie  indictment  as  manslaugh- 
ter, but  the  statement  of  facts  defined  the  crime 
of  murder,  the  defendant  was  held  to  have  been 
propeily  put  upon  his  trial  for  the  latter  of- 
fense.   Id, 


•B«r.,  See.  4661.  (Oode  of  1878,  Seo.  4296.)  The  indlot- 
ment  must  contain : 

1.  The  title  of  the  Mtlon,  ipeoif^jtaig  the  name  of  the 
court  to  whloh  It  la  presented,  and  the  name  of  the  partlea ; 

9.  A  atatement  of  facta  oonatltntinff  the  offenae,  in  or- 
dinary and  oonoite  language,  withont  repetition,  and  in 
anch  a  manner  aa  to  enable  a  person  of  common  nnder- 
•tanding  to  know  what  is  intended. 

Bev.,  Sec  4682.  (Code  of  1878,  Seo.  4397.)  It  may  be 
•nbatantially  in  the  fbllowlng  form : 

District  Court  of  the  Oonnty  of 

The  State  of  Iowa 
againat 
A.  B. 

The  grand  jury  of  ttie  county  of ,  in  the 

tad  by  the  anthorily  of  Che  State  of  Iowa,  aoouse  A.  B.  of 


\ 


48.  For  blnrglary  inoludes  **  enter- 
ing.'' An  indictment  for  burglaiy  includes  iht 
offtoise  of  entering  a  dwelling  in  the  night  tioM 
without  breaking,  and  will  sustain  a  conviction 
for  the  latter  offense.  State  e.  Maxwell^  42 
Iowa,  208. 

44.  Mistake  in  nsme.  A  mistake  in  the 
name  of  the  person  iigured,  in  an  indictment 
for  robbeiy,  is  not  material  unless  it  be  shown 
that  the  party  accused  has  suffered  prejudice  by 
reason  of  the  mistake.  The  State  v.  Carr  amd 
Brown,  43  Iowa,  418. 

46.  Aoceasory.  Two  or  more  persons  maj 
be  charged  in  an  indictment  with  the  conmus- 
sion  of  a  crime,  which  firom  its  nature  could  in 
fact  have  been  committed  by  but  one,  those  who 
aid  and  abet  its  commission  being  under  the 
Code  chargeable  as  principals.  The  State  v, 
Comstock,  46  Iowa,  265. 

46.  Duplicity  of  indictment.  Indict- 
ment, charging  that  defendant,  on  the  6th  day 
of  September,  1871,  set  fire  to  and  burned  a 
stack  of  hay  of  the  value  of  $300,  and  on  the 
same  day  did  bum  a  building  used  as  a  stable 
and  granary:  Held,  that  the  indictment  was 
bad  for  duplicity  in  charging  two  offenses.  The 
StaU  V,  Fidment,  35  Iowa,  541. 

47.  But  if  the  defendant  do  not  assail  it  on 
this  ground,  he  may,  nevertheless,  require  the 
prosecutor  to  elect  upon  which  charge  he  will 
proceed.  Id.  Citing  The  State  r.  MePheraon^ 
9  Iowa;  53. 

48.  It  is  proper  to  charge  in  one  indictment 
the  forgery  of  a  paper  and  the  uttering  of  it  as 
genuine.  (State  v,  MePhersan,  9  Iowa,  53.)  The 
State  V.  Nichols,  38  Iowa,  110. 

49.  An  indictment  charging  the  defendant 
with  feloniously  and  burglariously  breaking  and 
entering  a  store  with  intent  to  commit  larceny, 
and  with  stealing  and  carrying  away  certain 
articles  therein  contained,  was  held  not  liable  to 

the  orime  of  (herein  insert  the  name  of  the  oifense,  if  it 
have  one,  anch  aa  treason,  murder,  manslanghter,  robbery, 
larceny,  or  the  like,  or  if  it  have  no  general  name,  then  a 
brief  general  description  of  it  aa  given  by  law,  sneh  aa 
«<  mingling  poison  with  food,  with  mtent  to  kill  a  hiimaa 
being,")  committed  aa  follows: 

The^d  A.  B.,  on  the  first  day  of  January,  A.  D.  18. ., 
in  the  county  aa  aforesaid  (here  msert  the  act  or  omiaalon 
oonstituthig  the  offense). 

,  District  Attorney, 

of  the judicial  dirtrii^ 

Ber.,  Sec  4668.  (Oode  of  1878,  0ec  4198.)  The  In- 
dictment must  be  direct  and  oertain  as  regards: 

1.    The  party  charged; 

3.    The  offenae  charged ; 

8.  The  particular  otronmstaiioea  of  the  offense  Chaigeit 
when  they  axe  neoeesaty  to  ooottltate  a  oomptota  offsaea. 
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Ite  ofasjection  that  it  <diarged  two  distinct  of- 
fenses.   The  StaU  v.  Harden,  45  Iowa,  12. 

50.  At  common  law  indidsnents  for  bnrglaiy 
and  larceny  in  this  form  have  been  held  not  to  be 
Wd  for  duplicity.    Id. 

61.  It  is  competent  to  charge  in  one  indict- 
aent  the  Tarioos  acts  enumerated  in  section  4091 
as  constituting  a  nuisance.  The  State  v»  Spwr- 
Uck,  44  low,  667. 

52.  An  indjctment  which  charged  the  defend- 
ant with  keeping  and  controlling  a  building 
where  intoxicating  liquors  were  sold  in  violation 
of  the  statute,  and  where  "  gambling,  fighting, 
drunkenness,  and  breaches  of  the  peace  *'  were 
permitted  by  him,  was  KM  not  yulnerable  to 
the  otgection  that  it  charged  two  distinct  of- 
fenses. The  StaU  v.  Dean  A  Nealy  44  Iowa, 
648. 

i.  Indcrsementt  captUm  and  mimtte  of  evidence 

h^ore  grand  jury, 

53«  lEixiateB  of  evidenoo  before  the 
grand  jury.  The  minutes  of  evidence  taken 
before  the  grand  jury  should  be  filed  with  the 
derk,  whereupon  they  become  a  part  of  the 
teoord,  and  cannot  be  contradicted  by  affidavits 
«f  grand  jurors  or  witnesses.  This  record  is 
conclusive  as  to  the  parties  who  were  thus  ex- 
amined as  witnesses.  The  State  e.  lAttle,  42 
Iowa,  bl. 

64.  Indoraement  of  names  of  wit- 
neflsea.  The  statute  does  not  require  that  the 
names  of  witnesses  before  the  grand  jury,  who 
give  no  material  testimony,  should  be  indorsed 
upon  the  indictment.  The  StaU  v.  LUtU^  42 
Iowa,  51. 

56.  Where  the  minutes  of  the  evidence  were 
not  attached  to  the  indictment  but  were  filed 
separatelyt  while  an  indorsement  upon  the  in- 
dictment set  out  the  names  of  the  witnesses,  it 
was  held,  that  the  evidence  was  properly  admit- 
ted upon  the  trial.  The  StaU  v.  Hamilton,  42 
Iowa,  1(5$. 

56.  Wherethe  evidence  of  witnesses  examined 
befine  the  grand  jury  is  taken  down  and  re- 
tnmed,  as  required  by  statute,  but  their  names 
are  not  indorsed  upon  the  indictment,  it  may  be 
assailed  by  a  motion  to  set  aside;  but  if  this  is 
not  made,  the  witnesses  may  be  examined  upon 
ttie  trial.    StaU  v.  Flynn,  42  Iowa,  164. 

57.  That  the  minutes  of  evidence  taken  be- 
fore the  grand  jury  do  not  show  aufficimt  to 


justify  the  finding  of  the  indictment,  constitutes 
no  ground  for  quashing  or  setting  aside  the 
same.  (The  State  v.  Bowers,  17  Iowa,  46;  The 
Same  v.  Van  Vleet,  23  Id.,  27.)  The  StaU  v. 
Morris,  86  Iowa,  272. 

c.  In  particular  eases, 

58.  Conspiraoy.  An  indictment  i(x  con- 
spiracy must  allege  the  conspiracy  to  be  for  the 
purpose  of  doing  an  iUegal  act,  or  a  legal  act  by 
illegal  means.  The  StaU  v,  Harris  ft  Fotsom, 
88  Iowa,  242. 

59.  Embenlement.  An  indictment  for 
the  embezzlement  of  public  money,  under  sec- 
tion 4243  of  the  Revision,  should  allege  that  Uie 
money  charged  to  have  been  loaned  is  also  un- 
accounted for.  To  constitute  the  offense,  it 
must  have  been  both  misapplied  and  lost  to  the 
State.    StaU  v.  Brandt,  41  Iowa,  593. 

60.  Where  a  statute  defining  an  offense  de- 
scribes it  in  terms  which  constitute  simply  a 
legal  conclusion,  it  is  not  sufficient  to  charge  the 
offense  in  the  indictment  in  the  language  of  Uie 
statute.  The  facts  constituting  the  alleged  crime 
must  be  pleaded.  Per  Miuj&r,  Ch.  J.,  and 
Cole,  J.,  concurring.    Id, 

61.  An  indictment  charging  the  ''loaning 
of  public  money  without  authority  of  law,"  is 
bad  as  stating  a  mere  legal  conclusion.  Per 
Miller,  Ch.  J.,  and  Cole,  J.,  concurring.  Id, 

62.  The  name  of  the  person  to  whom  public 
money  is  charged  to  have  been  unlawfally 
loaned  should  be  set  out  in  the  indictment.   Id, 

63.  An  indictment  charging  simply  the  "  un- 
lawful conversion  of  public  money,''  is  insuffi- 
cient; the  facts  constituting  the  converson  should 
be  stated.    Id, 

64.  False  pretenses.  An  indictment  which 
alleges  that  the  defendant  procured  the  signa- 
ture of  another  to  a  note  by  ''false  representa- 
tions "  sufficientiy  charges  the  crime  of  cheating 
by  fiUse  pretenses.  The  StaU  v.  Joaquin,  43 
Iowa,  131. 

65.  Larceny:  description  of  property. 

The  description,  in  an  indictment  for  larceny, 
of  the  property  stolen  *'  as  bank  bills,  commonly 
denominated  national  currencyf  the  number  and 
denomination  of  which  are  to  the  jury  unknown, 
of  the  amount  and  value  of  six  hundiied  and  fifty 
dollars,"  was  held  to  be  sufficient.  {Munson  v. 
The  StaU,  4  G.  Greene,  483.)  The  StaU  v. 
Hoppe,  39  Iowa,  468. 
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66.  Misoonduot  in  office.  An  indict- 
ment against  the  directors  of  a  school  district 
for  misconduct  in  the  issuance  of  school  orders, 
in  violation  of  section  21  of  the  School  Laws  of 
Iowa,  1872,  should  state  that  the  claims  for 
which  the  orders  were  alleged  to  be  drawn  had 
not  been  audited  and  allowed.  The  State  v. 
Stiles  <it  Shufelt,  40  Iowa,  148. 

67.  Murder.  In  a  joint  indictment  for 
murder,  it  is  not  necessary  that  the  instrument 
shall  distinguish  between  the  principal  and  the 
accessory,  where  both  are  charged  with  intent 
to  kill.     The  State  v,  Zeibart,  40  Iowa,  169. 

68.  Where  the  offense  was  designated  in  the 
indictment  as  manslaughter,  but  the  statement 
of  facts  defined  the  crime  of  murder,  the  defend- 
ant was  held  to  have  been  properly  put  upon  his 
trial  for  the  latter  offense.     The  State  v.  Davis, 

41  Iowa,  311. 

69.  Nuisanoe:  intozioating  liquors. 

An  indictment  for  nuisance  which  alleges  the 
keeping  of  intoxicating  liquors  with  intent  to 
sell  the  same,  is  good  without  the  allegation 
that  they  wera  kept  in  violation  of  law.  Follow- 
ing The  State  v.  Collins,  11  Iowa,  141.  {The 
State  V.  Beneke,  9  Iowa,  208;  The  State  v.  Allen, 
32  Id.,  491.)    The  State  v.  Jordan,  39  Iowa,  387. 

70. :  keeping  house  of  ill  fame.  An 

indictment  alleging  that  the  defendant  kept  a 
house  of  ill  fame,  resorted  to  for  the  purpose  of 
prostitution  and  lewdness,  *'and  at  which  pros- 
titution and  lewdness  were  carried  on  and  per- 
mitted, to  the  disturbance  of  others/*  was  held 
to  sufficiently  charge  the  offense  of  nuisance  un- 
der section  4091  of  the  Code.    The  State  v,  Odell, 

42  Iowa.  75. 

71.  An  indictment,  under  section  4411  of  the 
Revision,  charging  the  accused  with  keeping  ''a 
house  of  ill  fame  for  the  purpose  of  prostitution 
and  lewdness,  to  the  disturbance  of  others,**  is 
sufficient,  and  conforms  to  the  statute.  {State 
V,  Hessenkamp,  17  Iowa,  25;  The  State  v,  Baldy, 
Id.,  39;  The  State  v.  Douglass,  7  Id.,  413;  Tlie 
State  V.  Shaw,  35  Id.,  575,  and  cases  cited.) 
The  State  v.  Alderman  etux,,  40  Iowa,  375. 

72.  Obstructing  a  railway  track.  Un- 
der section  3979,  of  the  Code,  it  is  not  necessary 
to  allege  in  the  indictment,  or  prove  upon  the 
trial,  that  the  obstruction  willfully  or  maliciously 
placed  upon  the  track  of  a  railway,  actually  did 
obstruct  or  hinder  its  trains.  The  State  v, 
Clemens,  38  Iowa,  257. 


78.  Oppression  in  office.  Indictment 
for  oppression  in  office  in  substantially  the  fol- 
lowing form:  *'  For  that  the  said  defendant  did, 
by  color  of  his  office  as  constable  of,  etc.,  will- 
fully and  corruptly  oppress  one  Josephene  Sny- 
der by  extorting  large  sums  of  money  from  her, 
under  pretence  of  having  an  order  of  court  to 
obtain  the  said  money,  when  in  truth  and  fact 
the  said  defendant  had  no  order  of  court  nor 
authority,  but  did  willfully  and  corruptly  obtain 
said  money  by  false  and  fraudulent  representa- 
tions of  his  authority  and  character  as  said  offi- 
cer, contrary  to  the  statute,**  etc.;  held,  that  the 
indictment  sufficiently  charged  an  offense.  The 
State  V,  Bevans,  37  Iowa,  178. 

74.  A  constable  may,  under  section  4299*  of 
the  Revision,  be  guilty  of  oppression  in  offioe. 
The  offense  is  not  confined  to  judicial  officers. 
Id. 

76.  Peijury.  An  indictment  for  peijuiy  it 
not  vulnerable  to  the  objection  that  it  does  not 
charge  the  oath  to  have  been  administered  by 
any  one,  if  it  allege  that  defendant  was  **dnly 
sworn.**  {Dodge  v.  The  State,  4  Zabriskie,  455; 
StaU  V.  Farron,  10  Rich.  Law,  165;  State  v. 
Norris,  9  N.  H.,  96;  Campbell  v.  The  People,  8 
Wendell,  636.)  The  StaU  v.  O'Hagan,  88  Iowa, 
504. 

76.  In  an  indictment  for  peijuiy,  it  is  neoes-  ' 
sary  to  aver  that  the  court  or  person  before 
whom  the  oath  alleged  to  be  false  was  taken 
had  authority  to  administer  the  same.    The  State 
V,  Niekerson,  46  Iowa,  447. 

77.  And  it  seems  that  it  should  be  averred 
clearly  and  distinctly  that  the  defendant  swore 
falsely.    Id, 

78.  Besisting  an  officer.  In  an  indict- 
ment for  resisting  an  officer  an  erroneous  allega- 
tion respecting  the  name  of  the  officer  reasted 
does  not  constitute  a  fatal  variance.  The  State 
V,  Flynn,  42  Iowa,  164. 

lY.  Abraignmbnt,  Demurber  and  Plea. 

79.  Arraignment:  misnomer.  If  a  de- 
fendant is  arraigned  and  fails  to  give  his  right 
name,  or  waives  arraignment,  he  cannot  after- 

*  Bev.,  8«o.  4339  (Code  ut  1873,  Seo.  8968).  If  uiy  pe^ 
son  take  npon  himself  to  exerdae  or  ofllolate  In  waf  ofHae 
or  place  of  anthoritj  In  thla  State,  with  lat  being  iegaitj 
antnoriaed;  or  if  any  person,  by  olor  of  hla  ofBoe,  will* 
folly  and  eormptly  oppress  any  person  under  pretense  of 
acting  In  hla  ofttdat  capacity,  he  ahall  be  pnnlaned  by  fine 
not  exceeding  one  thousand  dollars,  or  imprisonment  Is 
the  oonnty  Jail  not  more  than  one  year;  or  by  both  ts^ 
and  imprisonment. 
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ward  object  that  he  is  not  indicted  by  his  right 
name.  State  of  Iowa  v.  Winstrand^  37  Iowa, 
110. 

80.  If  the  record  is  silent  as  to  the  arraign^ 
ment,  it  will  be  presumed  that  the  defendant  was 
properly  arraigned  and  failed  to  giye  his  true 
name,  or  that  he  waived  the  arraignment.    Id. 

81.  Entry  of  plea  by  oonrt.  When  a 
motion  to  set  aside  an  indictment  is  denied,  the 
defendant  must  immediately  demur  or  plead 
thereto;  and  upon  his  refusal  to  do  either,  a  plea 
of  not  guilty  must  be  entered  by  the  court.  Ber. , 
Sec.  4722.    The  State  v.  Morris,  36  Iowa,  272. 

82.  Flea  may  be  changed.  Section  4717 
of  the  Revision  of  1860,  secures  to  a  defendant 
under  indictment  the  right  to  withdraw  his  plea 
of  guilty,  and  plead  not  guilty  at  any  time 
before  judgment.  TJie  State  v.  OehUhlager,  38 
Iowa,  297.  The  State  v,  Kraft,  10  Iowa,  330, 
explained  and  followed.    Id. 

83.  Withdrawal  of  plea.  The  defendant 
after  pleading  to  an  indictment  has  the  right  to 
withdraw  the  plea  of  not  guilty  and  file  a  motion 
to  set  aside  the  indictment.  [State  v.  Oroom,  10 
Iowa,  308;  State  v.  Abrahams,  6  Id.,  117;  Coch- 
rane V.  The  State,  6  Md.,  400.)  The  State  v. 
Hale,  44  Iowa,  96. 

y.  Spbcific  Offenses. 

a.  Abortion. 

84*  Jurisdiotion.  In  a  prosecution  for 
abortion  under  section  4221  of  the  Revision,  the 
jurisdiction  is  with  the  county  wherein  the  med- 
icine intended  to  produce  a  miscarriage  was  ad- 
ministered, and  not  in  that  where  the  miscarriage 
took  place.  The  State  v.  Hollenbeck  et  al,  d6 
Iowa,  112. 

86.  Section  4507,  providing  that  where  a  pub- 
lic offense  is  committed  in  part  in  one  county  and 
part  in  another,  or  when  the  acts  or  effects  con- 
stitnting  the  offense  occur  in  different  counties, 
the  jurisdiction  is  in  either,  does  not  apply,  for 
the  reason  that  the  administering  of  the  medi- 
cine with  the  intent  charged  makes  the  offense 
complete.    Id, 

b.  Assault  and  battery. 

86.  How  triable.  The  offense  of  aiisault 
and  battery  is  triable  summarily  before  a  justice 
of  the  peace  or  other  officer  authorized  by  law 
on  information  under  oath  without  indictment  or 
the  intervention  of  a  grand  jury,  and  not  other- 
wise. The  State  v.  Lee,  37  Iowa,  402. 
13 


87.  Section  1  of  chapter  50,  Laws  of  the 
Seventh  General  Assembly,  changed  the  pun- 
ishment for  this  offense  to  '*  imprisonment  in 
the  county  jail  for  not  more  than  thirty  days,  or 
by  fine  not  exceeding  $100,'*  and  this  provision 
of  the  statute  still  remains  the  law.  Section 
4220  of  the  Revision  is  an  erroneous  compilation 
of  the  statute  on  this  subject.    Id. 

c.  Assault  with  intent  to  commit  rape. 

88«  An  assault  upon  a  female  child  under  ten 
years  of  age  with  intent  to  carnally  know  her  is 
indictable  under  section  3873  of  the  Code.  The 
State  V.  Newton,  44  Iowa,  45. 

89. :  knowledge  of  age.  To  constitute 

the  offense  it  is  not  necessary  that  the  defendant 
should  know  the  child  is  under  ten  years  of  age, 
but  it  is  sufficient  if  the  fact  exist.    Id. 

90.  It  is  the  duty  of  the  court  to  instruct  the 
jury  that  if  they  have  a  reasonable  doubt  of  the 
degree  or  character  of  the  assault,  they  should 
only  convict  of  a  lower  degree  of  crime  included 
within  that  charged  in  the  indictment.  The 
State  V.  Walters,  45  Iowa,  389. 

d.  Assault  with  intent  to  commit  murder  and 

manslaughter. 

91.  An  assault  with  intent  to  commit  murder 
does  not  admit  of  degrees;  the  intent  being  the 
gist  of  the  offense.  (The  State  v.  Jarvis,  21 
Iowa.  44,  46;  1  Wharton  Crim.  Law,  §  1279.) 
The  State  V.  White,  41  Iowa,  316. 

92.  Where  the  intent  is  the  gist  of  the  offense, 
it  must  be  proved  as  laid  in  the  indictment.    Id. 

93.  An  indictment  for  an  assault  with  intent 
to  commit  murder  will  not  sustain  a  conviction 
for  an  assault  with  an  intent  to  commit  man- 
slaughter, although  defendant  might  thereun- 
der be  convicted  of  an  assault.  {Gardenheir 
V.  The  State,  6  Texas,  348;  Givens  o.  The  State, 
Id.,  344;  State  v.  Steadman,  7  Porter  (Ala.),  495; 
Steward  v.  The  StaU,  5  Ohio,  241;  The  State 
V.  Jarvis,  21  Iowa,  44.)    Id. 

94.  By  oversight  and  mistalce  the  opinion  in 
the  foregoing  case  was  published  while  a  peti- 
tion for  rehearing  was  pending;  upon  this  re- 
hearing the  former  opinion  was  reversed  and  the 
doctrine  of  the  court  as  now  aimounced  is,  that 
an  assault  with  intent  to  commit  manslaughter 
is  included  in  an  assault  with  intent  to  commit 
murder,  and  an  indictment  for  the  latter  offense 
wiU  sustain  a  conviction  for  the  former.  The 
State  V.  White,  45  Iowa,  325. 
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96*  Harder  is  the  felonious  killing  with 
malice.  Manslaughter  is  the  felonious  killing 
without  malice.  The  crime  of  manslaughter  is 
not  a  degree  of  the  crime  of  murder,  but  is  a 
distinct  offense,  included  in  the  crime  of  mur^ 
der.  Under  section  4466,  one  indicted  for 
murder  may  be  convicted  of  manslaughter. 
The  same  conclusions  must  follow  in  regard 
to  the  offenses  of  assaults  to  commit  these 
crimes.  An  assault  with  intent  to  commit 
murder  covers  the  intent  to  unlawfully  kill  with 
malice.  An  assault  with  intent  to  commit  man- 
slaughter includes  only  the  intent  to  kill  unlaw- 
fully without  malice.  The  intent  to  kill  unlaw- 
fully without  malice  is  necessarily  included  in 
the  intent  to  kiU  unlawfully  with  malice.  Re- 
move the  ingredient  of  malice  in  the  last  case 
and  you  have  the  first.  It  follows  that,  as  an 
assault  with  intent  to  commit  manslaughter  is 
necessarily  included  in  an  assault  with  intent  to 
commit  murder,  one  indicted  for  the  last  crime 
may,  under  section  4466,  be  convicted  of  the 
first.  These  views  are  supported  by  the  follow- 
ing cases,  which  are  directly  in  point  upon  this 
question:  (State  v.  Butman,  42  N.  H.,  490;  State 
V.  Waters,  39  Me.,  54;  SUUe  v,  Phinney,  42  Id., 
884;  State  v,  Nichols,  8  Conn.,  496;  Beckwith  v. 
The  People,  26  111.,  500;  People  v.  Kennedy,  5 
Cal.,  133;  People  v.  English,  30  Id.,  214;  Peo- 
pie  V.  Cangleton,  44  Id.,  92;  State  v,  Reid,  40 
Vt.,  603;  Wall  V.  The  State,  23  Ind.,  150.)  Per 
Beck,  J.,  in  Ibid, 

e.  Embezzlement. 

96.  Conversion  of  property.  Where 
the  defendant,  under  an  agreement  between  him 
and  the  prosecutor,  received  from  the  latter  a 
watch  which  he  was  to  trade  for  a  wagon,  and 
was  to  receive  $5  as  a  comx)en8ation  for  his  ser- 
vices, it  was  held,  that  this  constituted  such  an 
employment  as  rendered  the  defendant  guilty 
of  embezzlement  for  converting  the  watch  to  his 
own  use.  (People  v.  Dalton,  15  Wend.,  581;  2 
Whart.  Crim.  Law,  §  1936.)  The  State  v,  Fos- 
ter, 37  Iowa,  404. 

97.  Conversion  of  wheat  held  in  stor- 
age. The  crime  defined  in  section  4245  of  the 
Revision,  which  is  identical  with  section  3910  of 
the  Code,  is  limited  to  property  which  has  been 
delivered  to  be  earned  for  hire;  and  it  was  ac- 
ooidingly  held,  that  where  a  quantity  of  wheat 
had  simply  been  stored  with  the  defendant, 
which  he  converted  to  his  own  use,  an  indict- 
ment against  him  for  embezzlement  would  be 


demurrable.  {Rex  v.  Gilbrass,  7  Carr.  &  Payne, 
444;  Bex  v.  Garratt,  6  Id.,  369;  Bex  v.  Harris, 
7  Id.,  446;  StaU  v.  Burroughs,  11  Iredell,  477; 
State  V.  Sumner,  10  Vermont,  587;  2  Bishop*8 
Criminal  Law,  275;  John  v.  Commonwealth,  5 
Bush.,  431;  Commonwealth  v.  Williams,  3  Gray, 
461.)    The  State  v.  Stoller,  38  Iowa,  321. 

98.  What  constitutes.  The  crime  of  em- 
bezzlement, defined  in  section  4243  of  the  Re- 
vision, consists  only  in  the  converting,  using  or 
loaning  of  so  much  of  the  public  money  entrusted 
for  safe  keeping  to  the  person  charged  as  is 
taken  and  unaccounted  for.  Per  Golb,  J.,  Mnr 
LER,  Ch.  J.,  and  Day,  J.,  concurring.  State  v. 
Brandt,  41  Iowa,  593. 

99.  Who  is  an  officer.  The  deputy  State 
Treasurer  is  an  officer  within  the  meaning  of 
Sec.  4243  of  the  Revision,  and  may  be  indicted 
thereunder  for  embezzlement.    Id. 

f.  Gaming. 

100.  Keeping  billiard  table.  Where  it 
appeared  that  defendant  kept  a  house  where 
games  were  played  for  the  use  of  the  table  or 
of  the  instruments  of  gaming,  and  for  beer, 
oysters  or  cigars,  it  was  held,  that  this  consti- 
tuted an  offense  under  Sec.  4363  of  the  Revision. 
The  State  v.  Bishel,  39  Iowa,  42. 

101.  Testimony  which  tended  to  show  that 
the  offense  was  customarily  committed,  and  with 
the  knowledge  and  permission  of  the  defendant* 
was  held  to  be  competent.    Id. 

102. :  billiard  playing.  Where  par- 
ties engage  in  playing  billiards  with  the  under- 
standing that  the  loser  shall  pay  for  the  use  of 
the  billiard  table,  the  owner  of  the  table  is  gnilt^y, 
under  the  statute,  of  the  offense  of  keeping  a 
house  resorted  to  for  the  purpose  of  gambling. 
(The  State  v.  Leighton,  3  Foster  (N.  H.),  167; 
Ward  V.  The  State,  17  Ohio  St.,  32.)  The  State 
o.  Book,  41  Iowa,  550. 

103. :  former  conyiction.  A  con- 
viction of  the  proprietor  of  a  billiard  saloon  for 
permitting  W.,  a  minor,  to  play  billiards  in  his 
saloon  at  a  certain  specified  time,  is  no  bar  to  a 
prosecution  for  permitting  M.  to  play  the  game 
at  another  time.  The  State  v.  Deriehs,  42  Iowa» 
196. 

g.  Keeping  house  of  ill  fame. 

104.  Evidence  showing  that  a  person  ooca- 
pied  a  house  and  used  it  as  his  own  would  jus- 
tify a  verdict  that  he  kept  the  house;  knowledge 
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of  its  bad  character  and  assent  to  its  use  as  a 
house  of  lewdness,  would  authorize  a  conviction 
therrfor,  and  such  knowledge  and  assent  might 
be  inferred  from  rumor,  as  well  as  the  conduct 
of  tiie  inmates  and  the  owner.  The  State  v. 
Wells,  46  Iowa,  662. 

105.  Where  it  appeared  that  the  owner  of  a 
house  leased  it  and  knew  it  was  kept  as  a  house 
of  ill  fame,  and  also  lived  there  a  part  of  the 
time  himself,  it  was  held,  that  these  facts  would 
not  render  him  liable  to  indictment  for  keeping 
a  house  of  ill  fame.  To  render  him  guilty  of  the 
offense,  he  must  either  have  participated  in  or 
been  authorized  to  participate  in  its  manage- 
ment.    The  State  v,  Pearsall,  43  Iowa,  630. 

A.  Larcenjf, 

106.  Necessary  oonstitaentB  of  offense. 
To  constitute  the  offense  of  larceny,  possession 
of  the  proi>eTty  must  have  been  acquired  with 
the  intent  to  steal  it,  and,  if  the  original  i>os8es- 
sum  was  innocent,  the  defendant  is  not  guilty, 
even  though  he  may  have  subsequentiy  con- 
ceiyed  the  purpose  of  appropriating  it  The 
StaU  V.  Wood,  46  Iowa,  116. 

107.  Degree  of  proof.  Under  an  indict- 
ment for  larceny,  the  value  of  the  property 
alleged  to  have  been  stolen  must  be  estabUshed 
beyond  a  reasonable  doubt,  mere  preponderance 
of  evidence  that  it  exceeds  twenty  dollars  not 
bein^  sufficient  to  justify  a  conviction  for  the 
greater  offense.    Id, 

106.  Conduct  inconsistent  with  claim 
of  ownership.  Where  one  sold  a  steer  which 
bad  been  placed  in  the  pound,  claiming  the  ani- 
mal as  his  own,  and  showed  upon  the  trial  that 
be  had  owned  one  resembling  it  in  appearance, 
but  foiled  to  prove  that  his  animal  had  strayed 
away,  or  that  he  had  made  inquiiy  for  it,  held, 
that  his  conduct  was  inconsistent  with  a  daim 
of  ownership  in  the  property.  The  State  v. 
Hunt,  45  Iowa,  673. 

109.  What  constitates  **  taking.''  The 
sale  of  the  animal  to  another,  and  authorizing 
him  to  take  the  animal  from  the  pound,  consti- 
tuted such  a  "  taking ""  as  made  the  act  his  own. 
Id. 

110.  Identity  of  property.  To  sustain 
a  conviction  for  larceny  based  upon  the  posses- 
sion of  the  stolen  property  by  the  defendant,  the 
identify  of  the  property  should  be  satisfactorily 
eM>li8hed.  TTte  State  v.  Oehome,  45  Iowa,  425. 


111.  Taking  of  greenbacks.  Money 
may  be  the  subject  of  larceny  and  an  allegation 
that  money  was  feloniously  taken  is  sustained  by 
proof  that  the  crime  was  the  taking  of  green- 
backs.   State  V.  Carr  and  Broum,  43  Iowa,  418. 

t.  MaUcioue  trespass. 

112.  Inference  of  malice.  In  a  prosecu- 
tion for  malicious  trespass  the  court  instructed: 
'*  Malice  may  be  inferred  from  the  act  or  manner 
of  committing  the  act,  or  by  its  repetition,  or  hy 
the  relation  existing  between  the  defendant  and 
the  family  in  which  he  lived,  and  the  owner 
of  the  property  injured/*  Held,  that  the  instruc- 
tion was  erroneous  by  reason  of  its  closing  sen- 
tence, shown  above  by  italics.  The  State  «. 
McDermott,  36  Iowa,  107. 

113.  •    The  defendant  cannot  be  held 

responsible  for,  and  nothing  can  be  inferred 
rgainst  him  by  reason  of,  the  relation  existing 
between  the  family  in  which  he  lived  and  the 
iigured  party.    Id. 

j.  Manslaughter. 

114.  Statement  of  the  facts  in  evidence, 
which  were  held  insufficient  to  sustain  a  verdict 
of  guilty  under  an  indictment  for  manslaughter. 
The  StaU  v.  Aharr,  39  Iowa,  185. 

116.  Manslaughter  defined.  The  fol- 
lowing instruction  gave  the  law  correctiy,  and 
was  not  etroneous  for  misdirection :  * '  The  crime 
charged  in  this  indictment  is  that  of  manslaugh- 
ter, and  this  is  defined  to  be  the  unlawful  and 
felonious  kiUing  of  another,  without  any  mal- 
ice, express  or  impUed,  and  is  divided  into  two 
kinds: 

First.  Where  a  man  doing  an  unlawful  act, 
not  amounting  to  a  felony,  by  accident  IdUs 
another,  and  this  is  called  involuntaiy  man- 
slaughter. 

Second.  Where  a  man  kills  another  without 
malice,  either  express  or  implied,  either  un- 
lawfully upon  sudden  quairel,  or  uninten* 
tionally  while  the  slayer  is  in  the  unlawful 
commisBion  of  some  act  not  amounting  to  a 
felony. 

1 16.  A  homicide  committed  in  sudden  imuhioii 
without  deliberation  or  premeditation,  would  be 
manslaughter.  The  presence  of  malice  is  neoes* 
sary  to  constitute  the  crime  of  murder  in  the 
second  degree.  The  State  v.  Spongier,  40  Iowa, 
365. 
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k.  Murder, 

117.  Of  infant :  independent  and  foBtal 
life.  Independent  life  cannot  properly  be  said 
to  exist  in  an  infant  prior  to  the  establishment 
of  independent  circulation.  An  infant  is  not 
the  subject  of  murder  until  an  independent  cir- 
culation has  been  established.  Prior  to  that 
time  the  life  of  the  child,  even  after  it  is  born,  is 
substantially /(E/aZ  life,  which  the  law  distin- 
guishes from  independent  life.  The  State  v, 
WifUhrop,  43  Iowa,  516. 

118.  Use  of  deadly  weapon.  An  in- 
struction to  the  effect  that  **when  one  person 
assaults  another  with  a  deadly  weapon,  or  an 
instrument  likely  to  produce  death  when  used 
in  the  manner  in  which  it  was  used,  the  law 
presumes  malice  in  the  absence  of  proof  to  the 
contrary:''  Held,  not  vulnerable  to  objection 
when  the  jury  were  further  instructed  that  the 
use  of  a  deadly  weapon  was  a  question  of  fact 
for  their  determination.  State  v,  Zeihart,  40 
Iowa,  169. 

119.  In  second  degree:  intent  to  kill 
not  necessary.  An  intent  to  kill  is  not  essen- 
tial to  a  conviction  for  murder  in  the  second 
degree.  {State  v.  Decklotts,  19  Iowa,  447;  State 
V,  Merphy,  83  Id.,  270.)  The  State  v.  Mewherter, 
46  Iowa,  88. 

I.  Nuisance, 

lao.  Intoxicating  liquors.  The  finding 
of  intoxicating  liquors  in  any  other  buQding  than 
one  used  as  a  private  dwelling,  aftbrds  presump- 
tive evidence  that  they  are  kept  by  the  owner 
for  sale,  and  will  support  an  indictment  for 
"keeping  and  maintaining  a  house  for  selling 
mtozicating  liquors."'  The  State  v,  Norton,  41 
Iowa,  430. 

121.  The  act  of  erecting  and  keeping  a  place 
for  the  sale  of  intoxicating  liquors  constitutes  an 
offense  punishable  under  the  statute.  Following 
The  State  e.  McGrew,  11  Iowa,  112.  The  State 
V.  LiUle,  42  Iowa,  51. 

122.  The  selling  of  intoxicating  liquors  for 
any  purpose  whatever,  virithout  permission  first 
obtained  from  the  board  of  supervisors,  is  a  mis- 
demeanor, and  any  person  who  uses  a  building 
for  this  purpose  is  guilty  of  conmiitting  a  nuis- 
ance any  may  be  punished  therefor.  The  State 
V.  Waynich,  45  Iowa,  455. 

128.1nsufficiency  of  evidence.  Apariy 
cannot  be  convicted  of  the  unlawful  sale  of  in- 


toxicating liquors  upon  the  sole  testimony  of  one 
in  his  employ  that  the  witness,  upon  one  occa- 
sion, sold  to  a  purchaser  a  small  quantity  of 
liquor,  without  specifying  in  his  testimony  that 
it  was  the  property  of  his  employer,  or  that  the 
latter  had  any  such  liquor  in  his  possession. 
The  State  v.  Findley,  45  Iowa,  455. 

124.  Medicinal  compounds.  Instruc- 
tions which  left  it  to  the  jury  to  determine 
whether  the  liquors  sold  retained  their  distinc- 
tive character  as  intoxicating  beverages,  or 
whether  by  compounding  with  other  substances 
they  had  lost  that  character,  were  held  to  be 
correct.    State  v,  Laffer,  38  Iowa,  422. 

125.  Punishment.  Chapter  69,  Laws  of 
1870,  authorizing  imprisonment  in  county  jails, 
applies  to  convictions  for  violations  of  the  pro- 
hibitoiy  liquor  law,  and  the  same  are  governed 
thereby  instead  of  by  sections  4412,  4881  of  the 
Revision.    State  v.  Winetrand,  87  Iowa,  110. 

126.  The  owner  of  premises  upon 
which  intoxicating  liquors  are  kept  for 
sale,  contrary  to  law,  is  not  guilty  of  an  offense 
if  he  leased  them  for  a  lawful  purpose,  and  did 
not  affirmatively  assent  to  such  uidawful  'use; 
the  mere  failure  to  prevent  or  to  attempt  to  pre- 
vent i^e  illegal  use  or  sale  of  the  liquors  does 
not  subject  him  to  the  penalties  of  the  statute. 
The  State  v.  BalUngall,  42  Iowa,  87. 

127.  Erections:  mill-dams.  Indictment 
charging  ''that  defendant  in,  etc.,  being  possessed 
of  a  certain  mill-dam  and  mill,  ynih  their  appur- 
tenances, situate  near  and  a4jacent  to  a  common 
highway  and  public  road,  and  the  dwelling- 
house  of  divers  persons  and  citizens  of  Johnson 
county,  did,  at,  etc,  unlawfully  and  iiguriously 
cause  and  permit  the  waters  of  said  mill-dam  to 
overflow  the  a4iacent  lands,  as  well  of  others  as 
his  own,  by  means  whereof  the  water  of  said 
dam  was  rendered  impure,  corrupted  and  un- 
wholesome, and  the  land  overflowed,  as  afore- 
said, rendered  and  kept  marshy,  and  filled  with 
noxious  weeds  and  putrid  vegetation,  and  cor- 
rupted, impure  and  unwholesome  water,  whereby 
the  air  became  corrupted  and  infected,  to  the  in- 
jury and  prejudice  of  others,  contrary  to  the 
form  of  the  statute,  etc.'*  Held,  that  the  in- 
dictment sufficiently  charged  a  public  or  common 
nuisance  under  the  statute.  The  State  v,  Cloee^ 
85  Iowa,  570. 

128.  While  the  owner  of  premises  may  law- 
fully erect  a  mill-dam  across  an  unnavigable 
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Btzeam,  yet  if  it  be  so  erected  or  managed  as  to 
become  prcgadicial  to  the  health  or  comfort  of 
others,  it  thereby  becomes  a  nuisance.  Id. 
Citing  the  following  cases:  Commonwealth  v. 
Clarke  1  A.  E.  Marsh.,  828;  Douglass  v.  Tlie 
State,  4  Wis.,  887;  Eames  v.  New  Eng.  Worst 
Co.,  11  Mete.,  570;  The  State  v.  Hainer,  8 
Hnmph.,  89;  The  People  v.  Toumsend,  8  Hill, 
479;  Leming  v.  The  State,  1  Chand.,  178; 
SUmghton  v.  The  State,  5  Wis.,  295. 

m.  Obstruction  of  highway. 

129.  Upon  trial  under  an  indictment  for  ob- 
strasting  a  highway  which  had  been  regularly 
laid  out  but  whose  precise  location  wa«  in  ques- 
tion, it  was  error  to  instruct  the  jury  respecting 
the  manner  of  acquiring  a  highway  by  prescrip- 
tion and  dedication.  The  State  v.  Gould,  40 
Iowa,  372. 

130.  Malice  is  not  a  necessary  element  of  the 
offense  of  obstructing  a  highway,  the  intention  to 
do  80  being  only  necessary  to  precede  the  act.  Id. 

181.  When  a  part  of  a  properly  laid  out 
highway  was  not  used  on  account  of  natural  ob- 
structions, and  another  line  was  established  by 
prescription,  crossing  the  other  at  one  or  more 
jdaoes;  held,  that  proof  of  the  existence  of  the 
natural  obstructions  would  not  justify  the  owner 
of  the  a^jacc^^  ^°^  ^  fencing  the  traveled 
road,  whether  established  by  prescription  or  the 
county.    The  State  v.  MeGee,  40  Iowa,  595. 

182.  To  render  a  person  liable  to  prosecution 
for  obstructing  a  highway,  ordered  to  be  estab- 
liahed  upon  the  condition  that  the  ''costs  be 
paid  **  within  a  certain  time,  it  must  appear  that 
the  condition  had  been  poformed  within  the 
time  specified  in  the  order.  The  State  v.  Glass, 
42  Iowa,  56. 

n.  Resisting  an  officer. 

188*  A  road  snperyisor  is  not  such  an 
officer  as  is  referred  to  in  the  statute  against  re- 
listing officers  in  the  serrice  of  process  or  in  the 
discharge  of  their  duties  (Rev.,  section  4296,  and 
Chap.  150,  Laws  of  1868).  The  statute  contem- 
plates oidy  such  officers  as  are  authorized  to  exe- 
cute legal  process.  The  State  v.  Putnam,  85 
Iowa,  561. 

184«  Forcible  resistance  to  an  officer,  result- 
ing in  his  death,  would  imply  malice  afore- 
thought only  when  those  reacting  had  knowl- 
edge that  he  was  acting  in  an  offidal  capacity. 
StaU  V.  Zeibart,  40  Iowa,  169. 


135.  Parol  evidence  is  compet^cl!:  to  ^ow 
that  the  person  injured  was  acting  as  auo^ccf: 
Id.  • 

186.  The  presumption  of  malice  and  all  the 
consequences  of  the  crime,  attach  equally  to  all 
who  aid,  abet,  or  take  part  in  the  act  of  resisir 
ance  of  an  officer,  and  each  is  accountable  for 
the  deeds  of  all  engaged  therein.    Id. 

0.  Bobbery. 

187.  To  constitute  the  crime  of  robbery  the 
taking  must  be  animo  furandi,  and  evidence 
tending  to  rebut  the  felonious  intent  is  admissi- 
ble.   The  State  v.  Hollyway,  41  Iowa,  200. 

188.  Although  it  is  not  robbery  to  compel 
the  payment  of  money  by  threats  of  violence, 
yet  such  an  act  is  made  an  offense  by  the  stat- 
utes of  this  State.    (Ck>de,  §  8871.)    Id. 

189.  Though  the  defendant  take  the  goods 
with  violence  or  by  putting  in  fear,  yet  if  he  do 
so  under  a  bona  fide  claim,  it  is  not  robbery  for 
the  reason  that  the  felonious  intent  is  wanting. 
(2  Arch.  Crim.  P.  and  P.,  866;  Roscoe's  Grim. 
Ev.,  7th  Am.  Ed.,  910,  and  cases  cited  in  the 
notes;  Rexv.  Donnelly,  1  Leach,  p.  196;  2  Am. 
Grim.  Law,  Sec.  1697,  and  cases  dted;  1  Russell 
on  Grimes,  872;  The  People  v.  Hall,  6  Parker 
Grim.  Reports,  642;  The  StaU  v.  Bond,  8  Iowa, 
540.)    Id. 

140.  :  means  need  to  efEbct.    An 

instruction  that  "  robbery  may  be  committed  1^ 
force  or  violence,  or  by  putting  in  fear  *  *  * 
and  it  is  not  necessary  that  the  means  used  to 
put  a  party  in  fear  should  be  such  as  to  put  in 
fear  a  m&n  used  to  the  ways  of  the  world,"  was 
held  to  be  correct.  The  State  v.  Carr  and 
Brown,  48  Iowa,  418. 

141.  The  sudden  snatching  of  a  purse  or 
other  property  from  the  hand  involves  the  force 
and  violence  sufficient  under  our  statute  to  con- 
stitute robbery.    Id. 

p.  Seduction. 

142.  It  will  be  presumed  that,  upon  a  trial 
for  seduction,  the  testimony  of  the  prosecutrix 
will  be  given,  as  far  as  possible,  with  the  pur- 
pose of  shielding  herself,  and  her  language, 
therefore,  should  not  receive  a  strained  construe* 
tion  in  order  to  sustain  a  verdict  of  guilty.  The 
State  V.  Haven,  48  Iowa,  181. 

148.  In  a  prosecution  for  seduction  the  pre- 
viously chaste  character  of  the  prosecutrix  is 
presumed,  but  such  presumption  may  be  rebutted 
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Iff  pipven'»rtfdmitted  facts,  or  the  ciicamstances 
^  .of  iJke  iwbe.  (The  State  v.  Hayden^  82  Iowa, 
•  2CrSl>    The  Statt  v.  Bowman,  45  Iowa,  418. 

•:  • 

YI.  DeFE2»8BB. 

a.  Self  defense. 

144.  Correctness  of  instruotionB.  Wheie 
the  court  prefaced  an  instraction  with  this  lan- 
guage: ''Defendant  claims  by  his  counsel  in 
argument  before  you,  that  the  killing,  if  any, 
WQs  done  in  self  defense  and  hence  justifiable. 
I  therefore  call  your  attention  to  the  law  of  self 
defense;"  the  jury  would  as  clearly  understand 
that  the  defendant  relied  upon  the  claim  of  self 
defense,  as  if  the  court  had  stated  that  defendant 
had  pleaded  self  defense  in  justificatiou  of  the 
killing.    The  State  v.  Abarr,  39  Iowa,  185. 

146.  In  the  following  instruction, '  *  To  justify 
a  killing  in  a  personal  conflict  the  defendant 
must,  as  a  general  rule,  have  retreated  as  far  as 
he  could  before  he  resorts  to  killing,  as  to  a  wall 
or  ditch.  Sometimes  cases  occur  where  such 
lolling  is  justifiable  without  such  retreat,  but 
they  are  rare,"  ♦  ♦  ♦  .  the  words,  **  but 
they  are  rare/*  did  not  vitiate  the  instruction 
because  they  stated  a  matter  of  fact.    Id. 

146.  What  question  is  in  respect  to 
4uty  of  defendant  to  flee.  While  one  who 
is  attacked  without  fault  upon  his  own  part, 
under  circumstances  which  might  reasonably 
beget  the  fear  of  loss  of  life  or  great  bodily 
harm,  may  kill  his  assailant,  although  it  may 
^ifterwards  appear  that  his  apprehensions  were 
groundless,  still  the  jury  must  determine  whether 
the  slayer  had  reason  to  apprehend  loss  of  life 
or  great  bodily  iiguiy.  The  question  is  whether 
defendant  as  an  ordinarily  prudent  and  cautious 
man  had  reason  to  apprehend  loss  of  life  or 
^;reat  bodily  harm.  (TJie  State  v.  Neely^  20 
Iowa,  108;  The  State  v.  Thompson,  9  Id.,  188.) 
id. 

147.  Bight  to  pursue  assailant.  If,  in 
an  altercation  between  two  persons,  one  of  whom 
is  armed  with  a  dub,  the  other  succeeds  in  wrest- 
ing the  dub  from  him,  whereupon  the  latter  re- 
treats, the  former  is  justified  in  pursuing  him, 
if  he  believes  the  latter  is  going  for  a  dangerous 
weapon  and  that  he  cannot  reasonably  get  out 
of  the  way,  and  he  may  be  justified  in  taking 
life;  but  if  he  could  retreat  with  safety,  without 
resorting  to  the  slaying  of  his  adversary,  then 
the  killing  is  not  justifiable.  TJie  State  v.  Maloy, 
fi  Iowa,  104. 


148.  Before  one  would  be  justified  in  puiaa- 
ing  another  and  taking  his  life  on  the  groonci 
of  self  defense,  he  should  at  least  stand  his 
ground  untQ  he  sees  whether  there  is  areaflona^ 
ble  apprehension  of  danger.    Id, 

149.  The  right  of  self  defense  is  not 
limited  to  actual  peril  of  the  life  of  the 
party  assailed,  but  indudes  the  case  where  a 
reasonable  man  would  apprehend  either  danger 
to  his  life  or  great  bodily  harm.  (The  State  v: 
Burke,  30  Iowa,  331 .)  The  State  v.  Fraunburg, 
40  Iowa,  555. 

160.  Nor  is  it  necessary,  in  order  to  the  exer- 
cise of  the  right  of  self  defense,  that  in  fact  the 
danger  should  be  such  that  the  party  can  only 
save  his  life  by  killing  his  assailant;  such  danger 
need  not  in  fa^i  exist.  It  is  only  necessary  that 
to  the  defendant's  comprehension  as  a  reasona- 
ble man,  there  is  actual  and  real  danger.  (The 
State  V.  Collins,  32  Iowa,  37,  and  case  dted.)  Id. 

161.  Where  one  interfbres  to  prevent 
an  assault  upon  another.  Upon  the  trial 
of  one  indicted  for  murder,  wherein  the  justifi- 
cation was  self  defense,  the  following  insiructkni 
was  held  to  be  correct: 

''While  defendant  had  the  right  to  interfere 
and  resist  a  fdonious  assault  being  made  upon 
said  B.,  if  sudi  an  one  was  being  made,  even  to 
the  taking  of  life,  still  this  would  be  no  justifi- 
cation whatever  for  an  assault  subsequently 
made  upon  the  deceased  by  defendant,  if  yoa 
find  there  was  one.  Therefore,  if  you  find  es- 
tablished by  the  evidence  that  the  defendant 
interposed  in  an  affray  between  the  deceased 
and  the  said  B.,  and  prevented  a  threatened 
injury  to  the  person  of  said  B.  by  8.,  if  sneb 
was  the  case,  such  fact  having  been  accom- 
plished, it  was  the  duty  of  defendant  to  have 
ceased  from  further  interference  with  deceased, 
save  he  might  have  lawfully  arrested  the  said 
S.,  informing  him  of  such  fact,  and  might  have 
disarmed  him,  if  he  was  armed,  using  reasona- 
ble and  proper  force  therefor;  but  for  this  pur- 
pose he  had  no  right  to  take  the  life  of  deceased, 
and  if  he  did,  such  killing  was  unlawful  and 
defendant  is  guilty  of  murder  in  the  second  de- 
gree, or  manslaughter,  as  you  may  find  the  case 
to  be  under  the  instructions  heretofore  given 
you.*'    The  SiaU  v.  Maloy,  44  Iowa,  104. 

b.  Insanity. 

152.  When  not  a  defense.    Insanity  can 
only  be  pleaded  as  a  defense  when  the  act  to  b^ 
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CKcaaed  was  the  direct  resalt  of  that  mental  con- 
dition. There  may  be  a  temporaiy  or  partial 
insanity,  or  a  mental  unsoundness,  not  incon- 
sistent with  mental  responsibility.  The  State  v, 
Oeddis,  42  Iowa,  264. 

163.  Suffioienoy  of  proof.  Insanity  is  an 
miusual,  unnatural  and  exceptional  condition: 
and  the  juxy  were  properly  instructed  to  the 
effect  that  they  should  not  find  such  a  fact 
**  except  upon  proof  of  a  reliable  character  and 
which  satisfies  the  mind.**    Id, 

154.  As  disting^oished  from  passion 
and  revenge.  One  who,  in  possession  of  a 
sound  mind,  commits  a  criminal  act  under  the 
impulse  of  passion  or  revenge,  which  may  tem- 
porarily dethrone  reason  and  for  the  moment 
control  the  will,  cannot,  nevertheless,  be  shielded 
from  the  consequences  of  the  act  by  the  plea  of 
insanity.    The  State  v.  Sticklejf,  41  Iowa,  232. 

166. ;  offense  must  be  direct  con- 

sequenoe  of.  Insanity  will  only  excuse  the 
commission  of  a  criminal  act,  when  it  is  made 
affirmatively  to  appear  that  the  person  commit- 
ting it  was  insane,  and  that  the  offense  was  the 
direct  consequence  of  his  insanity.  (The  State 
9.  i'V/ter,  25  Iowa,  85.)    Id. 

166.  Uncontrollable  propensity.   The 

uncontrollable  propensity  which  will  relieve  a 
person  from  the  consequences  of  the  commission 
of  a  crime  must  have  its  origin  alone  in  a  dis- 
eased or  insane  mind.  The  State  v.  Mewherter, 
46  Iowa,  88. 

157.  To  entitle  one  who  has  committed  a 
criminal  act  to  an  acquittal  on  the  ground  of  in- 
sanity, his  mental  disease  must  have  been  such 
as  to  destroy  the  power  to  comprehend  rationally 
the  nature  and  consequences  of  his  acts,  and 
overpower  his  will.  (The  State  v.  Fetter ^  25 
Iowa,  67.)    Id. 

168.  Insane  delusion.  One  who  commits 
a  crime  under  the  influence  of  an  insane  delu- 
sion, is  punishable  if  he  knew  at  the  time  that 
he  was  acting  contrary  to  law.    Id. 

169.  In  a  case  of  partial  delusion,  where  the 
salyect  is  not  insane  in  other  respects,  the  law 
eonsiders  him,  as  to  his  responsibility,  in  the 
same  condition  as  if  the  facts  in  regard  to  which 
his  delusion  exists  were  real.    Id. 

160.  Upon  the  trial  of  one  accused  of  a  crime 
wherein  the  defense  is  insanity,  the  jury  may 
pioperiy  be  directed  in  considering  the  question 


of  the  sanity  of  the  accused,  to  consider  his  ap- 
pearance, conduct  and  language  prior  to  the  time 
of  the  commission  of  the  alleged  crime.    Id. 

e.  Alibi. 

161.  An  alibi  need  not  be  established  by  such 
a  preponderance  of  the  evidence  as  to  "fally 
satisfy*!  the  jury;  a  bare  preponderance,  at 
most,  is  aU  that  is  required.  The  State  v.  Har* 
din  dt  Henry,  46  Iowa,  623. 

d.  Fonner  conviction. 

162.  A  conviction  of  the  proprietor  of  a  bil- 
liard saloon  for  permitting  W.,  a  minor,  to  play 
billiards  in  his  saloon  at  a  certain  specified  timey 
is  no  bar  to  a  prosecution  for  permitting  M.  to 
play  the  game  at  another  time.  The  State  v. 
Derieha,  42  Iowa,  196. 

e.  Intoxication. 

168.  Drunkenness  is  no  excuse  for  crime,  but 
where  a  specific  intent  is  necessary  to  constitute 
the  crime,  proof  of  drunkenness  is  admissible  to 
show  that  the  defendant  could  not  have  con- 
sciously formed  or  acted  upon  the  intent  at  the 
time  the  alleged  crime  was  committed.  T?ie 
State  V  Maxwell,  42  Iowa,  208. 

VII.  Evidence. 

a.  Generally. 

164.  Order  of  introduction.  The  court 
has  the  discretion  to  permit  a  witness  to  be  ex- 
amined for  the  State  after  the  defendant  has 
introduced  and  concluded  his  testimony.  The 
State  V.  Flynn,  42  Iowa,  164. 

166.  Competency  of  evidence  tending 
to  show  commission  of  oftonse.  Evidence 
which  tends  to  show  the  commission  of  the 
offense  charged  in  the  indictment,  and  to  asso- 
ciate the  defendant  with  it,  is  competent.  The 
State  V.  Beahel,  89  Iowa,  42. 

166.  Suspicious  circumstances  may 
constitute  presumptive  evidence  tending 
to  establish  guilt,  but  it  is  error  to  instruct  the 
jury  that  such  circumstances,  if  unexplained, 
are  sufficient  to  overcome  the  presumption  of  in- 
nocence.   The  State  v  Banks,  43  Iowa,  595. 

167.  Attempt  to  escape.  An  attempt  to 
escape  while  under  arrest  is  a  circumstance 
which  is  pritna  facie  indicative  of  guilt.  State 
V.  James,  45  Iowa,  412. 

168.  Examination  of  witnesses.    A 

witness  who,  upon  direct  examination,  had  ie»- 
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Idfied  only  to  the  fact  of  discoyermg  defendant 
in  her  house  in  the  night  time,  could  not  be 
asked  upon  cross-examination  if  she  had  not 
fiubseqnentiy  stated  that  she  did  not  "  think  de- 
fendant intended  to  steal  anything. ' '  The  State 
V.  Maxwell,  42  Iowa,  208. 

b.  Competency  of  witnesses. 

169.  Defendant  not  a  competent  wit- 
ness. A  person  convicted  for  a  criminal  of- 
fense is  not  a  competent  witness  in  his  own 
behalf,  under  the  provisions  of  sections  3686, 
4426,  and  4556  of  the  Code.  The  State  v,  Laffer, 
88  Iowa,  422.  Followed  in  State  v.  Bixby,  89 
Iowa,  495. 

170.  Wife  may  be  witness  for  her  hus- 
band. When  the  husband  and  v^e  were  in- 
dicted for  keeping  a  house  where  intoxicating 
liquors  were  unlawfully  sold,  and  were  tried 
together,  it  was  held  that  the  wife  might  be  a 
witness  for  her  husband,  with  the  restriction 
that  her  testimony  should  not  be  considered  in 
her  own  behalf.  The  State  v,  Donovan,  41  Iowa, 
687. 

171.  The  testimony  of  a  wife  in  behalf  of  her 
husband  in  a  criminal  case  is  to  be  received,  and 
her  credibility  is  to  be  tested  by  the  same  rules 
which  apply  to  all  other  witnesses,  and  it  is  er- 
ror to  instruct  the  jury  that  her  testimony  should 
be  examined  with  peculiar  core.  The  State  v, 
Bernard,  45  Iowa,  284. 

e.  Impeachment  of  witness. 

172.  When  one  of  two  defendants  testifies  on 
behalf  of  the  other,  he  is  liable  to  impeachment 
as  a  witness,  under  the  same  conditions  as  he 
would  be  if  he  were  not  himself  upon  tiial.  2'he 
State  V  Hardin  and  Henry,  46  Iowa,  623. 

178.  The  minutes  of  evidence  given  before  the 
grand  jury,  or  of  that  submitted  upon  prelim- 
inary examination,  are  not  admissible  upon  the 
trial  for  the  purpose  of  impeaching  a  witness. 
The  State  v.  Hay  den,  45  Iowa,  11. 

174.  In  the  case  of  The  State  v.  Ostrander, 
18  Iowa,  485,  it  is  held  that  the  minutes  token 
before  the  grand  jury  are  not  admissible  as  in- 
dependent evidence.  The  question  as  to  whether 
such  minutes  could  be  used  as  impeaching  evi- 
dence was  not  presented  in  that  case.  In  the 
case  of  The  State  v.  Hull,  26  Id.,  292,  and  in 
The  State  r.  Collins,  82  Id.,  86,  the  question  as 
to  the  a(Uuissibility  of  the  testimony  in  the  pre- 
liminary examination  as  impeaching  evidence, 


was  expressly  left  undetermined.  There  is  no 
doubt  that  letters  previously  written  by  a  witr 
ness,  depositions  or  affidavits  made  by  him,  or 
the  like,  may  be  introduced  as  impeaching  evi- 
dence, after  calling  the  attention  of  the  witness 
to  the  supposed  contradiction,  that  he  may  have 
an  opportunity  to  explain,  if  he  so  desires. 
(Morrison  v.  Myers  dt  Turner,  11  Iowa,  588; 
Samuels  v.  Griffith,  18  Id.,  108;  Stephens  v. 
The  PeopU,  19  N.  T.,  549.)  But  the  minutes 
of  a  witness'  testimony  before  a  grand  jury,  and 
the  substance  of  his  testimony  taken  before  an 
examining  magistrate,  are  in  no  proper  sense 
the  writing  or  the  act  of  the  witness.    Id, 

176.  To  render  competent  a  question  asked 
for  the  purpose  of  laying  the  foundation  for  im- 
peaching a  witness,  his  attention  must  be  directed 
to  the  particular  time*  and  circumstance  to  which 
the  question  relates.  The  State  v.  McLaughlin, 
44  Iowa,  82. 

d.  Testimony  of  accomplices, 

176.  Must  be  corroborated.  Other  cor- 
roboration than  that  tending  to  show  the  com- 
mission of  the  offense  is  necessary  to  sustain  a 
conviction  based  upon  the  testimony  of  an  ac- 
complice.   The  State  v.  Clemens,  88  Iowa,  257. 

177.  A  deteotive  who  enters  into  com- 
munioation  with  criminals  without  any 
felonious  intent,  but  for  the  purpose  of  discover^ 
ing  and  making  known  their  secret  designs  and 
crimes,  and  acts  throughout  with  this  original 
purpose,  is  not  to  be  regarded  as  an  accomplice. 
(Rex  V.  Despard,  28  Howeirs  State  Trials,  846, 
498;  Comfnonwealth  v.  Downing,  4  Gray,  29.) 
The  State  v.  McKee,  86  Iowa,  848. 

178.  The  question  whether  he  was  so  acting 
is  one  of  fact  for  the  juiy.    Id. 

179.  Who  will  be  regarded  as  an  ac- 
complice. The  principal  witness  upon  the 
part  of  the  State  testified  that  the  defendant 
confessed  the  crime  to  him,  and  that  after  such 
confession  he  received  from  Uie  defendant  some 
of  the  stolen  property  and  concealed  it.  It  was 
urged  that  he  was  an  accomplice,  and  that  un- 
der section  4559  of  the  Code  the  defendant  could 
not  be  convicted  witiiout  corroborating  evidence, 
but  the  court  held  otherwise.  The  State  v.  Hay' 
den,  45  Iowa,  11. 

e.  Dying  declarations, 

180.  It  is  the  province  of  the  court  to  deterr 
mine  the  competency  of  what  ai%  offered  as  dy- 
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iDg  dedazations,  but  evidence  tending  to  show 
whether  or  not  the  testimony  offered  is  of  the 
character  it  purports  to  be,  is  admissible  for  the 
enlightenment  oi  the  court  The  State  v.  El- 
Uott,  45  Iowa,  486. 

181.  All  of  the  sanounding  and  attendant 
oircamstances  are  to  be  shown  to  the  judge  to 
enable  him  to  determine  the  admissibility  of  the 
evidence,  it  being  his  exclusive  province  to  de- 
termine that  question.  {AfcDaniel  v.  The  State, 
8Sm.  ft  M.,  401;  Hill  v.  The  Commonwealth, 
2  Giatt.,  594;  Commonwealth  v.  Williams,  2 
Ashm..  69;  Rex  v.  SpiUhury,  7  C.  ft  P.,  187; 
Rex  V,  Bonner,  6  Id.,  386;  Rex  v.  Hueka,  1 
Stark  Bep.,  527.)    Id, 

182.  Proof  that  the  deceased  was  a  material- 
ist could  not  be  received  to  affect  the  admissi- 
bility of  his  dying  declarations.    Id. 

183.  Such  proof,  however,  is  competent  for  the 
purpose  of  assailing  the  credibility  of  the  witness 
and  lessening  the  weight  of  his  dying  declara- 
tions.   Id. 

184.  An  affidavit  not  in  the  language  given 
by  the  deceased  to  the  party  who  drew  it,  and 
not  read  over  to  him  after  being  written  out,  is 
not  admissible.    Id. 

186.  An  ante  mortem  statement,  written 
down  by  another  person  and  not  read  over  to 
the  deceased,  is  not  admissible  as  a  dying 
declaration,  although  it  may  be  used  by  the 
writer  to  refresh  his  recollection  as  a  witness. 
The  StaU  v.  Fraunburg,  40  Iowa,  555. 

/.  Confessions  and  admissions, 

186.  ConfeeaionB  must  be  tree  and 
▼olnntary.  Where  one  arrested  upon  a 
charge  of  murder  was  taken  from  the  office  by 
a  mob,  and,  under  threats  of  violence,  confessed 
his  guilt,  and  afterwards,  although  warned  that 
his  confession  might  be  used  against  him,  re- 
peated it  in  the  presence  of  a  number  of  the 
mob  who  had  before  threatened  him,  under 
promises  from  them  that  they  would  protect 
him,  such  confessions  were  properly  excluded 
from  the  jury.  The  State  v.  Chambers,  89  Iowa, 
179. 

187. :  their  admissibility.  A  con- 
fession is  only  admissible  when  it  is  free  and 
voluntary.  It  cannot  be  received  in  evidence 
when  extorted  by  threats,  or  obtained  by  prom- 
ises, however  slight,  or  by  the  exertion  of  any 
improper  influences.    Id. 

14 


188. :  where  a  former  confessioo 

had  been  made.  If  a  confession  has  been 
obtained  from  a  prisoner  by  undue  means,  any 
subsequent  statements  made  by  him  under  the 
influence  of  that  confession  are  incompetent. 
The  lapse  of  ten  months  after  the  first  confes- 
sion, during  which  the  defendant  was  confined 
in  jail,  is  not  conclusive  that  the  influences  under 
which  it  was  made  have  ceased  to  operate.    Id. 

189.  Confessions  which  are  not  voluntarily 
made,  but  drawn  out  through  the  inducements 
of  hope,  or  fear,  are  absolutely  inadmissible 
against  the  prisoner.  The  State  v.  Fidment,  85 
Iowa,  541. 

190.  Hence,  whether  confessions  proposed  to 
be  introduced  are  of  this  character,  is  a  question 
of  law  for  the  court,  to  be  determined  on  prelimi- 
nary testimony,  which  it  is  the  right  of  the  de- 
fendant to  introduce  and  the  court  to  receive.  Id. 

191.  ;  admissions  supported  by 

circumstances.  When  the  admissions  of  the 
defendant  are  supported  by  circumstances,  a  fact 
which  constitutes  but  one  ingredient  of  the 
crime  may  be  established  thereby.  The  State 
V.  Lewis,  45  Iowa,  20. 

192.  Admissions  of  the  accused  to  the  officer 
who  made  the  arrest  and  the  justice  before  whom 
the  information  was  laid,  made  voluntarily  and 
uninfluenced  by  hope  or  fear,  were  held  to  have 
been  properly  received  in  evidence.  T?ie  State 
V.  McLaughlin,  44  Iowa,  82. 

193.  The  defendant  was  charged  with  the 
crime  of  rape  in  an  information  laid  before  a 
justice  of  the  peace  to  whom  he  made  a  state- 
ment respecting  the  alleged  offense,  and  the 
venue  was  changed  to  the  mayor  to  whom  he 
made  another  statement:  Held,  that  these  state- 
ments were  not  admissible  in  evidence.    Id. 

194.  While  a  witness  is  not.  bound  to  crimi- 
inate  himself,  yet  if  he  shall  voluntarily  testify 
to  any  matter  tending  to  criminate,  he  may  be 
compelled  to  testify  in  respect  to  that  matter 
concerning  all  that  is  material  to  the  issue.  The 
StaU  V.  Fay,  43  Iowa,  651. 

196. :  rule  applied.  A  witness  stated 

that  the  defendant  had  admitted  to  him,  in  the 
presence  of  several  others,  his  guilt  of  the  crime 
of  which  he  stood  charged:  Held,  that  he 
might  be  compelled  to  give  the  names  of  the 
others  present  at  the  time  the  confession  was 
made.    Id. 

196.  To  justify  the  exdusion  0f  a  confessioot 
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it  must  have  been  made  under  the  constraint  of 
promises,  inducements,  or  threatened  injury. 
The  State  v.  F&rtner,  43  Iowa,  494. 

197. :  rale  applied.    The  defendant 

having^  been  jointly  indicted  with  another  for 
larceny,  a  witness  who  had  also  had  property 
stolen  testified  that  he  went  to  the  defendant 
while  the  latter  was  in  jail  and  told  him  that  his 
associate  had  turned  state's  evidence,  and  asked 
him  to  turn  state's  evidence  also,  that  the  other 
might  be  convicted,  promising  him  that  in  that 
event  he  would  '*  clear  him  of  the  charge  of  tak- 
ing another's  property  ";  the  prisoner  then  said 
he  did  not  take  witness'  property,  but  did  take 
prosecuting  witness' :  Held,  that  the  testimony 
was  properly  admitted.    Id. 

g.  Threats, 

198.  Threats.  Evidence  of  threats  made 
by  deceased  against  the  defendant  and  not  com- 
municated to  him,  is  not  admissible.  To  this 
rule  the  only  exception  occurs  where  violent 
threats  are  made  by  the  deceased  a  short  time 
before  the  occurrence,  and  the  question  arises 
whether  or  not  the  defendant  perpetrated  the 
act  in  self-defense.  The  State  v.  Elliott,  45 
Iowa,  486. 

199.  The  decided  weight  of  authority  holds 
that  threats  uncommunicated  are  inadmissible. 
(Cam.  V.  FemgaHf  44  Penn.,  586;  Newcomb  v. 
State,  37  Miss.,  383;  Powell  v.  State,  19  Ala., 
577;  Coker  v.  State,  20  Ark.,  53;  Atkins  v.  State, 
16  Id.,  568;  Gingo  v.  State,  29  Geo.,  470;  State 
V.  Dumphey,  4  Minn.,  438;  State  v.  Gregor,  21  La 
Ann.,  473;  State  v.  Jackson,  17  Miss.,  544.)  The 
only  exception  to  the  rule  seems  to  be  that, 
where  evidence  had  been  given  making  it  a 
question  whether  the  defendant  had  perpetrated 
ike  act  in  defense  of  his  person  against  an  at- 
tempt to  murder  him,  or  inflict  some  great 
bodily  harm  upon  him,  violent  threats  made  by 
deceased  against  the  defendant  a  short  time  be- 
fore the  occurrence  may  be  proved,  though  not 
communicated.  (Stokes  v.  The  People,  53  N. 
Y.,  164.)    Id. 

200.  Evidence  that  the  deceased  had  made 
threats  against  the  defendant  shortly  before  the 
assault  is  not  competent,  unless  it  appear  that 
they  were  brought  to  the  knowledge  of  the  lat- 
ter.    The  State  v.  Maloy,  44  Iowa,  104. 

h.  Evidence  of  character, 

201.  General  character  and  particular 
acts  of  deceased.    Without  deciding  with 


respect  to  the  admissibility  c^  evidence  rdafang 
to  the  general  character  of  the  deceased  in  a 
trial  for  manslaughter,  it  was  held  to  be  no  enar 
to  refuse  testimony  as  to  particular  acts.  The 
State  V.  Abarr,  39  Iowa,  185. 

202.  Effect  of  defendant's  fidlnre  to 
introduce  evidence  of  good  character. 

Where  a  person  is  charged  with  a  crime,  the 
failure  to  call  witnesses  to  prove  his  general 
good  character*  raises  no  presumption  against 
it.  (State  V,  Kabrick,  89  Iowa,  277;  StaU  v. 
Oilkill,  7  IiedeU,  251;  People  v.  Bodin,  1  Dana. 
282;  People  v.  White,  24  WendeU,  520.)  The 
State  V,  Dockstader,  42  Iowa,  432. 

203.  The  character  of  one  charged 
with  an  offense  is  not  in  issue  unless  he 
himself  introduces  evidence  relating  thereto. 
The  failure  to  call  witnesses  to  prove  his  general 
good  character  raises  no  presumption  against  it. 
The  State  v,  Kabrich,  39  Iowa,  277. 

204.  The  law  is  now  well  settled  that  a  -paibf 
charged  with  the  commission  of  a  public  offense 
may  give  evidence  of  his  good  character.  But 
his  character  is  not  in  issue,  nor  can  the  prose- 
cution offer  evidence  of  the  general  bad  chi^acter 
of  the  accused  until  the  defendant  has  offered 
evidence  of  his  good  character.  (3  Greenlf.  on 
Ev.,  §  g  25,  26,  and  cases  cited  in  notes;  2  Rus- 
sell on  Crimes,  785;  Commonwealth  v.  Hardy,  2 
Mass.,  317;  Same  v.  Webster,  5  Cush.,  825; 
People  V,  Bodine,  1  Denio,  281.)    Id. 

206. :  of  deceased.    Upon  the  trial, 

the  court  permitted  the  defendant  to  examine 
witnesses  as  to  the  general  character  of  the  de- 
ceased, relative  to  fighting  and  quarreling,  but 
refused  testimony  as  to  i>articular  fights  and 
quarrels.  This  refusal  is  urged  as  error.  There 
was  no  claim  that  the  defendant  had  any  knowl- 
edge of  such  fights  and  quarrels  prior  to  the 
homicide.  Without  holding  that  the  evidence 
of  general  character  was  properly  admitted 
(see  1  Whart.  Crim.  Law,  §  641 ;  3  Greenlf.  on 
£v.,  §  27;  The  State  v.  Field,  14  Me.,  244,  and 
Commonwealth  v.  Hilliar,  2  Gray,  294),  it  was 
held  there  was  no  error  in  refusing  the  testimony 
as  to  particular  acts.  (Forshee  v,  Abrams  et  al.^ 
2  Iowa,  571.)  The  State  v.  Abarr,  39  Iow% 
185. 

206.  Gk>od  character.  Testimony  is  com* 
petent  to  prove  tlie  good  character  of  the  de- 
fendant up  to  the  time  the  indictment  was  found; 
but  evidence  of  good  character  subsequent  to 
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tilattiine  is  incompetent.  State  v.  HenUy^  43 
Iowa,  294. 

207. :  nature  of  the  charge.    When 

evidence  is  admitted  touching  the  general  char- 
acter of  the  defendant,  it  ought  to  relate  to  the 
particular  charge  against  him.    Id. 

a06. :  weight  of  evidezLoe.  Evi- 
dence of  good  character  is  admissible  in  all 
criminal  cases,  the  importance  to  be  attached  to 
it  varying  with  the  particular  circumstances  of 
each  case.    Id. 

j.  In  particular  cases, 

209.  Adultery:  testimony  of  wife. 
Upon  the  trial  under  an  indictment  for  adultery, 
the  wife  is  a  competent  witness  against  the 
husband.  (State  r.  Bennett,  31  Iowa,  24.)  State 
p.  Hazen,  39  Iowa,  648. 

210. :  proof  of  marriage.  The  tes- 
timony of  the  wife  is  competent  to  establish  the 
Eact  of  marriage.    Id. 

211.  Assault  with  intent  to  commit 
murder.  In  a  trial  for  an  assault  with  intent 
to  commit  murder,  it  is  competent  to  inquire  into 
a  xnrevious  conversation  of  defendant  respecting 
ids  intent  in  going  to  the  place  where  the  alleged 
crime  was  committed.  The  State  v.  Driscoll, 
44  Iowa,  e**^. 

212.  Evidence  that  the  defendant  stated  he 
was  going  to  the  scene  of  the  alleged  crime, 
where,  under  certain  circumstances,  he  would 
make  an  assault  upon  another  person  than  tlie 
one  named  in  the  indictment,  is  not  competent. 
Id. 

213.  It  was  held  erroneous  to  instruct  the 
jury  that  such  evidence  might  be  considered,  for 
Uic  purpose  of  **more  clearly  "  determining  the 
intent  of  defendant.    Id. 

214.  Assault  with  intent  to  commit 
rape.  Under  an  indictment  for  an  assault  with 
intent  to  commit  rape,  evidence  of  previous  as- 
saults upon  the  prosecutrix  is  admissible  to  show 
the  intent  with  which  the  act  charged  was  com- 
mitted.   The  State  r.  Walters,  45  Iowa,  389. 

216.  Evidcnceof  another  distinct  substantive 
offense  is  not  sufficient  to  establish  defendant's 
guilt  of  the  offense  laid  in  the  indictment.    Id. 

216.  Bastardy.  In  an  action  charging  a 
porty  with  being  the  father  of  an  illegitimate 
child,  evidence  that  the  complaining  witness  had 
tluued  her  bed  with  one  who  might  have  been 
the  father  of  the  child  is  admissible,  as  tending 


to  affect  the  credibility  of  the  testimony  of  the 
complaining  witness.  The  State  v.  Read^  45 
Iowa,  469. 

217.  Forgery.  Under  an  indictment  charg- 
ing the  forgery  of  the  signature,  the  instrumeni 
is  admissible  and  the  jury  must  determine 
whether  or  not  the  act  of  the  defendant  is  an 
attempt  to  imitate  the  signature  as  charged. 
The  State  v.  Nichols,  38  Iowa,  110. 

218.  House  of  prostitution.  Upon  the 
trial  under  an  indictment  for  leasing  a  house  for 
the  purpose  of  prostitution,  evidence  of  the  gen* 
eral  reputation  of  the  house  is  not  admissible,  but 
the  fact  may  be  established  by  proving  the  rep* 
utation  of  those  who  frequent  it.  (The  State  v. 
Hand,  7  Iowa,  411.)  The  State  v.  Lyon^  89 
Iowa,  379. 

219.  Intoxicating  liquors.  In  a  prose- 
cution for  selling  intozicating  liquors  in  violation 
of  the  statute,  it  was  proper  to  ask  a  witness  if, 
within  his  knowledge,  the  defendant  had  com- 
mitted  the  offense  charged,  at  the  time  and 
place  alleged  in  the  information.  The  State  «. 
Roben,  39  Iowa,  424. 

220. .  It  was  also  competent  to  interro- 
gate the  witness  in  regard  to  his  knowledge  of 
the  business  the  defendant  was  engaged  in, 
during  the  period  in  which  the  offense  was 
charged  in  the  information  to  have  been  com- 
mitted.   Id. 

221,  Larceny:  possession  of  stolen 
property.  While  the  recent  possession  of 
stolen  property,  unaccounted  for,  is  prima  facie 
evidence  of  guilt  ( Warren  v.  Tlie  State,  1  G. 
Greene,  106;  The  State  v.  Taylor,  25  Iowa,  273; 
The  State  v.  Brady,  27  Id.,  126;  Jones  v.  The 
People,  12  111.,  259;  Commonwealth  v.  Millard^ 
1  Mass.,  6;  3  Greenleaf's  Ev..  §§  31,  32,3:3), 
yet  what  constitutes  *' recent**  possession  must 
depend  upon  the  nature  of  the  goods  stolen,  and 
the  circumstances  of  each  particular  case.  The 
question  is  one  of  fact  for  the  jury,  The  State 
V.  Walker,  41  Iowa,  217. 

222.  What  is  to  be  deemed  recent  possession 
depends  very  much  upon  the  character  of  the 
goods  stolen,  if  they  are  such  as  pass  readily 
from  hand  to  hand,  the  possession,  in  order  to 
raise  a  presumption  of  guilt,  should  be  much 
more  recent  than  that  if  they  were  a  class  of 
property  that  circulates  more  slowly  or  is  rarely 
transmitted.  There  may  be  cases  where  the 
possession  is  so  long  after  the  commission  of  the 
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crime,  that  the  court  will  refuse  to  submit  the 
question  to  the  jury — deciding  as  a  matter  of 
law,  that  the  possession  is  not  recent — but  in  all 
other  cases  the  question  is  one  of  fact,  to  be 
submitted  to  the  jury.  {Rex  v.  Partridge^  7 
Car.  &  P.,  551;  The  State  r.  Bennett,  3  Brevard, 
514;  The  State  v.  Jones,  3  Dev.  &  Bat.,  122; 
Bex  V,  AdaiHs,  3  Car.  &  Pa.,  600;  Regina  v. 
Crutienden,  6  Jurist,  267;  Commonwealth  v. 
Montgomery,  11  Met.,  534;  Engleman  v.  The 
State,  2  Ind!,  91;  Price  v.  The  StaU,  Id.,  846.) 
Td. 

228.  Identity  of  stolen  property.    The 

identity  of  bank  bills,  charged  to  hare  been 
stolen,  may  be  established  by  drcimistances,  as 
well  as  by  positiye  proof  of  their  date,  number, 
or  denomination.  The  State  v,  Hoppe,  39  Iowa, 
468. 

224.  Perjury :  advioe  of  counsel.  Upon 
the  trial  of  one  indicted  for  peijury  in  falsely 
swearing  respecting  the  existence  of  a  partner- 
ship, it  was  held  that  the  attorney  whom  he  had 
consulted  concerning  the  partnership  might  be 
asked  what  advice  he  gave  the  defendant  in  the 
matter  about  which  he  was  charged  to  have 
sworn  falsely.  The  State  v.  McKinney,  42  Iowa, 
205. 

226.  Bape.  In  the  trial  of  an  indictment 
for  rape,  evidence  that  bruises  were  found  upon 
the  person  of  the  prosecuting  wiiiiess  two  or 
three  weeks  after  the  offense  was  alleged  to  have 
been  committed,  was  held  proper  to  be  submit- 
ted to  the  juiy,  who  should  give  it  whatever 
weight  they  deemed  it  entitled  to  receive.  State 
V.  McLaughlin,  44  Iowa,  82. 

226.  :  corroboration  by  an  im- 
peached witness.  Where  upon  a  trial  for 
rape,  the  prosecuting  witness  was  corroborated 
by  the  testimony  of  another,  whom  the  defend- 
ant sought  to  impeach,  held  that  it  was  for  the 
jury  to  determine,  in  view  of  all  the  facts, 
whether  or  not  the  witness  had  been  impeached. 
The  State  v.  Mylor,  46  Iowa,  162. 

227. :  by  prior  declarations  or  ad- 
missions. Where  one  indicted  for  rape  was 
shown  to  have  stated,  before  the  offense  became 
publicly  known,  that  he  could  under  certain  cir- 
cumstances '*get  clear/*  this  was  held  to  be  a 
sufficient  corroboration  of  the  statements  of  the 
prosecuting  witness.  The  State  v.  Cometockf  46 
Iowa,  265. 

228.  The  fact  that  the  crime  of  rape  has  been 


committed  may  be  established  by  the  evidence 
of  the  injured  party,  but  a  person  cannot  be 
convicted  upon  her  testimony  unless  it  be  cor- 
roborated by  other  evidence  tending  to  connect 
the  accused  with  the  commission  of  the  crime. 
The  State  r.  McLaughlin,  44  Iowa,  82. 

229.  It  was  properly  left  to  the  jury  to  deter- 
mine whether  or  not  the  bruises  found  upon  the 
person  of  the  prosecuting  witness  were  a  suffi- 
cient corroboration  of  the  testimony  to  connect 
the  defendant  with  the  commission  of  the  crime. 
Id. 

VII.  The  Trial,  Judgment,  Fine,  etc. 

a.  Province  and  dtity  of  nieipriua  and  Supreme 

Court. 

230.  Admonition  of  the  court  to  the 
jury.  When  upon  being  recalled  into  court  a 
jury  was  admonished  by  the  judge  "that  if  any 
juror  went  into  that  jury-box  with  the  pre-de- 
termination  as  to  how  he  should  find  his  verdict 
and  to  hang  the  jury  or  to  cause  a  disagreement, 
if  the  verdict  could  not  be  rendered  as  he  wanted 
it,  he  would  have  *  a  happy  time  of  it/  to  speak 
facetiously,**  but  that  he  did  not  wish  ''to  in- 
terfere with  the  opinion  or  action  of  any  jurot 
who  acts  conscientiously  and  in  accordance  with 
his  best  judgment:*'  Held,  not  to  be  such  ao 
undue  interference  with  the  prerogatives  of  the 
jury,  as  to  vitiate  their  verdict.  The  State  v, 
Lawrence,  38  Iowa,  51. 

281.  Sentence  of  imprisonment  tiU 
fine  and  costs  are  paid.  One  committed 
under  section  4092  of  the  Code  may  be  impris- 
oned until  the  fine  \&  paid^  but  the  power  of  the 
court  to  direct  imprisonment  is  limited  to  one 
day  for  every  three  and  one-third  dollars  of  the 
fine  (Code,  Sec.  4509),  and  the  defendant  is  not 
entitled  to  credit  on  the  judgment  therefor.  If 
he  is  sentenced  to  labor,  he  is  entitled  to  a  credit 
of  one  dollar  and  a-half  a  day  on  the  judgment 
(Code,  Sec.  4736).  A  sentence  of  imprisonment 
until  fine  and  costs  are  paid  by  labor,  at  the  rate 
of  a  dollar  and  a-half  a  day,  was  held  erroneous. 
The  State  v.  Jordan,  39  Iowa,  387.  /»  re 
Jordan,  Id.,  394;  The  State  v.  Auwerda,  40  Id., 
151. 

2d2«  Authority  to  imprision  for  non-pajrment 
of  costs  is  not  expressly  given  by  statute,  and 
will  not  be  inferred;  and  accordingly  a  court  Qin- 
not  sentence  a  person  to  stand  committed  until 
a  fine  and  costs  are  paid.  The  State  r.  Erwin 
et  al.,  44  Iowa,  637. 
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283.  Evidence  in  aggravation :  prac- 
tice in  the  supreme  court.  Whether  evi- 
dence in  agfrravation  of  the  offense  may  be 
introduced  afler  verdict  quare.  If  introduced  it 
IB  not  groond  for  reversing  the  judgment,  and 
would  only  be  considered  by  the  Supreme  Court 
liar  tiie  purpose  of  reducing  the  penalty,  if  ex- 
cessive.   State  V,  Little^  42  Iowa,  51. 

234.  When  judgment  will  be  held  ex- 
cessive. Where  the  defendant,  a  druggist, 
had  for  three  years  been  in  the  habit  of  selling 
intoxicating  liquors  in  violation  of  the  statute, 
it  was  held  that  a  fine  of  five  hundred  dollars 
was  not  excessive.    Id. 

236.  Beduction  of  punishment.    The 

crime  of  which  defendant  was  convicted  was  the 
breaking  and  entering  of  a  store,  and  stealing 
therefix>m  articles  of  the  value  of  $70;  the  de- 
fendant was  a  young  man,  and  the  circumstances 
of  his  offense  and  his  subsequent  conduct  did 
not  indicate  him  to  be  a  hardened  criminal: 
Held,  tiiat  his  term  of  punishment  should  be  re- 
duced from  eight  to  three  years.  State  v.  Hay- 
dcHf  43  Iowa,  11. 

236.  Where  it  appeared  that  the  evidence 
upon  which  a  defendant  was  convicted  of  an 
assault  with  intent  to  kill,  was  barely  sufficient 
to  support  the  verdict  of  guilty,  the  Supreme 
Court  on  appeal  thereto  reduced  the  term  of  im- 
prisonment from  five  years  to  one.  The  State 
cf  Iowa  V,  Madden^  35  Iowa,  511. 

287.  Mitigation  of  penalty.  The  Su- 
preme Court  will  not  consider  the  question  of  a 
modification  of  the  sentence  where  the  evidence 
in  the  case  is  not  before  it.  The  State  v.  Joa- 
quin, 43  Iowa,  131. 

238.  Amount  of  penalty:  statement 
by  district  attorney.  A  statement  by  the 
district  attorney  that,  if  the  defendant  pleads 
guilty,  his  fine  will  probably  not  exceed  a  certain 
amount,  does  not  afford  ground  for  reversal  if, 
after  a  plea  of  guilty  is  entered,  the  penalty  fixed 
by  the  court  shall  exceed  the  sum  stated.  The 
State  V.  ReininghauSf  43  Iowa,  149. 

289.  Circumstances  in  mitigation.  The 

right  to  introduce  circumstances  in  mitigation  of 
penalty  may  be  waived;  the  failure  to  exercise  it 
cannot  be  made  available  to  obtain  a  new  trial. 
Id. 

240.  Eflfeot  of  reversal.  If  the  State  ap- 
peal in  a  criminal  case,  the  Supreme  Court  can- 
not reverse  the  judgment  of  the  court  below  so 


that  another  trial  may  be  had,  but  it  may  point 
out  any  errors  in  the  proceedings  or  the  measure 
of  punishment.  The  effect  of  the  decision  is 
nothing  more  than  an  authoritative  exposition 
of  the  law  to  be  followed  afterwards  by  the  in« 
ferior  courts.  The  State  v.  Kinnet/,  44  Iowa, 
444. 

h.  Petti  jurors,  selection  and  organization  of 

jury. 

241.  Selection  of  talesman:  sheriff. 

Section  350  of  the  Code,  providing  that  in  certain 
cases  the  duties  of  the  sheriff  shall  be  performed 
by  the  coroner,  applies  to  criminal  as  well  as  to 
civil  cases.  Accordingly  when  the  accused  shall 
file  an  affidavit  to  the  effect  that,  by  reason  of 
partiality  and  pr^'udice,  he  believes  the  sheriff 
will  not  act  fairly  in  the  selection  of  talesmen, 
the  duty  of  filling  the  jury  should  be  taken  by 
the  coui;t  from  the  sheriff.  The  State  v.  Harden 
and  Henry,  46  Iowa,  623. 

242.  Challenge  for  cause.  A  juror  who 
said:  '*I  believed  the  man  had  been  murdered, 
and  defendant  did  it.  It  would  take  some  evi- 
dence or  explanation  to  remove  the  opinion  from 
my  mind.  I  have  no  bias  upon  my  mind  for  or 
against  the  defendant.  I  know  nothing  about 
the  case  except  what  I  have  heard  from  rumor 
and  newspaper  prints.  *  *  *  I  believe 
I  can  sit  and  decide  the  case  with  the  same  im- 
partiality as  if  I  had  never  heard  of  the  case:** 
Held  to  be  competent.  State  v.  Lawrence^  38 
Iowa, 51.  See Wau-kon-chato-neekkaw v.  United 
States,  Morris  Rep..  332;  State  v.  Hinkle,  6  Iowa, 
380;  State  v.  Sater,  8  Iowa,  420;  State  v.  Thomp- 
son, 9  Iowa,  388;  State  v.  Ostrander,  18  Iowa 
451;  The  People  v.  Stout,  4  Parker's  Ciimminal 
Reports,  108;  Sanchez  v.  The  People,  Id.,  553. 

248.  Where  a  challenge  to  a  juror  for  cause 
was  overruled,  and  the  defendant  who  had  not 
exhausted  his  peremptory  challenges,  failed  to 
challenge  the  juror  peremptorily,  the  ruling  of 
the  court  upon  the  challenge  for  cause,  if  erro- 
neous, was  error  without  prejudice.  The  State 
V,  Elliott,  45  Iowa,  486. 

244.  If  defendant  had  exhausted  his  peremp- 
tory challenges  a  very  different  question  would 
be  presented.  {State  v,  Davis,  41  Iowa,  311.) 
Id. 

246.  Conduct  of  jury.  Where  the  jury 
had  been  fuUy  instructed  and  after  retirement 
conununicated  to  the  court  that  they  had  no 
doubt  that  defendant  committed  the  act  charged. 
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but  were  in  doubt  respecting  the  intent,  it  was 
not  error  for  the  court  to  refuse  to  discharge 
them,  or  fail  to  instruct  them  to  bring  in  a  ver- 
dict of  acquittal.  The  State  v,  Maxwelh  42  Iowa, 
208. 

246.  Under  an  indictment  for  burglary,  the 
jury  found  the  defendant  guily  of  entering  a 
dwelling:  Held,  that  the  court  properly  regarded 
the  verdict  only  as  special  and  directed  them  to 
reconsider  it.    Id, 

IJL.    Pboceedikob  bbforb  Magistrates. 

247.  Information  may  be  amended. 

An  information  is  amendable;  and  the  signature 
of  the  prosecuting  witness,  inadverCently  omitted, 
may  be  attached  on  appeal  in  the  District  Court, 
the  fact  that  it  was  sworn  to  being  made  to  ap- 
pear.   The  State  v.  Merchant,  38  Iowa,  375. 

248.  Duplicity  of  information.  An  in- 
formation charging  that  defendant  "did  unlaw- 
fully, sell  beer  to  persons  unknown,**  was  held 
m  effect  to  charge  one  sale  to  several  persons 
jointly,  and,  hence,  not  bad  for  duplicity  under 
an  ordinance  making  each  separate  act  of  selling 
an  offense.    The  State  v.  King,  37  Iowa,  462. 

249.  Variance.  Under  this  information  the 
evidence  established  a  sale  to  one  person.  Held, 
that  the  variance  between  the  proof  and  allega- 
tion was  not  fatal.    Id, 

260.  Sufficiency  of  averment.  The  in- 
formation need  not  charge  as  to  the  quantity  of 
beer  sold,  the  ordinance  not  making  the  offense 
dependent  upon  the  selling  of  any  particular 
•quantity.    Id, 

261.  An  information  must  contain  a  state- 
ment of  the  facts  constituting  the  offense  charged. 
It  is  insu£Bcient  if  it  merely  charge  the  commis- 
sion of  a  crime  by  its  technical  name.  The  State 
p.  Murray  et  aZ.,  41  Iowa,  580. 

262.  Violation  of  city  ordinances: 
style  of  prosecution.  That  a  prosecution 
for  the  violation  of  a  city^  ordinance  was  com- 
menced and  conducted  in  the  name  of  the  State 
as  plaintiff,  instead  of  the  city  or  town,  is  not 
sufficient  ground  for  the  reversal  of  the  judg- 
ment— especially  so,  if  the  olgection  waa  not 
raised  in  the  court  below.  The  State  v.  King, 
31  Iowa,  462. 


CURATIVE  ACT. 
See  CoNBTirunoNAL  Law:  Statutes. 


CUSTOM. 

1.  When  evidence  of  admissible.    Pa- 
rol evidence  of  custom  or  usage  is  not  admissiUe 
to  give  an  interpretation  to  the  contract  inoon 
sistent  with  its  language.    Marks  v.  The  Cass 
Caunttj  Mill  Co.,  43  Iowa,  146. 

2.  When  contract  cannot  be  con* 
trolled  by.  A  contract  cannot  be  controlled 
by  a  custom  which  the  parties  have  either  ex 
pressly  or  by  necessary  implication  excluded 
Randolph  v,  Holden,  44  Iowa,  327. 

8.  Where  the  terms  of  a  contract  are  plain, 
custom,  even  under  that  very  contract,  cannot 
be  permitted  to  affect  materially  the  construe 
tion  to  be  placed  upon  it.  (2  Parsons  on  Con., 
546;  Maeomber  v.  Parker,  13  Pick.,  175;  P*a- 
lipsv.  Starr  dt  Co.,  2&lowB„M9,)    Id. 

4.  Customs  are  subordinate  to  contracts  and 
will  not  control  or  affect  the  rights  of  parties 
whose  contracts  contain  conditions  not  in  har 
mony  therewith.  Smyth  v.  The  Executors  of 
Ward,  46  Iowa,  339;  43  Id.,  679. 

5.  When  custom  will  controL    It  is 

competent  for  parties  to  enter  into  a  contract  in 
accord  with  an  established  usage  or  custom  re* 
cognized  by  both,  and  the  contract  wiU  be  bind 
ing  upon  them.    Hughes  v.  Stanley^  45  Iowa, 
622. 

6.  A  custom  or  usage  of  trade  known  to  the 
parties  and  with  reference  to  which  the  contract 
was  made,  will  be  binding  upon  the  parties.  Id» 

7.  Custom  must  be  generaL  Before  the 
proof  of  a  custom  can  be  received  to  affect  the 
rights  of  parties,  the  custom  must  appear  to  be 
so  general  that  a  knowledge  of  it  by  them  may 
be  presumed.  (2  Parsons  on  Contracts,  241, 
note.)  Couch  v.  The  Watson  Coal  Company, 
46  Iowa,  17. 

8.  Where  a  witness  who  was  called  to  testify 
respecting  a  custom  of  trade  showed  that  his 
knowledge  of  it  was  not  lat^  than  a  year  before 
the  time  of  giving  his  testimony,  it  was  ?teld  to 
be  incompetent.  Hale  dt  Bro.  v,  Oibbs,  4S 
Iowa,  380. 
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lY.  Mbaaurb  of  Dahages. 

a.  For  breach  of  contract, 

(1)  Generally. 

(2)  In  sales  of  personal  property, 
h.  Injuries  to  property, 

(1)  Generally. 

(2)  In  ad  quod  damnum  proceed- 

ings, 

c.  In iuHons for personalinjuries, 

d.  In  some  other  actions. 

V,  Pbnai^tt  akd  Liquidatbd  Damagbs. 


I.  GbNERAIiLT. 

1.  Allowance  of  interest  in  assess- 
ment. While  the  jury  might  include  in  their 
fercUct  interest  on  the  assessment  of  damages 
£n>m  the  date  of  the  ii^juiy,  it  is  not  competent 
for  the  conrt  to  add  the  same  to  their  verdict. 
GarreU  v.  The  Chicago  dt  N,  W,  B.  R,  Co.,  36 
Iowa.  121.  See  Pitsinowsky  v.  Beardsly  dt 
HiU,  37  Iowa,  9. 

2.  Interest  may  be  considered  as  an  element 
of  damages  recoverable  from  a  common  carrier 
for  breach  of  a  contract  to  receive  and  transport 
freight.  Following  Smith  v.  C.  <it  N.  W,  R.  R. 
Co.^  83  Iowa,  422.  Ccbh,  Blasdel  <t  Co.  v.  The 
L  C.  R.  R.  Co,,  88  Iowa,  601. 

8«  In  an  action  for  a  breach  of  warranty  of  a 
machine,  it  was  held  that  the  following  instruc- 
tion was  not  erroneous:  **  If  you  find  for  plain- 
ti£P,  your  verdict  will  be  for  the  difference  in 
value  of  the  machine,  had  it  been  as  warranted, 
and  as  it  really  was,  with  interest  at  seven  per 
cent  from  date  of  sale.  Pitsinowsky  v.  Beards- 
ley.  Hill  <^  Co.,  87  Iowa,  9. 

4u  Assessment  oH  In  assessing  damages 
the  jury  cannot  arbitrarily  allow  the  plaintiff 
what  in  their  opinion  he  is  entitled  to,  but  their 
finding  in  this  respect  must  be  based  on  and 
oontroUed  by  the  evidence  adduced.  Johnson 
V.  TiUson,  86  Iowa,  89. 

6.  Hence,  an  instruction  that  they  might,  in 
ease  they  found  for  plaintiff,  assess  such  dama* 
gee  as  Uiey  thought  him  entitled  to,  was  field 
enoneous.    Id, 

0.  Kominal  and  actoaL  In  an  action  for 
the  recovery  of  damages  upon  a  tort,  it  is  not 
error  to  instruct  the  jury  that  they  may  give 
aominal  damages,  if  the  wrongful  act  has  been 
proved,  "  although  no  actual  damages  have  been 
sustained.**  The  instruction  do^  not  preclude 
the  recovexy  of  actual  damages  if  the  jury  shall 


so  find.  Bradley  v,  Redmond  et  al.,  42  Iowa, 
452. 

7.  Omission  to  assess  nominal  damages  upon 
a  mere  technical  right  to  recover  is  not  ground 
for  granting  a  new  trial,  if  the  recovery  of  such 
damages  is  not  necessary  for  the  establishment 
of  a  permanent  right.  Watson  v.  Van  Meter ,  42 
Iowa,  76. 

8.  Specific  items  must  be  estimated 
separately.  Upon  a  question  of  damages, 
where  the  injury  complained  of  consists  of  dis- 
tinct elements,  it  is  not  competent  to  ask  a  wit- 
ness to  make  a  general  estimate  of  the  damages, 
but  he  should  be  asked  to  estimate  the  specific 
items  separately.  Dougherty  v,  Stewart,  43 
Iowa,  648. 

9.  Written  estimate  of  loss :  when  in- 
admissible* Where  an  award  is  not  pleaded, 
a  written  estimate  of  the  loss  made  prior  to  the 
commencement  of  the  suit  cannot  be  introduced 
in  evidence. 

10.  Effbct  of  ofSdT  of  settlement.   An 

offer  of  settlement  before  the  commencement 
of  an  action  wiU  not  preclude  the  plaintiff  from 
recovering  a  larger  sum  than  that  contemplated 
by  his  offer.  Brush  v.  The  S.,  A,'  <t  D.  R.  Co., 
43  Iowa,  554. 

11.  Duty  of  person  to  protect  himself 
from.  One  who  could  have  protected  his  prop- 
erty from  iixjory  by  a  reasonable  expenditure, 
(smnot  recover  from  another,  by  whose  negli- 
gence he  has  suffered  the  iivjury,  more  than  the 
amount  which  it  would  have  been  necessary  to 
expend  to  secure  such  protection.  Van  Pelt  v. 
The  City  of  DavenpoH,  42  low£k,SO^.  Following 
Simpson  v.  Simpson,  84  Id.,  568. 

12.  A  man  has  no  right  to  carelessly  look  on 
at  the  destruction  of  his  property.  It  is  his  duty 
to  use  reasonable  care  to  prevent  such  destruc- 
tion. {Mather  v.  Butler  County,  28  Iowa,  253; 
Simpson  v.  The  City  of  Keokuk,  84  Id.,  568; 
lAUle  V.  McGuire,  88  Id.,  560.)  And  where  the 
wrongful  act  of  another  has  made  it  necessary 
for  the  owner  of  property  to  expend  money  or 
perform  labor  in  order  to  prevent  a  greater  dam- 
age, the  latter  should  be  reimbursed  by  the 
wrong-doer.  {Mather  v.  Butler  County,  supra; 
Van  PeU  v.  The  City  of  Davenport,  supra.) 
Finch  V.  The  Central  Railroad  of  Iowa,  42 
Iowa,  804. 

13.  In  case  of  a  breach  of  a  specific  contract, 
if  the  injured  party  can  protect  himself  fix>m 
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dajnages  by  the  use  of  ordioaxy  efforts,  or  at  a 
moderate  expense,  he  is  bound  to  do  so,  and  can 
only  recover  therefor,  and  for  such  damages  as 
could  not  have  been  prevented  by  the  exercise 
of  such  diligence.  (Mather  v.  Butler  County ^  28 
Iowa,  253.)    Beymer  v.  McBride,  37  Iowa,  114. 

14.  In  an  action  for  damages  for  breach  of 
contract,  evidence  that  a  third  person  offered  to 
place  the  plaintiff  in  a  i>osition  where  his  dam- 
ages would  be  materially  lessened,  if  not  alto- 
gether avoided,  was  held  admissible.    Id. 

16.  A  person  cannot  recover  damages  for  a 
trespass  which  he  might  have  prevented  by  the 
exercise  of  ordinary  care.  Litlle  v,  McGuire,  43 
Iowa,  447. 

16.  What  a  person  of  ordinary  prudence 
would  do  or  on!dt  to  do  in  a  given  case  furnishes 
a  proper  test  of  the  care  which  one  is  bound  to 
exercise  before  he  can  recover  for  iigury  to  his 
property  by  trespass.    Id. 

17.  Nature  of  possession  under  which 
land  is  held.  In  an  action  for  damages  for 
overflowing  land,  of  which  it  appeared  that  the 
plaintiff  had  the  refusal  and  claimed  to  be  the 
owner,  although  his  ownership  thereof  was  de- 
nied, it  was  proper  to  submit  to  the  jury  the 
question  of  the  nature  of  his  possession.  Clark 
V.  Close^  43  Iowa,  d2. 

18.  Wrongful  suing  out  of  attachment. 

[n  an  action  claiming  damages  for  the  wrongful 
suing  out  of  an  attachment  it  is  not  erroneous  to 
instruct  that  if  the  defendant  acted  under  the 
advice  of  an  attorney  in  procuring  the  issuance 
of  the  attachment,  this  fact  rebutted  the  pre- 
sumption of  malice.  Myers  v,  Wright,  44  Iowa, 
38. 

19.  It  was  proper  to  instruct  the  jury  that 
they  might  take  into  consideration  the  indebted- 
ness of  the  plaintiff  in  determining  the  good 
faith  with  which  the  writ  was  issued.    Id. 

See,  generally,  title  Attachment. 

20.  Excessive  damages.  The  case  of 
Collins  V.  The  City  of  Council  Bluffs,  32  Iowa, 
224,  modified  on  hearing  as  to  the  question  of 
excessive  damages  (the  allowance  of  the  jury 
being  held  excessive,  and  reduced  from  $15,000 
to  $10,000),  but  adhered  to  in  other  respects. 
Beck,  J.,  dissenting  as  to  the  modification. 
Rules  respecting  the  allowance  and  reduction 
of  damages  discussed  by  Cole  and  Beck,  JJ. 
Collins  V.  The  City  of  Council  Bluffs,  88  Iowa, 
432. 


21.  In  an  action  against  a  railroad  company 
by  an  administrator  to  recover  for  injury  to  the 
estate  of  his  intestate,  whose  death  was  caused 
by  the  negligence  of  the  company's  employes, 
the  measure  of  damages  is  the  amount  which 
will  compensate  the  estate  for  the  pecuniary  loss 
sustained  by  the  death  of  the  deceased.  Hose 
V.  The  D.  V.  R.  Co.,  39  Iowa,  246. 

22.  Where  it  appeared  that  the  deceased  was 
twenty-four  years  of  age,  without  family,  of  tem- 
perate and  industrious  habits,  and  whose  annual 
net  earnings  were  found  to  be  $263;  a  verdict 
of  ten  thousand  dollars  was  held  to  be  excessive, 
and  the  judgment  was  affirmed  upon  the  condi* 
tion  of  a  remititur  of  five  thousand  dollars.    Id. 

23.  In  cases  like  this  the  true  question  always 
is,  what  sum  of  money  will  compensate  the 
estate  of  the  deceased  for  the  loss  sustained 
thereto  by  his  death.  The  expectan<7  of  life 
being  a  little  over  thirty-eight  years,  and  his  net 
income  being  $263.11  per  year,  if  he  had  lived 
for  this  time,  and  continued  to  earn  the  same  in- 
come during  the  whole  time,  his  estate,  it  is 
supposed,  would  have  received  the  benefit  of 
these  earnings  and  their  accumulations.  One- 
half  of  the  sum  awarded,  viz:  five  thousand 
dollars,  at  six  per  cent  interest,  would  produce 
annually  a  net  income  greater  than  that  earned 
by  the  deceased,  and  at  ten  per  cent  would  pro- 
duce aimually  nearly  double  the  sum  that  he 
would  annually  earn  during  the  expectancy  of 
life,  which,  added  to  the  principul  sum,  would 
bring  to  the  estate  at  the  end  of  that  time  a  sum 
almost  double  that  of  the  earnings  of  the  de- 
ceased had  he  lived.    Id. 

24.  A  verdict  of  $4,500,  deceased  being  about 
60  years  of  age,  and  in  the  eqjoyment  of  reason- 
able health,  and  of  industrious  habits,  was  not 
excessive.  Waited  v.  The  C.  D.  dt  M.  R.  Co., 
39  Iowa,  33. 

26.  Where  a  young  man,  thirty  years  of  age. 
engaged  in  an  employment  which  has  a  regulai 
system  of  promotions,  and  earning  $540  a  year, 
was  permanentiy  disabled,  a  verdict  of  $11,000, 
was  held  not  to  be  excessive.  Belair  v.  The  C. 
d^  N.  W.  R.  Co.,  43  Iowa,  662. 

26.  While  in  actions  for  damages  for  persona] 
iiguries,  the  court  is  disinclined  to  disturb  the 
verdict  of  the  jury  on  the  ground  that  it  is  ex- 
cessive, yet  it  will  not  permit  a  verdict  to  stand 
which  appears  to  be  tiie  result  of  passion  ox 
prejudice.  MeKinUy  v.  The  C.  ^  N.  W.  B. 
Co.,  44  Iowa,  314. 
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87.  Where  a  passenger,  seeking  to  enter  a 
car  resenred  for  ladies,  was  cgected  with  violence, 
whereby  he  suffered  severe  bodily  injuries,  and 
recovered  a  judgment  against  the  railway  com- 
pany for  $12,000,  it  was  held  that  the  amount 
ihould  be  reduced  to  $7,000.    Id. 

II.  Pboximatb  and  Rbicotb  Damages. 

28.  When  too  remote.  L.  claimed  dam- 
ages for  the  conversion  of  a  file  of  the  newspa- 
per of  which  he  was  editor  for  the  period  of  two 
years.  It  appeared  that  this  was  the  only  edi- 
torial service  he  had  ever  performed,  and  that  at 
the  time  of  the  trial  he  was  not  an  editor.  He 
was  permitted  to  testify  to  the  inconvenience  and 
damage  an  editor  would  experience  by  the  loss 
•f  his  file:  Held^  that  the  ij\jury  was  too  spec- 
olative  and  remote  to  entitle  him  to  recover. 
Leffingwell  v.  Gilchrist,  40  Iowa,  416. 

29*  J.  agreed  to  thresh  the  grain  of  P.  when- 
ever the  latter  should  require  it  to  be  done,  bat 
fiuled  to  comply  with  the  terms  of  the  agree- 
ment. In  an  action  to  recover  for  the  breach,  it 
was  held  that  damages  would  not  lie  for  injury 
to  the  grain,  and  labor  and  expense  in  taking 
care  of  it,  after  performance  had  been  demanded. 
PrM84r  V.  Jones  et  aZ.,  41  Iowa,  674. 

SO.  In  an  action  to  recover  the  price  of  a 
printing  press,  wherein  the  defense  was  that  the 
press  furnished  did  not  correspond  with  the  one 
eidered,  evidence  was  offered  tending  to  show 
what  expense  was  incurred  in  securing  contracts 
which  were  rescinded  on  account  of  the  differ- 
eaoe  in  the  presses:  Held,  that  such  damages 
would  be  too  remote  to  justify  the  admission  of 
the  evidence.  Allison,  Smith  it  Johnson  v, 
Vaughn,  40  Iowa,  421. 

31.  Plaintiflb  must  have  been  shown  to  be 
imder  a  legal  obligation  to  furnish  the  press 
before  evidence  upon  which  to  found  a  claim  for 
damages  would  have  been  competent.    Id. 

82.  The  street  lay  between  plaintiff  *s  prop- 
ttfy  and  the  river  and  contiguous  to  the  latter; 
the  defendant,  a  railway  company,  filled  up  a 
portion  of  the  river  with  deposits  of  earth,  in- 
creasing the  distance  of  plaintiff's  property 
therefrom,  and  occupied  it  with  tracks  and 
bnildings;  a  house  belonging  to  plaintiff  acci- 
dentally talking  fire,  the  fire  department  were 
•liable  to  obtaip  access  to  the  river  by  reason  of 
the  use  of  the  street  and  embankment  by  the 
ailway  company;  plaintiff  having  sued  the  lat- 
ter fw  damages  for  the  destraction  of  his  boild- 
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ing,  held,  that  the  damages  were  too  remote  and 
the  company  not  liable.  Bosch  v.  The  B.  ^  M* 
R.  R.  Co,,  44  Iowa,  402. 

BB,  Remote  and  contingent  damages,  baaed 
upon  profits  purely  speculative  in  character,  axe 
not  recoverable  for  nonfeasance.  Howe  Machine 
Co.  V.  Bryson,  44  Iowa,  159. 

84.  A  party  made  a  contract  with  the  general 
agents  of  a  sewing  machine  company,  by  the 
terms  of  which  he  was  to  rent  a  room,  provide 
himself  with  a  team  and  furnish  other  necessary 
means  for  the  sale  of  machines  and  devote  his 
time  thereto,  the  agents  agreeing  to  furnish  him 
with  all  the  machines  he  could  sell  at  a  price 
twenty-five  per  centum  below  the  retail  rate. 
The  party  performed  his  undertaking,  but  the 
machines  were  not  supplied  as  aigreed:  Held^ 
that  the  measure  of  damages  was  the  value  of 
the  time  lost  as  the  result  of  the  breach,  without 
reference  to  the  profits  whidi  might  have  been 
realized  if  the  contract  had  been  performed.  Id. 

35.  If  property  is  wrongfully  taken  from  the 
owner  and  destroyed  by  fire,  the  wrong-doer  is 
liable  therefor;  his  liability,  however,  arises  not 
from  the  fact  of  loss  by  fire,  but  from  the  tort 
which  preceded  the  loss.  Harper  et  al.  v.  Dot* 
son  et  al.,  43  Iowa,  232. 

36.  H.  sold  a  steamboat  to  D.  with  a  cove- 
nant of  warrant  that  it  was  free  from  all  liens; 
the  boat  was  afterwards  seized  under  a  hen  of 
W.,  and  while  in  the  possession  of  the  marshal 
it  was  destroyed  by  fire:  Held,  that  while  the 
destruction  of  the  boat  may  have  been  the  result 
of  the  negligence  of  H.  in  failing  to  discharge 
the  Hen,  yet  that  such  negligence  wa^  not  the 
proximate  cause,  rendering  H.  liable  in  damages 
toD.    Id. 

37.  Damages  axe  recoverable  only  when  they 
are  the  proximate  consequence  of  the  act  com- 
plained of,  and  not  when  they  are  the  secondary 
results  thereof,  either  alone  or  in  combination 
with  other  circumstances.  Georgia  v.  Kepford^ 
45  Iowa,  48. 

38.  An  action  for  divorce  on  the  ground  of 
inhuman  treatment,  alleged  to  have  been  occa- 
sioned by  ,a  charge  of  larceny  and  adulterer 
against  the  husband,  cannot  be  made  the  basil 
of  an  action  for  damages.    Id. 

89.  Desertion  of  the  husband  by  the  wife  in 
consequence  of  the  publication  of  a  charge 
against  him  for  larceny  and  adultery  is  not  such 
a  natural  and  pxoxiniaie  oonaeqaenee  of  the 
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slander  as  to  entitle  him  to  special  damages 
therefor.    Id. 

40.  Setnble,  that  if  the  charge  had  heenmade 
for  the  purpose  of  inducing  the  desertion,  special 
damages  would  have  been  recoverable  there- 
ibr.    Id, 

41.  Damages  are  not  recoverable  for  a  breach 
of  warranty  when  the  iiguiy  complained  of  is 
not  the  proximate  result  of  the  breach.  McCar- 
mick  dt  Bro.  v.  Vanatta,  48  Iowa,  889. 

42.  A  threshing  machine  was  sold  with  the 
warranty  that  if  it  did  not  work  well  the  vendor 
should  be  notified,  who  would  put  it  in  order,  or, 
fiuling  in  this,  take  it  back  and  refund  the  price 
paid:  Held^  that  damages  were  not  recoverable 
for  the  loss  of  '*  some  portion  of  vendee's  crop** 
by  reason  of  the  delay  in  threshing,  caused  by 
the  imperfections  of  the  machine.    Id, 

48.  The  vendee  would  not  be  allowed  to  re- 
cover  for  the  time  which  his  teams  and  employes 
lost  while  waiting  for  the  machine  to  be  re- 
paired.   Id, 

44.  The  measure  of  damages  is  the  differ- 
ence between  the  actual  value  of  the  machine, 
and  what  its  value  would  have  been  if  it  had 
been  as  warranted.    Id, 

III.  EXBMFLABT  DAMAGES. 

46.  Exemplary  damages  are  not  allowable  in 
an  action  based  on  a  trespass,  which  though 
unlawful  was  not  malicious.  Malice  is  not  im- 
plied from  the  mere  unlawfulness  of  the  act. 
Brown  v.  Allen,  85  Iowa,  806. 

46.  Punitive  damages  may  be  recovered  in  a 
civil  action  for  a  wrongful  act,  notwithstanding 
the  act  constitutes  an  offense  punishable  under 
the  criminal  statutes.  (Guengerieh  v.  Smith,  85 
Iowa,  587;  Garland  v,  Wholeham,  26  Id.,  185; 
Hendrickson  v.  Kingsbury,  21  Id.,  879.)  Ward 
r.  Ward,  41  Iowa,  686. 

47.  The  public  good  in  the  restraint  of  others 
from  wrong-doing,  as  well  as  the  punishment 
of  the  offender,  is  to  be  considered  in  estimating 
exemplary  damages.    Id, 

48.  An  instruction  that  "  additional  or  vin- 
dictive damages  may  be  allowed  in  any  amount 
in  your  discretion,  proper  or  necessary  to  restrain 
the  defendant  and  others  from  the  commission 
of  like  acts  in  the  future,**  providing  the  verdict 
does  not  exceed  the  amount  claimed,  was  held 
to  be  correct.    Id, 

49.  Among  the  oligectB  attained  by  the  allow- 


ance of  exemplary  damages  are  the  punishment 
of  the  wrong-doer  and  the  example  whereby  others 
are  deterred  from  the  commission  of  like  wrongs ; 
and,  it  is  often  said,  such  damages  are  allowed 
for  these  purposes.  (Sedgwick  on  Measure  of 
Damages,  p.  587,  note;  1  EQlliard  on  Torts,  p. 
251,  note  a;  Anthony  v,  Gilbert,  4  Blackf.,  848; 
Taylor  v.  Church,  8  N.  Y.,  842-460;  Bailey  v. 
Dean,  5  Barb.,  297-808;  Roberts  v,  Mason^  10 
Ohio  St.,  277-280.)    Id. 

60.  The  allowance  of  exemplary  damages 
rests  within  the  discretion  of  the  jury,  and  it  is 
not  within  the  province  of  the  court  to  instruct 
that  any  fact  entities  the  plaintiff  to  such  dam- 
ages.   Goodenough  v,  McGrew,  44  Iowa,  670. 

61.  In  an  action  by  the  wife  for  damages  for 
injury  to  her  means  of  support  by  the  sale  of  in- 
toxicating liquors  to  the  husband,  it  was  error 
to  instruct  the  jury  that  the  hu8band*s  previous 
habit  of  becoming  intoxicated  shotdd  be  consid- 
ered in  aggravation  of  damages,  where  it  did 
not  appear  that  the  defendant  was  acquainted 
with  such  previous  habit.    Id, 

62*  The  recovery  of  exemplary  damages,  in 
actions  of  this  character,  is  not  limited  to  cases 
where  the  iigury  complained  of  is  in  the  nature 
of  a  tort,  but  may  be  allowed  when  no  breach 
of  the  peace  has  resulted  from  the  alleged  sale 
of  the  intoxicating  liquors.    Id, 

68.  Where  the  plaintiff  fiedls  to  recover  actual 
damages,  he  cannot  have  been  prejudiced  by  a 
refrisal  to  give  instructions  upon  the  subject  of 
exemplary  damages.  Myers  v.  Wright^  44 
Iowa,  88. 

lY.  Mbabure  of. 

a.  For  breach  of  contract, 

(1)  Generally, 

64.  Failure  to  deliver  telegram.  Where, 
in  an  action  against  a  telegraph  company  for 
damages  resulting  from  failure  to  deliver  a  mes- 
sage for  four  days,  directing  plaintiff  to  '*  ship 
his  hogs  at  once,*'  the  measure  of  damages  is 
the  difference  between  the  market  value  of  the 
hogs  on  the  day  plaintiff  was  enabled  to  place 
them  on  the  market  after  receiving  the  dispatch* 
and  their  value  on  the  day  he  could,  if  there  had 
been  no  delay  in  the  delivery,  have  gotten  them 
into  market  by  the  ordinary  course  of  transporta* 
tion.    Manville  v.  W,  U.  Tel,  Co,,  91  Iowa,  217. 

66.  In  an  action  against  a  telegraph  company 
for  damages  for  the  delivery  of  an  inocrreot 
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market  report  by  reason  of  which  plaintiff  was 
induced  to  purchase  a  quantity  of  grain  to  fill  a 
contract  for  future  deJivery:  Held^  that  the 
measure  of  damages  was  the  difference  between 
the  actual  purchase  price  and  the  price  as  repre- 
sented in  the  report  Turner  v.  Hawkeye  Tel. 
Co.,  41  Iowa,  458. 

66.  Contract  to  procure  title.  Where 
A  agrees  to  procure  for  B  a  good  title  to  certain 
lots  owned  by  a  third  party,  but  is  unable  to  do 
so  without  fault  or  fraud  on  his  i>art,  the  meas- 
are  of  damages  is  the  consideration  paid  with 
interest  thereon  from  the  date  of  payment. 
(Foley  V,  McKeegan,  4  Iowa,  1;  Sweem  v.  Steele, 
5  Id.,  352;  8.  c,  10  Id.,  374.)  Sawyer  v.  War- 
mer, 36  Iowa,  333. 

67.  Contract  not  to  resume  bosinesa. 
If  the  plaintiff  contracted  with  defendants  that 
he  would  not  resume  the  millinery  business 
again  in  0,  and  did  so  while  the  defendants 
were  engaged  in  that  business,  they  are  entitled 
to  recover  to  the  extent  that  the  plaintiff  by  re- 
suming business  has  ii\}ured  the  business  of  the 
defendants.  If  the  plaintiff  has  injured  the 
business  of  the  defendants,  by  engaging  again 
in  business,  they  are  entitled  to  be  compensated 
for  that  izguiy.  Moorhead  v.  Hyde  dt  Braden, 
38  Iowa.  382. 

68.  Contract  to  receive,  transport 
and  deliver  i^ight.  For  the  breach  of  a 
contract  to  receive,  transport  and  deliver  grain, 
the  measure  of  damages  to  be  recovered  against 
the  carrier  is  the  difference  between  the  pnce  of 
the  grain  fixed  by  plaintiff  *8  contract  of  sale  and 
its  value  at  the  place  where  it  was  offered  for 
transportation,  less  the  freight  to  destination. 
Cobh,  Blasdel  d:  Co.  v.  The  I.  C.  R.  R.  Co.,  38 
Iowa,  601. 

69. .    If  the  shipper*s  interest  is  simply 

a  contract  of  purchase,  the  measure  of  damages 
is  the  difference  between  the  contract  price  of 
purchase  and  the  contract  price  of  sale,  less  the 
cost  of  freight  between  the  places  where  the 
contracts  were  made.    Id, 

60. .    The  damages  are  not  lessened  by 

piaintiflw*  settlement  with  their  vendors  for  sums 
less  than  the  purchase  price  of  the  property. 
The  legal  liability  of  plaintifb  under  their  con- 
tiact  of  purchase  fixes  defendant's  liability 
which  cannot  be  varied  by  the  manner  of  plain- 
tiflb*  discharge  of  their  obligation.    Id. 

61.  In  an  action  for  damages  for  loss  of  goods 


under  a  contract  of  afi&eightment,  the  plaintiff 
is  entitled  to  interest  on  their  value,  at  six  per 
cent,  from  the  time  when  they  ought  to  have 
been  delivered.  Robinson  Bros,  db  Gifford  v. 
The  Merchants  Dispatch  Co,,  45  Iowa,  470. 

62.  Contract  between  landlord  and 
tenant.  Where  a  contract  of  lease  of  a  hotel 
stipulated  that  the  builidng  should  be  ready  for 
occupancy  by  a  time  certain,  it  was  held  that  the 
tenanir  could  recover  for  any  damages  suffered 
by  him  from  defects  in  its  general  construction, 
unfitting  it  then  for  use  as  a  hotel.  Stoift  v. 
The  East  Waterloo  Hotel  Co.,  40  Iowa,  322. 

63.  That  the  tenant  took  possession  at  the 
time  fixed  therefor  in  the  lease  with  knowledge 
of  the  defects,  and  without  objection,  would  not 
bar  his  recovery.  The  exclusion  of  evidence 
tending  to  show  his  knowledge  was  held  to  be 
no  error.    Id. 

64.  What  amounts  to  a  waiver  of 
right  to  clainu  That  a  contract  provides  for 
the  payment  of  certam  damages  for  a  breach 
of  it,  does  not  amount  to  a  waiver  of  any  other 
damages  to  which  a  party  might  be  entitled. 
Nowlin  V.  Pyne,  40  Iowa,  166. 

2.  In  sales  of  personal  property. 

66.  For  a  failure  to  deliver  goods  at  a 
specified  time  and  place  when  the  price  is 
not  to  be  paid  until  dehvezy,  the  measure  of 
damages  is  the  difference  between  the  contract 
and  the  market  price  at  the  time  and  place  of 
delivery.  Where  the  price  has  been  paid  in  ad- 
vance of  delivery,  the  plaintiff  may  recover  the 
highest  market  price  between  the  day  fixed  for 
the  delivery  and  the  time  suit  is  brought,  pro- 
vided there  is  no  unreasonable  delay  in  bringing 
the  suit.  {Cannon  V.  Folsom,  2  Iowvl,  101;  Shep- 
herd V.  Milwaukee  Gas  Light  Co.,  15  Wis.,  318; 
HinUey  v.  Beckworth,  13  Id.,  31,^  Story  v.  The 
N.  T.  (t  H  R.  R,  Co.,  6  N.  Y.,  85;  Fox  v.  Har- 
ding, 7  Cush.,  516;  The  Phil,  Wil.  dt  Bal.  R. 
Co.  V.  Howard,  13  How.,  807;  Thompson  v. 
Jackson,  14  B.  Mon.,  114;  Cook  v.  Commission- 
ers, etc.,  McLean's  C.  C.  R.,  612;  Hag  v.  Gron- 
able,  34  Penn.  St.,  9.)  Manville  v.  The  Western 
Union  Tel.  Co.,  37  Iowa,  214. 

66,  Upon  a  breach  of  contract  for  the  deliv- 
ery of  goods  paid  for  before  the  time  of  delivery, 
the  measure  of  damages  is  the  highest  market 
price  between  the  time  of  delivery  and  the  time 
of  commencing  action,  if  the  action  has  not  been 
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Dmreasonably  delayed.  StapUton  v.  King  et  aZ., 
278. 

67.  Contract  for  purchase  of  hogs.  In 

an  action  for  breach  of  contract  in  failing  to  re- 
ceive a  lot  of  hogB,  the  measure  of  plaintiff's 
damages  is  the  difference  between  the  market 
and  contract  price  together  with  expenses  of 
keeping  from*defendant'8  refusal  up  to  the  date 
plaintiff  sold  them,  less  deductions  for  sums  paid 
by  defendant  on  the  contract.  McCracken  v, 
1^666,86  Iowa,  551. 

68.  To  entitle  defendant  to  such  deduction  it 
is  not  necessary  that  he  should  plead  it  as  a  set- 
off or  coimter-claim.    Id. 

69.  Breach  of  warranty  in  sale  of  nut- 
chine.  In  an  action  for  a  breach  of  warranty 
of  a  machine,  it  was  held  that  the  following  in- 
struction was  not  erroneous:  If  you  find  for 
plaintiff,  your  verdict  will  be  for  the  difference 
in  value  of  the  machine,  had  it  been  as  war- 
ranted, and  as  it  really  was,  with  interest  at 
8even  per  cent  from  date  of  sale.  Pitsinowsky  v. 
Beardsley,  Hill  df  Co.,  37  Iowa,  9. 

70.  In  another  case  the  measure  of  damages 
was  held  to  be  the  difference  between  the  actual 
Talue  of  the  machine,  and  what  its  value  would 
have  been  if  it  had  been  as  warranted.  McChr- 
tnick  <lt  Bro.  v.  Vanatta^  43  Iowa,  889. 

71.  Purchase  with  agreement  for  fu- 
ture invoice  and  delivery.  The  defendant 
purchased  a  lumber  yard,  with  the  stock  on  hand, 
to  be  invoiced  and  delivered  at  a  future  day.  By 
the  agreement  of  purchase  plaintiff  was  to  make 
no  additions  to  the  stock  in  the  meantime;  but 
in  violation  thereof  he  did  make  additions,  which 
were  with  the  original  stock,  subsequently  in- 
voiced and  delivered  to  the  defendant  and  paid 
for  by  him  without  any  knowledge  that  such 
additions  had  been  made  and  included  in  the  in- 
voice. Held,  in  a  cross-action  by  defendant, 
that  the  measure  of  his  damages  was  the  differ- 
ence between  the  price  paid  by  him  for  the  ad- 
ditional lumber  and  the  market  price  at  which 
he  could  have  purchased  the  same.  Harrison 
V.  Charlton,  37  Iowa,  134. 

h.  Injuries  to  property. 

(1)  Generally. 

73.  Unlawftil  filling  of  pond.  The 
measure  of  damages  sustained  by  a  riparian 
owner  by  the  unlawful  filling  of  a  pond,  is  the 
depreciation  thereby  occasioned  in  the  value  of 


his  propert  \  and  both  the  effect  upon  its  present 
use  and  upon  its  permanent  value  should  be  con- 
sidered.   Finley  et  al.  v.  Hershey,  41  Iowa,  389. 

73.  In  action  against  city  for  dam- 
ages caused  by  overflow.  The  measure  of 
damages,  in  an  action  against  a  city  for  injury 
to  property  alleged  to  be  damaged  by  an  over- 
flow of  water  caused  by  a  negligently  constructed 
culvert  is  the  actual  damages  sustained  by  the 
property  from  the  overflow,  at  the  time  of  its 
occurrence.  Van  Pelt  v.  The  City  of  Daven- 
port, 42  Iowa,  308. 

74.  For  the  continuance  of  a  nuisance 
injurious  to  property.  Whenever  a  nuis- 
ance is  of  such  a  character  that  its  continuance 
is  necessarily  an  injury,  and  when  it  is  of  such  a 
permanent  character  that  will  continue  without 
change  from  any  cause  but  human  labor,  then 
the  damage  is  an  original  damage  and  may  be 
at  once  fully  compensated.  (Toum  of  Troy  v. 
The  Cheshire  R.  R.  Co.,  3  Foster  (N.  H.),  83.) 
Powers  V.  The  City  of  Council  Bluffs,  45  Iowa, 
652. 

75.  Successive  actions  are  not  allowed  for 
damages  resulting  from  negligence  combining 
with  a  natural  cause,  however  gradual  the  oper- 
ation of  the  cause,  and  they  will  only  lie  where 
the  defendant  is  continuously  in  fault.    Id. 

76.  Where  the  defendant,  a  city,  had  oon- 
structed  a  ditch  along  a  street  by  plaintiff*B 
property  in  such  a  negligent  and  unskillful  man- 
ner that  his  property  was  injured  thereby,  it  was 
held  that  the  damage  resulting  from  the  con- 
struction of  the  ditch  was  original  damage,  and 
that  the  right  of  action  was  barred  in  five  years 
from  the  time  when  the  icguiy  to  the  property 
began.    Id. 

77.  Improper  construction  of  railway 
on  street.  In  an  action  against  a  railway  com- 
pany by  an  adjacent  owner  for  such  a  negligent 
or  improper  construction  of  its  line  upon  a  street 
as  to  injure  his  property,  the  measure  of  dam- 
ages is  the  difference  between  the  property  with 
the  road  as  constructed  and  its  estimated  value 
with  the  line  properly  constructed.  Cadle  v. 
The  Muscatine  Western  Railroad  Co.,  44  Iowa, 
11. 

78.  From  fikilure  of  railroad  company 
to  construct  cattle  guards.  In  an  actios 
for  damages  against  a  railway  company  for 
iiguries  caused  to  growing  crops  in  consequence 
of  a  failure  to  construct  cattle  guards,  the  meas- 
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«re  of  recoyery  is  the  market  value  of  the  crops, 
when  matured,  less  the  expense  of  fitting  them 
fixr  the  market  from  the  time  of  the  injury,  and 
diminished  by  whatever  the  value  of  the  portion 
saved,  if  any,  may  be.  Smith  v.  The  Chicago, 
ditOan  <t  Dubuque  R.  R.  Co.,  38  Iowa,  518. 

79.   :  meamire  of  care  required: 

neglisenoe.  In  such  a  case,  plaintiff  is  not 
bound  to  the  exercise  of  extraordinary  care  to 
save  his  crops,  even  though  that  might  have 
been  successful.  Whether  he  is  negligent  in 
his  efforts  to  save  them  is  a  question  of  fact  for 
the  jury.    Id. 

80. :  reooTery  for  work  and  labor. 

The  owner  of  the  crops  may  recover  a  reasonable 
<xnnpensation  for  time  and  labor  necessarily  ex- 
pended in  trying  to  save  his  crops  from  destruc- 
tion.   Id, 

81.  Where  the  owner  had  applied  to  dif- 
ferent persons  connected  with  the  railroad  to 
have  cattle  guards  put  in  and  had  reason  to  ex- 
pect they  would  be,  he  was  justified  in  planting 
his  crops  in  the  unprotected  field.    Id, 

82.  While  it  was  the  duty  of  the  ii^jured 
party  to  use  all  reasonable  care  to  protect  his 
property,  he  would  not  be  allowed  to  go  upon 
the  railway  to  repair  the  cattle  guard,  or  re- 
quired to  fence  the  road.  Downing  v.  The  C, 
R,  L  4t  P.  R.  R.  Co,,  43  Iowa,  96. 

83.  Prom  setting  fire  in  cultivated 
Held.  The  kindling  of  a  fire  in  a  cultivated 
field  is  not  within  the  statute  prohibiting  the 
setting  of  fires  and  does  not  render  the  person 
charged  therewith  liable  for  all  resulting  dama- 
ges, regardless  of  the  question  of  his  care  or 
negligence.    Brunell  v.  Hopkins,  42  Iowa,  429. 

84.  These  views  are  not  in  conflict  with  the 
doctrine  found  in  Conn  v.  May,  36  Iowa,  241. 
It  was  not  shown  that  the  fire  in  that  case  was 
set  in  a  cultivated  field,  and  it  was  not  claimed 
that  the  act  which  rendered  defendant  liable 
was  not  within  ihe  scope  of  the  statute  because 
it  was  done  within  a  cultivated  field.    Id, 

(2)  In  ad  quod  damnum  proceedings, 

86.  Bailroad  right  of  way.  In  an  action 
to  recover  damages  for  right  of  way  to  plaintiff 's 
fium,  the  following  question  was  held  not  erro- 
neous :  *'  How  much  less  in  value  was  the  farm 
immediately  after  taking  the  land  for  right  of 
way,  and  in  consequence  thereof,  than  it  was 
immediately  before,  not  taking  into  account  any 


supposed  benefits  to  result  from  the  building 
of  defendant's  railroad.  **  Harrison  v.  The  Iowa 
Midland  R.  R.  Co,,  36  Iowa,  823.  Following 
Henry  v.  The  Dubuque  and  Pacific  Railway ^  2 
Id.,  288. 

86.  In  such  case  it  would  not  be  allowable  to 
ask  a  witness  to  give  his  opinion  as  to  the  amount 
of  damages  sustained  by  the  taking  of  plaintiff  *8 
land.  (Prosser  v,  Wapello  County,  18  Iowa, 
327;  Russell  v.  The  City  of  Burlington,  80  Id., 
262.)    Id, 

87.  Where  a  tract  of  five  acres  was,  by  the 
right  of  way,  cut  off  from  the  body  of  plaintiff  ^8 
form,  it  was  held  that  the  value  of  the  five  acres 
might  be  proved.  The  jury  might  well  consider 
the  value  of  the  component  parts.    Id, 

88.  It  was  not  error  in  such  action  for  the 
court  to  refuse  to  instruct  the  jury  *'  that  a  rail- 
road company  is  not  by  law  required  to  fence  its 
road  '*  where  the  court  gave  the  substance  of  the 
act  rendering  railroad  companies  liable  for  iig'u- 
ries  to  stock  resulting  from  a  failure  to  fence. 
Id, 

89.  The  rule  is,  in  the  assessment  of  damages 
for  right  of  way,  that  the  owner  is  entitled  only 
to  what  will  compensate  him' for  its  appropria- 
tion, and  this  may  be  a  sum  greater  or  less  than 
its  actual  value.  Gear  v.  The  C,  C,  <t  D,  R. 
Co,,  39  Iowa,  23. 

90.  Mill-dam.  A  proceeding  under  section 
1201  of  the  Code,*  by  which  the  owner  of  a  dam 
has  acquired  a  license  to  raise  the  same,  may  be 
pleaded  in  bar  of  an  action  for  damages  for 
injuries  subsequently  arising  from  the  raising 
of  the  dam,  although  the  jury  allowed  no  dama- 
ges in  the  proceeding  under  which  the  license 
was  obtained.  Watson  v.  Van  Meter,  4S 
Iowa,  76. 

91.  For  ii^'uries  occurring  before  such  pro- 
ceeding, the  owner  of  the  land  which  suffers  the 
injury  is  entitled  to  at  least  nominal  damageB. 
Id, 

See,  further,  title  Railroad,  sub-title  Right 
OF  Wat,  and  Ad  Quod  Damnum  Psocbsd- 

INGS. 

c.  Inactions  for  personal  injury, 

92.  Por  death  of  infknt  in  action  by 
administrator.    In  an  action  by  the  adminis- 

*8aonoir  1901.  '^o  proceeding  under  thle  chapter  aliall 
bar  an  action  which  could  have  been  maintained  if  this 
chapter  had  not  been  eiiacted,  unleea  the  proaeeution  or 
action  waa  actnallir  foieaeen  and  eatimated  upon  the  !»• 
qneat. 
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trator  of  an  infant  to  recover  for  his  death,  caused 
by  injuries  received,  the  recovery  of  damages 
are  limited  to  those  accruing  to  the  estate  after 
the  infant  would  have  gained  his  migority. 
Walters  v.  The  Chicago,  Rock  I.  <t  P.  R.  Co., 
86  Iowa,  458.  Citing  Donaldson  v.  The  M,  <t  M. 
R.  R.  Co,,  18  Id.,  280;  Sherman  v.  The  Western 
Stage  Co.,  24  Id.,  515;  Bowler  v.  Lane,  3  Mete. 
(Ey.),  311;  Blake  v.  Midland  R.  R.  Co.,  10  Eng. 
Law  and  Eq.,  443;  PoUer  v.  C.  <it  N.  W.  R.  R. 
Co.,  21  Wisconsin,  372. 

98.  For  the  damages  accruing  before  that 
period,  the  father,  if  living,  if  not,  the  mother, 
might,  under  our  statute  (Rev.,  section  2792), 
maintain  an  action.    Id. 

94.  In  an  action  by  an  administrator  for  dam- 
ages on  account  of  the  death  of  an  infant,  sub- 
stantial damages  nmy  be  recovered  by  the 
plaintiff,  notwithstanding  such  recovery  must 
be  based  upon  the  probable  accumulation  of  an 
estate  after  the  infknt  has  reached  the  age  of 
twenty-one  years.  Walters  v.  The  C,  R.  I.  <it 
P.R.  Co.,  41  Iowa,  71. 

95.  Where  plaintiff  dies  and  adminis- 
trator is  substituted.  AVhere,  after  com- 
mencing an  action  to  recover  for  ii^'uries  sus- 
tained, the  plaintiff  dies,  and  his  administrator 
is  substituted,  he  may,  as  such,  recover  the 
amount  due  his  decedent  at  the  time  suit  was 
brought,  including  compensation  for  his  bodily 
pain  and  suffering.  Muldowney  v.  The  Jll. 
Cent.  R.  R.  Co.,  36  Iowa,  462. 

96.  In  such  an  action  the  plaintiff  may  re- 
cover for  eveiything  which  was  a  proper  charge 
against  him,  and  which  he  was  obliged  to  pay 
in  consequence  of  the  injuiy,  including  nursing 
and  use  of  the  house  which  afforded  him  shel- 
ter.   Id. 

97.  Negligence  in  eflOdoting  cure.    In 

an  action  against  a  railroad  company  for  per- 
sonal iivjuries  received,  the  plaintiff  cannot  re- 
cover for  damages  which  might  have  been 
avoided  by  the  use  of  reasonable  and  ordinaiy 
diligence  in  ejecting  a  cure.  The  use  of  slight 
care  and  diligence  would  not  be  sufficient.  {Col- 
lins V.  The  City  of  Council  Bluffs,  82  Iowa,  824.) 
Allendar  v.  C,  R.  I.  d^  P.  R.  R.  Co.,  87  Iowa, 
264. 

98.  In  the  selection  and  employment  of  a 
physician,  one  is  bound  to  the  exercise  of  reason- 
able judgment  and  care,  and  his  damages  should 
not  be  diminished  if  in  so  doing  he  did  not  em- 


ploy the  most  skillful.  Following  Collins  «. 
The  City  of  Council  Bluffs,  82  Iowa,  824.  Bies 
V.  The  City  of  Des  Moines,  40  Iowa,  638. 

99.  :  previous  earnings*   To  show 

his  capacity  before  the  iigury,  plaintiff  was  prop- 
erly permitted  to  show  the  amount  of  his  real 
earnings  by  his  personal  exertions.    Id. 

100.  What  may  be  properly  consid- 
ered. It  is  not  error  to  instruct  a  jury,  in  an 
action  against  a  city  for  personal  iiguries,  to  as- 
sess such  damages  as  the  evidence  shows  the 
plaintiff  to  be  entiUed  to  "  under  the  circum- 
stances,'" when  the  instruction  enumerates  the 
circumstances  proper  to  be  considered.    Id. 

101.  The  jury  may  properly  be  instructed,  in 
the  assessment  of  damages,  to  consider  plain- 
tiff's expectancy  in  life.    Id. 

102.  In  an  action  for  damages  for  personal 
injuries,  the  amount  of  the  award  for  loss  of 
power  to  earn  money,  and  for  pain  and  anguish 
suffered  by  reason  of  the  iiguiy,  rests  within  the 
discretion  of  the  jury.  Morris  v.  The  C.,B.dt 
Q.  R.  Co.,  45  Iowa,  29. 

103.  Previous  injury.  It  is  no  defense  to 
an  action  for  damages  for  personal  irguries  that 
the  plaintiff  was  not  in  sound  bodily  health  at 
the  time  the  iiguries  were  received.  Attisou  9. 
The  Chicago  dt  N.  W.  R.Co.,^  Iowa,  274. 

104.  Where  one  had  been  injured  by  the  neg^ 
ligence  of  the  employes  of  a  railroad  company, 
and  while  suffering  from  the  injury  received 
another  by  an  accident  to  a  train  upon  the  road 
of  the  same  company,  it  was  held  that  he  could 
recover  for  the  latter  injury  although  a  person 
well  and  sound  might  have  suffered  no  ill  ef- 
fects therefrom.    Id. 

105.  Future  physical  suffering.  While 
future  physical  suffering  is  a  proper  element  of 
damages,  yet  the  damages  should  be  limited  to 
such  as  would  result  with  reasonable  certainty 
from  the  ii^'ury  complained  of  and  should  not  be 
left  to  mere  coigecture.  Fry  v.  The  Dubuque  dt 
Southwestern  R.  Co.,  45  Iowa,  416. 

106.  Injury  to  feelings.  Mental  anguish 
arising  from  the  nature  and  character  of  the 
assault  is  a  proper  element  of  compensatoiy 
damages,  and  the  outrage  and  indignity  which 
have  accompanied  an  iigury  are  to  be  estimated 
as  well  as  its  physical  effects,  even  in  cases  where 
exemplary  damages  do  not  lie.  Muldowney  v. 
The  III.  Cen.  R.  R.  Co.,  36  Iowa,  462;  McKihr 
ley  V.  The  C.  <#  N.  W.  R.  R.  Co.,  44  Id.,  814. 
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CitinfiT  Coming  v.  Inhabitanta  of  WilUamst&um, 
1  Cuah.,  461;  Penn.  dt  Ohio  Canctl  Co.  v.  Gra- 
ham, 63  Penn.  St.,  290;  Smith  v.  Ohio  R.  R. 
Co.,  23  OhiaSt..  10;  Flagg  v.  R,  R.  Co,,  40  111., 
865;  Smith  v.  Holeomb,  d9  Mass.,  552;  Meagher 
V.  DnseoU,  Id.,  281. 

107*  The  mind  is  no  less  a  part  of  the  per- 
son than  Uie  body,  and  the  sufferings  of  the 
former  are  sometimes  more  acute  than  those  of 
the  latter.  (Cracker  v,  C,  dk  N,  W.  R,  R,  Co,, 
86  Wis.,  657;  Sugerv,  Town  of  Barkhamstead, 
22  Conn.,  98;  Lawrence  v,  Housatonic  R,  R. 
Co.,  29  Id.,  390;  Taber  v.  Houston,  5  Ind.,  822; 
Cox  V.  Vunderkleed,  21  Id.,  164.)  Id,  Day, 
J.,  dissents  in  this  case,  ezpressinf?  his  approval 
of  the  views  contained  in  Johnson  v.  Wells, 
Fargo  <^  Co.,  6  Nevada,  224,  which  holds  a 
contrary  doctrine  to  that  above  announced. 

d.  In  some  other  actions. 

108.  Trespass  in  removing  personal 
property.  The  measure  of  damages  in  an  ac- 
tion of  trespass  for  removing  personal  property 
from  the  premises  of  plaintiff,  is  the  market 
value  of  the  property  taken  at  the  time  of  its  re- 
moval, and  not  what  it  might  have  been  worth 
to  plaintiff  under  a  particular  contract  which  he 
had  entered  into.  Brown  v.  Allen,  35  Iowa, 
806. 

See,  generally,  title  Attaohicent. 

108.  Beplevin.  The  measure  of  damages 
in  an  action  of  replevin  for  a  couniy  warrant  is 
legal  interest  thereon  for  the  time  of  the  unlaw- 
fsH  detention.  McCoy  v.  Cornell,  Ward  dt 
Comings,  40  Iowa,  457. 

See,  generally,  title  Replevin. 

y.  Penalty  and  Liquidated  Damages. 

110.  Stipulation  for  attorney's  fee.  A 

stipulation  in  a  pionussory  note  that  the  maker 
will,  in  case  it  becomes  necessary  to  collect  the 
note  by  suit,  pay  an  attomey*s  fee  of  ten  per 
cent  on  the  amount  collected,  will  not  be  regarded 
as  a  penalty  but  as  liquidated  damages,  for 
which  the  plaintiff  may  have  judgment.  Mclntire 
V.  Cagley,  87  Iowa,  676. 

111.  One  of  the  rules  of  construction  in  cases 
of  this  nature  is  that  the  action  of  the  court  will 
not  be  defined  and  determined  by  the  terms 
which  the  parties  have  seen  fit  to  apply  to  the 
sum  agreed  upon.  Although  they  have  called 
it  a  penalty,  or  given  it  no  name  at  all,  it  will  be 
treated  as  liquidated  damages,  if  from   the 


nature  of  the  agreement  and  the  surrounding 
circumstances,  and  in  reason  and  justice  it  ought 
so  to  be.  (Saiwter  v.  Ferguson,  7  Com.  Bench., 
716;  Chamberlain  v.  Bagley,  11  N.  H.,  234; 
Brewster  v.  Edgerly,  13  Id.,  275;  Mundy  «• 
Culver,  18  Barb.,  836;  Foley  v,  McKeegan^  4 
Iowa,  1.)    Id. 


DAYS  OF  GRACE. 

See  Bills  and  Notes. 


DEBT. 

1.  What  is  and  what  is  not  a  debt. 

Wherever  a  party  has  derived  a  pecuniary  ad- 
vantage from  a  wrong  done  by  him,  and  it  is 
competent  for  the  person  suing  thereon  to  waive 
the  tort  and  maintain  his  action  upon  the  promise 
implied  by  the  law,  there  the  obligation  to  pay 
is  a  debt,  and  this,  regardless  of  the  form  of 
action  in  which  that  obligation  is  sought  to  bb 
enforced.  (2  Greenleaf  on  Ev.,  §§119,  120, 
121,  122;  1  Hilhard  on  Torts,  41  and  43,  and 
cases  cited  in  notes.)  Warner  v.  Commaeh,  37 
Iowa,  643. 

2«  The  converse  of  the  proposition  just  stated 
must  also  be  true,  that  wherever  a  wrong  is 
done  resulting  in  no  pecuniary  advantage  to  tlie 
wrong-doer,  and  where  the  action  must  be  in 
tort,  and  sound  only  in  damages,  there  the  obli- 
gation to  pay  is  not  a  debt  until  ascertained  by 
judgment.  {Johnson  dt  Stevens  v.  Butler,  2 
Iowa,  535  (t.  e.,  545);  Raver  v.  Webster  et  al., 
3  Id.,  502  (t.  e.,  512);  Lord  v.  Gaddis,  6  Id.» 
58.)    Id. 


DECBEE« 

See  Judgment  AND  Deobbb. 


DEDICATION. 


1.  Town  plat:  public  square.  Oneliverv* 
more  being  the  owner  of  a  tract  of  land,  in  con- 
nection with  the  owners  of  adjoining  tracts,  laid 
the  same  off  as  a  town  plat,  designating  thereon 
a  block,  not  divided  into  lots,  as  '^Livermore 
Square.  *  *  The  acknowledgment  annexed  to  the 
plat  was  signed  by  each  proprietor  and  acknowl- 
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<Bdged  that  they  have  laid  off  the  within  lands 
ioto  blocks  and  lots,  and  public  squares,  as 
platted  above/'  and  there  was  evidence  tending 
to  show  that  subsequent  to  the  acceptance  of  the 
plat  by  the  town  authorities,  said  L.  had  treated 
the  square  in  question  as  belonging  to  the  pub- 
lic. Heldj  that  the  dedication  of  the  square  to 
public  use  was  sufficiently  established,  and  that 
L.  was  estopped  from  claiming  it  as  his  private 
property.  Livermore  v.  The  City  of  Maquoketa, 
85  Iowa,  858. 

2. :  statute  of  limitationB.  The  bare 

continuance  in  possession  of  ground  thus  dedica- 
ted by  the  dedicator  will  not  ripen  into  such  a  right 
or  title  as  to  enable  him  to  successfully  plead  the 
statute  of  limitations.  The  possession  must  be 
accompanied  by  the  usual  ingredients  of  adverse 
possession.  Id.  Citing  Burhans  v.  Van  Zandt,  7 
Barb.,  91;  Currier  v.  Earl,  1  Shep.,  216;  John- 
atone  v,  Farlow,  18  Iredell's  Law  (N.  C),  84. 
See,  also,  Zeller^e  Lessee  v.  Eckerty  4  How.  (U. 
S.),  289;  16  Curtis,  118;  Humbert  v.  The  Rector, 
ete.,  24  Wend.,  587. 

8.  When  one  laying  out  a  town  sells  lots  front- 
ing a  square,  designated  upon  the  recorded  plat 
as  "Gkurden  Square,"  representing  to  the  pur- 
chasers that  it  should  forever  remain  an  open 
and  unoccupied  space,  and,  upon  such  represen- 
tations, demanded  and  received  a  larger  price 
for  the  lots,  the  purchasers  may  eqjoin  the  owner 
of  the  land  or  his  voluntaiy  grantee  from  the 
erection  of  buildings  upon  the  square.  Fisher 
€t  al.  V.  Beard,  40  Iowa,  625. 


DEDIMUS. 

See  Evidence,  sub-titie  Depositiohs. 


DEED. 

See  CoNYBTAircB. 

DEED  OF  TBUBT. 

1«  Does  not  vest  legal  title.  A  trust 
^bsed  executed  to  secure  a  debt  does  not  vest  in 
the  troFtees  the  legal  title  to  the  land,  and  the 
iprantor  has  a  right  of  redemption  which  can 
<mly  be  taken  away  by  a  statutory  foreclosure  or 
other  appropriate  legal  process  in  substantial 
accord  with  the  power  conferred  by  the  deed. 
Ingle  v.  Culbertsan,  48  Iowa,  265. 


2.  Discretionary  powers  of  tmstees* 

When  the  powers  of  trustees  are  not  strictly 
defined  they  rest  largely  within  their  discretion, 
and  will  be  presumed  to  have  been*  exercised  for 
the  best  interests  of  the  cestui  que  trust.    Id. 

3.  Execution  of  trust:  fraud.  Sales 
under  a  trust,  or  the  execution  of  powers  not  in 
violation  of  any  specified  condition,  are  not  void, 
and  are  voidable  only  at  the  election  of  interested 
parties,  and  the  sales  will  be  sustained,  in  the 
absence  of  fraud,  when  directed  in  an  honest 
exercise  of  judgment.    Id. 


4. 


A  sale  of  lands  situated  in  different 


counties  covered  by  two  distinct  trust  deeds, 
which  conferred  similar  powers  to  secure  differ^ 
ent  debts  to  the  same  person,  is  not  absolutely 
void.    Id. 


6. 


purchaser  with  notice.    When 


the  trust  deed  covering  realty  is  recorded,  the  pur- 
chaser of  the  property  from  the  owner  is  charged 
with  constructive  notice  of  the  existence  of  the 
deed.  Whether  or  not  such  purchaser  is  vested 
witii  the  right  to  maintain  an  action  to  set  aside 
a  sale  under  the  deed,  qucere?    Id. 

6.  Sale  under.  When  upon  default  in  the 
conditions  of  a  trust  deed  a  sale  is  made  9f  the 
property  covered  thereby,  the  purchaser  becomes 
subrogated  to  all  the  rights  of  the  beneficiaiy 
of  the  deed.    Id. 

7.  Where  two  trust  deeds,  covering  different 
tracts  of  land  in  different  counties  and  executed 
to  secure  different  debts*  were  executed  in  favor 
of  the  same  cestui  que  trust,  and  appointed  thff 
same  trustees,  who  afterwards  disposed  of  the 
lands  at  a  single  sale:    Held, 

1.  That  the  parties  in  interest  being  the  same 
in  both  deeds,  the  manner  of  the  sale  was 
without  prq'udice  to  the  representative  of 
the  grantor  of  the  power. 

2.  That  a  sale  by  trustees  which  is  not  fraud- 
ulent  in  purpose  and  is  made  in  the  exemse 
of  an  honest,  though  mistaken,  discretion, 
is  not  void. 

8.  That  the  legatee  of  the  grantor  could  no( 
ask  to  have  the  sale  set  aside  until  she  had 
tendered  the  sums  secured  by  the  deed  of 
trust.  Ingle  v.  Jones  «/  aZ.,  43  Iowa,  286. 


8. 


place  of.    That  the  sale  was  made 


at  a  place  outside  of  the  state  in  which  the  lands 
were  situated,  upon  notice  of  publication  thoti 
made,  would  not  invalidate  it  in  the  absence  of 
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Default  by  Some  of  Defendants. 


{yroof  that  the  parties  in  interest  were  prejudiced 
thereby.    Id. 

9, :  en  masse«    The  trustees  were  an- 

Qiorized,  in  the  exercise  of  their  discretion,  to 
sell  the  lands  en  masse,  and  the  presumption 
will  not  be  entertained  that  a  sale  in  any  other 
manner  would  have  realized  more.    Id. 

10.  Deed  by  trustees:  recitals.   The 

tedtals  in  a  deed  executed  by  the  trustees  are 
prima  facie  evidence  of  the  fleets  they  recite. 

11.  Sufficiency  of  notice.  A  conveyance, 
by  a  trustee,  of  land  sold  upon  a  notice  of  ten 
days,  where  the  deed  of  trust  required  a  notice 
of  twenty  days,  was  held  to  be  absolutely  void. 
Oebhard  et  al,  v.  Sattler  et  al.j  40  Iowa,  152. 

12.  The  failure  to  comply  with  the  express 
terms  upon  which  the  power  of  sale  was  con- 
ferred, defeats  the  title  based  thereon,  rendering 
it  ^>3olutely  void,  and  no  action  at  law  or  in 
chancery  can  be  maintained  by  the  purchaser  to 
tecoYer  the  property.  (Baldridge  v.  Walton^  1 
Mo.t  520;  Gibsan  r.  Jones,  5  Leiprh,  370;  Jack- 
mm  V.  Clarh,  7  Johns.,  217, 226;  Bunce  v.  Rudd, 
16  Barb.,  850;  Underwood  v,  Irving,  8  Ck)wen, 
69.)    Id. 


DEFAMATION  OF  CHABACTEB. 

See  Slahdeb  akd  Libbu 


DEFAULT. 


1.  I>6f)ault  by  some  of  the  defendants. 
If  one  of  several  defendants  in  an  equitable  ac- 
tion makes  default,  and  the  plaintiff's  action  is 
not  sustained  as  to  those  who  appear,  default 
cannot  be  entered  and  judgment  rendered 
against  the  party  failing  to  appear,  and  the 
petition  should  also  be  dismissed  as  to  him. 
Curtis  et  ah  v.  Smith  et  al,  42  Iowa,  665. 


.  2.  Szpiration  of  time  given  to  file 
pleading.  By  extending  the  time  to  file  an 
Answer,  the  time  to  file  a  demurrer  is  not  like- 
.wise  extended,  and  if  any  other  pleading  than 
the  one  specified  in  the  order  extending  the  time 
Ve  filed  after  noon  of  the  second  day  of  the  term, 
default  may  be  entered.  Dist,  Tp,  of  Newton 
9.  WhiU  et  ah,  42  Iowa,  608. 

16 


3.  When  party  in  deflEralt  no  right  to 
complain  of  orders  made.  A  party  in  de- 
fault cannot  complain  that  an  order  of  the  court 
respecting  the  time  in  which  evidence  should  be 
taken  has  not  been  complied  with.    Id, 

4.  Setting  aside  of  default.  A  default 
will  not  be  set  aside,  except  upon  a  showing  of 
the  facts  which  support  the  claim  of  a  meritori- 
ous defense,  and  a  mere  averment  of  the  exist- 
ence of  such  a  defense  is  not  sufficient.  Jaeger 
V.  Evans,  46  Iowa,  188. 

6.  The  opening  of  a  default  is  a  matter  rest- 
ing largely  within  the  discretion  of  the  court; 
and  it  requires  a  stronger  showing  that  such  dis- 
cretion has  been  improperly  exercised  when  the 
right  to  a  trial  has  been  granted  than  when  it 
has  been  denied.  Westphal,  Hinds  dt  Co.  v. 
Clark  et  ah,  46  Iowa,  262. 

6.  A  motion  to  set  aside  a  default,  if  not  ac- 
companied by  an  affidavit  of  merits  and  reason- 
able excuse  for  the  default,  will  be  overruled. 
Thompson  v.  Savage,  43  Iowa,  3d8. 

7.  The  affidavit  will  not  be  considered  if,  in- 
stead of  accompanying  the  motion*  it  is  not  pre- 
sented until  the  latter  is  overruled.    Id. 

8.  A  default  will  only  be  set  aside  when  the 
motion  therefor  is  sustained  by  an  affidavit  dis- 
closing a  meritorious  defense.  District  Tp.  of 
Newton  v.  White,  42  Iowa,  608. 

9.  Where  a  motion  for  a  more  specific  state- 
ment of  the  cause  of  action  was  overruled,  and 
thereupon  an  application  for  change  of  venue  on 
account  of  prejudice  of  the  judge  was  filed, 
whidi  was  withdrawn  from  the  files  by  plain- 
tiff's attorney,  and  the  court,  without  knowledge 
of  the  application,  rendered  judgment  by  de- 
fault, held,  that  the  default  should  have  been 
set  aside  without  requiring  a  showing  of  a  meri- 
torious defense,  and  the  application  for  change 
of  venue  should  have  been  considered  by  the 
court.   Beasley  v.  Cooper  et  ah,  42  Iowa,  542. 

10.  :  on  service  by  publication* 

The  statute  providing  for  the  setting  aside  of 
defiEiults  granted  upon  service  by  publication  has 
no  application  to  proceedings  for  divorce.  WhU- 
comb  V.  Whitcomb,  46  Iowa,  437. 


DEFBAUDING. 


See  Fraud;   Fbaxtdulsnt    Convetanob; 
Criuinal  Law. 
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DELIVERY— DEPOSITION. 


Time  of  Takiii«r. 


DELIVEBY. 

Of  Deeds,  see  Oonybtance,  sub-title  Exe- 
cution AND  Deli  vert;  Op  Goods  and  Chat- 
tels, see  Sales  of  Personal  Pbopertt; 
Common  Cakrier;  Railroads. 


DELIVEBY  BOND. 

See  Attachment. 


DEMAND. 


1.  When  not  necessary.  Where,  by  the 
terms  of  a  contract  between  vendor  and  vendee, 
the  purchase  price  of  merchandise  was  to  be  paid 
in  cash  or  the  notes  of  third  parties,  at  the  op- 
tion of  the  vendee,  the  indebtedness  of  the 
vendee  accrued  upon  the  delivery  of  the  mer- 
chandise, and  a  demand  for  the  notes  need  not 
be  shown  to  entitle  the  vendor  to  a  right  of  action 
thereon.  The  Davis  Sewing  Machine  Co.  v.  Mc- 
Oinnis  e^  a{.,  45  Iowa,  538. 

2«  A  demand  for  the  possession  of  personal 
property  in  an  action  for  its  value,  is  not  neces- 
sary where  the  possession  was  wrongfully  ac- 
quired, or  where  both  parties  claimed  title  to  the 
same.  {Robinson  v.  Keith  d^  Snell,  25  Iowa, 
821;  Delancy  v.  Holcomb,  26  Id.,  94;  Smith  <t 
Co,  v»  McLean,  24  Id.,  322.)  Jones  v,  Clark,  37 
Iowa,  586. 

8.  What  constitates  sufficient  de- 
mand. The  commencement  of  an  action 
against  an  attorney  constitutes  a  sufficient  de- 
mand for  money  collected.  Hollenbeek  v.  Stan- 
berry  dt  Son,  38  Iowa,  325.  Citing  Johnson  r. 
Temple,  31  Iowa,  52. 


DEMUBBEB. 

See  Pleading,  sub-title  The  Dsmurrbe. 


DEMUBEBB  TO  EVIDENCE. 

See  NoN-sxnT;  Courts. 


DEPOSITION. 


1.  Time  of  taking.    The  defendants  were 
notified  that  the  plaintiff  would,  on  a  certain  day 


between  the  hours  of  nine  'o*cIock  a.  m.  and  sia^ 
o^dock  p.  M.,  take  the  deposition  of  a  certain^ 
person.  The  deposition  was  taken  between  nine 
and  eleven  o'clock.  At  about  the  latter  hour» 
and  after  the  notary  and  witness  had  left,  the 
attorney  for  defendant  appeared  and  desired  to 
cross-examine  the  witness.  Efforts  were  made 
by  the  plaintiff's  attorney  and  the  notary  to  have 
the  witness  returned  for  cross-examination,  but 
he  failed  to  do  so.  Held,  in  the  absence  of  any 
showing  of  fraud,  that  the  deposition  should  not 
be  suppressed.  Scharfenhurg  v.  Bishop  et  aJ.* 
35  Iowa,  60. 

2.  Suppression  of:  when  taken  under 
dedimus.  If  it  is  shown  that  one  of  the  par- 
ties to  the  action  was  present  in  the  absence  of 
the  other,  at  the  time  the  deposition  of  a  witness 
was  taken  on  interrofiratories  under  a  dedimus,  it 
will,  on  motion  therefor,  be  suppressed.  Sheriff 
V,  Hull,  37  Iowa.  174.  See  Lt/on  v.  Barrows,  13 
Iowa,  428;  Levalley  v,  Harmon^  20  Id.,  533. 

8.  That  the  oommission  was  directe4 
**  to  any  notary  publio  in  and  for  Davidson 
county  in  the  State  of  Tennessee,''  is  not  a  suifi* 
cient  ground  for  the  suppression  of  the  deposi- 
tion. Under  section  4069*  of  the  Revision  such 
direction  is  sufficientiy  specific.    Id, 

4.  A  part  of  a  deposition  cannot  be 
read  and  a  part  omitted,  at  the  option  of 
the  party  taking  it;  the  entire  deposition,  com- 
petent and  pertinenent,  must  be  read,  or  none. 
Kilboume,  Jenkins  <lt  Co.  v.  Jennings  dt  Co,  et 
al.,  40  Iowa,  473. 

6.  ]£ay  be  withheld.  It  is  competent 
for  the  party  who  has  taken  a  deposition  to  refuse 
to  offer  it  or  any  part  of  it  in  evidence,  but  he 
cannot  withdraw  it  from  the  files.  Hale  dt  Biro* 
V,  Oibbs,  43  Iowa,  380. 

6.  The  other  party  may,  however,  introduce  it 
in  evidence.    Id. 

7.  Where  a  part  of  an  answer  is 
proper.  An  interrogatory  and  answer  .should 
not  be  suppressed  entire  when  a  part  thereof  is 

*  BsyniON  $  4009  (Code  of  1873,  $  8735).  The  clerk  or 
Miy  judge  of  any  court  of  record,  or  any  oonuniselouen 
•ppointed  by  the  governor  of  tblB  State  to  take  acknowl* 
edgment  of  deeds  in  aoother  State,  or  any  notary  irablio^ 
or  any  consul  or  consular  agent  of  the  United  States,  voMf 
be  seieoted  and  iH?pointed  by  tbe  party  such  commissiouer^ 
^ther  by  the  name  of  office  of  such  officer,  or  by  his  tudl- 
▼idual  name  and  offlotai  style  and  the  name  of  the  court 
of  irtiich  such  constituted  commissioner  is  clerk  or  JudiM^ 
and  the  name  of  the  State  and  county;  or,  if  without  ttie 
United  States  and  Canada,  the  name  of  tbe  State  and  town, 
or  dty  in  which  such  coramissioner  of  deeds,  notary,  or 
consul  or  consular  agent  resides,  must  be  stated  in  th* 
notice  and  in  the  oommission  issued. 
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Alien:  Non-resident  Cannot  Inherit. 


oompetent  and  material  to  the  issne.    Adae  dt 
Co,  r.  ZangSj  41  Iowa,  536. 

8.  Certifloate  must  be  authenticated 
by  saaL  The  certificate  of  a  notary  public  must 
be  authenticated  by  an  impression  thereon  of  his 
notarial  seal  containing  the  name  of  the  state, 
and  in  the  absence  of  such  authentication  from 
the  certificate  a  deposition  will  be  suppressed. 
Stephens  v,  WilliafnSt  46  Iowa,  540. 

9.  The  clerk  of  the  court  of  the  county  in  and 
for  which  the  notary  is  appointed  may  certify  to 
the  fact  of  his  appointment,  but  cannot  certify 
to  the  genuineness  of  the  notary^s  signature, 
which  can  only  be  evidenced  by  the  proper  no- 
tarial seal.    Id. 

10.  Amendment  of  certificate.  Where 
the  certificate  of  the  officer  taking  depositions 
did  not  show  that  the  same  were  subscribed  and 
sworn  to,  it  was  held  that  the  officer  might  sub- 
sequently file  an  amended  certificate  conforming 
to  the  facts.  McKinUy  v.  The  C.  (t  N.  W.  R. 
Co.,  44  Iowa,  314. 

11.  Objection  to  deposition.  An  objec- 
tion to  a  deposition  in  general  terms,  which  fails 
to  specify  the  particular  part  objected  to,  will 
not  be  sustained.  Whitaker  v.  SigUr,  44  Iowa, 
419. 


DESCENT. 


1.  Alien  t  non-resident  cannot  in- 
herit. Under  the  Revision  of  1860  a  non-resi- 
dent  alien  had  not  the  capacity  to  inherit  real 
estate.  {Rheim  v,  Robbins,  20  Iowa,  45;  Kro- 
gan  v.  Kinney,  15  Id.,  242;  Purzell  v,  Smidt,  21 
Id.,  540;  Greenheld  v.  Stanforth,  Id.,  595.) 
Brown  r.  Pearson,  41  Iowa,  481. 

2.  From  child  to  ancestor.  The  heirs 
of  the  father  and  mother  of  a  deceased  intestate, 
who  leaves  neither  wife  nor  issue,  under  section 
2497*  of  the  Revision  (Code  of  1873,  §  2457),  in- 
herit the  same  as  they  would  have  done  if  both 
parents  had  survived  the  intestate,  and  each  died 
in  possession  of  one-half  of  the  estate.  Bassil  et 
al,  r.  Loffer  et  al.,  38  Iowa,  451. 

8*  Through  parent;  children  of  the 
half  blood.    Under  the  Revision,  children  of 

•Rbt.  f  M97(Codeg  8457).  If  both  Mrento  be  dead, 
the  portion  which  womd  have  fallen  to  weir  share  by  the 
above  rules,  shall  be  disposed  off  In  the  same  manner  as 
If  they  had  outlived  the  intestate  and  died  In  the  possee- 
rioa  and  owner  hip  of  the  portion  thus  faldng  to  their 
■bare,  and  so  on  through  saoanding  ancestors  and  their 


the  half  blood  inherited  equally  with  children 
of  the  whole  blood,  when  the  inheritance  was 
derived  through  the  common  parent.  Neeley  v. 
Wisest  aZ.,  44  Iowa,  544. 

4, :  change  of  statute.    Parents  in 

interest,  claiming  that  the  rule  is  changed  by  the 
<I!ode,  have  the  burden  to  affirmatively  establish 
the  fact  that  the  intestate's  death  occurred  after 
the  Ck)de  took  effect,  and  that  the  rule  is  thereby 
changed.    Id, 

6.  Death  of  parents.  The  testator's  pa- 
rents being  dead  at  the  time  of  his  decease,  their 
share  of  his  estate  is  distributed  in  the  same 
manner  as  it  would  have  been  if  their  death  had 
occurred  after  they  came  into  possession  of  the 
property.  McGuirs  e.  Brown  et  al.,  41  Iowa, 
650. 

6.  Illegitimate  child.  An  illegitimate 
child  inherits  from  the  mother,  and  the  fact  of 
her  death  before  the  descent  cast  will  not  prevent 
the  child  from  inheriting  her  share  of  the  estate. 
Id. 


DES  MOINES  BJVEB  LAKD& 
See  Public  Lands, 


DETINUE. 
See  Tbovbb;  Beplbviv* 


DEVISE. 

See  Will. 


DILIGENCE. 

See  NsGLiaBNCE;  Bailroaxm. 


DISCHABGE. 

See  BiLLB  AND  NoTiES;  Patmsht. 


DISCONTINUANCE. 
See  Original  Noticb;  PLBADnre. 
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DISCOVERY— DIVORCE. 


(Generally. 


DISCOVEBY. 

See  Equity. 

DISMI8SAI.  OF  ACTION. 

See  Practice;  Non-suit. 


DISSEIZIN. 
See  Adybbsb  Possebsiok. 


DISTBIBUTION. 

See  ADunriBTBATOBs  and  Executobs. 


DISTBICT  ATTORNEY. 

1.  Bight  and  duly  to  appear  for  county. 

It  is  the  right  as  well  as  the  duty  of  the  district 
attorney  to  appear  for  any  county  in  his  district, 
in  any  and  all  actions  pending  in  the  district 
court  in  which  such  a  county  is  a  party  or  inter- 
ested. Clark  it  Grant  v.  Lyon  County,  87 
Iowa,  469. 

2.  Bight  of  appeal.  An  order  of  the  dis- 
trict court  refusing  him  the  right  to  appear  and 
defend  in  an  action  pending  against  the  county, 
is  erroneous,  and  may  be  corrected  on  app^ 
prosecuted  by  the  district  attorney  in  the  name 
of  the  county.    Id, 

3.  Compensation.  Under  Chapter  38, 
Laws  of  1864,  a  district  attorney  ia  not  allowed 
to  charge  a  fee  for  a  conviction,  in  addition  to 
the  fee  allowed  for  a  jury  trial.  Ellis  v.  Jack- 
son County,  S8  Iowa,  175.  Followed  in  Bradley 
V.  Marshall  County,  Id.,  178. 

See  County;  Appeal. 


DISTBICT  COUBT. 
See  County,  sub-title  District  and  CmcuiT 

COUBTS. 


DIVOBCE. 


I.  Generally. 
II.  Causes  for. 
IIL  Alimony  and  Custody  of  Children. 


I.  Generally. 

1.  What  matters  defendant  may  set 

up.  In  an  action  for  divorce  the  defendant  maj 
set  up  any  matters  connected  with  the  subject 
of  the  action,  occurring  after  its  commencement 
and  constituting  a  cause  of  action  against  plain- 
tiff, upon  which  affirmative  reHef  may  be  asked; 
such  matters  constitute  a  counter-claim.  Wilson 
V.  Wilson,  40  Iowa,  230. 

2.  Decree  cannot  be  retrospectiTe  as 
against  judgment  creditors.  In  grant- 
ing a  divorce  the  court  cannot  direct  that  the 
decree  shall  date  back  to  the  time  of  the  levy 
of  an  attachment  and  become  a  lien  upon  the 
property  of  the  husband,  to  the  exclusion  of  the 
rights  of  intervening  judgment  creditors  of  the 
latter.    Daniels  v.  Lindley  etaL,4i  Iowa,  567. 

3.  Cannot  be  referred  but  must  be 
tried  in  open  court.  It  is  the  general  rule 
in  this  State  that  all  actions  may  be  referred  by 
consent,  and  chancery  cases,  wherein  questions 
of  fact  arise,  without  consent.  Hobart  v.  Ho- 
hart,  45  Iowa,  501. 

4.  Actions  for  divorce,  however,  are  excepted 
from  the  operation  of  this  rule  by  section  2222* 
of  the  Code,  and  such  actions  cannot  be  sent  to 
a  referee  for  a  hearing,  but  must  be  publicly 
tried  in  open  court  by  the  courts  themselves.  Id, 

6«  Consent  of  the  parties  to  an  action  for  di- 
vorce will  not  authorize  the  court  to  refer  the 
case.    Id, 

6.  The  fact  that  the  report  of  the  referee  is 
filed  with  the  court,  and  exceptions  thereof  aze 
heard  and  ruled  upon,  does  not  constitute  a  trial 
iu  open  court  within  the  meaning  of  the  statute. 
Id. 

7.  Nor  does  the  adoption  of  the  findings  of 
the  referee  by  the  court  constitute  a  compliance 
with  the  requirements  of  the  statute.    Id, 

8.  Where  an  action  for  divorce  has  been  tried 
by  a  referee,  it  was  held  that  the  evidence  taken 
before  him  might  be  used  upon  a  re-trial  of  the 
case.    Id, 

*The>fonowlng  is  the  section  of  the  Code  referred  to: 
Bkction  %^i  All  the  statemente  above  required,  and 
all  other  alleffatlons  of  the  petitioner  must  be  verllled  bj 
the  oath  of  the  plaintiff,  and  proved  to  the  Batlafaction  «f 
the  court  by  competent  evidence.  Unless  the  court  Is  sat- 
isfied that  the  sllegitlons  of  residonoe  are  fully  proved, 
the  hearing  shall  proceed  no  further,  and  the  action  siiall 
be  dismissed  by  the  court  on  its  own  motion.  No  divorce 
shall  be  grant<>d  on  the  testimony  of  the  plaintiff  alone, 
and  all  such  actions  shall  be  heard  in  open  court  on  the 
testimony  of  witnesses  or  depositions  taken  as  In  other 
equitable  actions  triable  upon  oral  testimony,  or  Ij^  a  CMtt* 
nussioner  appointed  by  tha  court. 


DIVORCE. 
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Causes  for — Alimony  and  Custody  of  Children. 


9. :  trial  de  novo  in  supreme  court. 

The  fact  that  such  an  action  is  triable  de  noro 
in  the  Supreme  Court,  and  that  all  the  evidence 
is  before  it,  in  an  action  which  has  been  tried 
before  a  referee,  does  not  obviate  the  necessity 
for  a  reversal  and  re- trial  in  the  manner  provided 
by  statute.    Id. 

10.  Jurisdiction:  temporary  residence. 

A  temporary  residence,  selected  with  any  other 
istention  than  that  of  making  it  a  permanent 
domicile,  is  not  sufScient,  even  if  extended  to 
the  length  of  time  required  by  statute,  to  give 
the  court  jurisdiction  of  a  proceeding  for  divorce. 
Whitcomb  V.  Whitcamb,  46  Iowa,  437. 

11.  Decree  obtained  by  fraud.    The 

fidsification  of  the  testimony  of  witnesses  taken 
before  the  commissioner,  to  which  the  plaintifP 
was  a  party,  together  with  the  concealment  of 
the  proceedings  from  the  defendant,  with  whom 
the  plaintiff  was  in  constant  correspondence 
while  the  action  was  pending,  justifies  the  con- 
clusion that  the  decree  was  obtained  through 
fraud.    Id. 

12.  When  decree  will  be  set  aside.    A 

court  of  equity  will  entertain  an  action  for  ali- 
mony though  no  divorce  is  sought.,  and  has 
power  to  vacate  a  decree  obtained  by  fraud, 
even  though  the  plaintiff  may  have  subsequently 
married  and  become  a  parent,  when  such  mar- 
riage could  not  have  been  prevented  by  any  dili- 
gence on  the  part  of  the  party  seeking  relief. 
(Edson  V,  Edson,  108  Mass.,  590;  Adams  v. 
^danttf,  51  N.  H.,  588.)    Id. 

18.  A  decree  of  divorce  may  be  set  aside  on 
the  ground  that  it  was  obtained  by  fraud,  not- 
withstanding the  rights  of  innocent  third  parties 
may  have  intervened.  {Johnson  v.  Coleman^  28 
Wis.,  453;  Weatherbee  v.  Weatherbee,  20  Wis., 
499;  Crouch  v.  Crouch,  30  Wis.,  66?';  Boyd's 
Appeal,  2d  Wright,  Pa.,  241;  Singer  v.  Singer, 
41  Barb.,  139;  True  v.  True,  6  Minn.,  458; 
Adams  v.  Adams,  51  N.  H.,  588;  Edson  v.  Ed- 
son,  108  Mass.,  590;  Whetstone  v.  Whetstone, 
31  Iowa.  276;  Whitcomb  v.  Whitcomb^  supra.) 
Sush  V.  Rush,  46  Iowa,  648. 

14. 1  service  by  publication.    The 

statute  providing  for  setting  aside  defaults 
giunti^d  upon  service  by  publication  only  has  no 
application  to  proceedings  of  divorce.  Whit- 
comb V  Whitcomb,  46  Iowa,  437. 

n.  Causes  For. 
16.  Insanity.  Insanity  occurring  after  mar- 


riage does  not  constitute  ground  for  a  divorce. 
Wertz  V.  Wertz,  43  Iowa.  534. 

16.  Cruel  and  inhuman  treatment. 
Nor  is  cruel  and  inhuman  conduct,  of  which  one 
of  the  parties,  while  ini*ane,  may  be  guilty 
toward  the  other,  a  cause  for  divorce  within  the 
contempl  ition  of  the  statute.    Id. 

17. :  finding  by  jury.    In  an  action 

for  divorce  for  inhuman  treatment,  endangering 
the  life  of  the  plaintiff,  the  allegation  of  the  i)e- 
tition  is  not  sustained  by  a  finding  that  the  de- 
fendant's conduct  was  **such  as  to  manifest  a 
disregard  of  the  marriage  vow  and  obligations 
to  his  wife."    MilUr  v.  Miller,  43  Iowa,  325. 

18.  Adultery  and  desertion :  defenses. 

In  <ftn  action  for  divorce  instituted  by  the  wife 
on  the  ground  of  the  adultery  and  desertion  of 
the  husband  with  his  paramour,  it  is  no  suffi- 
cient defense  to  him  that  his  wife  knew,  at  the 
time,  of  his  criminal  acts,  that  she  continued  to 
live  with  him  while  she  knew  he  was  committing 
them,  and  by  her  own  acts,  though  without 
any  connivance  on  her  part,  gave  opportunity 
for  intercourse  between  the  husband  and  his 
paramour.  Cochran  v,  Cochran^  35  Iowa» 
477. 

19.  Desertion  is  not  a  defense  to  an  action 
for  divorce  on  the  ground  of  adultery,  unless  it 
has  been  so  long  continued  as  to  constitute  of 
itself  a  reason  for  divorce.  Wilson  v.  Wilson, 
40  Iowa,  230.  Following  Dupont  v.  Dupcnt,  10 
Id.,  112. 

III.  AiiiMOirr  AND  GusTODT  OF  Childrbn. 

20.  l£ay  be  granted  without  divorce. 

A  court  of  equity  will  entertain  an  action  brought 
for  alimony  alone,  and  will  grant  the  same 
though  no  divorce  or  other  relief  is  bought^ 
where  the  wife  is  separated  from  the  husband 
on  account  of  conduct  on  his  part  justifying  the 
separation.    Graves  v.  Graves,  36  Iowa,  310. 

21.  Such  jurisdiction  will  be  entertained  on 
the  ground  of  preventing  a  multiplicity  of  suits, 
or  of  inadequacy  of  relief  at  law.    Id. 

22.  The  reasons  for  the  denial  of  such  relief  in 
the  ecclesiastical  courts,  and  a  like  denial  in  the 
English  chancery  and  in  many  of  the  American 
equity  courts,  stated  by  Cole,  J.    Id. 

23.  Action  for  cannot  be  maintained 
after  divorce.  An  action  for  alimony  cannot 
be  maintained  as  an  independent  proceeding 
after  a  divorce.    The  relation  of  husband  and 
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wife  must  exist  to  justify  the  allowance.    Wilde 
V.  Wilde,  36  Iowa,  319. 

24.  Cliange  of  decree.  To  justify  the 
court  in  changing  or  modifying  the  decree  as 
affecting  the  property  of  the  defendant  or  the 
question  of  alimony,  in  a  proceeding  supplemen- 
tary to  the  divorce  action,  a  change  of  circum- 
stances since  the  original  decree  must  be  shown. 
Id.    Following  Blythe  v,  Blythe,  25  Iowa,  266. 

26.  Where  no  claim  for  alimony  or 
custody  of  children  is  made  in  plead- 
ing. Under  section  2537  of  the  Revision,  pro- 
viding that  **when  a  divorce  is  decreed,  the 
court  may  make  such  order  in  relation  to  the 
children  and  property  of  the  parties  and  the 
maintenance  of  the  wife  as  shall  be  right  and 
proper,^*  the  court  may  award  permanent  ali- 
mony and  the  custody  of  the  children,  even 
though  no  prayer  or  claim  therefor  is  made  in 
the  pleadings.  Zuter  v.  Zuver,  36  Iowa,  190. 
Citii^  McEwen  v.  McEwen,  26  Id.,  375. 

26.  The  fact  that  the  husband  obtains  a  di- 
vorce for  the  fault  of  the  wife,  instead  of  the 
wife  one  for  the  the  &ult  of  the  husband,  has  a 
material  bearing  on  the  amount  of  alimony  to 
be  allowed  the  wife.    Id, 

27.  Cases  heretofore  decided  respect- 
ing alimony.  In  the  present  case  the  allow- 
ance of  alimony  made  by  the  court  below,  was 
considered  too  great,  and  largely  reduced  by  the 
Supreme  Court.  The  following  are  all  cases 
heretofore  decided  by  this  court  bearing  on  the 
allowance  of  alimony,  and  reviewed  by  Colb,  J., 
herein,  viz:  Ahey  v.  Abey,  32  Iowa,  375;  Jolly 
V.  Jolly,  1  Id.,  91;  O'Hagan  o.  O'Hagan,  4  Id., 
509;  Inskeep  v,  Inakeep,  5  Id.,  204;  Jungk  v. 
Jungk,  Id.,  541;  Dupont  r.  Dupont,  10  Id.,  112; 
O'Hagan  v.  O'Hagan,  14  Id.,  264;  Cole  v.  Cole, 
23  Id..  433;  Farley  v.  Farley,  30  Id.,  853; 
Fisher  v.  Fisher,  32  Id.,  20;  Blythe  v.  Blythe, 
25  Id.,  266. 

28.  A  judgment  for  alimony  is  inci- 
dental to  a  decree  for  divorce,  and  may  be 
rendered  even  if  the  original  notioe  is  silent 
respecting  the  claim  for  alimony.  Darrow  v, 
Darrow,  43  Iowa,  411;  Zuver  v.  Zuver,  36  Id., 
190. 

29.  The  defendant  cannot  avail  himself  of  the 
defense,  in  an  action  upon  the  judgment,  that 
the  alimony  granted  was  too  large  a  sum.  Id, 

80.  Efibct  of  TOluntary  separation.    A 

Toluntaiy  separation  between  husband  and  wife, 


the  latter  agreeing  to  release  all  claim  upon  the 
husband's  property,  cannot  be  pleaded  in  an  ac- 
tion for  divorce  to  defeat  her  claim  to  alimony. 
Wilson  r.  Wilson,  40  Iowa,  230. 

31.  Alimony :  pendente  lite.  An  order  of 
the  District  Court  allowing  alimony  to  the  vsife 
pendente  lite,  will,  on  appeal  to  the  Supreme 
Court,  be  examined  as  to  its  merits  and  be  modi- 
fied or  affirmed,  as  shall  appear  equitable  and 
proper.  The  allowance  in  tiie  present  case  was 
reduced  one-half.  Briggs  v,  Briggs,  36  Iowa, 
383. 

82. :  not  a  lien  on  homestead.  An 

allowance  to  the  wife  for  attorney's  fees  should 
not  be  made  a  lien  upon  the  homestead.  Such 
allowance  occupies  the  same  position  as  other 
taxable  costs  in  the  proceeding^.  Wilson  v,  Wil- 
son, 40  Iowa,  230. 

88. :  rules  governing  application 

and  allowance.  In  an  action  for  divorce  the 
court  may  direct  that  either  party  shall  contrib- 
ute to  the  support  or  maintenance  of  the  other, 
pending  the  action,  or  to  its  prosecution  or  de- 
fense, and  in  fixing  the  amount  of  the  alimony 
the  age,  sex  and  pecuniazy  condition  of  the  par- 
ties shall  be  considered.  Small  v.  Smalls  42 
Iowa,  111. 

84.  Where  the  plaintiff,  in  an  action  for  di- 
vorce, has  asked  for  temporary  alimony,  it  is  not 
eiror  for  the  court  to  overrule  defendant's  mo- 
tion for  a  more  specific  statement  of  the  names 
and  residences  of  plaintiff 's  witnesses  and  of  the 
facts  expected  to  be  proved  by  them.  ChampUn 
V,  ChampUn,  42  Iowa,  169. 

35. :  presumptions  against  the  ap- 
plicant. If  the  application  for  alimony  be 
vague  or  defective,  all  the  presumptions  arising 
from  its  indefiniteness  will  be  indulged  against 
the  applicant.    Id, 

86.  Facts  considered  under  which  it  was  held 
that  an  allowance  for  temporary  alimony  was 
excessive.    Miller  r.  Miller,  43  Iowa,  325. 

87.  Custody  of  children:  effect  of  for« 
eign  decree.  Where  a  decree  of  divorce  of  a 
court  of  general  jurisdiction  in  another  State  is 
regularly  rendered,  though  on  service  by  publi- 
cation, giving  the  custody  of  a  minor  child  to  the 
applicant,  such  decree  will  be  regarded  as  bind- 
ing and  coQclusive  upon  the  parties,  until  re- 
versed, modified,  or  set  aside  for  cause  shown  to 
the  jurisdiction.  Wakefield  v,  Ives,  35  Iowa» 
238. 
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DOMICILE. 

1.  Efbot  of  Wife's  removal  to  another 
state*  If  a  man  "s  wife  removes  to  another  state 
and  he  does  not  follow  except  to  visit  her,  but 
oontinues  in  the  state  where  his  residence  had 
become  established,  without  any  intention  of 
removal,  he  does  not  cease  to  be  a  resident  of 
ttiat  state  by  reason  of  the  removal  of  his  wife. 
SchoUa  V.  The  Murray  Iron  Works  Co.,  44 
Iowa,  190. 

See  AuKN;  Citizsnship. 
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I.  In  General. 
II.  By  What  Law  Goyebnbd. 

III.  In  What  Pbopebtt. 

IV.  What  WILL  Bar. 


I.  In  General. 

1.  Asaignment  of.  Where  the  husband 
dies  seized  of  several  distinct  parcels  of  land, 
the  widow  may  have  her  distributive  share  as- 
signed in  a  body.  Montgomery  v.  Horn  et  aL, 
46  Iowa,  235.  The  case  of  O'Ferrel  v.  Simplot, 
4  Iowa,  331,  arose  under  a  different  statute  and 
is  distinguished  from  the  present  one. 

2.  Subject  to  mortgage  for  purchase 
money.  The  widow's  dower  is  subject  to  a 
mortirage  executed  to  a  grantor  to  secure  the 
purchase  money. 

Argument,  In  contemplation  of  law  no  time 
intervenes  between  the  execution  of  the  deed 
from  the  grantor  and  of  the  mortgage  to 
him,  the  two  instruments  together  constitu- 
ting a  single  contract.  (Barnes  r.  Gay,  7 
Iowa,  26;  Parsons  v.  Hoyt,  24  Id.,  154; 
Nazareth  Literary  and  Benevolent  Institute 
V.  LowSf  1  B.  Monroe,  257;  Holbrook  v, 
Finney,  4  Mass.,  565;  Mills  v.  Van  Voor- 
hies,  20  N.  Y.,  412;  Hinds  r.  Ballou,  44  N. 
H.f  619;  Thompson  v,  Lyman,  28  Wis., 
266.)  Thomas  v.  Hanson  et  al.,  H  Iowa, 
651. 

8.  Some  courts  have  gone  so  far  as  to  hold 
that  where  a  purchaser  takes  a  deed  and  at  the 
same  time  executes  a  mortgage  to  a  third  per- 
son, to  secure  money  used  in  payment  of  the 
land,  the  mortgage  and  deed  may  be  regarded 
as  oonstitating  one  transaction,  and  the  mort- 
gage win  be  regarded  as  paramount  to  the  wife's 


daim  for  dower,  although  she  did  not  sign  the 
mortgage.  (Clark  v,  Monroe,  14  Mass.,  851; 
Hazleton  v  Lasure,  9  Allen,  24;  King  v.  Stetson^ 
11  Id..  407.)    Id, 

4.  Wife  may  maintain  action  to  pro- 
tect against  acts  of  husband.  Although 
the  wife's  dower  during  the  life  of  her  husband 
is  inchoate  and  uncertain,  yet  it  possesses  the 
element  of  property  to  such  a  degree  that  she 
may  maintain  an  action  for  its  protection,  and 
for  relief  from  a  fraudulent  alienation  by  her 
husband.  (Bullard  v.  Briggs,  7  Pick.,  533; 
Petty  V,  Petty  4  B.  Monroe,  215.)  Buzick  v. 
Buzick  etal.,U  Iowa,  259. 

6.  Claimant  cannot  enjoy  both  home- 
stead and  dower.  The  surviving  husband 
or  wife  cannot,  eigoy  at  the  same  time  both 
dower  and  homestead  in  the  real  estate  of  dece- 
dent, and  must  elect  which  of  those  rights  he  or 
she  will  take.  BtOterfield  v.  Wicks  et  al.,  44 
Iowa,  310. 

<  6.  The  continued  occnpany  of  the  property  by 
the  husband,  as  a  homestead,  after  the  death  of 
the  wife,  who  is  the  owner,  vnll  be  regarded  as 
an  election  to  hold  it  as  such.    Id. 

II.  Bt  what  Law  Governed. 

7.  At  the  time  of  the  conveyance  of  real  estate 
by  the  husband,  in  which  the  wife  did  not  join, 
her  dower  right  remained  as  at  common  law; 
subsequently,  and  before  the  hu8band*s  death, 
the  right  of  dower  was  enlarged  by  the  act  of 
1862:  Held,  that  the  widow  was  entitled  to 
dower  according  to  the  law  in  force  at  the  time 
of  the  conveyance.  Moore  v.  Kent  et  aL,  37 
Iowa,  20. 

8.  When  the  wife  does  not  join  in  a  convey- 
ance, dower  is  determined  by  the  law  in  force  at 
the  time  of  the  execution  of  the  deed.  Craven 
V.  Winter,  38  Iowa,  474. 

9.  Enlargement  of  estate.  Sec.  1,  Chap. 
151,  Laws  of  1862,  did  not  abolish,  but  enlarged, 
the  dower  estate  of  the  widow.  Kendall  v.  Ken- 
dall, 42  Iowa,  464;  Moore  v.  Kent,  37  Id.,  20. 

III.  In  what  Property. 

10.  In  personal  property:  wilL   The 

term  "dower,"  as  used  in  section  2435  of  the 
Revision,  which  provides  that  the  widow's  dower 
cannot  be  affected  by  any  will  of  her  husband, 
does  not  apply  to  personal  property.  In  the 
matter  of  the  estate  of  Jacob  Davis,  deceased, 
36  Iowa,  24. 
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11.  Hence,  she  cannot  claim  as  distributee  of 
the  personal  estate  of  her  husband,  when  he  has 
fully  disposed  of  the  same  by  his  will.    Id. 

12.  The  term  **  dower  **  is  only  apphcable  to 
real  property,  and  is  never  used  in  the  law  in 
any  other  sense.  (2  Blackstone's  Com.,  130, 131 ; 
Greenleaf 's  Cruise,  172;  Daw  v.  Dow,  36  Maine, 
211.)    Id, 

13.  Pre-emption  right.  A  wife  has  no 
dower  interest  in  a  pre-emption  right  held  by 
the  husband.  Langworthy  v,  Heeb,  46  Iowa,  64. 
Following  Bowers  v,  Kiesecker,  14  Id.,  301. 

14.  When  it  attaches.  Where  the  hus- 
band sold  bis  pre-emption  claim  and  bound  him- 
self to  procure  title  to  the  land  and  convey  to 
the  purchaser,  held,  that  he  had  no  beneficial 
interest  in  the  title  he  subsequently  obtained 
&om  the  United  States,  and  that  his  widow  was 
not  entitled  to  dower  therein.    Id. 

IV.  What  WILL  Bar  Dower. 

15.  Effect  of  sale  under  foreclosure. 

Where  the  wife  has  joined  in  the  execution  of  a 
mortgage,  a  foreclosure  and  sale  thereunder, 
after  the  death  of  her  husband,  will  discharge 
the  land  of  her  dower.  Mead  v.  Me^d  et  al.,  39 
Iowa,  28.  Following  Moomey  v.  Maas,  22  Iowa, 
380. 

16.  Sale  by  administrator.  Where 
an  administrator,  under  the  provisions  of  the 
statute,  has  applied  to  the  court  and  obtained 
authority  to  sell  land  upon  which  rests  a  mort- 
gage in  which  the  wife  joined,  such  sale  will 
have  the  same  effect  as  one  made  on  special  exe- 
cution in  a  foreclosure  proceeding  to  which  she 
has  been  made  a  party,  and  the  purchaser  takes 
the  land  discharged  of  dower.    Id. 

17.  An  administrator  filed  a  petition  for  the 
sale  of  realty  to  pay  off  claims  against  the 
estate,  and  the  widow  answered,  claiming  her 
dower  in  the  land  to  be  sold.  The  probate  court 
ordered  and  approved  a  sale  of  all  the  land, 
without  reservation  of  a  dower  interest  therein, 
or  its  equivalent  from  the  proceeds  of  the  sale. 
In  an  action  by  the  widow  to  subject  the  land 
to  her  claim  for  dower,  the  defendants  pleaded 
the  sale  under  the  order  of  the  probate  court, 
and  deed  thereunder:  Held,  that  the  answer 
get  up  a  sufficient  defense  to  the  action.  Garvin 
V.  Hatcher  et  ah,  39  Iowa,  685. 

18.  Where  an  administrator  instituted  pro- 
ceedings in  the  probate  court  for  the  sale  of 


realty  to  discharge  the  debts  of  decedent,  mak- 
ing the  widow  a  party,  and  process  was  duly 
served  upon  her,  and  the  land  sold  under  the 
order  of  court,  held,  that  the  right  of  the  widow 
to  dower  was  adjudicated  in  the  proceedings  for 
the  sale  of  the  land,  and  that  she  could  not 
afterward  maintain  an  action  therefor.  Olmsted 
V.  Blair  ^  a/.,  45  Iowa,  42. 

19.  Debts  of  the  estate:  widow's  in- 
terest. The  interest  of  the  widow  in  her 
deceased  husband's  real  estate  is  not  subject  to 
the  payment  of  his  debts,  and  may  be  set  apart 
without  reference  thereto. 

1.  Her  interest  attaches  upon  the  concurrence 
of  seizin  of  the  husband  and  coverture  of 
the  wife. 

2.  It  is  not,  like  that  of  the  heirs,  made  sub- 
ject to  the  rights  of  others  and  to  chargea 
against  the  estate. 

3.  Sections  2387,  2391  of  the  Code*  should  be 
understood  as  referring  to  the  interest  of  the 
estate,  as  distinguished  from  that  of  the 
wife,  in  the  lands.  Mock  v.  Watson  et  al.^ 
41  Iowa,  241. 

20.  The  widow  is  entitied,  upon  the  death  of 
the  husband,  to  one-third  of  all  his  real  estate 
which  has  not  been  sold  upon  execution  or  to 
which  she  has  not  relinquished  her  right,  re- 
gardless of  the  claims  of  creditors  against  the 
estate.  Kendall  v.  Kendall,  42  Iowa,  464.  Fol- 
lowing. JfcN;A;  V.  Watson,  supra, 

21.  Agreement  to  accept  a  certain, 
sum  in  lieu  of.  Where  the  wife  executed  a 
written  contract  agreeing  to  accept  a  certain 
sum  in  lieu  of  dower,  and  the  husband  provided 
in  his  will  for  the  payment  of  this  sum,  which 
after  his  death  the  wife  claimed  and  received 
from  the  administrator,  giving  him  a  receipt 
therefor,  it  was  held  that  her  conduct  amounted 

^Sbotioh  2387.    If  the  p«noiiaI  effects  are  found  inade- 

aaate  to  uXiBtj  eiioh  debts  sad  charges,  s  snffloleat  por- 
ion  of  the  real  estate  may  be  ordered  to  be  sold  for  that 
purpose. 

Sko.  3388.  Application  for  that  purpose  oan  be  made 
only  after  s  foil  statement  of  all  the  claims  against  the 
estate,  snd  after  rendering  a  ftill  aooonnt  of  the  disposition 
made  of  the  |.ersomil  estate. 

Sao.  3389.  Before  any  order  to  thai  effect  oan  be  madsL 
all  persons  interested  in  such  real  estate  shall  be  served 
with  notice  in  the  same  manner  as  is  prescribed  for  the 
commencement  of  civil  action,  unless  a  different  notioe  la 
prescribed  by  the  judge. 

8bo.  2890.    If  oi'UTenient,  the  real  aetata  mast  be  dl- 
Tided  into  parcels,  and  each  appraised  in  the  manner 
above  provided  for  personal  property,  and  tike  apprslsa 
ment  filed  in  like  manner.    , 

Sno.  2891    When  a  part  cannot  be  sold  without  material 
prejudice  to  the  ffeueral  Incereats  of  the  estate,  the  oontf. 
may  order  the  sale  of  the  whole,  or  of  snch  parts  at 
be  sold  advantageooaly. 
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to  an  election  to  take  under  the  will  and  that 
she  was  estopped  to  claim  her  dower  in  the 
estate.  Stoddard  v»  Cutcompt  et  aL,  41  Iowa, 
329. 

22.  Fraud  of  husband.  Where  the  hus- 
band by  negligence  or  fraudulent  connivance 
permitted  his  son  by  a  former  marriage  to  obtain 
possession  of  his  reaJty,  by  acqniiing  a  sheriff's 
deed  thereon,  held,  that  the  proceeds,  in  excess 
of  the  amount  of  the  judgment  under  which  the 
property  was  sold,  should  be  subjected  to  the 
wife's  claim  of  dower.  Buziek  v,  Buziek,  44 
Iowa,  259. 


DRAFTS. 

See  Bnxs  akd  Notbs. 


DRAINAGE. 


1*  The  statute  anthonzing  the  construction 
of  ditches  is  based  upon  considerations  of  public 
good  and  not  of  private  advantage,  and  the 
Hupervisors  can  order  the  work  only  after  a  peti- 
laon  is  presented,  signed  by  a  majority  of  per- 
i»ns  residing  in  the  county  and  owning  land 
ii4iaoant  to  the  proposed  improvement.  Pat- 
tersan  it  al.  v.  Bautner,  43 Iowa,  477. 

2.  That  the  bid  for  a  single  section  of  the 
voik  was  less  than  the  sum  per  section  at  which 
the  whole  contract  was  let,  does  not  constitute 
on  irregularity  vitiating  the  proceedings  under 
which  the  tax  was  levied.    Id. 

3.  The  decision  of  the  board  of  supervisors 
that  the  ditch  was  of  the  required  depth  and 
width  cannot  be  reviewed  in  another  proceeding, 
unless  their  action  is  shown  to  have  been  fraudu- 
lent.   Id. 

4.  The  payment  for  the  ditching  in  the  first 
instance  oat  of  the  general  fund,  is  not  such  a 
violation  of  law  as  will  enable  persons  taxed 
therefor  to  evade  the  payment  of  the  tax.   Id. 

5.  Equity  will  not  interfere  to  enjoin  the  col- 
lection of  the  tax  for  any  mere  irregularity  in  the 
assessment.    Id. 

6.  The  land  owners,  having  stood  silentiy  by 
and  permitted  the  expenditure  of  money  without 
objection,  cannot  afterward  be  heard  to  com- 
plain of  irregularities  defeating  the  collection 
of  the  tax.    Id. 

17 


DRUNKENNESS. 

See  Oriminai*  Law,  sub-title  DEFSKon. 


DYING  DECLARATIONS. 
See  Crimikai.  Law,  sub-title  Evidbhob. 


EASEMENT. 


1.  Srivate  way:  appropriation  of.  The 

owner  of  a  private  way  may  recover  damages  far 
its  occupancy  by  a  railroad,  but  not  necessarily 
to  the  amount  required  to  construct  another. 
Gear  et  al.  v.  The  C,  C.  d^  D.  R.  Co,,  39 
Iowa,  23. 

2. :  partition  fence.  Where  a  private 

way  between  the  premises  of  adjacent  land  own- 
ers is  necessary  to  afford  one  of  them  ingress  or 
egress  to  and  from  his  residence,  he  cannot  be 
compelled  to  maintain  the  fence  on  his  own  side 
of  such  private  way  and  half  of  that  upon  the 
other  side.    Bland  v.  Hixenbaugh,  39  Iowa,  532, 

3. :  description.     A  deed  contained 

this  clause:  '*  I  also  give  R.  the  right  to  use  the 
present  road  to  his  timber/*  etc.;  held,  that  in- 
asmuch as  the  road  was  a  well  defined  and  cer- 
tain way,  there  was  no  ambiguity  in  the  grant 
of  the  easement,  nor  uncertainty  in  the  descrip- 
tion of  it.   Roundy  v,  BoTWwiiz,  40  Iowa,  44. 

4. :  license.  A  written  instrument  grant- 
ing a  railroad  company  the  right  to  dig  a  chan- 
nel oyer  the  land  of  the  grantor  creates  an  ease- 
ment, not  a  revocable  license.  Cook  v.  The  C, 
B.  dt  Q.  R.  Co,,  40  Iowa,  451. 

6. :  alienation.    Upon  alienation  of  the 

estate,  such  easement  passed  to  the  grantee.  Id. 

6.  Right  of  private  way :  duty  of  clo0> 
ing  gate.  The  plaintiif  granted  to  the  defend- 
ant a  private  right  of  way  across  the  cultivated 
farm  of  the  former.  The  plaintiff  placed  a  gate 
at  the  east  end  of  the  way,  where  it  entered  the 
public  highway:  Held,  that  the  defendant  was 
not  entitled  to  an  open  way,  but  was  tx>und  to 
close  the  gate  erected  by  plaintiff  and  opening 
to  the  highway  as  often  as  he  should  open  and 
pass  through  the  same.  Amondson  v,  Severaon^ 
37  Iowa,  602. 

7.  That  the  contract  stipulated  that  the  defend- 
ant should  erect  and  maintain  a  gate  at  the  west 
end  of  the  way,  at  the  point  where  defendant 
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left  his  own  premises  to  pass  over  the  right  of 
way,  but  was  silent  as  to  the  erection  of  a  gate 
at  the  other  end  where  it  entered  the  highway, 
woold  not  change  the  role.    Id, 

8. .  nothing  passes  as  an  incident 

to  such  a  grant  bnt  what  is  requisite  to  its  fair 
and  reasonable  epjoyment.  The  fee  of  the  land 
still  remains  in  the  grantor,  the  plaintiff,  and  he 
may  use  the  same  and  appropriate  it  to  such  pur- 
poses as  he  pleases,  consistent  with  the  defend- 
ant's right  of  passage  to  and  fro.  In  support  of 
the  Yiews  here  expressed,  see  Bakeman  v.  Talbot, 
81 N.  Y.,  866,  a  case  strongly  in  point.  See,  also, 
Eoups  V,  Alden,  22  Iowa,  160;  Washbume  on 
Easements,  252.    Id, 


ELECTION. 


1.  To  vote  tax  in  aid  of  railroad: 
sofficiency  of  notice.  Where  the  return  to 
the  writ  shows  that  the  notices  of  the  election 
required  by  law  were  given,  the  &ct  that  they 
were  posted  by  the  derk  of  the  board  instead  of 
by  the  trustees  themselves  will  not  vitiate  the 
election.    Jordan  v,  Hayne,  86  Iowa,  9. 

2.  Nor  will  the  fact  that  the  notice  was  not 
published  for  the  time  required  by  the  order  of 
the  trustees  in  all  the  newspapers  designated 
therein,  when  it  appears  that  it  was  published 
in  one  of  them,  which  was  all  that  was  required 
by  law.    Id, 

3.  Notice  of  the  election  which  specifies  the 
name  of  the  company,  and  that  the  aid  voted  is 
to  be  expended  by  said  company  in  '*the  con- 
struction of  their  road  within  Waterloo  and 
Cedar  Falls  townships,  on  the  west  side  of  the 
Cedar  river,  above  Black  Hawk  creek,  in  said 
county,**  is  suffidentiy  specific  as  to  the  line  of 
the  road.    West  v,  Whitaker,  87  Iowa,  598. 

4.  Conditions  in  submission.  That  the 
tax,  by  the  terms  of  the  submission  of  the  ques- 
tion to  the  vote  of  the  tax-payers,  was  not  to  be 
paid  to  the  railroad  company  until  the  comple- 
tion of  a  part  of  the  road,  will  not  invalidate  the 
proceeding.    Jordan  v,  Hayne,  supra. 

6.  Form  of  ballot:  taxation.  When  the 
question  of  voting  a  tax  in  aid  of  a  railway  com- 
pany was  submitted  to  the  voters  of  a  township, 
and  the  trustees  prescribed  that  the  ballots  should 
have  written  upon  them  the  words  "  For  Taxa- 
tion** or  '*  Against  Taxation,**  and  certain  elec- 
tors cast  ballote  bearing  the  words  **  Against 


taxation  for  the  benefit  of  railroad  companies  or 
any  other  monopolies  to  the  indebtedness  of  the 
poor  man:**  Held,  that  such  ballots  should  be 
counted  the  same  as  if  they  were  in  the  form  pre- 
scribed by  the  trustees.  Cattell  v,  Lowry  et  al,, 
45  Iowa,  478. 

7*  Proposition  for  outlay  of  money.  In 

the  submission  to  the  electors  of  a  proposition 
for  the  outlay  of  money,  two  distinct  objects, 
each  calling  for  a  certain  specified  amount  of 
funds,  cannot  be  included  in  one  proposition,  so 
that  the  voter  shall  be  unable  to  vote  for  the 
one  and  against  the  other.  Cfray  et  al.  v.  Mount 
etal,,45  Iowa,  591. 

8.  Appeal  from  decision  in  case  of 
contest.  Where  a  verbal  notice  of  appeal 
from  the  judgment  of  a  court  of  contest,  in  a 
contested  election  case,  was  given  at  the  time  the 
judgment  was  rendered,  and  thereupon  the  par- 
ties made  an  agreement  respecting  the  custody 
of  the  ballot  box,  it  was  held  that  the  appeal 
should  not  be  dismissed  for  insufficienpy  of  notice. 
Whether  or  not  a  written  notice  might  be  neces- 
sary, if  the  notice  of  appeal  were  unaccompa- 
nied by  other  action,  qucsre,  Mcintosh  v,  Liv' 
ingston,  41  Iowa,  219. 

9.  Of  supervisors.  In  the  election  of  ad- 
ditional supervisors  under  the  statute  increasing 
the  number  thereof  (§  7,  Ch.  148  Laws  of  1870) 
it  is  not  necessary  that  the  ballots  should  have, 
'*  additional  supervisors  *'  thereon,  or  any  other 
designation  different  from  those  ordinarily  cast 
for  supervisor.  Brctdfield  v.  Wart  et  al..  Brooks 
V,  Wart  etal,  86  Iowa,  291. 

10.  Begistry  law.  The  provisions  of  the 
registry  law  (Chap.  191,  Laws  of  1869)  are  man- 
datory and  imperative.  An  election  without 
registration  of  voters  is  void.  {People  v,  Kop-^ 
plekone,  16  Mich.,  342;  The  State  v.  HilmantO^ 
21  Wis.,  566.)  Nefzger  v.  The  D,  dt  St.  P.  BaO- 
way  et  al,,  36  Iowa,  642. 

1 1.  Of  school  director.  The  law  intends 
that  frankness  and  liberality  shall  characterize 
elections  for  school  officers;  and  where  the  polls 
were  kept  open  only  forty  minutes,  and  votes  re- 
fused that  were  offered  a  few  minutes  after,  the 
proceedings  vrill  be  held  invalid.  The  State  est 
rel.  Hanks  v,  Wollem,  37  Iowa,  131. 


EMBEZZLEMENT. 
See  Criminal  Law. 
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EMBLEMENTS. 
See  LA2n>LOBD  Ajm  Tknaitt. 


EMINEITT  DOMAIN. 

See  Ad  Quod  Damnum  Procebdings;  Bail- 
BOAD,  sab-title  Bight  of  Wat. 


EQUITY. 


I.  GsNBBAii  Principles. 
n.  Eqitablb  Jubisdiction  and  Belief  in 

Pabticular  Gases. 
in.  Specific  Pebformancb. 


I.  General  Pbinciples. 

1.  When  legal  title  will  preTaiL  When 
the  equities  to  real  estate  are  equal  the  legal 
title  obtained  by  superior  diligence,  will  prevail. 
Preston  v.  Turner,  36  Iowa,  671. 

2.  Equity  alwayi  stands  ready  to  de- 
feat fraudulent  purposes,  and  to  restore 
claimants  to  riirhts  of  which  they  have  been  de- 
prived through  fraud.  The  time  for  appeal,  in 
tiiis  particular  case,  having  passed,  and  plaintifP 
being  without  other  remedy,  chancery  will  afford 
relief.  [Hoskins  v.  HallenhcLck  et  aL,  14  Iowa, 
314;  Partridge  v,  Harrow  <t  Harrow,  27  Iowa, 
97;  Brown  v.  The  Troy  Portable  Mill  Co.,  31 
Iowa,  460.)  Young  et  al.  v.  Tucker,  39  Iowa, 
5%. 

8.  Will  grant  relief  regardless  of  form 
of  prooeeding.  Equity  will  not  send  a  party 
from  its  bar  to  begin  a  new  suit,  when  it  has 
jurisdiction  of  the  persons  and  subject  matter 
concerned,  and  can  afford  relief.    Id. 

4.  To  entitle  one  to  recoTer  the  owner- 
ship of  lands  upon  the  ground  of  supe- 
rior equity  in  himself,  he  must  have  some 
right  other  than  the  acquisition  of  a  void  title  in 
Ignorance  of  the  rights  of  another.  Rankin  v. 
Miller,  43  Iowa,  11. 

6.  Marshalling  of  assets  and  securi- 
ties :  creditor  having  two  funds.  While 
the  rule  is  recognized  that  a  creditor  having  two 
funds  win  be  compelled  to  resort  to  that  upon 
which  another  creditor  has  no  lien,  yet  this  rule 
will  not  be  applied  except  when  it  can  be  done 
without  iigustice  to  the  creditor.  Wolf  v.  Smith, 
96  Iowa,  454. 


6. :  application  of  the  rule.   It  was 

accordingly  held,  that  a  creditor  holding  a  mort- 
gage on  real  estate,  and  also  certain  promissory 
notes  as  collateral,  could  not  be  required  l^  a 
junior  judgment  creditor  having  a  lien  on  the 
real  estate,  to  first  prosecute  suits  on  the  notes 
before  he  could  be  allowed  to  foreclose  his  mort- 
gage upon  and  sell  the  real  estate.    Id. 

7.  Where  one  creditor  has  a  lien  upon  two 
funds,  while  another  has  a  lien  upon  but  one  of 
them,  equity  will  compel  the  former  to  first 
resort  to  the  one  on  which  the  latter  has  no  lien. 
{Dickson  v.  Chom,  6  Iowa,  19.)  Miller  v.  Clarke, 
37  Iowa,  325. 

8.  The  holder  of  a  lien  upon  two  funds,  one 
of  which  is  encumbered  to  another  creditor,  must 
first  exhaust  the  iimd  upon  which  he  alone  has 
a  lien.    Smith  v.  Grimes,  43  Iowa,  356. 

9.  Sale  in  parcels  of  encumbered  real 
estate.  The  sale  of  encumbered  real  estate  in 
parcels  to  different  purchasers  renders  each  pur- 
chaser liable  to  contribute  proportionately  to  the 
discharge  of  the  incumbrance.  Titfts  v.  Stanley ^ 
42  Iowa,  628. 

10.  The  release  of  the  mortgage  upon  one  of 
the  parcels  does  not  give  the  mortgagee  the 
right  to  enforce  his  entire  lien  upon  the  remain- 
der of  the  land  covered  thereby.    Id. 

11.  The  same  rule  respecting  contribution  ap- 
plies to  subsequent  mortgagees  of  different  par- 
cels as  to  actual  purchasers.    Id. 

II.  Equitable  Jubisdiction  and  Belief  nr 
Pabtigulab  Cases. 

12.  Restraining  vexatious  litigation. 

A  court  of  equity  vnll  not  interfere  to  restrain 
causeless  and  vexatious  litigation,  even  when 
prosecuted  by  irresponsible  parties,  against  whom 
costs  could  not  be  collected.  Gray  v.  Coan,  36 
Iowa,  296. 

18.  Multiplicity  and  repetition  of 
suits.  While  equity  will  interfere  to  prevent 
a  multiplicity  of  suits,  it  will  not  prevent  the 
repetition  of  a  suit  where  a  judgment  rendered 
in  one  action  could  be  pleaded  in  bar  to  a  second 
one.    Id. 

14.  Setting  aside  conveyance  obtained 
by  fraud.  In  an  equitable  proceeding  to  set 
aside  a  conveyance  on  the  ground  that  it  was 
procured  by  the  false  and  fraudulent  representa- 
tions of  the  grantee,  relief  may  be  granted  on 
the  ground  of  mntual  mistake,  should  the  proof 
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fkQ  to  show  that  the  representations  were  known 
to  be  false  by  the  party  making^  them.  Mont- 
ffomertf  v.  Shockey  et  aL^  37  Iowa,  107.  Sweezy 
9.  Collins,  36  Id.,  589. 

16.  That  the  deed  tendered  by  the  plaintiff 
as  a  reconveyance  in  such  case,  is  irrefnilar  in 
form,  will  not  defeat  plaintiff  *s  right  to  relief. 
The  rights  of  the  defendant  will  be  properly  pro- 
tected by  the  decree.    Id, 

16. :  on  ground  of   insanity  of 

grantor.  Equity  will  not  interfere  to  set  aside 
a  conveyance,  on  the  ground  of  the  insanity  of 
the  grantor,  to  one  who  shall  have  purchased  in 
good  faith  and  for  value,  in  ignorance  of  the 
mental  condition  of  the  grantor.  Askcraft  v. 
De  Armando  44  Iowa,  229. 

17.  Stay  of  proceedings.  In  an  action 
at  law  against  stockholders  of  an  insurance 
company  by  plaintiff,  holding  a  judgment 
against  the  corporation  on  which  execution  had 
been  returned  unsatisfied,  the  defendants  filed  a 
cross-bill  in  equity,  alleging  that  the  officers  of 
the  company  had  transferred  its  assets  and  seek 
to  avoid  the  payment  of  its  debts;  that  plaintiff, 
colluding  with  other  stockholders,  had  agreed  to 
release  some  and  not  to  sue  others,  and  had  dis- 
missed suits  commenced  against  them  in  consid- 
eration of  sums  received,  for  which  plaintiff  had 
given  no  credit  upon  his  judgment  against  the 
company,  and  that  by  such  means  plaintiff  is 
attempting  to  collect  inequitable  assessments 
against  defendants.  Held^  that  the  facts  alleged 
entitled  defendants  to  equitable  relief,  and  the' 
appointment  of  a  receiver,  and  that  the  action 
of  the  court  in  staying  the  prosecution  of  plain- 
tiff 's  action  until  after  the  report  of  the  receiver 
appointed  by  the  court  to  take  charge  of  the  as- 
aets  of  the  company,  ascertain  the  amount  of 
payments  made,  and  collect  sums  due  from 
stockholders  sufficient  to  pay  the  judgment,  was 
proper.    Hablitssel  v,  Latham  et  al. ,  35  Iowa,  550. 

18.  Restraint  of  judgment  claimed 
to  be  oppressive.  A  court  of  equity  will  not 
interfere  to  restrain  the  collection  of  a  judgment 
rendered  upon  a  claim  admitted  to  be  due,  on 
the  ground  that  it  was  rendered  without  juris- 
diction of  the  defendant  and  that  the  costs  in- 
eozred  were  oppressive.  Parsons  v.  Nutting  et 
<iZ.»  45  Iowa,  404. 

19.  Belief  against  decree  obtained 
tfaroilgh  firand.  Equity  will  award  relief 
from  a  decree  in  an  action  for  partition,  which, 


through  the  fraud  of  one  of  the  parties,  divided 
and  distributed  the  land  in  violation  of  the  rights 
of  the  others,  as  settled  by  the  pleadings  and 
interlocutory  orders.  Young  v.  Tucker,  39 
Iowa,  596. 

20.  A  decree  procured  through  fraud  cannot 
be  pleaded  in  another  acbon  as  an  abjudication 
which  will  cut  off  the  rights  of  the  adverse  party, 
who  was  also  a  party  to  the  other  proceeding, 
and  be  binding  upon  him.    Id, 

21. :  against  judgment  obtained 

by  fraud :  granting  of  new  trial.  Equity 
will  interfere  to  set  aside  a  judgment  in  an  ac- 
tion at  law  and  grant  a  new  trial,  after  more 
than  a  year  from  the  date  of  the  judgment,  if  it 
be  shown  to  have  been  obtained  by  fraud  and 
valid  reasons  are  assigned  for  the  delay  in  mak- 
ing the  application.  Dist.  Tp.  of  Newton  9. 
White  et  al„  42  Iowa,  608. 

See,  further,  title  Injunction. 

22.  New  trial.  Outside  and  independently 
of  the  statute  relating  to  new  trials,  courts  of 
equity  wiU  grant  new  trials  in  actions  at  law, 
provided  proper  reasons  are  shown  for  not  mak- 
ing an  application  for  new  trial  within  the  time 
prescribed.  (Bowen  v.  The  Troy  Portable  MilM 
Co. J  31  Iowa,  461 ;  Partridge  u.  Harrow,  27  Id., 
97;  Raskins  v,  Hollenheek,  14  Id.,  314;  Young 
V,  Tucker,  39  Id.,  596.)    Id. 

28.  When  entitled  to  decree  quieting 
title.  Where  the  owner  of  certain  real  estate, 
under  an  agreement  to  sell  the  same,  had  eze- 
cuted  a  bond  for  a  deed  and  received  from  the 
purchaser  notes  for  the  deferred  payments,  and 
after  a  time  the  parties  by  mutual  agreement 
rescinded  the  contract,  and  the  notes  were  re- 
turned, but  the  bond  was  never  surrendered,  it 
was  held,  that  the  owner  was  entitled  to  a  de- 
cree quieting  his  title.  Smith  v.  Van  Campen^ 
40  Iowa,  411. 

24.  From  sale  under  foreclosure.  The 

neglect  of  defendant  to  defend  in  an  action  to 
foreclose  a  mortgage,  or  to  appeal,  or  to  redeem 
the  mortgaged  property  when  it  was  sold  sub- 
ject to  redemption,  will  deprive  him  of  equitable 
relief,  in  the  absence  of  fraud  or  illegality,  not- 
withstanding the  amount  realized  by  the  sale 
was  grossly  inadequate.  York  v,  Boardman  et 
al,,  40  Iowa,  57. 

25.  Release  of  mortgage  through  mis- 
take«  Equity  will  restore  a  mortgage  released 
through  mistake,  and  give  to  it  its  original  pii- 
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•rifcy  as  a  lien.  Tbua:  If  A  holding  a  mortgage 
on  premises  of  B  in  ignorance  of  a  mortgage 
nbseqnenily  executed  to  C  thereon,  release  his 
mortgage  and  take  a  new  one,  equity  will,  as 
against  C  or  his  assignee  with  notice,  restore  the 
lien  of  the  first  mortgage.  Bnise  v.  Nelson  et 
«/.,  35  Iowa,  157. 

26.  Mistake:  in  decree  and  sale.  In 
leoording  a  decree  which  had  been  rendered  for 
a  foieclosnre  of  mortgaged  property  and  sale  of 
the  same,  the  derk  omitted  to  include  a  portion 
of  the  property  described  in  the  decree,  and  this 
omission  was  perpetuated  in  the  execution  and 
at  the  sale,  at  which  the  plaintiff's  attorney  bid 
off  the  property  for  the  amount  of  the  debt, 
^opposing  he  was  purchasing  all  that  was  em- 
braced in  the  mortgage:  Held,  that  the  record 
of  the  judgment  should  be  corrected  to  corres- 
pond with  the  decree  rendered,  and  that  the  sale 
should  be  set  aside  and  another  sale  made. 
Snyder  o.  Ives^  42  Iowa,  157. 

27.  Equity  will  refuse  to  correct  a  mistake  on 
the  ground  of  negligence,  only  when  the  partj^ 
•eeking  relief  is  bound  to  make  an  inquiry, 
which  would  have  enabled  him  to  correct  the 
mistake  or  obviate  its  consequences,  and  he  neg- 
ligently fiails  to  make  it.    Id. 

28.  Correction  of  mistake  in  deed: 
fraudulent  deed.  Equity  will  not  interfere 
to  ooirect  a  mistake  in  a  deed  executed  without 
consideration  and  for  a  fraudulent  purpose. 
Gebhari  et  al.  v.  SaUUr  aal.,^  Iowa,  152. 

29.  In  an  action  to  quiet  title,  where  it  ap- 
peared that  plaintiff's  ancestor  was  described  in 
the  deed  through  which  he  claims  by  a  misno- 
mer, and  he  was  identified  as  the  party  thus 
wrongly  described,  it  was  held  that  correction 
of  the  mistakes  hould  be  decreed.  Mankin  v. 
Miller,  43  Iowa,  11. 

30.  Mistake  of  law.  Pending  an  action 
commenced  by  attachment,  the  defendant  di- 
lected  a  scrivener  to  prepare  a  delivery  bond. 
The  bond  as  drawn  was  conditioned  to  pay 
whatever  judgment  might  be  rendered  against 
the  defendant,  and  was  signed  by  him  in  ignor- 
ance of  its  legal  effect:  Held,  that  such  ignor- 
ance did  not  afford  ground  of  equitable  relief. 
Glenn  dt  Pryee  r.  Statler  et  al.^  42  Iowa,  107. 

81.  The  surety,  having  signed  the  instrument 
without  reading  it,  upon  the  representation  of 
another  that  it  was  a  delivery  bond,  was  guilty 


of  negligence  depriving  him  of  right  to  relief  in 
equity.    Id. 

82.  The  grantor  cannot  escape  liability  npon 
the  covenants  in  a  deed  on  the  ground  of  mis- 
take therein  when  the  deed  expressed  what  both 
parties  intended,  and  he  was  simply  mistaken  as 
to  the  legal  effect  of  the  instrument.  Gerald  p, 
Elley,  45  Iowa,  822. 

88.  The  fact  that  the  grantee  knew  of  the  ex- 
istence of  a  railroad  over  land  conveyed  to  him 
with  the  usual  covenants  of  warranty,  will  not 
entitle  the  grantor  to  a  reformation  of  the  deed 
excepting  such  incumbrance  from  its  covenants. 
Id. 

84.  When  mistake  may  be  urged  as  a 
defense.  The  fact  of  a  mistake  in  a  written 
instrument  may  be  set  up,  proved  and  made 
available  as  a  defense,  without  first  having  a 
formal  reformation  of  the  instrument  and  its  ea- 
forcement  as  reformed.  Van  Dusen  v.  Parleyp 
40  Iowa,  70. 

86.  Defbctive  execution  of  a  powez*. 

While  equity  will  interfere  to  correct  the  defect- 
ive execution  of  a  power,  yet  it  has  no  jurisdio- 
tion  to  relieve  parties  from  the  effect  of  a  failnie 
to  execute,  even  though  the  intention  to  do  so 
may  be  apparent.  Long  v.  Hewitt  et  al.,  44 
Iowa,  363. 

86.  Where  an  instrument  intended  to  effect 
the  adoption  of  an  infant  was  signed  and  ao- 
knowledged  by  his  surviving  parent,  but  the 
person  intending  to  adopt  failed  to  execute  it  by 
reason  of  the  illness  of  the  justice  in  whose  poo- 
session  the  instrument  was,  and  the  child  resided 
with  the  intended  parents  for  a  year  and  a  half, 
held,  that  this  did  not  constitute  a  legal  adop- 
tion.   Id. 

87.  Bestraint  of  taxes.  Respecting  the 
restraint  of  thQ  taxing  power  and  the  collection 
of  taxes,  see  title  Taxes  and  Tax  Sales;  In- 
junction. 

88.  Bestraint  of  legal  proceedings. 

Respecting  the  stay  of  leg^  proceedings  and 
judicial  process,  see,  further,  title  Injunction. 

III.  Specific  Performance. 

89.  Gtoneral  rule  governing  courts  of 
equity.  Courts  of  equity  will  not  decree  a  spe- 
cific performance  of  eveiy  legal  contract,  but  only 
in  those  cases  where  it  would  be  strictly  equit- 
able to  make  such  decree.  Smith  v.  Shepherd  H 
al.,  36  Iowa,  253. 
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40.  Specific  performance  will  not  be  decreed 
if  there  is  inequality  and  hardship  in  the  con- 
tract, as  against  the  defendant;  or  there  be  good 
reason  to  doubt  if  the  defendant  entered  into  it 
understandingly,  or  whether  he  might  not  have 
been  suffering  some  degree  of  obscuration  of 
dear  perception  by  reason  of  intoxication.  In 
Buch  cases  a  court  of  equity  simply  refuses  to 
interfere,  leaving  the  plaintiff  to  proceed  at  law 
for  any  redress  by  way  of  damages  to  which  he 
may  be  entitled.  (Story *s  £q.  Jur.  (10th  ed.)> 
Vol.  1,  §§742,  750,  750a,  769.  770,  778b,  and 
cases  cited;  Young  v.  Daniels,  2  Iowa,  126;  Ru- 
dolph V,  Covell,  5  Id.,  525;  Auter  v.  Miller,  18 
Id.,  405.)    Id. 

41.  Under  the  facts  of  the  present  case  a  de- 
cree for  specific  performance  was  denied.    Jd. 

42.  An  application  to  enforce  specific  perform- 
ance must  always  be  directed  to  the  sound  dis- 
cretion of  the  chancellor,  and  it  will  be  granted 
or  refused  as  the  equities  of  the  case  may  re- 
quire.   Thwrston  v.  Arnold^  43  Iowa,  43. 

48.  Although  the  specific  execution  of  agree- 
ments rests  within  the  discretion  of  the  court, 
yet  this  will  be  exerdsed  as  far  as  may  be,  in 
obedience  to  general  rules  and  recognised  prin- 
dples.  (1  Story*B  Eq.,  Sec.  742,  and  cases  dted; 
Rudolph  9.  Covell,  5  Iowa,  525;  Young  v,  Dan- 
iels, 2  Iowa,  126;  Auter  v.  Miller,  18  Iowa,  408; 
Bichmand  v.  Dubuque  R.  R.  Co.,  33  Iowa  432.) 
O'Hora  v.  Sweeney,  43  Iowa,  34. 

44.  Specific  performance  of  a  contract  will  be 
refused,  and  the  party  left  to  his  remedy  at 
law: 

1.  When  there  is  uncertainty,  ^ambi^ity,  or 
doubt  respecting  the  contract.  (1  Story's 
Equity  Jur.,  §  767;  1  Leading  Cases  in 
Equity  (3d  Am.  Ed.),  726,  740;  3  Parsons 
on  Con.,  354;  Colson  v.  Thompson,  2 
Wheat.,  336;  Oliver  v.  Daugherty,  3  G. 
Gr.,  371). 

2.  When  there  is  no  dear,  or  well  defined 
ta\d  adequate  consideration  appearing  upon 
the  contract  itself,  or  otherwise  shown  to 
exist.  {Dodd  v.  Seymour,  21  Conn.,  475.) 
McDaniels  v.  Whitney,  38  Iowa,  60. 

45.  Although  spedfic  performance  may  be 
decreed  upon  the  discretion  of  the  chancd- 
lor  alone,  and  may  therefore  be  withm  the 
lawful  power  of  the  court,  yet  it  is  always  desir- 
able to  make  the  least  draft,  which  is  possible, 
opon  this  undefined  i>ower  of  discretion,  and  to 


determine  causes  upon  established  rules.    (£«- 
dolph  V.  Covell,  5  Iowa,  525).    Id. 

46.  A  contract  to  be  specifically  enforced  mnst 
be  such  that  it  might,  after  being  entered  into, 
have  been  enforced  by  either  of  the  parties 
against  the  other,  and  if  the  one  party  be  inca- 
pable of  performance  he  cannot  enforce  it  upon 
the  other.  {Jartnan  v.  Davis,  4  Monroe,  115; 
Benedict  v.  Lynch,  1  Johnson  Ch.,  370;  Tyson 
V.  WaH»;  1  Md.  Ch.,  13;  BronUy  v.  Jeffries,  2 
Verm.,  415;  Lawrenson  v.  Butler,  1  Sdioale  & 
Lefroy,  15;  Richmond  «.  Dubuque  dt  Sioux  City 
R.  R.  Co.,  33  Iowa,  422  (486).  j  Luse  v.  Deitz, 
46  Iowa,  205. 

47.  L.  entered  into  a  contract  with  D.  to  con- 
vey to  him  a  brewery  which,  at  the  time  of  the 
execution  of  the  contract,  was  the  property  of 
his  wife;  subsequently  he  tendered  to  D.  a  deed 
to  the  property,  executed  by  himself  and  wife, 
which  D.  refused  to  accept:  Held,  that  the  con- 
tract could  not  be  specifically  enforced.    Id. 

48.  Party  must  not  be  guilty  of  laches. 

A  party  cannot  wait  his  own  time  and  leisure, 
and  determine  to  perform  his  part  of  a  contract 
and  then  enforce  performance  on  the  part  of  the 
opposite  party,  only  when  it  becomes  apparent 
that  such  course  will  best  subserve  his  interest. 
Damss  v.  Beadle,  37  Iowa,  390. 

49.  Where  uieodver  appointed  to  take  diarge 
and  dispose  of  the  property  4if  a  partnership 
made  a  sale  of  the  real  estate,  with  the  under* 
standing  that  the  purchasers  were  to  receive  a 
perfect  title,  and  it  subsequently  appeared  that 
the  receiver  could  not  give  a  good  title  until  the 
determination  of  a  suit  in  his  favor  some  months 
afterward,  it  was  held  in  an  action  by  the  re- 
cdver  to  compel  specific  performance,  that  the 
property  being  purchased  for  immediate  use,  the 
purchaser  could  not  be  compelled,  after  a  delay 
of  four  months  in  perfecting  the  title,  to  execute 
the  contract  of  purchase.  Parsons  v.  Gilbert, 
Hedge  ^  Co.,  45  Iowa,  33. 

50.  Onus  proband!.  When  an  alleged 
contract  is  supported  only  by  the  testimony  of 
the  plaintiff,  corroborated  by  admissions  made 
in  conversations  with  third  persons,  and  is  pod- 
tively  denied  by  the  defendant,  specific  perform- 
ance will  not  be  decreed.  Wilmer  v.  Farris,  40 
Iowa,  309. 

51.  Inequitable  contract.  Specific  per- 
formance of  an  inequitable  contract  will  not  be 
decreed.    Id. 
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52«  Tb*  general  rule  is  that  a  specific  per- 
fomuuMse  will  not  be  decreed  except  in  cases 
where  it  would  be  strictly  equitable  to  do  so. 
^tory^s  Equity,  section  750.)  Nor  will  courts  so 
decree  where  the  contract  is  founded  in  fraud 
or  where  from  a  change  of  circumstances  or 
otherwise  it  would  be  unconscientious  to  en- 
foroe  it.  (Story *&  Eq.,  section  750  a;  Harper 
9.  Sexton,  22  Iowa,  442.)  Undoubtedly  the 
specific  execution  of  contracts  rests  in  the  sound 
discretion  of  the  court.  {Auter  v.  Miller,  18 
Iowa,  405.)  And  it  is  regarded  as  equally  well 
settled  if  the  vendor  is  unable  to  convey  a  per- 
fect title  at  the  time  of  the  sale,  and  he  after- 
ward becomes  able  to  do  so,  that  a  specific  per- 
formance will  not  be  decreed  at  the  suit  of  the 
vendor  if  it  appears  the  vendee  has  sustained 
actual  and  serious  iivj^i^-  (iodine  v,  Green- 
field, 7  Paige,  544.)  Parsons  v.  Gilbert,  Hedge 
,  il*  Co.,  45  Iowa,  83. 

53.  Speoiflo  performance  in  particular 
cases:  contract  of  conveyance.  A  contract 
for  the  conveyance  of  real  estate  stipulated  for 
the  payment  of  the  consideration  in  three  install- 
ments, after  which  the  obligee  became  entitled 
to  a  deed;  held,  that  the  payment  of  the  two 
first  and  the  tender  of  the  amount  of  the  last 
entitled  the  obligee  to  specific  performance  of 
the  contract.  Rogers  v,  Taylor  etal,,  40  Iowa, 
193. 

64.  M.  agreed  to  convey  certain  realty  to  L. 
npon  consideration  that  the  latter  should  pay 
two  notes  of  the  former  as  they  matured;  the 
notes  were  secured  by  a  mortgage  upon  the  land 
in  question;  L.,  upon  paying  the  notes,  caused 
them  to  be  tftmsterred  to  him  by  indorsement 
and  then  demanded  his  deed,  stating  that  the 
notes  and  mortgage  were  in  his  possession: 
Held: 

1.  That  the  notes  in  the  hands  of  L.  became 
immediately  discharged. 

2.  That  he  was  not  bound  to  make  a  tender 
of  them  to  M.  as  a  condition  precedent  to 
his  right  to  demand  a  deed. 

8.  That  he  was  entitled  to  specific  perform- 
ance of  the  contract  to  convey.  Lawson  v. 
MeKemie,  44  Iowa,  663. 

55*  Facts  considered  which  were  held  suffi- 
cient to  entitle  the  purchaser,  under  a  contract 
for  the  sale  of  the  swamp  lands  of  a  county,  to  a 
specific  performance  of  the  contract.  Page  Co, 
Vn  The  American  Em,  Co.,  41  lowa^  115. 


56.  Swamp  lands  of  a  county  were  offered  for 
sale  at  auction.  There  was  competition  among 
bidders,  and  the  land  was  struck  off  to  the  plain- 
tiff, who  purposely  failed  to  comply  with  his 
bid,  and  procured  another  person  to  purchase  it 
for  him,  on  a  resale,  for  a  small  sum.  The 
county  authorities  refused  to  convey  the  land  to 
plaintiff  on  the  last  sale.  Held,  that  he  was  not 
entitled  to  a  specific  performance  thereof,  for  the 
reason  that  his  conduct  was  inequitable,  and 
worked  a  fraud  on  the  county.  Rdtibins  v,  Dsr 
catur  County  et  al,,  37  Iowa,  132. 

67. s  mutual  covenants.    Where  A 

executes  to  B  a  title  bond  in  consideration  of  a 
like  bond  executed  by  B  to  A,  and  also  executes 
a  power  of  attorney  in  consideration  of  another 
bond  executed  to  him  by  B,  it  is  held,  that  A, 
after  violating  the  conditions  of  his  bond  to  B, 
and  revoking  the  power  of  attorney,  cannot  en- 
force against  B  the  bond  executed  by  him.  Do- 
vies  V,  Beadle  et  al,,  37  Iowa,  390. 

58.  Specific  performance  of  parol  con- 
tract. Where  a  father,  in  consideration  of  ser- 
vices performed  by  his  son,  verbally  promises  and 
agrees  to  convey  to  him  certain  lands,  and  on 
the  faith  thereof  the  son  takes  possession  of  and 
makes  valuable  improvements  on  the  land,  the 
father,  his  heirs  and  devisees  will  be  estopped 
from  denying  his  title,  and  a  specific  perform- 
ance of  the  agreement  will  be  decreed  against 
them.  Peters  et  al,  v,  Jones  et  al.,  35  Iowa,  512. 
In  support  of  this  doctrine  see,  also,  the  follow- 
ing authorities:  2  Story's  Eq.  Juris.,  §§759, 
761,  788,  and  notes;  Rerick  v,  Kern,  14  Serg.  & 
Rawle,  271;  Folks  v,  Beidleman,  6  Watts,  339; 
Hamilton  v,  Hamilton,  4  Barr,  195;  CityofPitts^ 
burgh  V.  Scott,  1  Id.,  317;  Lafevre  v.  Lafevre,  4 
Serg.  &  Rawle,  243;  Carrv,  Wallace,  7  Watts, 
394;  Reicker  v,  Kelly,  1  Me.,  117;  Syler  v. 
Ekhart,  1  Binn.,  378;  Price  v.  Case,  10  Conn., 
375;  Hall  v,  Chafees,  13  Vt.,  157;  Benedict  v. 
Benedict,  5  Day,  158;  Wendell  v.  Van  RenS" 
selaer,  1  Johns.  Gh.,  354;  Starrs  v.  Barker,  6 
Id.,  166;  Mahaska  County  R,  R,  Co,  v.  The  D. 
V,  R.  Co.,  28  Iowa,  437;  Lucas  v.  Hart,  6  Id., 
415,  and  cases  cited;  Foster  v.  Bigelow,  24  Id., 
379;  1  Sugd.  on  Vend.  &  Pur.  (9th  ed.),  pp.  135, 
136,  and  cases  cited  in  notes. 

59*  To  compel  performance  of  con- 
tract to  convey  right  of  way  to  a  rail* 
road  company.  A  railway  company  may 
compel  specific  performance  of  a  contract  to  con- 
vey a  right  of  way  where  it  has  compHed  with 
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tiie  conditions  of  its  contract,  and  is  entitled  to 
an  injunction  to  restrain  an  assessment  of  dam- 
ages under  ad  quod  damnum  proceedings.  The 
Chicago  db  Southwestefit  R,  B,  Co,  H  al.  v. 
Swifimyet  ux,,  88  lowa^  182. 
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ESTOPPEL. 


1.  Estoppel  must  be  specially  pleaded. 

An  estoppel  must  be  specially  pleaded  to  author- 
ize evidence  to  establish  it.  Phillips  v.  Van 
Sehaick,  37  Iowa,  229. 

2.  Acts  and  declarations.  The  rule  that 
the  acts  and  declarations  of  one  not  authorized 
to  miike  them,  cannot  operate  as  an  estoppel  of 
ihe  person  respecting  whom  or  whose  rights  they 
are  made,  exemplified  in  the  present  case.  The 
First  National  Bank  of  Deeorah  v.  Manning, 
87  Iowa.  610. 

8.  Subsequent  acts.  The  subsequent  re- 
cognition by  a  munidpal  corporation  of  acts  done 
in  the  ezerdse  of  a  prohibited  power  will  not 
estop  it  to  afterwards  deny  the  validify  of  the 
acts.    Mcpherson  v.  Foster  Bros.,  43  Iowa,  48. 

4.  Silence.  An  estoppel  will  be  created  by 
silence  only  when  the  persons  by  whose  silence 
it  is  created  had  knowledge  of  the  matter  in 
regard  to  which  they  should  have  spoken.  Dav- 
4uport  Central  R,  R,  Co,  v,  Davenport  Cfas  Light 
Co,,  43  Iowa,  43. 

6.  Misrepresentation  as  to  fikcts.  Where 
a  gas  company,  with  the  permission  of  the  mu- 


nicipal authorities,  had  laid  down  and  was  main- 
taining its  pipes  in  the  street  of  a  city,  and  a 
street  railway  company  was  wrongfully  informed 
by  the  employes  of  the  gas  company  respecting 
the  location  of  the  latter *8  pipes,  so  that  ilie  rail- 
way track  was  laid  over  them,  held,  that  the 
gas  company  would  be  estopped  from  disturbing 
the  railway  track  even  for  the  purpose  of  repair- 
ing its  own  property.  Davenport  Central  R,  Co, 
V,  Davenport  Gas  Light  Co,,  43  Iowa,  301. 

6. :  agency.    One  who  was  temporarily 

employed  as  book-keeper  and  collector  was  not 
an  agent  of  the  company  in  such  a  sense  that  his 
statement  respecting  the  location  of  its  gas  pipes 
would  be  binding  upon  the  company.    Id, 

7.  Irregular  sale  of  prox>erty.  If  prop- 
erty which  should  have  been  sold  at  public  judi- 
cial sale,  is  izregularly  sold  at  private  sale  instead 
with  the  acquiescence  of  one  interested,  he  will 
thereby  be  estopped  from  questioning  the  valid- 
ity of  the  proceeding.  The  City  of  Maquoketa 
V.  WilUij,  35  Iowa,  323. 

S.  Refunding  of  tax  after  collection 
and  disbursement.  While  the  provisions  of 
chapter  171,  Laws  of  1868.  requiring  a  registra- 
tion of  voters,  were  mandatory  and  imperative, 
and  a  tax  voted  at  an  election  where  the  voters 
had  not  registered,  to  aid  in  the  construction  of 
a  railroad,  was  illegal,  yet  an  action  would  not 
lie  to  compel  the  county  treasurer  to  rcfuiid  the 
amount  of  the  tax  after  it  had  been  collected 
and  paid  over  to  the  railroad  Company.  Butler 
V.  The.  Board  of  Supervisors  of  Fayette  County, 
46  Iowa.  326. 

9.  Release  of  garnishee.  .The  release  of 
a  garnishee  who  is  in  fact  indebted  does  not 
estop  the  creditor  from  levying  upon  property 
bought  with  the  money  afterwards  paid  by  the 
garnishee  to  the  debtor.  Milligan  v.  Boicman 
et  al,,  46  Iowa,  55. 

10.  Discovery  of  fraudulent  represen- 
tations. The  fact  that  the  work  on  a  railroad 
had  been  performed  and  money  expended  with- 
out objection  from  the  tax  payers,  would  not 
estop  them  from  subsequentiy  denying  the  valid- 
ity of  a  tax  voted  to  aid  in  its  construction,  upon 
discovering  that  the  vote  had  been  prociued  by 
fraudulent  representations.  Sinnett  v.  Moles  et 
al.,  38  Iowa,  25. 

11.  Effect  of  fraud.  When,  through  the 
fraud  of  the  assignor  of  a  school  land  contract, 
the  assignee  is  not  made  a  party  to  the  foredoB- 
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vre  of  tiie  same,  the  assignor  is  estopped  from 
denying  the  facts  which  made  the  assignee  a 
neoessaiy  party;  and  when,  after  the  foreclosure 
sale,  he  has  purchased  a  part  of  the  land  em- 
braced in  the  original  contract,  he  will  be  held 
to  be  a  trustee  of  that  land  for  the  assignee. 
HunUr  v.  Aj/leswarth,  38  Iowa,  211.  See  Fhil- 
lips  V.  Blair,  Id.,  649. 

12*  Acceptance  of  contract :  denial  of 
parties  thereto.  In  an  action  upon  a  contract 
by  one  who,  with  another  as  partner,  in  the 
partnership  name,  made  a  proposition  to  a  city 
coimcil  which  was  subsequently  accepted  as  the 
proposition  of  plaintiff,  and  he  alone  was  recog- 
nized as*  the  contracting  party,  the  city  is  pre- 
duded  from  objecting  that  he  is  not  the  con- 
tractor. Curtiaa  v.  The  City  of  Waterloo,  38 
Iowa,  266. 

.  13.  Bespecting  construction  of  mill- 
dam.  In  an  action  to  enjoin  the  maintenance 
and  compel  the  removal  of  a  certain  mill-dam 
on  the  ground  that  it  caused  back  water,  to  the 
detriment  of  plaintiff  *s  mill  situated  upon  the 
same  stream,  it  appeared  that  before  the  erec- 
tion of  the  mill  or  dam  complained  of,  plaintiff 
advised  defendant  that  there  was  sufficient  fall, 
and  that  he  himself  had  leveled  the  creek;  that 
defendant  proceeded  to  construct  the  works  at  a 
large  expense,  with  plaintiff  *s  knowledge  and 
without  his  objection.  Held,  that  he  was  es- 
topped from  claiming  the  relief  asked.  Wilson 
9.  Vaughn,  40  Iowa,  179. 

14.  Execution  of  note  and  mortgage. 
The  maker  of  a  note  and  mortgage  intended 
simply  to  aid  an  officer  in  the  settlement  of  his 
accounts,  is  estopped  to  deny  their  validity  in  an 
action  to  recover  upon  them.  Floyd  County 
9,  Morrison,  40  Iowa,  188. 

15.  Services  for  school  district  claim- 
ing authority.  In  an  action  between  two 
district  townships,  respecting  their  jurisdiction 
over  a  territory  which  in  one  of  them  constitu- 
ted a  sub-district,  the  District  Court  rendered 
a  decree  in  favor  of  the  latter.  Pending  an  ap- 
peal to  the  Supreme  Court,  it  assumed  control 
of  the  territory,  collected  taxes  therein  and  em- 
ployed a  teacher  therefor.  The  Supreme  Court 
having  reversed  the  judgment  below,  it  was 
held,  that  the  township  which  had  obtained  the 
services  of  the  teacher,  under  claim  of  authority  to 
do  so,  was  estopped  to  deny  its  liability  therefor. 
Hull  dt  Julius  V,  The  DisL  Tp.  of  Pleasant 
ValUy,  41  Iowa,  494. 

18 


16«  Inclosure  of  a  street  by  city. 

That  a  city  permitted  a  street  which  had  not 
been  opened  to  be  partially  inclosed  and  occu- 
pied for  sixteen  years  by  the  owner  of  abutting 
property  would  not  estop  it  to  assert  its  owner* 
ship  in  the  land  inclosed.  Solberg  v.  The  Cittf 
of  Deeorah  et  al,,  41  Iowa,  501. 

17.  Of  right  to  assert  ownership  to 
real  estate.  Where  a  father  promised  to  con- 
vey to  his  son  a  certain  piece  of  land  and  right 
of  way,  if  the  son  would  erect  a  house  upon  the 
land  designated,  and  upon  the  faith  of  this 
promise  the  son  built  his  house  there,  and  con- 
tinued in  peaceable  possession  and  use  of  the 
land  and  right  of  way  for  a  period  of  yeacs, 
held,  that  the  father  was  in  equity  estopped 
from  asserting  ownership  as  against  his  son. 
Campbell  v,  Mayes  et  aL,  37  Iowa,  9. 

18.  Where  the  Secretary  of  the  Interior  had 
certified  the  swamp  lands  of  a  certain  county  to 
a  railroad  company,  and  thereafter  the  county 
had  for  seven  years  taxed  the  land  to  the  com- 
pany, and  for  one  or  more  years  had  advertised 
and  sold  them  for  taxes,  and  the  company  had 
sold  some  of  them  to  persons  who  had  been  in 
actual  possession  for  periods  of  from  two  to  six 
years,  semble,  that  the  county  would  be  estopped 
from  asserting  title  to  the  lands.  {Iowa  Rail- 
road Land  Co,  v.  Story  County,  36  Iowa,  48). 
Adams  Co.  v.  The  B,  dt  M,  R.  Co.,  39  Iowa, 
507. 

19.  In  an  action  by  a  county  to  quiet  title  to 
lands  over  which  defendant  exercised  acts  of 
ownership,  it  appeared  that  the  lands  were  taxed 
to  defendant  among  other  lands,  and  that  a  large 
sum  was  due  for  taxes,  of  which  sum  the  county 
accepted  a  certain  amount  as  a  compromise  and 
in  settlement:  Held,  \ha,t  the  defendant  was 
thereby  recognized  as  owner,  and  the  county 
estopped  from  denying  the  fact  of  his  ownership. 
Id. 

20.  The  county  having  thus  recognized  the 
plaintiff  as  the  owner  of  the  lands  in  controversy, 
and  secured  an  advantage  to  itself  thereby,  it  is 
now  estopped  from  denying  the  existence  of  the 
fact  upon  which  such  advantage  was  secured. 
Having  remained  silent  when  it  should  have 
spoken,  it  must  now  continue  silent  when  it  de- 
sires to  speak.  (Lucas  v.  Hurt,  5  Iowa,  415; 
Davidson  v.  Follett,  27  Id.,  217;  lotca  Railroad 
Land  Co.  v.  Story  Co.,  36  Iowa,  48;  Hall  9. 
Doran,  13  Iowa,  368;  Bullis  v.  Noble,  36  Iowa, 
618.)    Id. 
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21.  The  collection  of  taxes  npon  swamp  land 
of  which  the  county  claims  still  to  be  the  owner 
does  not  estop  it  to  assert  its  ownership  against 
the  party  payingr  the  taxes.  The  County  of  Bu- 
ena  Vista  v.  The  Iowa  Falls  <t  Sioux  City  Bail- 
road  Company f  46  Iowa,  226. 

22.  The  officers  of  a  county  are  not  its  agents 
in  such  sense  that  they  can,  by  the  levy  and  as- 
sessment of  taxes  upon  land  which  is  exempt 
from  taxation,  create  an  estoppel  which  shall 
prevent  the  county  from  subsequently  asserting 
title  in  the  property  thus  taxed.    Id. 

23.  The  case  of  Adams  County  f>.  The  B.  <t 
M.  B.  B.  Co.,  39  Iowa,  507,  differs  from  the 
present  in  that  the  taxes  therein  were  assessed 
after  the  county's  claim  had  been  rejected  by  the 
claimant  against  the  county  as  a  compromise.  Id. 

24.  Where  a  county  has  conveyed  its  swamp 
lands  and  for  a  series  of  years  levied  and  collected 
taxes  thereon  from  the  grantee,  it  is  estopped 
fiom  afterward  asserting  its  own  title.  AudiUton 
Co.  V.  The  American  Emigrant  Company,  40 
Iowa,  460. 

25.  The  assessment  of  a  tax,  without  enforc- 
ing its  collection,  will  not  estop  a  county  from 
setting  up  the  daun  that  the  land  included  in 
the  goB^  was  its  own  property  at  the  time  of  the 
levy.  Page  County  v.  The  B.  dt  M.  B.  B.  Co., 
40  Iowa,  520. 

26.  Where  a  county  has  assessed  lands  and 
levied  taxes  upon  them,  and  sold  them  for  delin- 
queut  taxe«,  it  cannot  afterward  set  up  title  in 
itself,  based  upon  the  fact  that  the  lands  were 
swamp,  to  defeat  the  title  of  the  tax  purchaser. 
Austin  V.  Bremer  County,  44  Iowa,  155. 

27.  Where  a  deed  held  as  an  escrow  was  de- 
livered to  the  grantee  in  violation  of  the  instruc- 
tions of  the  grantor,  and  the  deed  was  recorded 
and  possession  retained  for  seven  months  by  the 
grantee,  who  then  conveyed  to  an  innocent  pur- 
chaser for  a  valuable  consideration,  held,  that 
the  grantor  was  then  estoped  to  assert  title 
against  such  purchaser.  Haven  v.  Kramer,  41 
Iowa,  382. 

28.  Possession  of  land,  taken  without  a  valid 
title  thereto,  after  a  termination  of  occupancy 
by  the  owner  and  a  failure  to  pay  the  taxes 
thereon,  will  not  estop  him  from  subsequently  as- 
serting his  title  when  the  possession  has  not  been 
continued  long  enough  to  entitle  the  occupant 
to  the  protection  of  the  statute  of  limitations. 
Sanders  et  al.  r.  Godding  etal.,4b  Iowa,  463. 


29.  Where  the  execution  defendant  is  aware 
before  the  sale  of  a  mistake  in  the  description  of 
his  property  levied  on,  is  present  at  the  sale  and 
knows  that  the  sheriff  is  actually  selling  his  prop- 
erty, his  remedy  is  by  motion  to  set  aside  the 
sale,  and  he  cannot  be  heard  to  complain  if  silent 
until  the  deed  is  made  and  the  title  claimed 
thereunder.    Cooley  v.  Wilson,  42  Iowa,  425. 

80.  Waiver  of  equities  in  land  pur- 
chase. Where,  under  a  resolution  of  the  board 
of  supervisors  authorizing  any  resident  to  regis- 
ter a  claim  to  swamp  lands  offered  for  sale  by 
the  county,  the  defendants  registered  daoBi 
upon  the  tracts  in  controversy,  and  thereby  ac- 
quired equities  therein,  but  afterwaj^l  fivgreed  to 
accept  other  tracts  instead,  aad  subsequently 
plaintiffs  purchased  the  tra^  in  controversy,  it 
was  held,  that  defendasts  had  waived  their  equi- 
ties therein  and  that  plaintiffs*  title  was  para- 
mount. FoBter  V.  Bettsworth  et  al.,  37  Iowa» 
415. 

81.  Effect  of  judgment.  Where  a  foreign 
judgment  had  been  in  effect  declared  void  in  an 
action  thereon,  the  judgment  debtor  was  held  to 
be  estopped  from  asserting  its  validity  as  a  de- 
fense in  an  action  on  the  note  which  was  the 
basis  of  the  judgment.  Scott  v.  Luther,  44  Iowa, 
570. 

82.  It  was  not  necessary  for  the  plaintiff  to 
reply  setting  up  the  facts  oonstitutLng  the  estop- 
pel when  they  appeared  affirmatively  from  the 
answer,  nor  was  it  necessary  for  him  to  intio- 
duce  evidence  to  establish  such  facts.    Id, 

See  further,  on  this  subject,  title  Judgment, 
sub-title  Former  Adjudication. 

38.  Failure  to  assert  title.    If  a  person, 

without  objection,  suffers  one  claiming  title  to 
land  to  enter  thereon  and  expend  money  in 
making  improvements,  he  will  be  thereby  estop- 
ped from  subsequently  asserting  his  own  title. 
{Lucas  V.  Hart,  5  Iowa,  415;  Foster  v,  Bigelmo, 
24  Id.,  379.)    Bullis  v.  Noble,  86  Iowa,  618. 

34.  The  plea  that  he  had  forgotten  that  his 
deed  covered  the  lot  in  controversy,  will  not  pre- 
vail to  prevent  the  estoppel.    Id. 

86.  Where  the  owner  of  property  has  permit- 
ted his  agent  in  possession  to  represent  himself 
as  the  owner,  whereby  he  has  obtained  credit 
and  incurred  a  debt  for  an  improvement  upoD 
the  property,  the  owner  is  estopi>ed  to  deny  hir 
liability  therefor.  White  o.  Morgan,  42  Iowa, 
113. 
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86. .    Bat  the  owner  most  have  Jounon 

of  the  act  of  the  agent,  and  failed  to  repudiate 
it,  to  be  estopped  to  deny  his  responsibility  for 
the  act.    Id. 

87.  Acts  and  assertions  through  ig- 
norance or  mistake.  In  an  action  of  re- 
plevin to  recover  a  horse  taken  nnder  ezecation, 
the  plaintiff  S.  alleged  that  the  judgment  under 
which  ezecation  issued  was  void;  G.  answered 
that  S.  had  pleaded  such  judgment  in  another 
action  between  the  parties,  in  which  C,  who  was 
plaintiff  therein,  had  dismissed  the  cause;  S. 
replied  that  he  was  then  ignorant  of  the  facts 
which  rendered  the  judgment  void :  Held,  that 
S.  would  be  concluded  by  ignorance,  which  was 
the  result  of  gross  negligence.  (Calhoun  v. 
Biehardsanf  30  Conn.,  210;  Preston  v.  Mann, 
25  Id.,  118;  Smith  v.  Newton,  88  111.,  230; 
BeardsUy  v,  Foote,  14  Ohio  St.,  414;  Odlin  v. 
Gore,  41  N.  H.,  465.)  Smith  v.  Cramer  et  aL, 
39  Iowa,  413. 

88.  One  who,  in  honest  error,  asserts  that 
which  is  not  true,  for  the  purpose  and  with  the 
effect  of  influencing  another,  who  in  good  faith 
relies  upon  the  assertion,  cannot  correct  the  mis- 
take for  his  own  benefit  and  to  the  iiguxy  of  the 
party  deceived.    Id. 

89.  A  party's  ignorance  of  the  truth  of  the 
representation  made  will  not  remove  the  estop- 
pel, if  his  ignorance  is  the  result  of  gross  negli- 
gence.   Sweezey  z,  Collins  et  ux,^  40  Iowa,  540. 


ESTBAYS. 


1.  The  right  to  take  up  in  highway. 

Under  section  1464  of  the  Code  (which  is  the 
same  as  section  1,  Chap.  102,  Acts  of  the  Ninth 
General  Assembly),  a  householder  may  take  up 
as  an  estiay  a  broken  animal  running  in  the 
highway.    Knudson  v.  Gieaon,  38  Iowa,  234. 


EVICTION. 


See  CoirviETANCB,  sub-title  Coyeitaittb  and 
Actions  Thebbon. 


EVIDENCE  IN  CIVIL  CASES. 

I.  Generaixt. 

II«  Respecting    Matters    of   which 
Courts  take  Judicial  Notice. 


III.  Presumptions. 

IV.  Burden  of  Proof. 

V.  Best  and  Sbcondart  Evidbngb. 
YI.  Opinions  of  Witnesses. 
a.  Generally, 
h.  Experts. 

YII.  Parol  Evidence. 
a.  Generally, 
h.  To  vary  written  instrument, 

Vni.  Res  Gestae. 
IX.  Admissions  and  Declarationb. 
X.  Documentary  Evidence. 

a.  Judicial  and  official  writings. 

b.  Letters  and  hand-writing. 

c.  Laws  and  ordinance^. 

d.  Books  of  account. 

XI.  Rbspectino  Particular  Facts  ahd 

Issues. 
XII.  Witnesses. 

a.  Competency  of  . 

(1)  In  general. 

(2)  Where  executor  is  a  par^. 

b.  Credibility. 

(1)  Ingeneml. 

(2)  Impeaching. 

€.  Bules  of  examination. 

(1)  In  general. 

(2)  Order  of  introduction. 

(3)  Cross-examination. 

(4)  Refreshing  memory. 

(5)  Privilege  to  refuse  to. 


I.  Generally. 

1.  The  praotioe  and  usage  of  oonrtB 
of  another  state  may  be  established  by  the 
testimony  of  experts  acquainted  therewith. 
Crafts  V.  Clark,  38  Iowa,  237. 

2.  Partial  defense.  Testimony  msy  be 
introduced  in  detail  and  the  Rjection  of  compe- 
tent evidence  because  it  does  not,  unsupportedt 
establish  a  complete  defense,  is  erroneous.  HoU 
lenbeek  v.  Stanberry  ik  Son,  38  Iowa,  325. 

3.  Becords  of  oourt.  As  a  basis  for  the 
recovery  of  the  costs  incurred  by  the  holder  bj 
assignment  of  forged  promissory  notes,  the  rec- 
ords of  the  court  are  admissible  in  an  action  1^ 
such  holder  against  his  assignor.  Snyder  v. 
Reno,  38  Iowa,  329. 


4.    If   defendant  had  notice  of  the 
and  permitted  it  to  proceed  without  restoring 
the  consideration  received,  the  record  of  the 
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court  is  competent,  thoagh  not  condnsiTe,  evi- 
dence of  forgery.    Id, 

5.  AdmisBibility  of  Carlisle  tables.  In 

an  action  for  im'aries  not  resulting  in  death,  the 
Carlisle  tables  are  immaterial  and  should  be  ex- 
cluded. Nelson  v.  The  C,  R,  L  <^  P.  R,  R. 
Co,,  38  Iowa,  564. 

6.  In  an  action  by  the  administrator  to  recover 
damages  for  the  death  of  an  infant  the  Carlisle 
life  tables  were  adnussible  to  show  the  expect- 
ancy of  life.  The  computation,  however,  was 
properly  made  from  the  date  of  decedent *8  death, 
and  not  from  the  age  of  twenty-one  years,  al- 
though recovery  dated  from  that  time.  Walters 
r.  The  C,  fi.  /.  <^  P.  R,  R.  Co,,  41  Iowa,  71. 

7.  Introduotion  of  photograph.  In  an 
action  against  a  railway  company  on  account  of 
an  injury  caused  by  the  destruction  of  a  bridge, 
a  photograph  of  the  wreck,  broken  bridge  and 
stream,  was  held  to  be  competent  evidence. 
Locke  V,  The  8,  C,  it  P.  R.  R,  Co,,  46  Iowa,  109. 

8.  Effoot  of  code  upon.  A  trial  after  the 
Code  came  into  effect  will  be  governed  thereby 
in  reference  to  the  production  of  testimony,  al- 
though the  action  was  commenced  before  the 
enactment  of  the  Code.  Wood  v.  BroUiar,  40 
Iowa,  591. 

9.  llie  provisions  of  the  Code  respecting  evi- 
dence apply  to  actions  tried  since  it  took  effect, 
although  tiiey  were  conmienced  before  that  time. 
Wormley  v.  Hamburg,  40  Iowa,  22. 

10.  If  incompetent  evidence  is  per- 
mitted to  be  introduced,  which  the  court 
afterwards  instructs  the  jury  not  to  consider,  no 
prejudice  is  wrought  by  its  introduction.  Cook 
^  Mitchell  r.  Robinson,  42  Iowa,  474. 

,  11.  Weight  of.  It  is  competent  for  the 
court  to  give  the  jury  rules  for  determining  the 
weight  of  evidence.  Whittaker  v.  Parker,  42 
Iowa,  585. 

12.  Beasonableness  of  statements.  In 

determining  the  preponderance  of  evidence,  not 
only  the  number  and  credibility  of  the  witnesses 
but  also  the  reasonableness  of  their  statements 
must  be  considered.    Id. 

13.  Admissibility,  It  is  no  objection  to 
the  admissibility  of  evidence  that  it  is  not  alone 
sufficient  to  make  out  the  case  of  the  party  offer- 
ing it.  He  may  first  establish  some  material 
fact  by  certain  witnesses,  whose  testimony, 
although  insufficient  if  unsupported,  it  would 


nevertheless  be  error  to  exclude.    Hancock  «• 
Wilson,  39  Iowa,  47. 

14.  Hearsay  testimony.  In  an  action 
against  an  administrator  to  recover  the  bahmoe 
of  an  account  which  the  decedent  had  agreed  to 
pay  in  wood,  testimony  that  the  decedent's 
widow  had  declared  to  the  witness  her  refusal 
to  perform  the  contract  was  held  incompetent. 
Canaday  v,  Johnson,  40  Iowa,  587. 

16.  Should  be  pertinent:  error  with- 
out prejudice.  The  evidence  should  corres- 
pond with  the  allegations  and  be  confined  to  the 
points  in  issue;  but  when  admitted  in  violation 
of  this  rule,  without  prejudice  to  the  appellant, 
it  will  not  justify  reversal.  Koehler  v.  Wilson 
et  al.,  40  Iowa,  183. 

16.  Variance.  In  an  action  upon  a  con- 
tract alleged  in  the  petition  to  have  been  parol 
evidence  of  a  written  contract,  is  not  admissibley 
and  the  rule  is  not  varied  by  the  £act  that  the 
written  instrument  is  lost.  Peterson  v.  Ochs  et 
al,,  40  Iowa,  530. 

17.  Error  without  prejudice.    In  an 

action  against  a  railway  company  for  damages, 
the  admission  of  a  book  kept  by  the  car  repairer, 
showing  that  after  the  accident  the  car  which 
occasioned  the  injury  was  taken  to  the  shop  and 
repaired,  was  held  to  be  without  pr^udioe,  in 
view  of  the  fiact  that  the  jury  specially  found  the 
car  to  be  defective  in  the  particular  which  caused 
the  injury.  Belair  v.  The  C.  <t  N,  W.  R,  Co,, 
43  Iowa,  662. 

18*  Where  evidence  is  excluded,  but  the  facts 
to  which  it  relates  are  established  by  other  tes- 
timony, the  exclusion  is  error  without  prqu- 
dice.    Id, 

19.  Where  a  witness  is  permitted  to  testify 
to  a  matter  of  common  observation,  even  though 
the  evidence  be  incompetent  its  admission  con- 
stitutes error  without  prejudice.  The  Stats  9, 
Smith,  46  Iowa,  670. 

20.  Where  party  is  estopped  to  dis- 
pute competency  of.  Where  plaintiff  read 
in  evidence  a  certified  transcript  of  the  record 
and  judgment,  with  subsequent  proceedings  un- 
der execution,  he  will  not  be  permitted  after- 
ward to  question  its  competency  or  impeach  its 
credit.    Phillips  v,  Blair,  38  Iowa,  649. 

21.  When  evidence  will  be  deemed  too 
general.  In  an  action  upon  a  contract  of  war- 
ranty for  the  sale  of  a  reaper,  defendant  offered 
to  prove  that  sixty  similar  machines,  sold  in  the 
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same  vicinity,  had  given  satisfaction:    Held  in- 
competent. Murray  v.  Brooks  et  aL,  41  Iowa,  45. 

22.  When  deemed  material  or  other- 
wise. In  an  action  against  a  railway  company 
for  damages  for  causing  the  death  of  plaintiff's 
intestate,  evidence  to  the  effect  that  the  com- 
pany offered  to  pay  the  latter *b  funeral  expenses 
is  not  material.  Campbell  v,  C,  B.  L  it  P.  J^. 
Co.^  45  Iowa,  76. 

28.  In  the  trial  of  a  contested  election  case, 
evidence  respecting  mistakes  made  in  the  count 
of  votes  for  other  officers  voted  for  at  the  same 
electLon  is  immaterial.    Mcintosh  v.  Livingston, 

41  Iowa,  219. 

24.  Where  testimony  had  already  been  in- 
troduced, in  an  action  for  damages  for  uvjuries 
caused  by  a  railway  accident,  to  the  effect  that 
in  the  vicinity  of  tiie  place  of  the  accident  the 
ties  were  in  a  bad  condition  and  rotten,  the 
further  testimony  of  another  vritness  that  he 
knew  there  were  rotten  ties  in  the  track,  at  a 
distance  of  more  than  fifteen  rods  from  the 
point  where  the  accident  occurred  is  admissible. 
Allison  9.  The  C.  db  N.  W.  B,  B.  Co.,  42  Iowa, 
274. 

25.  Testimony  properly  introductory  to  evi- 
dence supporting  the  principal  issue  should  not 
be  rgected  for  immateriality.  Council  Bluffs 
Iron  Works  v,  Cuppey,  41  Iowa,  104. 

26..  Evidence  which  is  competent  and  admis- 
sible for  any  purpose  cannot  be  rejected  because 
it  is  liable  to  be  considered  by  the  jury  for  an 
improper  purpose.  To  avoid  this,  however,  the 
party  objecting  to  its  introduction  should  ask  an 
instruction  limiting  its  effect  to  the  legitimate 
purpo.(te.    Allison  v.  The  C,  dt  N,  W.  B.  Co., 

42  Iowa,  274. 

27.  When  it  cannot  be  excluded  firom 
jury.  Evidence  admitted  without  objection 
cannot  be  excluded  from  the  consideration  of  the 
jury  by  instructions.  Becker  v,  Becker  et  al., 
45  Iowa,  299. 

28.  When  additional  evidence  may  be 
received.  The  court,  in  the  exercise  of  discre- 
tion, may  permit  a  party  to  introdace  evidence 
omitted  by  inadvertence,  mistake  or  ignorance, 
after  he  has  rested  his  case.  McNichols  v. 
Wilson,  42  Iowa,  385. 

29.  Qnantom  of  proof  in  action  foun- 
ded on  criminal  act.  In  a  dvil  action  to 
Koover  damages  for  a  criminal  act,  the  same 


degree  of  proof  is  required  to  establish  the  com* 
mission  of  the  act  as  would  be  necessary  to  con- 
vict the  defendant  upon  an  indictment  for  the 
crime.    Barton  v.  Thompson,  46  Iowa,  30. 

II.  Rbbpecttno  Matters  of  which  Coxtbtb 
TAKE  Judicial  Notice. 

SO.  In  respect  to  the  division  of  the  State  of 
Virginia  and  the  formation  of  the  new  State 
of  West  Virginia,  the  courts  will  take  judicial 
notice.  {Gilbert  v.  The  Moline  Water  Power  dt 
Mfg.  Co,,  19  Iowa,  819;  1  Greenl.  Ev.,  sections 
4,  5,  6.)    Darrah  v,  Watson,  86  Iowa,  116. 

31.  Courts  are  authorized  to  take  judicial  no> 
tioe  of  the  location  of  a  county  seat,  and  that  it 
is  within  the  limits  of  the  county  where  court  is 
being  held,  and  to  so  inform  the  jury.  Stctte  v. 
Laffer,  38  Iowa,  422. 

32.  Courts  will  take  judicial  notice  of  the 
charters  of  cities  and  the  laws  under  which  they 
are  incorporated.  Stier  v.  The  Citg  of  Oskch' 
loosa,  41  Iowa,  353. 

33.  Courts  will  take  judicial  notice  of  the 
fact,  when  the  day  of  the  execution  of  a  contract 
occurs  on  Sunday.  Clough  v.  Goggins,  40  Iowa» 
325. 

III.  Presumptions. 

84.  As  to  delivery  of  deed.  The  deliv- 
ery of  a  deed  will  be  presumed  from  its  proper 
acknowledgment  and  recording.  Craven  v. 
Winter,  88  Iowa,  437.  Following  Bobinson  v. 
Gould,  26  Id.,  89. 

36.  And  the  same  presumption  will  arise 
from  its  custody  by  the  grantee.  ( Wolverton  r. 
Collins,  84  Iowa,  288;  Foley  v.  Howard,  8  Id., 
56.)    Id. 

36.  As  to  corporate  se^al  affixed  to 
deed.  By  the  well  settled  rules  of  evidence^ 
the  mere  production  in  court  of  a  deed  purport- 
ing to  be  executed  by  a  private  corporation,  un- 
der its  corporate  seal,  is  not  sufficient  evidence 
to  establish  the  fact  that  it  is  the  act  and  deed 
of  the  corporation.  The  seal  will  not  prove 
itself.  The  court  cannot  presume,  without  some 
proof,  that  the  seal  is  genuine  and  was  affixed 
by  proper  authority.  {Moises  v.  Thornton,  8 
Term.  R.,  303;  Jackson  v.  Pratt,  10  Johns.  R., 
381,  386;  Mann,  Beeeiver,  etc.,  v.  Peniz,  2 
Sandf.  Ch.,  257,  272;  FosUr  v.  Shaw,  7  Serg. 
&  Rawle,  156;  Leazure  v.  Hillegas,  Id.,  313.) 
When,  however,  proof  is  made  of  the  signatures 
of  the  officers  or  agents  executing  the  instm- 
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ment  in  its  behalf,  the  seal  will  be  presumed  to 
be  that  of  the  corporation;  and  when  the  seal 
affixed  to  the  deed  is  proved  to  be  the  corporate 
seal,  it  is  prima  facie  evidence  that  it  w&s  affixed 
by  proper  authority.  ( The  President,  Managers 
dt  Co.  of  Berks  dt  D,  Turnpike  Road  v,  Myers^ 
6  Serg.  &  B.,  12, 16;  Adams  v.  His  Creditors, 
14  Louisiana,  455;  Darnell  v,  Dickens'  Lessee, 
4  Terger,  7;  Burrill  v.  Nahant  Bank,  2  Met. 
(Mass.).  163,  166;  Lovett  v.  The  Steam  Saw 
Mill  Ass,,  6  Paige  Ch.,  54,  60;  Flint  v.  Clinton 
Company  <t  Trustee,  12  N.  H.,  434.)  Black- 
shire  V,  The  Iowa  Homstead  Company,  39  Iowa, 
624. 

87.  Bespeoting  promissory  notes  and 
mortgages.  A  mortgage  and  note,  regular 
upon  their  face,  are  prima  facie  evidence  of  their 
validity,  and  the  burden  of  proof  is  with  the  de- 
fendant to  show  that  they  were  without  consid- 
eration.   Stuart  V.  Phelps,  39  Iowa,  14. 

88.  The  holder  of  a  note,  who  presents  the 
same  for  payment,  is  presumed  to  be  its  legal 
owner.    Stoddard  v.  Burton,  41  Iowa,  582. 

89.  No  presimiption  of  want  of  bona  fides  will 
attach  to  the  payment,  before  maturity,  of  a 
note  which,  by  its  terms,  is  made  payable  "on 
or  before  '*  a  certain  specified  date.    Id, 

40.  Possession  of  written  instrument. 

The  possession  of  a  written  instrument  furnishes 
presumptive  evidence  of  ownership  in  the  party 
holding  it.    Courtright  v.  Deeds,  21  Iowa,  503. 

41.  As  to  value  of  accounts.  In  an  ac- 
tion to  recover  damages  for  failure  to  deliver  ac- 
counts purchased,  the  accounts  purchased  are 
presumed  to  have  been  worth  their  fEu;e;  but  this 
presumption  is  a  slight  one  and  easily  overcome. 
In  this  event  the  plaintiff  should  recover  what 
they  would  be  worth  or  seU  for  in  the  market. 
Sadler  v.  Bean,  37  Iowa,  439. 

42.  As  to  posting  of  notices.  Where 
the  affidavit  of  the  person  who  posted  notices  of 
the  application  for  the  establishment  of  a  county 
road  failed  to  state  that  the  places  where  he 
posted  them  were  public  places,  it  will  be  pre- 
sumed, in  the  absence  of  anything  appearing 
to  the  contrary,  that  proof  of  such  fact  was 
otherwise  made  before  t^e  board  of  supervisors. 
Carr  v,  Fayette  County,  37  Iowa,  606. 

48.  As  to  incorporation  of  railroad 
company.  In  an  action  or  under  a  counter 
daim  to  recover  damages  for  breach  of  covenant 
against  incumbrances  by  reason  of  a  right  of 


way  for  a  raDroad  across  the  premises,  it  will  be 
presumed  from  the  record  of  the  proceedings 
condemning  the  right  of  way  that  the  railroad 
company  was  duly  incorporated  under  the  laws 
of  the  State.  Kostendader  v.  Pierce,  37  Iowa, 
645. 

44.  As  to  Aimishing  telegraphic  re- 
port. Where  a  telegraph  company  undertakes 
to  furnish  market  reports  from  a  point  beyond 
its  own  line,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  report  was 
correctly  delivered  to  it  at  the  place  where  its 
own  line  commences.  Turner  v.  Hawkeye  Tel- 
egraph  Co,,  41  Iowa,  458. 

46.  As  to  sanity  of  person.  The  law  pre- 
sumes the  sanity  of  a  person,  and  the  burden  of 
proof  is  upon  him  who  seeks  relief  from  a  legal 
obligation  on  the  ground  of  insanity.  The  Stats 
V.  Geddis,  42  Iowa,  264. 

46.  As  to  public  officers  and  their 
acts.  All  acts  of  public  officers  are  to  be  re* 
garded  as  prima  facie  correct;  and  when  an  act 
is  shown  to  have  been  done  by  an  officer  pur- 
suant to  law,  it  will  be  deemed  lawful  and  valid 
until  the  contrary  be  established  by  affirmative 
proof.  Smith  v.  The  Dist,  Tp,  of  Knox,  42 
Iowa,  522. 

47.  Where  in  an  action  upon  the  bond  of  a 
county  treasurer,  the  referee  did  not  find  the 
specific  fact  that  the  defendant  had  served  as 
treasurer,  although  he  found  him  liable  upon  the 
bond,  it  will  be  presumed  that  the  evidence  es- 
tablished his  official  character  Keokuk  County  ^. 
Howard  et  al,,  42  Iowa,  29. 

48.  Until  the  contrary  is  shown,  it  will  be 
presumed  that  public  officers  have  acted  in  com- 
pliance with  the  law.  An  appraisement  of  swamp 
lands  sold  by  the  county  officers  will  be  pre- 
sumed in  the  absence  of  proof  to  have  been 
made.    Spitler  v,  Schofield,  43  Iowa,  571. 

49.  As  to  whether  services  or  board 
is  gratuitous.  Where  a  father-in-law  boarded 
in  the  family  of  his  son-in-law,  it  was  held 
proper  to  instruct  the  jury  that  the  presumption 
of  liability  for  his  board  would  require  a  pre- 
ponderance of  evidence  to  overcome  it.  Rogers 
V,  Willard,  44  Iowa,  466. 

60.  In  such  a  case,  the  &ther-in-law  being  a 
man  of  wealth,  and  contributing  nothing  by 
labor  or  money  to  the  maintenance  of  the  house* 
hold,  while  the  son-in-law  was  dependent  upon 
his  labor  for  his  support,  the  presumption  did 
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not  arifle  that  the  services  were  gratuitous  by 
ceason  of  the  relationship.    Id, 

61.  As  to  the  original  sorrey  of  lands. 

The  presumption  obtains  that  the  original  sur- 
vqr  of  lands  was  made  in  obedience  to  the  offi- 
cud  instmctions  given  the  sarvejor.  Redrick  v. 
Eno,  42  Iowa,  411. 

62.  As  to  marriage  and  div oroe.  Where 
a  hosband  and  wife  separate  and  the  former 
tires  and  cohabits  for  years  with  a  woman  whom 
he  claims,  and  who  is  reputed  to  be  his  wife,  the 
law  presumes  a  divorce  irom  the  first  wife,  and 
the  latter  may  legally  marry  again.  Blanehard 
9.  Lambert  et  ah,  43  Iowa,  228. 

68.  If  the  marriage  was  originally  void,  sub- 
ieqnent  marriage  will  be  presumed  to  have  oc- 
curred, if  the  parties  continued  to  cohabit  to- 
gether after  the  removal  of  the  legal  impediment. 
Id. 

64.  As  to  the  jnrisdiotion  of  courts. 

In  an  action  involving  the  validity  of  a  judg- 
ment rendered  by  a  court  of  general  jurisdiction, 
the  authority  of  the  court  to  render  the  judg- 
ment win  be  presumed.  To  establish  its  juris- 
diction affirmatively,  it  is  not  necessary  that  the 
fiicts,  evidence,  or  ciicumstances  conferring  it, 
should  be  set  out  in  the  record;  and  should  the 
record  disdoee  nothing,  jurisdiction  over  both 
the  person  and  subject  matter  will  be  presumed, 
when  the  validity  of  the  judgment  is  questioned 
collaterally.  Hunger  v.  Barlow  et  aZ.,  39  Iowa. 
S39.  Following  Boker  et  al.  v.  Chapline  et  al.^ 
12  Iowa,  204. 

IV.  BUBDSN  OF  PbOOF. 

66.  As  to  execution  of  written  instru- 
ments. Where,  in  an  action  on  a  written  in- 
strument, the  signature  of  the  defendant  thereto 
18  denied  under  oath,  the  onus  is  upon  the  plain- 
tiff to  establish  the  genuineness  of  the  instru- 
ment. Farmers'  and  Merchants*  Bank  v, 
Taung,  36  Iowa,  44. 

56.  The  rule  under  the  statute,  that  in  order 
to  cast  upon  the  plaintiff  the  burden  of  proving 
the  execution  of  a  written  instrument  sued  upon, 
its  execution  must  be  denied  under  oath  by  the 
party  whose  signature  it  purports  to  be,  relates 
solely  to  the  burden  of  proof,  and  does  not 
affect  the  right  of  the  defendant  to  disprove,  as 
a  (act,  the  genuineness  of  the  signature.  San- 
key  V,  Trump  et  al.,  85  Iowa,  267.  The  case  of 
Loomis  dt  Leroy  v.  Metcalf  <t  Fuller y  30  Iowa, 


382,  distingmshed  from  the  present  one.    See, 
also,  Lak^  v.  Cruikshank,  31  Id.,  3do. 

57.  In  order  to  cast  upon  the  plaintiff  the 
burden  of  proving  the  execution  of  the  instru- 
ment sued  upon,  the  genuineness  of  the  signa- 
ture thereto  must  be  specifically  and  positively 
denied  under  oath.  A  denial  of  the  execution 
of  the  instrument,  or  that  defendant  ''ever 
signed  or  executed  one  of  the  tenor  and  effect  set 
forth  in  the  petition,**  is  insufficient.  Douglass 
V.  Matheny,  35  Iowa,  112. 

58.  So,  also,  an  allegation  in  the  answer,  that 
the  signature  to  the  instrument  "  was  obtained, 
if  defendant  signed  the  same,  and  of  which  fact 
he  has  no  sufficient  knowledge,  information  or 
advice  to  form  a  belief,  by  false  and  fraudulent 
representations,'*  is  insufficient  to  cast  the  onus 
upon  plaintiff.    Id. 

69.  The  statute  (Chap.  53.  Laws  of  1862)  pro- 
vides, that  **  when  any  action  *  *  *  is 
founded  on  a  written  instrument,  which  is  re- 
ferred to  in  any  pleading,  and  the  original  or  a 
copy  thereof  is  annexed  thereto  or  copied  therein, 
the  signature  thereto,  or  to  any  indorsement 
thereon,  shall  be  deemed  genuine  and  admitted, 
unless  the  party  whose  signature  it  purports  to 
be  shall  deny  the  same  under  oath/*  etc.  Prior 
to  the  passage  of  this  act  it  was  sufficient  to  deny 
under  oath  the  '*  execution  "  of  the  instrument, 
to  put  the  other  party  on  proof  thereof.  See  Rev., 
section  2967.  But,  under  the  statute  first  above 
quoted,  in  order  to  cast  upon  the  plaintiff  the 
burden  of  proving  the  genuineness  of  the  signa- 
ture to  the  note  sued  on,  the  genuineness  of  such 
signature  must  be  denied  in  writing  under  oath 
by  the  defendant.  Hall  v.  The  JEtna  Manufac- 
turing Co..,  30  Iowa,  215;  Clinton  National  Bank 
V.  Terry,  Id.,  85;  Robinson  v.  Lair,  31  Id.,  9; 
Loomis  it  Leroy  v.  Metcalf  dt  Fuller,  30  Id., 
382.    Id. 

60.  In  respect  to  legal  title :  quantum 
and  weight  of  evidence.  Where  a  party 
seeks  to  overturn  the  legal  titie  to  real  estate,  he 
should  establish  his  case  by  evidence  that  is 
clear  and  satisfactory.  Epps  v.  Dickerson  et  al., 
35  Iowa,  301. 

61.  It  would  seem  that,  in  the  absence  of  cor- 
roborating circumstances,  a  court  would  not  t)e 
justified  in  overturning  a  legal  title  upon  the 
testimony  of  a  single  witness,  if  he  were  posi- 
tively contradicted  by  the  testimony  of  another, 
though  the  latter  were  a  party  to  the  suit  Id, 
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62.  Where  in  such  case  a  witness  undertakes 
to  detail  alleged  conversations,  the  very  com- 
pleteness and  perfect  fitting  of  his  testimony  to 
the  case  which  it  seeks  to  aid,  may,  under  cer- 
tain circumstances,  furnish  just  grounds  of  sus- 
picion as  to  its  truthfulness.    Id. 

68.  Where  one  entered  the  inclosure  of  an- 
other and  took  what  he  claimed  to  be  his  prop- 
erty, it  was  held  that  he  had  the  burden  to 
establish  his  title  to  the  property,  and  that  he 
could  acquire  no  legal  right  by  the  possession 
thus  obtained.  Cumberledge  v.  Cole,  44  Iowa, 
181. 

64.  Where  the  title  of  one  party  to  a  tract  of 
swamp  land  was  based  upon  a  deed  and  c-ertifi- 
cate  of  pre-emption,  and  the  title  of  another  was 
based  upon  a  deed  executed  prior  to  the  former, 
but  there  was  no  evidence  that  a  certificate  had 
ever  been  issued  to  the  grantee  in  the  deed  or 
those  from  whom  he  claimed,  held  that  the  bur- 
den was  upon  the  party  having  no  certificate  to 
establish  the  fact  that  one  had  been  issued  and 
that  its  date  was  prior  to  that  of  the  other,  and 
that  in  its  absence  the  title  based  upon  the  cer- 
tificate offered  in  evidence  must  prevail.  Walker 
V.  Plumer,  44  Iowa,  406. 

66.  Delivery  of  property  held  in  trust. 
Where  a  debtor  placed  in  the  hands  of  his  cred- 
itor certain  railroad  shares,  instructing  him 
either  to  sell  them  and  apply  the  proceeds  upon 
his  indebtedness,  or  return  them  within  a  speci- 
fied time,  and  the  creditor  proved  their  delivery 
to  a  third  party  who  promised  to  place  them  in 
the  hands  of  the  debtor,  the  burden  of  proof  is 
with  the  former  to  show  actual  deHveiy  to  the 
debtor  or  authority  in  the  third  party  to  receive 
the  shares  for  him.  Woodruff  v,  Thurlby  et  al., 
89  Iowa,  844. 

66.  In  action  for  breach  of  covenant. 

In  an  action  for  a  breach  of  covenant  of  seizin, 
an  allegation  that  defendant  is  not  lawfully 
seized  casts  upon  him  the  burden  of  proof. 
{Schofield  V,  Iowa  Homestead  Co,,  82  Iowa,  817; 
Barker  v.  Kuhn,  88  Id.,  892.)  Blackshire  v. 
The  Iowa  Homestead  Co.,  89  Iowa,  624. 

67.  As  to  sanity  of  person.     The  law 

presumes  the  sanity  of  a  person,  and  the  burden 
of  proof  is  upon  him  who  seeks  relief  from  a 
legal  obligation  on  the  ground  of  insanity.  State 
V,  Geddis,  42  Iowa,  264. 

68.  As  to  right  in  street  vacated.   In 

an  action  to  eigoin  the  vacation  of  a  street  the 


plaintiff  has  the  burden  to  establish  the  fiEict  that 
he  has  rights  which  are  abridged  thereby.  Saw^ 
yer  v,  Meyer  et  al,,  45  Iowa,  152. 

69.  As  to  rendering  account.  The  de- 
fendant had  negotiated  at  various  times  plain- 
tiff *s  notes,  the  proceeds  of  which  he  claimed  to 
have  paid  the  plaintiff  on  different  occasions;  in 
an  action  by  the  plaintiff  to  recover  an  amount 
he  alleged  to  be  still  in  defendant's  hands,  it  was 
held  that  the  rendering  of  an  account  was  as 
much  the  duty  of  plaintiff  as  defendant,  and 
that  the  burden  was  not  upon  the  defendant  to 
make  an  accounting.  Davenport  v,  Schutt,  46 
Iowa,  510. 

V.  Best  AND  Secondary  EviDEHCB. 

70.  introduction  of  copies  of  written 
instruments.  If  a  writing  is  under  the  con- 
trol of  the  party  notified  and  required  to  pro- 
duce it,  though  not  in  his  immediate  possession, 
it  is  sufiBcient  ground  for  the  admission  of  a  copy. 
Connor  v.  The  District  Township  of  Ludlow,  85 
Iowa,  375. 

71.  Before  the  copy  of  an  instrument  can  be 
admitted  in  evidence,  even  though  its  correctnesa 
be  unquestioned,  the  loss  of  the  original  most 
be  satisfactorily  established.  Grimes  v,  Tk§ 
Simpson  Centenary  College,  42  Iowa,  589. 

72.  Secondary  evidence  of  deeds.  The 

record  or  other  secondary  evidence  of  a  deed  ia 
not  admissible  in  evidence  to  prove  title,  until  it 
is  shown  that  the  original  is  lost,  or  not  in  the 
possession  or  control  of  the  party  offering  the 
secondary  evidence.  (Byington  v.  Oaks,  82 
Iowa,  489;  Aekley  v.  Sexton,  24  Id.,  821;  WiU 
Hams  V.  Heath,  22  Id.,  520.)  Courtwright  v. 
Deeds,  37  Iowa,  503. 

73.  An  agent  of  a  party  to  an  action  who  had 
held  possession  of  title  deeds  which  are  lost,  may 
make  the  necessary  preliminary  proof  to  admit 
secondary  evidence  of  their  contents.  CoHnn  v. 
Beebe,  36  Iowa,  336. 

74.  Where  the  original  deed  is  not  in  the  pos- 
session, or  under  the  control  of  the  party  wishing 
to  introduce  it,  the  record  copy  of  the  same  is 
competent.  It  is  not  necessaiy  to  its  competency 
that  resort  shall  first  have  been  had  to  legal  pro- 
cess to  procure  the  original.  McNichoU  v.  WO- 
son  et  al,,  42  Iowa,  385. 

75.  Upon  proof  that  a  deed  of  trust  had  been 
sent  to  another  county,  and  was  there  in  the 
possession  of  the  court,  the  reoord  of  the  deed 


EVIDENCE  IN  CIVIL  CASES. 


145 


Opinion  of  Witnesses — Generally. 


was  properly  admitted.  Ingle  v,  Janes  et  al,, 
43  Iowa,  286. 

76.  Statement  as  to  the  efOsot  of  a  let- 
ter. The  statement  of  a  witness  that,  in  reply 
to  a  letter  of  inqaixy,  respecting  the  amount  of 
an  nniecorded  mortgage  the  answer  was  **  evas- 
ive,'* is  a  condnsion,  and  accordingly  incompe- 
tent. Tho  letters  themselves  should  be  inizo- 
dnoed  to  determine  the  character  of  the  reply. 
KeOoff  V.  Frazier,  40  Iowa,  502. 

77.  Evidence  in  former  trial:  short- 
hand reporter.  The  testimony  of  the  short- 
hand reporter  in  regard  to  evidence  introduced 
upon  a  former  trial  is  competent,  when  it  is 
based  upon  his  recollection  of  the  evidence  itself 
and  not  of  his  notes.  Moore  v.  Moore,  S9  Iowa, 
461. 

78.  The  reporter's  not^  alone  are  competent 
evidence  of  tratimony  given  upon  a  former  trial, 
imtil  a  satisfactory  showing  be  made  why  they 
are  not  produced.  The  State  v.  Maloy,  44  Iowa, 
104. 

70.  Assignment  of  a  judgment.    The 

assignment  in  writing  of  a  judgment  cannot  be 
established  by  parol,  upon  a  showing  that  the 
instrument  had  been  sent  to  the  clerk  for  record 
and  not  returned.  The  assignment  being  con- 
structively in  the  possession  of  the  assignee,  he 
will  not  be  permitted  to  testify  to  its  contents. 
Hawkins  f>.  Rice  etal,,iO  Iowa,  435. 

80.  Proof  of  the  fact  of  ownership  does  not 
ipso  fcLctOy  open  the  way  for  the  admission  of 
evidence  as  to  the  fact  of  the  assignment.    Id. 

81.  Articles  of  incorporation.  A  change 
in  the  name  of  a  corporation  can  only  be  effected 
by  changing  the  articles  of  incorporation,  and 
of  tiiis  change  the  best  evidence  is  the  axtides 
themselves.  The  C,,D,<t  M.  R,  Co.  v.  Keiseh 
43  Iowa,  39. 

82.  Medical  works  and  opinions  of 
medical  experts.  The  statute  (Rev.,  §3995), 
making  admissible  books  of  science  or  art  does 
not  render  inadmissible  any  other  evidence  res- 
pecting matters  to  which  they  relate,  which  was 
before  admissible.  Brodhead  v,  WiUse,  35  Iowa, 
429.  Citing  The  State  v,  Hinkle,  6  Id.,  380; 
McKiviU  V.  Cone,  30  Id  ,  455. 

83.  Hence,  medical  or  surgical  authorities  are 
not  the  best  or  only  evidence  as  to  whether  there 
18  not  a  difference  among  them  as  to  the  mode 
of  treatment  or  proper  course  to  be  pursued;  but 

12 


the  same  may  be  shown  by  the  evidence  of  com- 
petent physicians  or  surgeons.    Id, 

84.  In  like  manner  such  witnesses  are  compe- 
tent to  testify  as  to  who  are  standard  authorsi 
and  as  to  what  treatment  they  prescribe.    Id. 

86.  Testimony  of  deoeased  witness* 

The  testimony  of  one  who  is  called  to  give  the 
evidence  of  a  deceased  witness  upon  a  former 
trial  must  include  the  cross-examination  of  such 
witness  or  it  will  not  be  competent.  Harrison 
V.  Charlton,  42^  Iowa,  573. 

86.  A  witness  called  to  give  the  testimony  of 
a  deceased  witness  upon  a  former  trial  must  be 
able  to  state  the  substance  of  all  the  latter's  evi- 
dence. Fell  V.  The  B.,  C.  R.  <^  M.  R.  Co.,  48 
Iowa,  177. 

VI.  Opinion  of  Witnesses. 
a.  Generally. 

87.  When  admissible.  The  rule  admit- 
ting the  opinions  of  witnesses  called  experts  is 
confined  to  questions  of  science  and  skill.  It  is 
accordingly  held,  in  an  action  against  a  dty  for 
damages  resulting  from  iiguries  caused  by  de- 
fective streets,  that  the  opinion  of  a  fanner  of 
long  experience  and  familiar  with  loading  straw 
and  hay  that  a  wagon  loaded  therewith  in  the 
manner  of  the  one  upon  which  plaintiff  was 
riding  when  the  accident  occurred,  was  not  safe 
for  riding  over  ordinary  roads,  was  inadmissible. 
Bills  V.  The  City  of  Qttumwa,  35  Iowa,  107. 

88.  After  a  witness  has  stated  the  facts  and 
circumstances  of  a  transaction  within  his  knowl- 
edge, he  may  then  be  asked  his  opinion  respect- 
ing them.  (Pelamourges  v.  Clark,  9  Iowa,  1; 
Durham* s  Appeal,  27  Coxm.,  193).  His  conclu- 
sions based  upon  previous  knowledge  and  not 
derived  from  the  immediate  facts  to  which  he 
has  testified  would  be  inadmissible.  {Clapp  v. 
Fullerton,  34  N.  T.,  190;  O'Brien  v.  The  Peo- 
ple, 36  Id.,  576;  Real  v.  The  People,  42  Id., 
270;  HewleH  v.  Wood,  55  Id.,  634;  Common- 
wealth  V.  Wilson,  1  Gray,  337;  Commonwealth 
V.Fairbanks,  2  Allen,  511;  Wymanv.  Gould^ 
47  Maine,  159.)  The  State  v.  Stickley,  41  Iowa, 
232. 

89.  A  witness  cannot  be  asked  a  question  the 
answer  to  which  would  be  simply  his  conclusion 
or  opinion.  Barnes  v.  The  Incorporated  Town 
of  Newton,  46  low,  567. 

90.  A  witness  will  not  be  permitted  to  answer 
a  question  calling  for  his  conclusion  respecting  a 
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state  of  fietcts  to  which  he  has  testified.    Loche 
V.  The  8.  C,  (tP.  R.  Co,,  46  Iowa,  109. 

91 .  Where  the  custodian  of  the  ballot  box  had 
testified  respecting  the  condition  of  the  box  and 
ballots,  it  was  hMy  not  to  be  ezior  to  exclude 
his  opinion  as  to  whether  or  not  the  box  had 
been  tampered  with,  sinoe  all  the  fects  upon 
which  the  opinion  was  based  were  in  evidence, 
although  such  opinion  might  have  been  admis- 
sible.   Mcintosh  V.  Livingston,  41  Iowa,  219. 

92.  Of  justice  of  the  peace.  In  an  ac- 
tion against  a  county,  by  a  justice  of  the  peace, 
to  recover  his  fees  in  a  criminal  proceeding  where 
the  prosecution  failed,  evidence  of  another  jus- 
tice of  the  peace,  as.  to  what  length  of  time,  in 
his  opinion,  it  would  take  to  hear  and  determine 
the  proceeding  in  question,  is  not  admissible. 
Evans  r.  Story  County,  35  Iowa  126. 

98.  In  action  to  recover  for  ix^uries 
Bostained  by  defective  bridge.  Witnesses 
should  not  have  been  permitted  to  express  the 
opinion  that  the  falling  of  the  span  was  occa- 
sioned by  a  displacement  of  the  stringers,  re- 
sulting £rom  the  action  of  snow  and  ice,  expert 
testimony  not  being  admissible  to  establish  such 
a  &ct.  Hughes  v.  The  County  of  Muscatine, 
44  Iowa,  672. 

94.  In  an  action  against  a  coal  com- 
pany for  iignries  caused  by  the  alleged  neg- 
ligence of  its  engineer,  the  superintendent  of  the 
company  was  properly  allowed  to  state  whether 
in  his  opinion  the  engineer  was  competent, 
without  previously  showing  himself  to  be  an 
expert.  Couch  v.  The  Watson  Coal  Co.,  46 
Iowa,  17. 

95.  As  to  damages:  in  ad  quod  dam- 
num proceedinfi^s.  It  was  held  proper  in  a 
proceeding  to  appropriate  a  railroad  right  of  way, 
to  ask  a  witness  to  *' state  how  embankments 
affect  communication  with  different  sides  of  the 
railroad.**  The  question  asks  for  a  fact  rather 
than  an  opinion.  Smalley  v.  The  Iowa  Pacific 
R.  R.  Co,,  86  Iowa,  571. 

96. :  ground  of  estimate.  A  wit- 
ness on  cross-examination  stated  at  length  the 
grounds  for  his  estimate  of  the  diminished  value 
of  the  preouses,  some  of  which  were  legitimate 
and  proper,  while  it  was  claimed  others  were  not. 
Held,  that  a  refusal  to  exclude  all  was  not  erro- 
neouB  as  the  defendant  might,  by  asking  it,  have 
had  the  court  instruct  the  jury  as  to  them,  and 


their  proper  effect  on  the  testimony  of  the  wit- 
ness and  his  estimate  of  damages.    Id, 

97.  :  discretion  of  court.     As  to  * 

whether  a  witness  in  such  case  discloses  sufficient 
knowledge  of  the  market  value  of  land  in  that 
vicinity  to  render  him  competent  to  testify  as  to 
the  damages  is  so  largely  a  matter  of  discretion 
in  the  judge  that-  his  ruling  thereon  will  not  be 
disturbed  except  in  a  manifest  case  of  abuse.   Id, 

h.  Of  experts, 

98.  General  rules :  brakesman  on  rail- 
road. To  render  admissible  the  opinion  of  one 
as  an  expert,  the  pursuit  in  which  the  witness 
claims  to  be  such  must  be  one  of  science,  skill, 
trade  or  the  like.  A  brakeman  on  a  railroad  ia 
not  an  expert  of  such  a  character  as  to  qualify 
him  to  give  his  opinions  upon  matters  pertaining 
thereto.  Hamilton  v.  The  Des  Moines  Valley 
R,R.  Co.,  96  Iowa,  31. 

99.  If  the  consequences  of  actions,  or  combi- 
nations of  circumstances,  cannot  be  understood 
by  those  not  possessing  skill  or  peculiar  knowl- 
edge thereof,  opinions  of  experts  are  admissible. 
Id,,  and  Moreland  v,  Mitchell  County,  40  Id., 
394. 

100.  On  the  other  hand,  if  the  fisijcts  in  evi- 
dence are  of  such  a  character  that  conclusions 
therefrom  may  be  reached  by  the  jury  without 
skill  or  peculiar  knowledge,  then  the  opinions 
of  experts  are  not  admissible.    Id, 

101.  Brakemen,  baggagemasters  and 
conductors  are  not  competent  to  give  their 
opinion  as  experts  respecting  the  coupling  of  can, 
and  as  to  the  danger  a  brakeman  would  incur 
by  attempting  to  make  a  coupling  under  certain 
drcumstances.  Muldowney  v,  Illinois  Central 
R,  R,  Co,,  36  Iowa,  462. 

102«  When  the  sulject  so  &r  partakes  of  the 
nature  of  a  science  or  trade  as  to  require  a  pre- 
vious course  of  study  or  habit  in  order  to  the  at- 
tainment of  a  knowledge  of  it,  opinions  of 
experts  are  admissible.    Id, 

103.  On  the  other  hand,  if  the  relation  of  fiusts 
and  their  probable  result  can  be  determined  with- 
out especial  skill  or  study,  the  facts  themselves 
must  be  given,  and  the  jury  left  to  draw  conclu- 
sions or  inferences.    Id, 

104.  Whether  in  a  given  case  a  shaded 
object  would  be  rendered  visible  by  artificial 
light  shining  from  a  certain  specified  point  is  not 
a  question  of  technical  knowledge  or  trained 
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r>b8exvatdon,  but  is  rather  a  matter  of  judgment 
based  upon  common  observation  and  a  knowl- 
edge of  the  reflecting  surfaces  in  the  particular 
case,  and  is  not,  therefore,  a  proper  subject  for 
expert  testimony.  Weane  v.  The  K.  d-  D.  M. 
R.  Co,,  45  Iowa,  246. 

105.  The  iiQuiy  being  received  while  a  loco- 
motive was  running  backward,  the  testimony  of 
an  experienced  engineer  respecting  the  rate 
of  speed  of  a  locomotive  running  in  that  man- 
ner which  was  usually  considered  safe,  was  held 
to  be  competent.  Cooper  r.  The  Central  R,  R,, 
44  Iowa,  134. 

106.  He  was  also  properly  permitted  to  tes- 
tify respecting  the  effect  of  striking  an  animal 
upon  the  track  by  a  locomotive  running  back- 
ward.   Id, 

107.  If  the  relations  of  facts  and  their  prob- 
able results  can  be  determined  without  especial 
skill  or  study,  the  facts  themselves  must  be  given 
to  the  juiy,  who  should  be  left  to  draw  their  own 
coudnsions.  In  such  a  case  the  testimony  of 
experts  is  not  competent.  Belair  v.  The  Chicago 
4tN,  W,  R,  R,  Co.,  43  Iowa,  662. 

108.  House  builders  and  mechanics. 
Where  the  contract  for  the  construction  of  a 
building  stipulated  that  it  should  have  a  wood 
cornice  with  brackets,  but  without  stipulating 
whether  the  cornice  should  be  placed  on  the  wall 
above  the  upper  joist  or  below  that  point,  or 
what  width  of  cornice  or  length  of  bracket  there 
should  be,  it  was  held  competent  in  an  action  by 
the  contractor  for  extra  work  in  running  walls 
above  the  joist,  to  admit  the  testimony  of  other 
builder;  as  to  these  matters,  and  to  show  by  them 
that  in  ord&r  to  properly  place  a  cornice  of  a 
proper  width  on  the  building  according  to  con- 
tract, the  walls  should  have  been  built  up  to  the 
point  they  were  built  to  and  for  which  plaintiff 
claimed  extra  pay.  (1  Greenl.  Ev.,  §  §  292, 297; 
Pmney  v,  Thompson,  3  Iowa,  74.)  Haver  v, 
Tenney  «<  al.,  36  Iowa,  80. 

100.  A  painter  cannot  testify  as  an  expert  in 
regard  to  the  workmanship  exhibited  in  the  film- 
ing and  construction  of  a  building.  Kilboum, 
Jenkins  dt  Co,  v,  Jennings  <it  Co.,  38  Iowa,  533. 

110.  Practical  mechanics  of  many  years  ex- 
perience, whose  evidence  showed  them  compe- 
tent, were  properly  admitted  to  testify  as  to  the 
measurement  of  masonry.  SchuUe  dt  Wagner 
«.  Henessijt  40  Iowa,  352. 

111.  As  to  sanity  of  person.    A  witness 


who  has  not  been  shown  to  be  an  expert  cannot 
be  permitted  to  testify  respectinfir  the  menta. 
condition  of  one  who  pleads  insanity  as  a  defense 
The  State  v,  Geddis,  42  Iowa,  264. 

112.  Cannot  give  opinion  respecting 
ultimate  facts.  An  expert  cannot  give  his 
opinion  respecting  ultimate  facts,  ms  condn- 
sions  are  competent  only  when  based  upon  focts 
testified  to  by  himself  or  by  others,  and  should 
be  excluded  when  based  upon  a  hypothesis  which 
has  no  foundation  in  the  evidence.  Muldowney 
V,  I,  C,  R,  Co.,  39  Iowa,  615. 

118.  Is  the  lowest  order  of  testimony. 

The  testimony  of  experts  is  evidence  of  the  lowest 
order  and  most  unsatisfactory  character.  Whita- 
her  V,  Parker,  42  Iowa,  585.  Following  the 
opinion  in  this  respect  expressed  in  Borland  9, 
Walrath,  33  Iowa,  130. 

Pasol  EvmEKCB. 

a.  Generally, 

1 14.  Notice  to  remove  fence.  In  an  ac- 
tion against  a  road  supervisor  for  trespass  in 
tearing  down  a  fence  which  obstructed  the  high- 
way, the  admission  of  the  written  notice  to 
remove  the  fence  was  held  not  to  operate  to  ex- 
clude parol  testimony  bearing  upon  the  sulgect 
matter  of  the  controversy.  Mosher  v,  Vincent, 
39  Iowa,  607. 

115.  To  show  that  firaud  has  been  used 
to  prevent  issuance  of  patent.  Parol  evi- 
dence is  admissible  to  show  that  a  railroad  com- 
pany has  fraudulently  prevented  the  issuance  to 
it  of  patents  to  lands,  for  the  purpose  of  avoid- 
ing taxation.  The  M.  dt  M,  R,  R,  Co,  v.  Brown, 
39  Iowa,  655. 

h.  To  vary  writing. 

116.  Evidence  of  custom  to  aid  con- 
struction of  contract.  Where  it  is  not  ap- 
parent that  the  language  of  a  contract  is  used 
in  any  neV,  peculiar  or  technical  sense,  extrinsic 
evidence  is  not  adnussible  to  aid  in  its  construc- 
tion. Cash  V,  Hinkle,  36  Iowa,  623.  Follow- 
ing Willmering  v,  McGaughey,  30  Iowa,  205. 

117.  Contract  for  the  sale  and  delivery 
of  ''sixty-five  head  of  fat  hogs,  to  weigh  two 
hundred  and  twenty-five  pounds  and  over:'* 
Held,  in  an  action  for  refusing  to  receive  the 
hogs,  1.  That  the  coiitract  called  for  hogs  weigh- 
ing 225  pounds  each:  2.  That  parol  evidence  to 
the  effect  that  by  custom  this  language  was  un- 
derstood to  mean  that  the  hogs  should  average 
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ihat,  was  not  admissible.  Bbck,  Ch.  J.,  diaaent- 
ing-   Id, 
And  see,  title  Custom,  ante. 

118.  Where  the  considerations  lead- 
ing to  a  contract  and  forming  its  basis  are 
expressed  in  clear  and  unmistakable  langoage, 
parol  evidence  is  inadmissible  to  vary  or  differ- 
ently apply  it.  Cartioright  v,  Strickler,  37  Iowa, 
382. 

119.  Contract  preceding  deed.  A  deed 
is  not  evidence  of  the  contract  between  the  grantor 
and  grantee,  but  simply  the  final  consummation 
of  the  contract,  and  payment  of  the  purchase 
money,  together  with  possession  of  the  property 
sold,  constitutes  a  part  performance  sufficient  to 
take  the  antecedent  contract,  where  it  rests  in 
parol,  out  of  the  statute  of  frauds,  and  thus  per- 
mit the  introduction  of  oral  evidence  showing 
what  the  contract  in  £eu;£  was.  Trayer  v,  Reeder, 
45  Iowa,  272. 

120.  Be8i>ecting  note  and  mortgage. 

The  admission  of  parol  evidence  to  show  that  at 
the  time  a  new  note,  with  personal  surety,  was 
given  in  place  of  an  old  one  secured  by  mortgage, 
it  was  agreed  that  the  mortgage  should  be  con- 
tinued as  security,  is  no  violation  of  the  rule 
re8i)ecting  the  admission  of  parol  evidence.  Part 
V,  Robbinst  35  Iowa,  208. 

121.  Promissory  note.  Parol  evidence  is 
not  admissible  to  show  that  a  note  was  not  in- 
tended as  a  claim  against  the  maker.  Atkinson 
V.  Blair  etaL,28  Iowa,  156. 

122.  In  an  action  upon  a  note  it  is  competent 
to  show  by  parol  evidence  the  peculiar  meaning 
of  the  term  current  funds,  and  that  the  parties 
understood  it  to  mean  money.  Haddock  v. 
Woods,  46  Iowa,  433. 

123.  While  the  understanding  of  the  parties 
respecting  the  conditions  of  a  contract  cannot  be 
shown  by  parol,  their  understanding  of  the 
meaning  of  the  wwds  used  therein  may  be  com- 
petent.   Id, 

124.  To  show  fraud  in  contract  of 
sale.  While  parol  evidence  of  a  prior  or  con- 
temporaneous verbal  warranty  is  not  admissible 
where  the  contract  of  sale  was  reduced  to  wri- 
ting, such  evidence  is  admissible  to  show  fraud 
on  the  part  of  the  seller  and  that  by  reason  of 
his  false  and  fraudulent  representations,  the 
buyer  was  induced  to  enter  into  the  written 
agreement  without  warranty.  (1  Greenleaf  on 
Ev.,  section  284;  Erwin  r,  Sanders,  1  Cow., 


249;  Van  Valkenburgh  v.  Brown,  12  Johns. ^ 
837;  Gelpecke,  Winslow  <t  Co,  v,  Blake,  15 
Iowa,  387;  Jack  v,  Naber,  Id.,  451.)  Bora- 
hacker  v.  Ware,  37  Iowa,  85. 

126.  Exception  in  cases  of  fraud,  ac- 
cident or  mistake.  The  rule  excluding  parol 
evidence  which  tends  to  vary  the  terms  of  a 
written  instrument,  does  not  apply  to  the  case 
where,  by  reason  of  fraud,  accident  or  mistake, 
the  instrument  does  not  embody  the  contract  of 
the  parties.    Van  Dusen  v.  Parley,  40  Iowa,  70. 

126.  In  aiding  construction  of  written 
contract.  While  in  the  construction  of  a  writ- 
ten contract  the  circumstances  surroanding  its 
execution  may  be  introduced  in  evidence  for  the 
purpose  of  aiding  the  court  in  construing  it  when 
there  is  any  ambiguity  on  its  face,  the  declara- 
tions of  the  parties  as  to  what  was  intended  by 
the  contract  are  not  admissible.  Grimes  v.  The 
Simpson  Centenary  College,  42  Iowa,  589. 

127*  Parol  evidence  to  vary  terms  of 
policy.  Parol  contemporaneous  evidence  is  not 
admissible  to  vary  the  terms  of  an  insurance 
policy.  Mills  V,  The  Farmers'  Ins,  Co,,  87 
Iowa,  400. 

128.  Patent.  Parol  evidence  is  not  admis- 
sible to  contradict  or  vary  the  patent  of  the  gov- 
ernor, but  only  to  show  that  the  railroad  com- 
pany has  been  guilty  of  fraudulent  practices  to 
prevent  the  issuance  of  the  patent.  Iowa  Falls 
<t  Sioux  City  R,  R.  Co,  v.  Woodbury  County,  38 
Iowa,  498. 

129.  Contract  in  writing.  Parol  evidence 
of  contemporaneous  conversations  is  not  admis- 
sible to  alter  or  vary  a  contract  created  by  a 
proposition  to  a  city  council  in  writing,  and  an 
acceptance  of  it  by  them  in  a  written  resolu- 
tion. Curtiss  V,  The  City  of  Waterloo,  38  Iowa, 
266.  ' 

130.  A  written  guaranty  of  the  pay- 
ment of  a  specified  sum  at  a  certain  time 
and  place,  cannot  be  shown  by  parol  to  have 
been  a  guarantee  for  the  fulfillment  by  a  third 
party  of  a  promise  to  pay  the  same  or  a  different 
sum  at  another  time  and  place.  Andrews  v. 
Tedford,  314. 

Vm.  BBS  GsSTiB. 

131.  The  declarations  of  a  party  enter- 
ing upon  land  for  the  purpose  of  maJdng  a 
survey  thereof,  respecting  his  intention  in  regard 
to  the  property  and  the  purpose  for  which  the 
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surrey  was  being  made,  are  admissible  as  part 
of  tho  res  gestce  to  show  that  the  entry  was  with 
the  intent  to  take  possession  of  the  land.  Ste- 
phen et  ah  V.  MeCloy,  86  Iowa,  659. 

132.  Declaration  of  patient.  In  an  ac- 
tion for  personal  iiguiies  the  attending  physician 
may  testify  to  the  declarations  of  his  patient, 
respecting  the  pain  and  saffering  caused  by  his 
kguries.  (Graif  v,  McLaughlin,  26  Iowa,  279.) 
T&wnsend  v.  The  City  of  Des  Moines,  42  Iowa, 
657. 

133.  OfpartyinposBession.  Thededa- 
nitions  of  a  paxiy  in  the  possession  of  personal 
property,  explanatory  of  such  possession,  are 
competent.  Stephens  v.  Williams,  46  Iowa, 
540.  Following  Taylor  v.  Lush,  9  Id.,  444; 
Blahe  v.  Graves,  18  Id.,  812;  Ross  v,  Hayne,  8 
G.  Gr.,  211. 

134.  In  an  action  of  replevin  against  a  sher- 
iff for  com  levied  upon  as  the  property  of  A. ,  the 
plaintiff  claimed  that  the  com  was  his  own, 
having  been  purchased  by  A.  as  his  agent,  and 
with  money  furnished  by  him:  Held,  that  a 
letter  written  by  A.  to  plaintiff,  containing  a 
general  statement  of  com  purchased  for  plaintiff, 
was  not  admissible  to  establish  the  fact  of  his 
ownership.  Howell  v.  Price  et  al.,  40  Iowa, 
548. 

136.  Fart  of  act  or  declaration.  When 
part  of  an  act,  declaration  or  conversation  has 
been  given  in  evidence,  the  whole  of  the  same 
on  the  same  subject  may  be  inquired  into  by  the 
opposite  party.  Courtwright  v.  Deeds,  87  Iowa, 
508. 

186.  Snrronnding  flEtctB  and  cironm- 
stanoes.  In  an  action  by  an  administrator  to 
recover  for  the  value  of  proper^  alleged  to  have 
been  sold  the  defendant,  with  whom  the  intes- 
tate lived  at  the  time  of  such  alleged  sale,  and 
at  whose  house  he  died,  evidence  tending  to 
show  the  amount  and  value  of  intestate  *8  prop- 
erty at  the  time  he  went  to  reside  with  ddend- 
«nt»  was  held  to  have  been  properly  admitted. 
Simmons  v.  Bust,  89  Iowa,  241. 

IX.  AniossioirB  and  Declarations. 

187.  Contradiction  of  witness  by  con- 
trary declaration.  The  evidence  of  a  party 
who  testifies  as  a  witness  to  the  existence  of  a 
particular  £act,  may  be  weakened  hy  showing 
his  oontrazy  declarations  in  respect  to  the  same 
matter.    The  rule  as  to  laying  foundation  appli- 


crble  where  a  party  is  sought  to  be  impeachedt 
does  not  apply.    Lttcas  v,  Flinn,  85  Iowa,  9. 

188.  Declaration  of  agent.  The  admis- 
sions or  declarations  of  an  agent  are  admissible 
against  his  principal  only  when  made  within  the 
scope  of  his  authoriiy.  Livingston  v.  The  Iowa 
Midland  Railway  Co,^  85  Iowa,  555. 

189. :  application  of  the  rule.    In 

an  action  against  a  railroad  company  for  failure 
to  oonstroct  a  cattle  pass,  which,  it  was  claimed 
by  plaintiff,  it  had  agreed  to  do,  a  letter,  in  re- 
lation thereto,  written  to  plaintiff  by  the  super- 
intendent, whose  duty  was  in  operating  and 
keeping  in  repair  the  road,  was  held  not  admis- 
sible. The  cattle  pass,  being  an  independent 
construction,  is  not  properly  embraced  in  repairs. 
Id, 

140. :  of  payee  alter  maturity  of 

note.  Evidence  of  the  statements  of  the  payee 
after  the  maturity  of  the  note  to  the  maker,  that 
the  note  was  in  his  possession,  is  secondary,  and 
not  admissible  to  show  that  the  transfer  was  after 
maturity.    Rea  v,  Owens,  87  Iowa,  262. 

141.  Stipulation  of  attorneys.  A  stip- 
ulation in  writing  by  the  attorneys  of  the  parties, 
to  the  effect  that  the  proof  shows  a  certain  state 
of  facts,  is  admissible  in  evidence  upon  an  issue 
joined  after  the  filing  of  such  admission.  Jones 
V.  Clark,  37  Iowa,  586. 

142.  Weight  of  admission.  Mere  verbal 
admissions,  hastily  or  impulsively  made,  should 
be  received  with  caution;  but,  when  deliberately 
made  and  often  repeated,  they  become  satisfac- 
tory evidence.  Martin  v.  The  Town  of  Algona 
et  al.,  40  Iowa,  890. 

148.  Explanation  of  meaning  by  wit- 
ness. Where  a  witness  was  permitted  to  ex- 
plain certain  words  which  he  used  to  another  and 
the  explanation  did  not  modify  their  common 
import,  it  was  held  error  without  pretjudioe    Id, 

144.  The  declarations  of  an  engineer, 

made  some  months  after  an  accident  by  which 
the  property  of  plaintiff  was  destroyed,  are  not 
competent  evidence  in  an  action  to  charge  a  rail- 
road company  with  liability  therefor.  Tread" 
way  V.  The  S.  C.  dt  St.  P.  R.  Co.,  40  Iowa,  526. 

146.  Admission  of  attorney.  The  admis- 
sions of  an  attorney,  to  bind  his  dient,  must  be 
distinct  and  formal,  and  made  for  the  express 
purpose  of  dispensing  with  formal  proof  of  a 
fact  at  the  trial.    Id. 
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146.  Admissions  of  ix^ured  paaiies.  The 

statements  of  one  ii^jured  by  the  alleged  negli- 
gence of  a  railway  company,  made  after  the  ac- 
cident, are  not  conclusive  respecting  the  manner 
in  which  the  accident  occurred  and  the  absence 
of  willful  intention  to  injure  him,  but  may  be  con- 
sidered in  connection  with  other  circumstances. 
Cooper  V,  The  Central  B,  R,  of  Iowa,  44  Iowa, 
134. 

147.  Admission  as  to  title.  When  in  an 
action  involvini?  title  to  land  the  one  party  has 
admitted  in  the  abstract  attached  to  his  petition 
the  chain  of  titie  insisted  upon  by  the  other,  the 
latter  has  no  need  to  substantiate  his  claim  by 
the  introduction  of  the  patent  and  deeds.  Em- 
ton  V.  Randall,  45  Iowa,  HI. 

148.  Of  firandnlent  grantor.  In  an  action 
to  set  aside  a  conveyance  as  fraudulent,  the  ad- 
missions of  the  grantor  to  third  persons  before 
the  conveyance  was  made  that  he  was  indebted 
to  the  grantee  are  admissible.  Moss  dt  Co,  v, 
Dearing  etahj46  Iowa,  530. 

149.  Explanatory  evidence.  If  the  writ- 
ten or  oral  statements  of  a  witness  are  introduced 
to  establish  an  admission,  he  has  the  privilege 
of  giving  his  understanding  of  its  import  or 
stating  its  true  meaning  in  the  connection  as 
used  by  him.  Mickey  v.  The  Burlington  Ins. 
Co,  35  Iowa,  174. 

190.  Bespeoting   irrelevant  matters. 

Declarations  of  a  party  not  relevant  to  the  issues 
involved,  are  not  admissible  as  part  of  the  res 
gestce.  Farmers  <0  Merchants  Bank  v,  Toung, 
36  Iowa,  44. 

161.  Bespeoting  liability  of  party.  W., 

a  miner  in  the  ^employ  of  G.,  who  had  been  en- 
joined from  the  prosecution  of  his  business, 
sought  to  recover  under  an  alleged  special  con- 
tract, by  the  terms  of  which  his  wages  were  to 
go  on  during  the  continuance  of  the  injunction. 
G.  denied  the  existence  of  the  contract,  and  it 
was  held,  that  his  declarations,  to  the  effect  that 
the  **  time  of  all  his  employes  should  go  on ''  the 
same  as  if  they  were  working,  were  competent 
evidence  to  corroborate  the  testimony  of  W. 
Wiley  V.  Griswold,  41  Iowa,  375. 

162.  Deelarations  of  partners.  In  such 
an  action  against  a  firm,  the  several  declarations 
of  the  partners  are  admissible,  for  the  purpose 
of  showing  the  undertakings  of  the  firm  respec- 
ting the  employes.    Id. 


X.  DOCUMENTART  EviDENCB. 

a.  Judicial  and  official  writings, 

153.  Order  of  oonrt.  An  order  of  court 
appointing  a  receiver  of  the  defendant  is  admis- 
sible where  the  fact  of  the  appointment  is  put 
in  issue  by  the  pleadings.  Allen  v.  The  Central 
Railroad,  42  Iowa,  683. 

154.  Record  in  another  case.   The  use 

of  a  part  of  the  record  of  another  cause  between 
other  parties,  implies  the  right  to  introduce  aU 
the  parts,  and  it  will  be  taken  as  a  whole.  If  one 
bases  a  claim  upon  the  alleged  violation  of  an 
injunction  in  another  action,  he  will  be  equally 
affected  by  all  orders  therein  made  resp^sting 
the  injunction.  Lamb  v.  The  B.  C.  R,  dt  M, 
R.  Co,,  39  Iowa,  333. 

165.  Judicial  proceedings.  The  record 
of  a  judicial  proceeding  is  not  competent  evi- 
dence a^^ainst  one  who  was  not  a  party  or  privy 
thereto,  and  who  makes  no  claim  thereunder. 
Preston  v.  Turner,  36  Iowa,  671. 

156.  Sheriffs  return.  A  sheriff's  return 
upon  an  execution  showiug  sale  of  mortgaged 
premises  to  the  judgment  creditor,  the  amount 
for  which  it  sold,  and  the  sum  retained  by  the 
creditor  to  apply  in  discharge  of  the  debt,  is 
competent  evidence  of  the  facts  recited.  Berge 
V.  Rhinehart,  36  Iowa,  369. 

157.  Beport  of  state  officers.  A  report 
of  the  Register  of  the  State  Land  Office,  is  not 
competent  evidence  to  show  that  lands  have 
been  patented  to  a  railroad  company.  Gordon 
v\  Bucknell  et  aZ.,  38  Iowa,  438. 

158.  Letters  of  administration.  Let- 
ters of  administration  are  prima  facie  evidence 
of  all  they  purport  to  show,  and  in  the  absence 
of  rebutting  evidence  are  conclusive  of  the  ap- 
pointment and  qualification  of  the  admimska- 
tor.    Milligan  v.  Bowman  et  al,,  46  Iowa,  55. 

h.  Letters  and  handwriting. 

159.  Weight  of.  Letters  written  to  each 
other  by  the  respective  parties,  relating  to  the 
sulvject  matter  of  the  controversy,  are  competent 
testimony,  the  weight  of  which  is  properly  left  to 
the  jury.    Crane  v,  Malony  et  al,,  39  Iowa,  39. 

160.  Proof  of  signature.  Letters  are  ad- 
missible without  proof  of  signature  when  they 
are  received  in  reply  to  letters  written  to  the 
party  whose  signature  is  attached  thereto.  Lyon 
V.  Railway  Passenger  Assurance  Co,  46  Iowa, 
631. 
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161.  Under  oar  statute  (Rev.,  §  S997*)  it  is 
competent  for  witnesses  to  teslify  as  to  the  gen- 
uineness of  a  signature  from  a  comparison 
thereof  with  one  admitted  or  shown  to  be 
genuine.    Lay  v.  Wiseman,  36  Iowa,  306. 

c.  Laws  and  ordinances. 


162.  Proof  of  ordinance.  A  city  ordi- 
nance contained  in  an  ordinance  book  of  the 
corporation,  if  not  objected  to  when  thus  offered, 
will  be  considered  as  prima  facie  evidence  of  its 
publication  and  validity.  St<Ue  v.  King,  37  Iowa, 
462. 

d.  Books  of  account. 

168.  Entries  by  third  person.  Entries 
in  books  of  account  made  by  third  persons  are 
only  admissible  in  evidence  where  it  is  shown 
that  the  party  making  them  is  dead  and  the  en- 
tries were  against  his  interest.  Sypher  v.  Savery, 
39  Iowa,  258. 

164.  An  agreement  by  several  parties  to  loan 
certain  sums  of  money  to  aid  in  the  building  of 
a  hotel,  provided  that  W.  and  others  should  be 
the  attorneys  in  fact  of  the  subscribers,  em- 
powered to  contract  with  a  suitable  person  to 
execute  the  purpose  of  the  agreement,  and  col- 
lect and  disburse  the  amounts  subscribed.  They 
entered  into  a  contract  with  S.  to  build  a  hotel 
as  contemplated  by  the  subscribers,  and  W., 
who  was  a  banker,  was  made  their  treasurer: 
Held,  that  the  entries  in  the  books  of  W.,  he 
being  still  alive,  were  not  admissible  to  charge 
S.  with  the  receipt  of  the  subscriptions,  in  an 
action  against  him  by  a  subscriber,  to  recover 
the  amount  of  an  alleged  payment.    Id. 

165.  An  entry  in  a  book  of  accounts,  which 
is  the  principal  fact  upon  which  the  right  to  re- 
cover is  based,  is  not  admissible  as  being  a  part 
of  the  res  gesUe.    Id. 

166.  Of  secretary  of  school  district. 

The  books  of  the  secretary  of  a  school  district, 
showing  the  amount  of  its  indebtedness,  are  ad- 
missible in  an  action  against  the  district  upon 
its  orders,  wherein  it  is  pleaded  that  they  were 
issued  in  excess  of  the  legal  limit  of  indebted- 
ness. Wormley  v.  The  District  Toumship  of 
Carroll,  45  Iowa,  666. 

167.  When  inadmissible.  A  book  called 
a  book  of  original  entries  but  which  is  taken  up 

•  Bbt^  S  8097  (Cod«  of  1878,  $  86W.)  Bvid«no6  lanMot- 
fog  haadmMag  may  beglven  bj  oomiwriaoii  made  by 
«xperta,  or  by  toe  piry,  with  wiittaiKB  of  tbe  aame  person 
vUoli  are  proved  to  begenolne. 


with  memorandum  of  purchases  of  hogs,  with 
the  figuring  of  their  weight,  price  and  amounts 
paid,  is  not  admissible  in  evidence  as  a  book  of 
original  entries.  Following  Hart  v.  Limngston, 
27  Iowa,  217;  Whisler  v.  Drake  etal.,2b  Iowa, 
103.  Citing,  also,  Vieths  v.  Hagge,  8  Id.,  183; 
Young  v.  Jones,  Id.,  222;  Sloan  v.  AuU,  Id., 
230;  Snell  v.  Echerson,  Id.,  284. 

168.  EfQdct  of  in  evidenoe:  where 
adverse  party  is  executor.  A  book  of  ac- 
count, when  admitted,  assumes  the  character 
of  written  evidence,  the  purport  of  which  cannot 
be  changed  by  parol.  Cwnmins  r.  HulVs  A dm*r, 
35  Iowa,  253. 

169.  It  is  accordingly  held,  where  on  the 
debit  side  of  the  account  there  were  entries  like 
the  following :  "By  cash  in  money, '  *  *  *  To  cash 
in  money,  * '  that  the  evidence  of  the  person  offer- 
ing the  books  was  not,  where  the  adverse  party 
was  an  executor,  admissible  to  show  that  the 
word  **  By'*  thus  occurring  in  such  entries  was 
used  by  him  in  the  sense  of  *'  To. ''    Id. 

170.  Cash  items.  Books  of  account  are 
not  admissible  for  the  purpose  of  proving  cash 
items,  as  * '  for  money  loaned  "or  *  *  money  paid, ' ' 
unless  it  is  shown  that  the  person  offering  the 
books  is  engaged  in  a  business  to  justify  such 
charges,  as  that  of  banking  or  receiving  money 
on  deposit  and  paying  it  out.    Id. 

171.  Granting  of  order  to  produce.  It 

rests  within  the  discretion  of  the  court  to  grant 
or  refuse  a  rule  for  the  production  of  books  of  ac- 
count to  be  used  in  evidence;  and,  to  reverse  an 
order  in  such  a  case,  an  abuse  of  discretion  must 
be  shown,  to  the  injury  of  the  party  complain- 
ing. Sheldon  et  al.  v.  Mickel  <t  Head,  40 
Iowa,  19. 

XL    Rbspecting   Particulab  Facts   and 

Issues. 

172.  Adverse  possession:  boundary 
line.  In  an  action  to  settle  a  boundary  line  be- 
tween parties  owning  adjoining  sections,  where 
they  stipulated  that  each  was  the  owner  in  fee 
of  thb  section  he  claimed,  and  where  in  the  peti- 
tion the  plaintiff  claimed  to  own  a  division  fence 
extending  beyond  the  limits  of  his  section,  evi- 
dence tending  to  prove  his  adverse  possession 
of  the  disputed  area  by  the  plaintiff  for  more 
than  twenty  years,  was  admissible.  Meyer  v, 
Weigman,  45  Iowa,  579. 

178.  Agency.    To  charge  a  principal  with 
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the  acts  of  an  alleg^ed  agent,  evidence  is  admis- 
sible to  show  that  the  a^j^ent  understood  he  was 
acting  in  that  capacity,  with  the  knowledge  of 
the  princixttl.  Legrand  Quarry  v,  Beichard,  40 
Iowa,  161. 

174.  A  witness  who  was  alleged  to  be  an 
agent  -Was  properly  pennitted  to  testify  in  behalf 
of  the  other  party  in  denial  of  the  fact  of  agency. 
McFarland  v.  Lowry,  40  Iowa,  467. 

176.  Arbitration  proceedings.  When 
it  appeared  that  in  a  settlement  between  part- 
ners the  one  had  paid  the  other  more  than  was 
his  due,  with  the  agreement  that  any  mistakes 
in  the  settlement  should  be  rectified,  and  the 
matters  in  dispute  were  subsequently  submitted 
to  arbitration;  held^  that  in  an  action  by  the  one 
partner  to  recover  the  amount  due  from  the 
other,  evidence  of  the  submission  of  the  books 
and  accounts  to  arbitration  was  both  competent 
and  material.  Beidler  v.  Shallehberger,  42 
Iowa,  208. 

176.  Assault  and  battery.  In  a  civil  ac- 
tion for  assault  and  battery  the  records  of  a  crim- 
inal proceeding,  wherein  defendant  was  fined 
for  ths  same  offense,  is  inadmissible  in  his  be- 
nalf  as  affecting  the  question  of  damages.  Lu<ms 
r.  Finn^  85  Iowa,'  9. 

177.  Assignment :  admissibility  of.  An 

assignment  made  by  one  as  attorney  for  another 
IS  not  admissible  in  evidence  without  proof  that 
the  attorney  was  authorized  to  execute  it.  Ford 
d;  Muason  v.  The  Ind,  Dist.  of  Stuart  et  al.,  46 
Iowa,  294. 

178.  The  authorily  of  the  attorney  being 
shown,  an  assignment  executed  in  the  form,  *'A. 
B.,  attorney  for  C.  D.,*'  is  admissible  as  the  deed 
of  the  principal,  and  is  sufficient  to  pass  his  in- 
terest.   Id. 

179.  Bastardy  proceeding.  In  a  bas- 
tardy proceeding  defendant  offered  to  prove  that 
plaintiff  had  declared  to  another  her  purpose  of 
returning  to  his  house  that  she  might  become 
the  mother  of  a  child,  and  it  was  in  evidence 
that  she  did  not*' return  with  his  consent;  held^ 
that  he  was  not  prejudiced  by  a  refusal  to  admit 
the  testimony.  The  State  v.  Pratt,  40  Iowa, 
681. 

180.  Where  the  lewdness  of  plaintiff  was  suffi- 
cientiy  established  by  admitted  evidence,  there 
was  no  error  in  the  rejection  of  other  evidence 
tending  to  the  same  result.    Id. 

181.  Notwithstanding  the  doubt  which  might 


be  raised  as  to  the  paternity  of  the  child  by 
plaintiff's  oomiexion  with  other  men  at  about 
the  time  it  was  begotten,  yet  other  facts  may  be 
introduced  sufficient  to  satisfy  the  jury  of  de- 
fendant's liability.    Id. 

182.  Bond:  action  upon.  Where  in  an. 
action  upon  the  bond  of  a  county  treasurer,  th« 
referee  did  not  find  the  specific  fact  that  the  de- 
fendant had  served  as  tireasurer,  although  he 
found  him  liable  npon  the  bond,  it  will  be  pre- 
sumed that  the  evidence  established  his  official 
character.  Keokuk  County  v,  Howard  etal.,4t^ 
Iowa,  29. 

183.  The  bond  being  set  out  in  the  petition 
and  not  denied  upon  oath,  its  execution  will  be 
regarded  as  admitted.    Id. 

184.  Common  Carrier.  In  an  action 
where  a  claim  for  damages  is  made  against  a 
vendor  for  shipping  'goods  insecurely  packed,  a 
receipt  of  the  carrier  acknowledging  the  ship- 
ment of  the  article  in  good  order,  ia  admissible. 
King  v.  Nelson  dk  Co.,  86  Iowa,  509. 

186.  Custom.  Before  the  proof  of  a  custom 
can  be  received  to  affect  the  rights  of  parties, 
the  custom  must  appear  to  be  so  general  that  a 
knowledge  of  it  by  them  may  be  presumed. 
Couch  V.  The  Watson  Coal  Co.,  46  Iowa,  17. 

See  titie  Custom,  ante. 

186.  Damages.  Upon  a  question  of  dam- 
ages, where  the  iigury  complained  of  consists 
of  distinct  elements,  it  is  not  competent  to  ask  a 
witness  to  make  a  general  estimate  of  the  dam- 
ages, but  he  should  be  asked  to  estimate  the 
specific  it«ms  separately.  Dougherty  v.  Stewart, 
43  Iowa,  648. 

187.  Where  an  award  is  not  pleaded,  a  writ- 
ten estimate  of  the  loss  made  prior  to  the  com- 
mencement of  the  suit  cannot  be  introduced  in 
evidence.    Id, 

188.  In  an  action  for  damages  for  the  raising 
of  a  dam,  whereby  it  was  alleged  that  the  health- 
fulness  of  the  plaintiff's  property  was  impaired, 
evidence  showing  its  comparative  healthfulness 
before  and  after  the  act  complained  of  was  alone 
material  to  the  issue.  Watson  v.  Van  Meter, 
48  Iowa,  76. 

189..  A  party  ia  permitted  to  testify  to  the 
statements  made  by  him  to  another,  which  were 
the  inducement  to  the  act  of  the  latter,  in  an 
action  to  charge  him  with  damages  for  the  act 
Van  Tuyl  v.  Quinton,  45  Iowa,  459. 
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190.  In  an  action  to  recover  damages  for  the 
fiulnie  of  defendant  to  deliver  over  accounts 
poicliased  by  defendant,  evidence  is  admissible 
to  show  that  certain  of  the  accounts  are  of  prac- 
tical value,  although  against  persons  who  axe 
insolvent.    Sadler  v,  B$an,  37  Iowa,  489. 

191.  In  such  an  action  the  accounts  pur- 
chased are  presumed  to  have  been  worth  their 
face;  but  this  presumption  is  a  slight  one  and 
easily  overcome.  In  this  event  the  plaintiff 
should  recover  what  they  would  be  worth  or  sell 
for  in  the  market.    Id, 

192.  In  an  action  by  an  administrator  for 
damages  sustained  on  account  of  the  death  of  an 
in£uit,  it  was  held  not  to  be  error  to  admit  tes- 
timony respecting  the  general  nature  of  the  em- 
ployment of  defendant's  father,  and  that  the  jury 
might  consider  its  probable  effect  in  determining 
the  pursuits  of  decedent.  Walters  v.  The  C, 
B.  I.  P,  R.  Co.,  41  Iowa,  71. 

193.  The  Carlisle  life  tables  were  admissible 
to  show  the  expectancy  of  life.  The  computa- 
tion, however,  was  properly  made  from  the  date 
of  decedent*s  death,  and  not  from  the  age  of 
twenty-one  years,  although  recovery  dated  from 
tiiat  time.    Id. 

194.  In  an  action  against  a  railway  company 
for  irguries  caused  by  its  alleged  negligence  in 
the  manner  of  running  a  train  within  the  dty 
limits,  a  special  ordinance  limiting  the  rate  of 
speed  at  which  another  company  should  run  its 
trains  was  held  not  admissible  to  charge  the  de- 
fendant with  negligence.  Fell  v.  TheB.,  C,  B. 
<^  Jf.  B,  B.  Co,,  43  Iowa,  177. 

196«  In  an  action  against  a  railway  company 
for  iiguxies  resulting  from  a  defective  cattle 
guard,  evidence  that  another  cattie  guard,  con- 
structed like  the  one  in  controversy,  had  proved 
sufficient  was  properly  rejected.  Downing  v. 
The  C,  B,  I,  <t  P.  B,  B.  Co,,  43  Iowa,  96. 

196.  In  an  action  for  iiguries  resulting  in 
death,  testimony  that  the  deceased  many  years 
ago  lived  in  a  state  of  squalor  and  wretchedness, 
is  incompetent.  Walters  v.  The  C,  D,  dt  M.  B, 
B.  Co.,  39  Iowa,  33. 

197.  Evidence  of  the  ignorance  of  deceased 
respecting  the  laws  of  the  state,  and  the  power 
of  certain  officers,  was  irrelevant.    Id, 

198.  It  is  not  material  to  inquire,  in  ascer- 
taining*  the  meaning  of  a  written  communica- 
tion sent  by  the  supenntendant  to  the  conductor, 

20 


what  the  author  meant  thereby,  but  the  inquiry 
should  be  limited  to  the  meaning  attached  to  it 
by  the  one  who  received  it  and  acted  upon  it. 
Locke  V,  The  Sioux  City  tt  Pacific  B.B,  Co,,  46 
Iowa,  110. 

199.  In  an  action  against  a  dty  for  damages 
on  account  of  injuries  caused  by  the  negligent 
condition  of  a  sidewalk,  evidence  tending  to 
show  that  its  condition  has  been  improved  sub- 
sequent to  the  aoddent  is  not  admissible  as  an 
admission  of  negligence  by  the  defendant.  Cra- 
mer  v.  The  City  of  Burlington,  45  Iowa,  627. 

200.  Deed,  execution  of .  Evidence  that, 
at  the  time  of  the  execution  of  a  deed,  the 
grantor  read  the  instrument,  spoke  of  the  ab- 
sence therefrom  of  the  words  ''more  or  less,** 
and  was  informed  that  "it  made  no  difference,** 
held,  material  and  admissible.  Sweezey  v,  Coh 
lins  et  ux,,  40  Iowa,  540. 

201.  Guaranty.  S.,  being  charged  with 
others  for  a  bill  of  goods,  insisted  that  he  was  a 
guarantor  only  for  tiie  payment  of  a  part,  where- 
upon the  agent  making  the  sale  produced  a 
memorandum  containing  a  list  of  the  goods  or- 
dered and  signed  by  S. :  Held,  that  the  memo- 
randum was  competent  evidence  to  corroborate 
the  testimony  of  the  agent.  Sh^tdboU  dt  Boyd 
V.  Shaw  et  al,,  40  Iowa,  583. 

202^  :  res  gestae.    Evidence  showing 

that  S.  held  a  chattel  mortgage  upon  the  stock  of 
his  co-defendants  at  the  time  of  the  purchase,  and 
that  he  subsequentiy  became  the  owner  of  the 
stock,  was  held  competent  as  tending  to  show 
whether  or  not  he  intended  simply  to  become 
guarantor  when  he  signed  the  memorandum. 
Id. 

208.  Insanity,  The  physidan*s  certificate, 
prepared  frx>m  the  statements  of  relatives  and 
friends  of  a  patient  in  the  insane  asylum,  is  not 
competent  evidence  to  show  what  had  been  the 
mental  condition  of  the  patient  previous  to  his 
confinement  in  the  asylum.  Butler  v.  The  St, 
Louis  Life  Ins.  Co,,  45  Iowa,  93. 

204. :  records  of  public  institu- 
tion. The  records  of  a  public  institution  must 
be  shown  to  have  been  kept  in  compliance  with 
the  laws  of  the  institution  before  they  are  ad- 
missible in  evidence,  and  the  laws  themselves 
must  be  introduced  to  establish  the  fact.    Id, 

205.  :  opinion  of  witness.    The 

opinion  of  a  witness  who  ia  not  an  expert,  res- 
pecting the  sanity  of  a  person,  is  competeni 
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where  he  states  all  the  facts  apon  which  his 
opinion  is  founded.    Id. 

206. :  expert.    In  the  trial  of  an  issue 

of  insanity,  it  is  not  competent  for  a  medical  ex- 
pert to  give  his  opinion  respecting  the  testimony 
which  has  been  introduced  in  the  case,  but  the 
inquiry  should  be  limited  to  his  conduaion  res- 
pecting the  facts.    Id. 

207. :  rumors.  Rumors  in  the  neigh- 
borhood of  the  party  alleged  to  be  insane  res- 
pecting his  mental  condition  are  not  admissible 
in  evidence.  Aahcraft  v.  De  Armando  44  Iowa, 
229. 

208. :  confession.    Upon  the  trial  of 

an  issue  of  insanity,  all  the  facts  connected  with 
the  personal  history  of  the  person  alleged  to  be 
insane  are  competent  evidence,  and  his  own  con- 
fession that  for  a  long  period,  including  the  time 
in  question,  he  had  been  of  unsound  mind,  is 
admissible.  Ross  v.  McQmsion  et  al.,  45  Iowa, 
145. 

209«  liibeL  In  an  action  for  libel  the  in- 
formation and  charges  made  by  the  defendant 
in  a  criminal  proceeding  against  the  plaintiff, 
are  not  admissible  to  establish  the  libel.  Mciss 
V.  Meire,  el  war.,  37  Iowa,  97. 

210.  Malioious  prosecution.  In  an  ac- 
tion for  malicious  prosecution  the  information 
and  record  in  the  criminal  proceeding  are  ad- 
missible.   Id. 

211.  Master  and  servant.  Where  the 
incompetency  and  carelessness  of  an  engineer 
employed  by  the  defendant,  a  mining  company, 
were  alleged  to  have  been  the  cause  of  an  injury, 
proof  that  he  was  afterward  discharged  by  de- 
fendant and  by  a  subsequent  employer  was  not 
competent  evidence  to  support  such  allegation. 
Omeh  V.  The  Wesson  Coal  Co.,  46  Iowa,  17. 

212.  Evidence  of  specific  acts  of  negli- 
gence on  the  part  of  the  engineer  would  be 
admissible  as  tending  to  establish  the  negligence 
of  the  defendant  in  continuing  to  employ  him, 
but  such  evidence  should  not  be  admitted  unless 
it  be  shown  that  the  negligent  acts  occurred  be- 
fore the  injury  complained  of.    Id. 

213.  Evidence  showing  that  the  employes  of 
a  railroad  company  were  accustomed  to  act  in 
violation  of  a  rule  of  the  company  is  not  admis- 
sible to  establish  a  waiver  of  Uie  rule,  unless  it 
be  shown  that  the  custom  was  known  to  the  offi- 
cer charged  with  the  enforcement  of  the  rule. 
0*Ne\l  r.  The  K.  dt  D.  M.  R.  Co.,  45  Iowa,  546. 


214.  Mortgage:  payment  of  interest. 

When  the  validity  of  a  note  and  mortgage  was 
assailed  by  reason  of  their  alleged  non-delivery, 
evidence  showing  the  payment  of  interest  was 
held  to  be  competent.  Floyd  Co.  o.  Morrison 
et  al.,  40  Iowa,  188. 

215.  Partnership.  A  contract  of  partner- 
ship need  not  be  in  writing;  and  a  parol  agree- 
ment for  dissolution  or  settlement  is  valid  and 
may  be  established  and  enforced.  York  v, 
ClemenSf  41  Iowa,  95. 

216.  Where  the  title  to  land  belonging  to  a 
partnership  is  vested  in  one  of  the  partners,  the 
fact  that  it  is  partnership  property  may  be  estab- 
lished by  parol.    Id. 

217.  The  books  of  a  third  party  are  not  ad- 
missible to  establish  the  flEbct  of  an  alleged  part- 
nership. Boulton  V.  The  First  National  Bank 
of  Ooshen,  46  Iowa,  273. 

218.  Nor  are  they  admissible  to  contradict 
the  party  to  the  controversy  who  denies  the  fact 
of  the  partnership  unless  it  be  shown  that  he 
directed  the  entries  to  be  made  which  it  is  sought 
to  introduce.    Id. 

219.  To  establish  the  fact  of  an  alleged  part- 
nership, the  manner  in  which  the  books  of  a 
third  party,  seeking  to  charge  one  as  a  partner, 
were  kept,  is  not  competent  evidence.  MeNo' 
mara  v.  Draft  et  al ,  40  Iowa,  413. 

220.  Replevin:  written  instnunent. 

In  an  action  of  replevin  for  property  held  under 
a  chattel  mortgage  by  the  agent  of  the  assignee 
of  the  mortgage,  the  writing  witnessing  the 
contract  of  assignment  is  competent  evidence. 
Olson  V.  MaHin,  38  Iowa,  346. 

221.  Usury.  The  <fact  of  usury  cannot  be 
established,  under  the  Code,  by  the  testimony 
of  a  party  contracting  to  pay  the  unlawful  inter- 
est, if  he  is  otherwise  disqualified  as  a  witness. 
Wormley  v.  Hamburg^  40  Iowa,  22. 

222.  Sales.  While  the  testimony  of  a  witness, 
in  an  action  upon  an  account,  may  not  be  compe- 
tent when  he  show  s  that  his  only  knowledge  of  the 
transaction  between  the  parties  was  based  upon 
the  plaintiff's  books  of  account,  yet  he  may  tes- 
tify to  the  receipt  of  orders  from  the  defendant 
for  merchandise  and  such  orders  themselves  are 
admissible.  The  Davis  Sewing  Machine  Co.  v. 
McGinnis  et  al.,  45  Iowa,  538. 

228.  Title :  railroad  lands.  The  patent 
of  the  Governor  is  evidence  that  the  title  has 
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ceased  to  be  in  the  State,  and  has  vested  in  the 
gnntee  after  compliance  with  the  conditions  of 
the  grant.  Iowa  Falls  dt  Sioux  City  R.  S.  Co. 
P.  Woodhiry  County  et  ah,  88  Iowa,  496. 

224.  Vendor  and  Yendee*  Where  the 
vendee  alleged  that  he  relied  upon  the  vendor^s 
representations  respecting  the  character  of  the 
land  and  that  he  was  deceived  thereby,  it  was 
competent  to  show  what  knowledge  of  the  land 
the  vendee  had  acquired  from  other  soarces. 
High  V,  Kistner,  44  Iowa,  79. 

226.  The  admissions  of  the  vendee,  made 
after  the  signing  of  the  contract  of  sale,  are 
competent  evidence.    Id. 

226.  Evidence  showing  that  no  fixed  price 
was  put  upon  the  land,  but  that  it  was  acquired 
by  exchange,  was  admissible  to  explain  the  con- 
duct of  the  parties  and  test  the  truth  of  the  tes- 
timony.   Id» 

227.  Where  there  is  a  conflict  in  the  direct 
evidence  respecting  the  terms  of  a  sale,  the  value 
of  the  property  sold  may  be  shown  as  a  corrob- 
orative circumstance.  Johnson  v.  Harder  and 
Avery f  45  Iowa,  677. 

228.  Evidence  of  conversations  between  ven- 
dor and  vendee  in  relation  to  the  sale,  which 
took  place  some  time  before  and  constituted  a 
part  thereof,  are  not  admissible.    Id, 

229.  Practioe  and  usage  of  conrts  of 
another  state*  The  practice  and  usages  of 
courts  in  another  State  may  be  proved  by  the 
evidence  of  persons  familiar  therewith.  Follow- 
ing Greasons  r,  Davis,  9  Iowa,  219.  Crafts  v. 
Clark,  38  Id.,  237. 

230.  Payment  of  judgment.  The  pay- 
ment of  a  judgment  may  be  proved  by  parol 
evidence,  by  a  separate  written  receipt,  or  by  a 
receipt  upon  the  records  of  the  court.  Hullen* 
beck  V.  Stanberry,  38  Iowa,  325. 

231.  Possession  of  property.  Possession 
is  a  fact  which  may  be  established  by  proof.  It 
is  competent  to  ask  a  witness  who  was  in  posses- 
sion of  the  property  vHbich  is  the  subject  of  con- 
troversy. Boothby  <t  Co.  v.Broum,^  lowt^lOi. 

XII.  WlTNESSBB. 

a.  Competency  of  . 

(1)  In  general. 

282.  Where  part  is  incompetent.  The 
testimony  of  a  witness  being  competent  in  part 
and  incompetent  in  part,  it  is  error  to  exclude 


that  which  is  competent.  Hollenbeck  v.  Stan- 
berry  d^  Son,  38  Iowa,  325. 

288.  As  to  value  of  a  thing.  The  com- 
petency of  a  witness  to  testify  as  to  the  value  of 
a  thing  in  controversy  is  largely  a  matter  of  dis- 
cretion with  the  court.  Sadler  v.  Bean,  37 
Iowa,  439. 

284.  Of  juror.  While  the  evidence  of  a 
juror  is  admissible  to  show  the  identity  of  the 
subject  matter  in  different  actions,  it  cannot  be 
received  to  contradict  the  record.  Stapleton  v. 
King  et  aL,  40  Iowa,  278. 

235.  Juror  at  former  trial.  A  witness  is 
not  disqualified  from  testifying  by  the  &ct  that  he 
has  served  as  a  juror  upon  a  former  trial  of  the 
action  in  which  his  testimony  is  offered.  Cramer 
V.  The  City  of  Burlington,  42  Iowa,  315. 

236.  Husband  and  wife:  practice.    In 

a  civil  action  the  husband  and  wife  are  not  com- 
petent witnesses  against  each  other,  but  objec- 
tions to  their  competency  should  be  made  when 
they  are  sworn,  or  when  it  is  proposed  to  examine 
them,  and,  if  not  then  made,  will  be  deemed  to 
have  been  waived.  Watson  v.  Riskamire  et  ux. , 
45  Iowa,  231. 

(2)  Where  executor  is  a  party. 

237.  ,In  a  contest  between  creditors 
as  to  priority  respecting  Ainds  in  the 
hands  of  an  administrator  of  one  of  the 
debtors,  who  is  made  a  party  defendant  to  the 
proceeding,  such  administrator  is  not  the  '*  ad- 
verse party  "  within  the  meaning  of  the  statute 
(Rev.,  §  3982)  prohibiting  a  party  from  testify- 
ing where  the  adverse  party  is  an  administrator 
or  executor,  and  one  of  such  conteating  creditors, 
who  intervenes  in  the  preceeding,  may  testify  as 
to  matters  transpiring  before  the  death  of  the 
decedent.  Gordon  v.  Kennedy  et  al.,  36  Iowa, 
167. 

288.  In  an  action  by  a  surviying  part- 
ner»  for  injury  to  property  of  the  firm,  the  op- 
posite party  is  not  rendered  incompetent  by  sec^ 
tion  3982  of  the  Revision,  which  provides  that  a 
party  is  not  competent  where  the  adverse  party 
is  an  executor  or  administrator.  The  case  does 
not  fall  within  either  the  letter  or  spirit  of  said 
section.    Broum  v.  Allen,  35  Iowa,  306. 

239.  Competence  of  plaintiff's  attor- 
ney not  ai&cted.  In  an  action  against  an 
administrator,  the  plaintiff's  attorney,  who  has 
no  contingent  fee,  but  does  not  know  that  he 
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will  receive  anything  if  plaintiiF  fails  to  recover, 
has  no  sach  interest  as  renders  him  incompetent 
as  a  witness  for  plaintifF.  Birge  v.  Bhinehartf 
Adm^r,  etc.,  36  Iowa,  869. 

240.  Payee  of  promissory  note.    In  an 

action  against  an  administrator  by  the  assignee 
of  a  promissory  note,  the  payee  is  a  competent 
witness  for  the  plaintiff.  Burroughs  v,  McLain, 
37  Iowa,  189. 

241.  Interest  which  disqualifies  must 
be  present  and  certain.  The  interest  which 
disqualifies  a  witness  in  an  action  against  an  ad- 
ministrator must  be  a  present,  certain  and  vested 
one.  If  the  interest  is  of  a  doubtful  nature,  it 
goes  to  his  credibility  rather  than  his  compe- 
tency. Warmley  v,  Hamburg  et  al,,  40  Iowa,  22. 

242.  The  interest  which  may  disqualify  a  wit- 
ness in  an  action  to  which  an  administrator  is  a 
party  must  be  present,  certain  and  vested.  Fol- 
lowing Wormley  v.  Hamburg,  40  Iowa,  22; 
Zerhe  v,  Beigart  etal.,42  Iowa,  229. 

243.  The  provisions  of  section  3639*  of  the 
Code,  disqualifying  as  a  witness  in  an  action 
against  an  administrator  **any  person  from, 
through,  or  under  whom  the  plaintiff  derives 
any  interest  or  title  by  assignment  or  otherwise,  *' 
do  not  apply  to  nor  exclude  the  testimony  of  one 
who  may  have  been  at  any  prior  time  the  holder 
of  a  mere  equitable  interest  in  the  property  in 
controversy.    Id. 

244.  Must  be  sufficient  to  have  dis- 
qualified at  common  law.  The  interest 
which  would  disqualify  a  witness  when  an  ad- 
ministrator is  a  party,  is  such  as  would  disqual- 
ify him  at  common  law.  Where  he  is  equally 
Interested  on  both  sides,  he  is  competent  to  tes- 
tify. {Kingsbury  v.  Buchanan,  11  Iowa,  387.) 
Goddard  v.  Lefflngwell,  40  Iowa,  249. 

246.  Administrator  de  bonis  non.    In 

an  action  against  an  administrator  de  bonis  non, 
a  witness  may  testify  to  transactions  and  com- 
munications with  the  former  administrator.  Such 
evidence  is  not  within  the  prohibition  of  Sec. 
8639  of  the  Code.    Dunne  v.  Deery,  40  Iowa,  251 . 

246.  Not  admissible  to  rebut  evidence 
of  decedent's  widow.    Under  section  3639, 

*  Bao.  8(K)9.  No  party  to  any  action  or  proceeding,  nor 
any  person  interested  in  the  event  thereof,  nor  any  person 
trovL,  through,  or  under  whom  any  snoh  par^  or  inter- 
ested person  derives  any  interest  or  title  by  assignment  or 
otherwise,  and  no  hnaband  or  wife  of  any  said  par^  or 
person,  sliaU  be  examloed*as  a  witness  in  regard  to  any 
personal  transaction  or  communication  between  such  wit- 
ness and  a  person  at  the  commencement  of  such  examin- 
ation, deceased,  insane,  or  lunatic;  sgainst  the  executor, 


it  is  not  competent  for  the  plaintiff,  in  an  action 
a^^ainst  an  administrator,  to  testify  respecting 
personal  transactions  between  himself  and  de- 
ceased, for  the  purpose  of  rebutting  the  testi- 
mony of  decedent's  widow.  Cannaday  v,  John* 
son,  40  Iowa,  587. 

247.  When  testimony  relates  to  no 
personal  transaction.  A  party  is  not  dis- 
qualified as  a  witness  by  section  3639,  of  the 
Code,  in  an  action  to  which  an  administrator  is 
a  party,  when  his  testimony  relates  to  no  per- 
sonal transactions  or  communications  between 
him  and  the  deceased.  Sypher  v.  Savery,  39 
Iowa,  258. 

248.  In  an  action  to  compel  a  con- 
veyance of  real  estate  under  a  parol 
contract  with  a  person  since  deceased* 

whose  administrator  had  been  made  a  party, 
and  who  was  a  proper  but  not  a  necessary  party, 
the  depositions  of  the  plaintiff  and  his  wife  to 
prove  tJie  contract  were  held  to  have  been  prop- 
erly admitted.  Campbell  v.  Mayes  et  al,,  38 
Iowa,  9. 

249.  The  action  being  subsequenUy  dismissed 
as  to  the  administrator,  the  depositions  did  not 
thereby  become  incompetent.    Id, 

260.  Heir:  competency  as  a  witness* 

In  an  action  upon  a  note  and  mortgage  by  the 
assignee  of  decedent,  the  heir  is  not  disqualified 
by  section  8639  of  the  Code,  from  testifying  re- 
specting a  transaction  between  defendant  and 
the  deceased.    Sweezey  v.  Collins,  40  Iowa,  540. 

261.  In  an  action  by  one  against  the  heirs 
of  his  wife  to  set  aside  a  conveyance  made  to  her, 
upon  the  ground  that  it  was  a  trust  for  himself, 
he  is  not  a  competent  witness  to  the  agreement 
under  which  the  conveyance  was  made.  Wood 
V.  Brolliar  et  al.,  40  Iowa,  591. 

252.  In  such  a  case,  the  plaintiff  might  tes- 
tify respecting  any  particular  transaction  to 
which  either  of  the  defendants  had  testified.  Id. 

253.  Wife  of  party.  In  an  action  by  an 
administrator  upon  a  promissory  note,  the  wife 
of  defendant  may  testify  that  she  saw  the  note 
in  her  husband^s  possession,  in  the  presence  and 

admiuistrator,  heir-at-law,  next  of  kin,  assignee,  legatee, 
devisee,  or  snrviror  of  snch  deceaaed  person,  or  the  as- 
signee or  gnardisn  of  snch  insane  person  or  lonatio.  JBiit 
tUs  prolubition  shall  not  extend  to  any  transaction  or 
oonmiunication  as  to  which  any  snch  executor,  admlnla- 
trator,  heir-at-law,  next  of  kin,  assignee,  legatee,  devtsea, 
snrviTor,  or  guardian,  shall  be  examined  on  his  own  behalf, 
or  as  to  which  the  testimony  of  such  dooeased  or  inaaa* 
person  or  Innatie  shall  be  given  in  evidenoe. 
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with  the  knowledge  of  the  deceased.  Dougherty 
V,  Deeney  et  aZ.,  41  Iowa,  19. 

254«  Miscellaneous  applications  of  the 
statute.  The  payment  of  money  to  a  third 
person  for  the  same  object  to  which  plaintiff  *8 
intestate  may  haye  made  a  payment,  is  not  sach 
a  transaction  with  the  deceased  as  will  prevent 
the  payer  from  testifying  to  the  fiu^t  of  payment 
in  an  action  by  the  administrator.  Wormley  v. 
Haftdmrg  etal.^A/d  Iowa,  144. 

266.  Where  the  son  had  received  from  his 
&ther  a  sum  of  money  to  defray  the  expenses 
of  a  trip,  which  amomit  the  &ther  had  borrowed, 
and  afterward  had  paid  him  certain  amounts 
because  he  considered  it  his  duty  to  repay  him 
the  amount  of  the  obligation  incurred,  held,  that 
the  son  was  not  disqualified  by  reason  of  interest 
from  testifying  in  an  action  for  the  money  by  the 
lender's  administrators.     Bixley  v.  W&rmley, 

44  Iowa,  347. 

266.  In  an  action  against  an  administrator 
for  services  rendered  the  decedent,  the  plaintiff 
camiot  be  permitted  to  testify  in  his  own  behalf 
to  facts  which  would  raise  an  implied  contract 
to  pay  for  the  services.   Smith  v,  Johnson  et  aZ., 

45  Iowa,  «306;  Peck  v,  MeKean,  45  Iowa,  18. 

267.  In  an  action  upon  a  promissory  note  by 
the  executors  of  the  assignee  of  the  note,  wherein 
the  defendant  averred  that  the  alleged  assignee 
was  really  only  the  agent  of  the  payee,  and  that 
he  had  made  payment  to  the  agent,  it  was  held, 
that  the  court  might,  in  a  trial  without  a  jury, 
exclude  the  testimony  of  the  defendant  in  sup- 
port of  his  averment.  Williams  v.  Brown  et  al, , 
45  Iowa,  102. 

268.  Declaration  in  presence  of  de- 
ceased person.  In  an  action  against  an  ad- 
ministrator and  heirs  of  the  husband,  the  hus- 
band^s  declarations  made  in  the  presence  of  his 
deceased  wife  and  assented  to  and  acted  upon 
by  her  are  competent  evidence.  Clark  et  al,  v, 
JSvarts  et  al,  46  Iowa,  248. 

h.  Credibility, 
(1)  Generally. 

269.  To  establish  the  credibility  of  a  witness 
he  may  not  be  asked  how  many  important  offices 
he  has  held,  his  truthfulness  being  presumed. 
Walters  v.  The  C,  D,  dt  M.  B.  R.  Co.,  39  Iowa, 
33. 

260.  Notwithstanding  witnesses  may  be  dis- 
credited by  impeaching  evidence,  their  testimony 


cannot  be  wholly  disregarded  when  it  is  sus- 
tained by  the  corroborating  evidence  of  circum- 
stances and  of  other  witnesses.  Smith  et  al.  v. 
Grimes  etal.,  43  Iowa,  356. 

261.  It  is  error  to  instruct  the  jury  that  the 
testimony  of  an  impeached  witness  is  of  no  value 
except  when  fully  corroborated.  They  may  be 
justified  from  his  deportment  upon  the  stand 
and  the  probability  of  his  testimony,  in  believing 
it  even  if  it  receives  no  corroboration.  Green  v. 
Cochran,  43  Iowa,  544. 

262.  If  the  jury  believe  that  a  witness  has 
knowingly  and  intentionally  testified  falsely  to 
any  material  matter,  all  of  his  testimony  may 
be  disregarded.  The  State  v.  Wells,  46  Iowa, 
662. 

268.  Corroboration.  Want  of  credibility 
in  the  principal  witness  is  not  sufficient  ground 
for  disturbing  a  judgment,  when  his  testimony 
is  supported,  as  well  as  assailed,  by  other  evi- 
dence.   The  State  v.  Bia^y,  39  Iowa,  465. 

264«  The  testimony  of  a  witness,  who  is  cor- 
roborated in  one  particular,  thereby  acquires 
credibility  with  reference  to  other  matters.    Id. 

266.  Where,  in  an  action  for  malicious  prose- 
cution, a  witness  gives  testimony  at  variance 
with  her  oath  in  the  action  alleged  to  be  mali- 
cious, evidence  tending  to  corroborate  her  later 
testimony,  is  competent.  Green  v.  Cochran,  43 
Iowa,  544. 

266.  The  following  instruction  was  correctiy 
given :  * '  If  you  believe  that  the  child  of  plain- 
tiff *8  wife,  shown  you  during  the  trial,  resembles 
defendant,  and  experience  teaches  you  that  there 
is  anything  reliable  in  this  appearance,  that 
would  be  safe  for  you  to  form  an  opinion  on,  you 
may  consider  it  in  corroboration'*  of  her  evi- 
dence.   Stumm  V.  Hummel,  39  Iowa,  478. 

(2)  Impeaching, 

267.  Statements  ont  of  conrt.  It  is  er- 
ror to  exclude  the  answers  to  the  interrogatories 
in  a  deposition,  on  the  ground  of  incompetency 
and  irrelevancy,  when  they  relate  to  what  the 
witness  had  stated  to  a  particular  person  at  a 
certain  time  and  place  specified,  and  to  the  sub- 
ject matter  of  his  testimony  in  chief.  Nelson  v. 
The  C,  B.  L  dt  P,  R,  R.  Co.,  38  Iowa,  564; 
Farmers'  and  Merchants'  Bank  v.  Young,  Id., 
44. 

268.  An  instruction  directing  that  '*  a  witness 
whose  statements  out  of  court  have  been  proved 
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to  be  different  from  those  made  in  court  under 
oatiL  is  not  entitled  to  much  credit/*  was  held  to 
be  erroneous.    Barr  v,  Hach^  46  Iowa,  808. 

269.  In  what  reputation  for  veracity 
oonaiBts.  A  man's  reputation  for  veracitiy  is, 
not  what  those  who  deal  and  associate  with  him 
say  about  him,  but  what  is  said  of  him  generally 
in  the  community  in  which  he  lives.  Dance  v, 
MeBride,  43  Iowa,  624. 

270.  Impeachment  of  party's  own 
witness.  A  party  will  not  be  permitted  to  im- 
peach his  own  witness.  Corbin  v.  Reed^  43 
Iowa,  459. 

271.  But  where  a  witness  has  been  dis- 
missed by  the  party  calling  him,  and  he  then 
testifies,  upon  examination  by  the  other  party, 
to  new  matter,  he  becomes  the  witness  of  the 
latter,  and  it  is  competent  for  the  party  first 
calling  him  to  contradict  him  in  respect  of  the 
new  matter  to  which  he  has  testified.  Ariz  v. 
The  C,  R.  J.  d'  P.  R.  R.  Co.,  44  Iowa,  284. 
Id. 

272.  When  it  is  sought  to  lay  the  foundation 
for  the  impeachment  of  a  witness,  the  time  and 
place  of  the  alleged  statement,  and  the  person 
to  whom  it  was  made,  should  be  given  in  the 
question.    The  State  r.  Kinley,  43  Iowa,  294. 

e.  Rules  of  examination. 

(1)  In  general. 

278.  Be-examination  of  witness.  Re- 
examination of  a  witness  should  be  permitted  in 
respect  to  a  matter  drawn  out  by  the  cross- 
examination,  or  which  furnishes  a  circumstance 
by  which  a  transaction  in  question  was  impressed 
on  the  witness'  mind.  Farmers*  and  Merchants* 
Bank  v.  Young^  36  Iowa,  44. 

274.  Witness  may  be  asked  to  illus- 
trate his  testimony.  In  an  action  involving 
the  genuineness  of  the  signature  of  a  note,  an 
expert,  called  by  the  defendant,  testified,  that 
in  his  opinion  the  signatures  were  not  made  with 
the  same  ink.  Being  recalled  by  the  plaintiff, 
he  stated  that  since  his  examination  by  defend- 
ant he  had  examined  writing  upon  the  court 
record  made  with  the  same  ink,  which  appar- 
ently differed  in  color.  He  accounted  for  this 
diffierence  by  the  fact  that  a  blotting  pad  had 
been  used.  Being  asked  to  point  out  the  differ- 
ence on  the  record,  and  illustrate  the  effect  of 
the  blotting  i>ad,  the  objection  of  the  defendant 
thereto  was  sustained;  held,  erroneous,  and  that 


the  witness  should  have  been  permitted  to  illus- 
trate his  testimony,  aa  requested.    Id. 

276.  Statement  of  fact  in  a  question. 

A  question  is  proper  which  states  a  fact  for  the 
purpose  of  calUng  the  attention  of  a  witness  to 
the  subject  of  his  testimony.  Boothbg  dt  Co.  v. 
Brown,  40  Iowa,  104. 

276.  Leading  questions :  when  admis- 
sible. Questions  leading  in  form,  intended  to 
direct  the  attention  of  the  witness  to  the  subject 
matter  of  his  testimony,  are  competent.  Lowe 
V.  Lowe,  40  Iowa,  220. 

277.  Improper  questions :  competency 
of  answer.  If  improper  questions  elicit  an- 
swers which  are  competent  evidence,  no  error 
can  be  predicated  thereon.  Bartle  v.  The  Citg 
of  Des  Moines,  88  Iowa,  414. 

(2)  Order  of  introduction  of  testimony, 

278.  The  order  of  introduction  of  testimony 
rests  vety  largely  in  the  discretion  of  the  court; 
and  although  the  action  of  the  court  below  in 
admitting  testimony  not  rebutting  will  not  or- 
dinarily be  disturbed,  neither  will  its  action  in 
rejecting  such  testimony.  Boals  etuxv.  Shields 
et  al.,  35  Iowa,  231.  Citing  HuklMl  d:  Bro.  «. 
Kent,  31  Id.,  289, 295. 

279.  The  order  of  the  introduction  of  evidence 
rests  largely  in  the  discretion  of  the  trial  court, 
and  its  action  in  permitting  the  plaintiff  to  offer 
testimony  not  rebutting  after  the  defendant  has 
closed  Ins  testimony  wiU  not  be  disturbed  where 
no  abuse  of  discretion  is  shown.  Carman  v. 
Roennan,  45  Iowa,  135. 

280.  The  order  in  which  proof  must  be  iatxo- 
duced  rests  in  the  discretion  of  the  court;  and 
ia  an  action  by  the  wife  for  damages  caused  by 
the  sale  of  intoxicating  liquors  to  the  husband, 
witness  may  be  asked  if  the  husband  had  been 
frequentiy  intoxicated,  before  the  introduction 
of  proof  that  such  intoxication  had  been  caused 
by  defendant.  Woolheather  v.  Risley.  38  Iowa, 
486. 

281.  Where  distinct  propositions  must  be  es- 
tablished to  make  out  the  case,  it  is  not  error  to 
permit  the  party  to  present  his  evidence  to  sup- 
port them  in  whatever  order  he  may  elect.  Cooh 
<t  Mitchell  V.  Robinson,  42  Iowa,  474. 

(3)  Cross-examination. 

282.  Former  deolarations.  A  witness 
may  be  asked  on  cross-examinatioa  as  to  former 
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dedaratioDfi  inconsistent  vitih  his  testimony  in 
<duef,  for  the  purpose  of  testing  the  aocuiacy  of 
his  statements.  Farmerti*  and  Merchants*  Bank 
9.  Young,  36  Iowa,  44;  Nelson  v.  The  C,  £.  J. 
<^  P.  B.  R,  Co.,  Id.,  564. 

288.  Discretion  of  the  court.  Where 
the  discrepancy  between  the  testimony  of  a  ¥rit- 
ness  at  a  former  trial,  and  on  the  pending  trial 
was  so  slight  that  neither  party  could  be  affected 
thereby,  the  court  was  justified  in  refusing  per- 
mission to  cross-examine  the  witness  by  whom 
it  was  sought  to  establish  the  conflict  of  evidence. 
Perkins  v.  Hodge j  38  Iowa,  284. 

284.  CroBs-ezamination  of  medical 
"^^tnefls.  Where  a  medical  witness  has  given 
his  opinion  that  an  iigury  is  permanent,  it  is  not 
competent  cross-examination  to  inquire  whether 
or  not  the  condition  of  the  injury  is  the  result 
of  improper  treatment.  Riee  v.  The  CUjf  of 
lUs  Moines,  40  Iowa,  638. 

286.  Of  witness  as  to  expression 
of  opinion.  A  witness  who,  upon  direct  ex- 
amination, had  testified  only  to  the  fact  of  dis- 
covering defendant  in  her  house  in  the  night 
time,  could  not  be  asked  upon  cross-examination 
if  she  had  not  subsequently  stated  that  she  did 
not  ''think  defendant  intended  to  steal  any- 
thing."   The  State  v.  Maxwell  42  Iowa,  208. 

286.  Extent  of.  A  party  who  has  ques- 
tioned his  witness  upon  a  given  subject  can- 
not object  to  the  cross-examination  of  the  wit- 
ness upon  the  same  subject,  or  exclude  answers 
of  the  witness  contradicting  his  statements  upon 
the  examination- in-chief.  Artz  v.  The  C.  R.  I. 
rf-  P.  R.  Co.,  44  Iowa,  284. 

(4)  Refreshing  memory. 

287.  Use  of  entry  to  refiresh  memory; 

"Where  a  vritness  has  no  independent  recollection 
of  the  facts  about  which  he  is  questioned,  after 
reference  to  the  entries  in  a  book,  although  he 
may  recollect  that  the  contents  were  correct  at 
the  time  he  saw  them,  the  writing  itself  must 
be  produced,  that  the  other  party  may  cross-ex- 
amme  respecting  it.  Adas  dt  Co.  v.  Zangs,  41 
Iowa,  536. 

288.  Where  no  attempt  is  made  to  base  a 
cross-examination  upon  the  entry,  and  it  is  not 
required  to  be  produced  for  that  purpose,  its  ab- 
sence works  no  prejudice.    Id. 

(5)  Privilege  to  refuse  to  answer. 

289.  Privileged  commnnications :  at- 
torney and  client.    The  general  rule  which 


makes  parties  competent  and  compellable  to 
testify,  will  not  compel  the  party  to  an  action, 
who  is  a  witness  for  himself,  to  disclose  upon 
cross-examination  communications  to  his  attor- 
ney in  regard  to  the  case.  Barker  v.  Kuhn,  38 
Iowa,  39^. 

290.  Bespecting  confessions.  While  a 
witness  is  not  bound  to  criminate  himself,  yet 
if  he  shall  voluntarily  testify  to  any  matter 
tending  to  criminate,  he  may  be  compelled  to 
testify  in  respect  to  that  matter  concerning  all 
that  is  material  to  the  issue.  The  State  v.  Fag, 
43  Iowa,  651. 

891. :  rule  applied.    A  witness  stated 

that  the  defendant  had  admitted  to  him,  in  the 
presence  of  several  others,  his  guilt  of  the  crime 
of  which  he  stood  charged:  Held  that  he  might 
be  compelled  to  give  the  names  of  the  others 
present  at  the  time  the  confession  was  made.  Id. 

292.  Plaintiff  in  an  action  for  seduc- 
tion may,  as  a  witness,  refuse  to  answer  whether 
she  has  previously  had  intercourse  with  other 
men,  on  the  ground  that  the  matter  sought  to 
be  elicited  tends  to  expose  her  to  public  ignominy. 
Brown  v.  KingsUy,  88  Iowa,  220. 


EVIDENCE  IN  CBIMINAL  CASES. 

See  GBiMurAL  Law. 


EXCEPTIONS. 

See  Bills  of  Exgephoks;  Praoticb. 


EXECUTION. 


1,  Where  issued.  Where  judgment  is  ren- 
dered in  one  county  and  a  transcript  thereof  filed 
in  another,  execution  must  issue  from  the  former 
one;  and  a  sale  made  under  an  execution  issued 
in  the  latter  one  is  invalid.  Furman  v.  Dewell, 
35  Iowa,  170.  Citing  Seaton  v.  Hamilton,  10 
Id.,  8d4. 

2.  Duty  of  officer  as  to  levy:  claim  by 
third  person.  An  officer  is  bound  to  levy  an 
execution  upon  any  personal  property  in  the  pos- 
session of  defendants,  unless  he  receives  written 
notice  that  such  property  belongs  to  a  third  per- 
son, and  he  is  protected  from  all  liability  by 
reason  of  the  levy  until  he  receives  such  notice. 
Kcister  d:  Farwell  v.  Pease,  42  Iowa,  488. 
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EXECUTION— EXTINGUISHMENT— FACTOR. 


Release  of  Property — Of  Judgment:  Surety. 


8«  Mere  rumors,  a  parol  notice  or  doubts  as  to 
ownership  on  the  part  uf  the  officer  are  not  suf- 
ficient to  justify  him  in  refusing  to  make  the 
levy.    Id, 

4.  Belease  of  property.  An  officer  who 
holds  goods  in  his  possession  under  a  writ  of  at- 
tachment may,  at  his  discretion,  release  the  same 
upon  the  claim  of  a  third  party  that  he  is  their 
owner;  but  the  officer  does  so  at  his  peril,  and 
he  has  the  burden  of  establishing  that  the  at- 
tached property  did  not  belong  to  the  execution 
defendant.  (Lumtnis  v,  Kaaaon^  43  Barb.,  373; 
8  Cowen.  65;  5  Wend..  309;  7  Id.,  236;  Fuller 
V.  Holden,  4  Mass.,  498;  Denny  v,  Willard,  11 
Pick..  519;  Tyler  v.  Ultner,  12  Mass.,  164; 
Learned  v.  Bryant^  13  Mass.,  224;  Fotta  t?.  Com- 
fnonwealth,  4  J.  J.  Marsh.,  202.)  Wadetcorth 
dt  Co,  V,  Walliker,  45  Iowa,  395. 

6. :  evidence.  In  an  action  for  dam- 
ages against  the  officer  for  the  release  of  the 
property,  the  latter  may  introduce  evidence  to 
show  that  the  execution  defendant  was  not  the 
owner  of  the  attached  property.    Id, 

6.  Notice  of  levy  to  occupant :  princi- 
pal and  agent*  The  notice  of  levy  of  execu- 
tion upon  real  estate,  required  by  section  3087 
of  the  Code  to  be  served  upon  the  defendant 
where  he  is  in  actual  occupation  and  possession 
of  the  land,  need  not  be  given  him  when  the 
land  is  in  the  possession  and  under  the  control 
of  an  agent.  Actual  occupation  by  the  owner 
is  contemplated  by  the  statute.  Bennett  d^ 
Frantz  v.  Burton  et  aL,  44  Iowa,  550. 

7.  May  be  set  off  against  each  other. 

The  sheriff  has  the  power  to  set  off  executions 
in  his  hands  only  when  the  parties  to  the  judg- 
ments upon  which  they  are  issued  are  in  both 
cases  the  same,  and  when  the  judgments  are 
actually  the  property  of  the  parties  thereto.  Bell 
V.  Perry  dt  Townsend,  43  Iowa,  368. 

8.  Stay  of  execution :  judgment  prior 
to  code.  The  provisions  of  the  Revision  rela- 
ting to  stay  of  execution  govern  in  judgments 
rendered  before  the  Code  came  into  effect.  Du 
Boise,  McGovem  dt  Co,  v.  Bloom,  38  Iowa,  512. 

9.   :    sureties:  failure  to  justify. 

A  stay  of  execution,  otherwise  properly  taken, 
is  not  invalidated  by  the  failure  of  the  clerk  to 
require  the  sureties  to  justify,  as  required  in 
section  3062  of  the  Code.    Id, 

10.  Exemption:  earnings  of  prof^- 
sional  men.    The  earnings  of  a  debtor  which 


are  exempt  from  execution,  include  as  well  (lie 
earnings  of  professional  men  as  of  mechanics  and 
laborers.  McCoy  v,  Cornell^  Ward  dt  Comings^ 
40  Iowa,  457. 

11. :  notice  to  officer.    Section  3055 

of  the  Code  does  not  require  the  debtor  to  give 
notice  of  his  claim  of  exemption  to  the  sheriff.  Id, 

12.  Life  insurance.  The  proceeds  of  a 
policy  of  insurance  upon  the  life  of  the  husband 
or  wife  are  not  exempt  from  the  debts  of  the  sur- 
vivor, after  the  proceeds  shall  be  realised.  Smed- 
ley  V,  FeU,  43  Iowa,  607. 

13.  Sale  and  redemption.  As  to  sales 
under  execution  and  redemption  therefrom,  see, 
titie  Judicial  Salbs. 


EXECUTION  SALES. 

See  Judicial  Sales;  Mortgagb. 


EXECUTOB. 

See  Admikistratob  and  Exbcxttob. 


EXEMPTION. 

See  Execution;  Judicial  Salbb. 


EXPERTS. 

See  Eyidencb. 

EXTINGUISHMENT. 

1.  Of  judgment:  surety.     At  law  the 

payment  of  a  judgment  by  one  of  several  defend- 
ants therein,  works  an  extinguishment  thereof, 
though  such  payment  be  made  by  one  who  is  in 
fact  but  a  mere  surety.  Bones  v,  Aiken  and 
Power,  sheriff,  85  Iowa,  t534. 

2.  So,  also,  an  assignment  by  the  plaintiff  or 
owner  of  the  judgment  to  one  of  several  de- 
fendants  in  the  judgment  works  the  same  con- 
sequence. Id.  Citing  The  Bank  of  Salina  p. 
AbiboU,  ZI>emo,  181;  Ontario  Bank  v.  Walker^ 
1  Hill,  652. 


PACTOB. 

See  Bailhent. 


FALSE  PRETENSES— FEES— FENCES. 
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WitneBses,  etc.— What  may  Constitate. 


FALSE  PBETENSES. 

See  Crim iKAL  Law. 


1.  Witness:  when  subpoanaed  in  sev- 
eral cases.  A  witness  who  is  subpoenaed  to 
attend  court  npon  the  same  day  in  several  dif- 
fmnt  cases,  is  entitled  only  to  fees  for  attend- 
ance and  mileage  for  each  separate  day  of  his 
attendance,  and  his  daily  compensation  is  not 
Increased  by  the  fact  that  he  is  subpoenaed  in 
more  than  one  case.  Constmctiye  compensation 
is  not  allowed.  {Meffert  v.  The  DvSbuque  <t  B, 
£.  E.  Co.,  34  Iowa»  439.)  Hardin  v.  Polk  Co,, 
39  Iowa,  661. 

2.  Eacpert  testimony.  Physicians  or  other 
professional  men  who  may  have  been  summoned 
as  witnesses  are  not  entitled  to  extra  compensa- 
tion under  section  1814  of  the  Code,  unless  called 
to  testify  as  experts  and  give  an  opinion  based 
upon  their  special  study  and  experience.  Sny- 
derv,  lotia  City,  40  Iowa,  646. 

8.  Service  of  notice.  The  original  notice 
in  an  action  in  the  Circuit  Court  may  be  served 
by  a  constable,  and  he  is  entitied  to  receive 
therefor  fifty  cents  and  mileage,  which  may  be 
taxed  as  part  of  the  costs  in  the  case.  Du  Boise 
4t  Bro.  V.  Babcock  et  al.^  42  Iowa,  283. 

4«  Sheriff:  execution  sale.  Where  a 
decree  of  foreclosure  of  a  mortgage  upon  a  rail- 
road had  been  obtained  by  the  mortgage  bond- 
holders and  a  sale  of  the  road  had  taken  place 
thereunder,  at  which  a  certain  corporation  not  a 
party  to  the  foreclosure  was  a  bidder,  and  the 
tiansfer  of  its  bid  to  the  trustees  of  the  bond- 
holders was  subsequentiy  approved  by  the  court 
rendering  the  decree,  it  was  held,  that  the  offi- 
cer *s  fees  for  the  sale  should  be  the  same  as  if 
the  execution  plaintiffs  had  been  the  immediate 
purchasers.  Gilman  et  al.  v.  The  D,  V,  R.  Co,, 
42  Iowa,  495. 

6. :  mileage :  producing  prisoners* 

A  sheriff  who  produces  a  prisoner  in  court  from 
the  jail  located  in  the  basement  of  the  court 
house  is  not  entitled  to  mileage.  Bringolf  v. 
Folk  County,  41  Iowa,  544. 

e. :  serving  subpoena :  copy.  Where 

the  sheriff  serves  a  subpoena  and  delivers  a  copy 
of  the  same,  he  is  entitied  to  compensation  for 
the  latter  at  the  rate  of  ten  cents  for  each  hun- 
dred words.    Id, 

21 


7.  :  producing  prisoner  as  wit- 
Where  a  sheriff  is  directed  by  the  court 
to  produce  as  a  witness  a  prisoner  confined  in 
the  penitentiary,  he  is  entitied  to  his  mileage 
and  to  all  expenses  incuned  in  the  transportation 
of  the  prisoner.    Id. 

8. •    Where,  under  the  same  order,  he 

produces  five  prisoners  he  is  entitied  to  but 
single  mileage  and  expenses  for  all.    Id. 

9. :  taJdng  convict  to  penitentiary. 

For  conveying  a  convict  to  the  penitentiary  the 
sheriff  is  entitied  to  sixteen  cents  a  mile  as  his 
full  compensatioxvt    Id, 

10. :  conveying  prisoner  to  peni- 
tentiary. The  compensation  of  the  sheriff  for 
conveying  a  prisoner  to  the  penitentiary  for  safe 
keeping  is  five  cents  a  mile.  He  can  demand  in 
addition  his  railway  fare  and  the  amount  paid 
for  necessary  guards.    Id, 

11. :  bailifb.     The  county  should  re* 

imburse  the  sheriff  for  the  amount  expended  to 
pay  for  tiie  services  of  bailiffs,  to  the  number 
designated  by  the  court.    Id. 

■ 

12. :  jury.    The  sheriff  is  not  entitied 

to  ten  cents  for  each  jury  called  by  a  bailiff,  in 
addition  to  the  per  diem  paid  by  the  county  for 
the  latter.    Id, 

13.  Where  a  sheriff  summoned  a  jury  to 
assess  the  owner*s  damages  upon  land  approini- 
ated  for  right  of  way,  and  on  the  same  day  an 
assessment  was  made  by  the  same  jury  for  sev- 
eral tracts  belonging  to  different  owners,  it  was 
held,  that  directing  the  jury  to  proceed  from  one 
tract  to  another  did  not  constitute  a  distinct 
summons,  and  that  the  sheriff  was  only  entitied 
to  compensation  for  summoning  the  jury  to 
assess  the  dsansbgea  on  a  single  tract.  Boblb  «. 
The  A,,  K.  <t  D,  M.  R.  Co,,  44  Iowa,  440. 


FELONY. 

See  Criminal  Law. 


FEME  COVERT:  FEME  SOLS. 

See  HusBAiTD  and  Wife. 


FENCES. 


1.  What  may  oonstitate.    A  steep  bluff, 
a  hedge,  a  ditch  or  the  like  which  furnishes  an 
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FENCES. 


RemoYal  of  From  Hi 


YiBwen:  Jmisdictiini. 


dEfoctual  secuity  to  the  indosnre  as  the  fence 
prascribedhystatate,  maybeiegarded  as  alaw- 
fhl  fence.  HUliard  v.  The  C.  <t  N.  W.  B.  Co., 
87  Iowa,  442. 

2.  Hie  question  of  the  safficiency  of  a  fence 
is  to  be  determined  like  any  other  feet  in  the 
case.  (Phillipa  v.  Oyster,  d2  Iowa,  257;  Qu/m- 
tm  V.  Van  Tuyh  80  Id.,  554.)    Id, 

8.  While  a  lawfhl  fence  is  not  necessary  be- 
tween adjoining  &nns  to  constitate  oocopotion 
in  severalty,  still  the  iwrtition  fence  most  be 
each  as  will  torn  stock,  and  premises  separated 
only  by  a  hedge  which  is  insafficient  for  that 
porpoee  must  be  considered  as  inclosed  in  com- 
mon, within  the  meaning  of  section  1496  of  the 
Code.*    Miner  v.  Bennett,  45  Iowa,  685. 

4,  Agreement  of  partieB.  Agreements 
of  adjacent  owners  that  there  shall  be  a  lane  and 
no  partition  fence  between  their  premises  need 
not  be  in  writing.  Bella  v,  Belknap,  38  Iowa, 
225. 

6.  Bemoval  of  firom  highways  Under 
the  ReTision  (Section  905),  a  fence  projecting 
mto  the  highway,  which  does  not  obstruct  pub- 
lic travel,  shall  not  be  removed  by  the  supervisor 
until  notice,  not  exceeding  six  months  in  extent, 
has  been  given  the  owner  of  land  inclosed 
thereby.    Blachbum  v.  Powers,  40  Iowa,  681. 

6. :  reasonable  notice.   The  owner 

of  the  fence  is  entitied  to  a  reasonable  notice  to 
remove  it,  and  reasonable  notice  is  such  as  would 
enable  him  to  take  it  away  without  izguiy  to  the 
fence  or  crops  inclosed.    Id, 

1.  On  division  lines:  rights  of  adjoin- 
ing owners.    One  who  incloses  land  a4Join- 

*Th6  followliig  pTOTlalons  of  the  Code  of  1878,  seem 
to  m  correct  nnderetandlng  of  the  oontMct: 


Baonoir  14M.  No  peraon  not  wUhlng  hla  lend  Indoeed 
end  not  ocoapytaig  or  using  it  otherwlee  then  In  common, 
rhflJl  be  compelled  to  contribute  to  erect  or  melnteln  eny 
fence  between  him  end  en  edjeoent  owner;  but  when  he 
Ixiidoeee  or  nsee  hie  lend  otbOTwlee  then  in  common,  he 
ehell  contribute  to  the  pertltioa  f  enoee  es  in  thie  ohepter 
provided. 

Sbo.  1488.  When  lends  owned  in  severeltj  heye  been 
indoeed  in  common  without  e  pertttlon  fence,  end  one  of 
the  owners  is  desirous  to  occupy  hii  in  sevenuty,  end  the 
other  refuses  or  ne^eele  to  dirlde  ttie  line  idiere  the  fence 
should  be  built  or  build  e  euAdent  fence  on  his  purt  of  the 
line  when  divided,  the  per^  desiring  it  mey  here  the  seme 
divided  end  seslgned  by  the  fence  viewers,  who  mey,  in 
writing,  essign  e  reeeoneble  time,  hevlng  regazd  for  the 
■eeson  of  th»yeer  for  meking  the  fence,  end  if  dther  perty 
neglect  to  oomply  with  the  decisions  of  the  viewers,  the 
other,  efter  meking  hie  own  pert,  mey  meke  the  other  pert 
end  recover  es  directed  above. 

Sio.  1487.  In  the  oese  mentioned  in  the  preceding  seo- 
tton,  idien  one  of  the  owners  deslree  to  throw  open  eny 
portton  of  his  Ikeld  not  leee  then  twenty  f  eetin  width,  end 
MKTUlt  vnhidoeed  te  boused  In  oommoo  t^  the  public,  he 
shell  flrttglve  the  other  per^  six  months  notice  thereof. 

Sao.  MBi.    When  lend  which  has  lein  uninelosed  is  In- 


ing  another*s  dose,  and  does  not  own  any  part 
of  the  division  fence,  may  throw  any  portion  of 
such  land  open  to  common  at  pleasure.  Jftner 
V.  Bennett,  45  Iowa,  635. 

8.  Fence  viewers:  jurisdiction.  Tr 
confer  jurisdiction  upon  fence  viewers,  the  fence 
respecting  which  they  determine  must  be  in  fiMi 
a  partition  fence;  and  they  cannot  conclude  a 
party  by  detennining  that  to  be  a  partition  fence 
whidi  is  not.  BUla  v,  Belknap,  88  Iowa,  225. 

9.  Whero  the  parties  had  aflfreed  to  erect  a 
fence  sufficient  to  turn  8¥rine  and  sheep,  the  trus- 
tees could  properly  determine  whether  or  not, 
the  agreement  had  been  performed,  and  if  not, 
direct  the  time  and  manner  of  performance. 
Hviber  v,  Wilkinson,  46  Iowa,  458. 

10.  Partition  of:  notice.  An  owner  of 
land  is  not  liable  for  a  failuro  to  comply  with  the 
requirements  of  the  township  trustees,  acting  as 
fence  viewers  under  section  1492  of  the  Code, 
unless  he  was  served  with  written  notice  of  their 
meeting  to  take  action  in  the  promis^.  Loch- 
hart  V,  Wessels,  46  Iowa,  81. 

11.  And  the  notice  should  be  reasonable,  but 
no  definite  time  is  required.  Tubhs  v,  Ogden,  46 
Iowa,  134. 

12. :  complaint.    It  is  not  necessary 

that  a  complaint  to  the  fence  viewers  of  the  in- 
sufficiency of  a  partition  fence  should  be  in  writ* 
ing.    Id, 

13.  :  adjudication.    An  abjudication 

respecting  the  sufficiency  of  the  fence  must  be 
made  by  the  trustees  sitting  as  a  board,  and  must 
be  based  upon  personal  inspection,  although  sndi 
inspection  need  not  be  made  jointiy.    Id. 

dosed,  the  owner  thereof  shell  pey  for  one-helf  of  eeoh 
pertltlon  fence  between  hie  lende  end  the  edjotning  lends, 
uie  Telne  tcbe  eecertsined  by  the  fence  viewere,  end  if  he 
neglect  for  thirty  deye  efter  notice  end  demend  to  pey  the 
eeme,  the  other  per^  mey  recover  ee  before  provided;  or 
he  mey,  et  hie  election,  reballd  end  meke  helf  of  the  Teoce, 
end  if  he  neglect  t>o  to  do  for  two  monthe  efter  -**"Tig 
each  election  he  ehell  be  lleble  ee  ebove  provided. 

Bio.  1488.  When  e  divleion  fence  between  the  owners 
of  improved  lends  mey  heve  been  mede,  either  by  fence 
viewere,  orby  egreement  in  writing,  recorded  in  the  olBoe 
of  the  derk  of  the  township  idiere  the  lends  ere^  the  own- 
ers end  their  heirs  end  eeeigne  ehell  be  bonnd  thereby,  end 
ehell  enpport  them  eocordlngly,  bat  if  eny  deeire  to  ley  hie 
lende  in  oommon  end  not  improve  them  edjolning  the 
fence  divided  ee  ebove,  the  proceedings  ehell  be  ee  directed 
in  the  ceee  where  lende  owned  in  eevefelty  heve  been  Id- 
doeed  in  common  without  e  pertitlon  fence. 

Bbo.  1600.  In  the  provleione  of  this  chepter,  the  term 
"  owner  "  shell  epp^  to  the  oocnpent  or  tenant  when  the 
owner  doee  not  reeide  in  theKsoon^,  tmt  theee  proceedings 
will  not  bind  the  owner  nnleee  notified.  The  term  **  fenoe 
▼iewere**  meene  the  fence  viewere  of  the  township  In 
which  the  divldon  Une  in  oontroverfy  le,  end  if  thet  line 
ie  between  two  townshipe,  end  both  pertiee  live  in  the 
eeme,  then  it  meens  the  viewers  of  thet  township,  but  tf 
the  pertiee  Uve  in  different  townshipe,  one  viewer  et  leeafc 
shell  be  teken  from  thet  of  the  perty  compleined  egetnet. 


FINES—FIXTURES, 
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What  are:  Machinery— Buildings  Erected  on  Land  of  Another. 


14.  Nor  is  it  necessary  that  this  a4Judication 
«hoald  be  reduced  to  writing  and  certified  by 
them.    Id. 

16. :  oertifloate.  The  certificate  of  the 

fence  Tiewers  respecting  the  value  of  the  fence 
built  by  the  complainant,  after  refusal  of  the 
other  party  to  comply  with  the  order  of  the  fence 
yiewers,  need  not  be  delivered  to  him  or  served 
npon  him  to  entitle  the  complainant  to  recover 
therefor.  It  is  su£Scient  if  it  be  filed  with  the 
derk.    Id. 


16. 


of  viewers.    In  an 


action  to  recover  twice  the  value  of  a  partition 
fence  which  defendant  by  the  decision  of  the 
township  trustees  had  been  required  to  erect,  it 
was  proper  for  the  jury,  under  the  instruction  of 
the  court,  to  determine  whether  or  not  the  land 
of  plaintiff  was  used  for  pasturing  swine  and 
sheep  and  whether  a  fence  was  required  to  turn 
these  animals.  Huber  et  al,  v.  Wilkinson^  46 
Iowa,  458. 

17. :  priTate  way.    Where  a  private 

way  between  the  premises  of  a4jacent  land 
owners  is  necessary  to  afford  one  of  them  ingress 
and  egress  to  and  from  his  residence,  he  cannot 
be  compelled  to  maintain  the  fence  on  his  own 
side  of  such  private  way  and  half  of  that  upon 
the  other  aide.  Bland  v.  Hixenburght  89  Iowa, 
5d2. 


FINES. 

See  Gbihikal  Law. 


See  Nbolioehob. 


FIXTUBES. 

1.  What  are :  machinery.  In  determin- 
ing whether  an  article  is  a  fixture  or  personal 
property,  the  controlling  consideration  is  the  in- 
tention of  the  party  making  the  annexation,  and 
the  fact  of  physical  attachment  is  of  importance 
only  in  disdoeing  such  intention.  The  Ottumwa 
Woolen  Mill  Co,  v.  Hawley  ei  al.,  44  Iowa,  57. 

2.  Bole  applied.  The  machinery  of  a 
woolen  mill,  consisting  of  looms,  carders,  break- 
ers, condensers,  eto.,  was  held  to  be  fixtures  and 
iaduded  in  a  trust  deed  covering  the  realty.  Id. 


3.  In  New  York,  Ohio,  Yennont,  and  some 
other  Stetes  it  is  held  that  property  of  the  ohar- 
acter  in  question  is  personal,  and  does  not  paM 
by  a  mortgage  or  conveyance  of  the  real  estate. 
Murdoch  v.  Gifford,  18  N.  Y.,  28;  Walker  9. 
Sherman,  5  Illinois,  527;  Potter  v.  Cromwelh  40 
N.  Y.,  287;  Teaff  v.  Hewitt,  1  Ohio  State,  511; 
Cormn  v.  Cowan,  Id.,  629;  Hill  v.  Wentworih^ 
28  Vermont,  428;  BartleU  v.  Wood,  82  Id.,  372; 
Gale  V.  Ward,  14  Mass.,  352. 

4.  In  Maine,  Pennsylvania,  New  Hampshire 
and  in  other  States,  the  courts  hold  that  prop- 
erty of  the  character  in  question  is  not  personal, 
and  passes  by  mortgage  or  deed  of  the  real  estete. 
Farrar  v.  Stackpole,  6  Greenleaf,  M.,  155;  Cor- 
lies  V.  McLogin,  29  Me.,  115;  Parsons  v.  Cope- 
land,  38  Id..  587;  Bumside  v.  Fritehell,  43  N. 
H.,  390;  Voorhis  v.  Freeman,  2  Watts  &  Sei^g., 
116;  Harlan  v.  Harlan,  15  Pa.  St.,  513. 

6.  Building  erected  on  land  of  an- 
other. A  building  erected  upon  the  land  of 
another  with  the  consent  of  the  land-owner,  with 
the  builders'  own  means  and  for  his  own  use,  as 
disconnected  from  the  use  of  the  land,  will  be 
treated  between  the  parties  as  personal  property. 
{Curtis  V.  Hoyt,  19  Conn.,  154;  Fuller  v.  Tay- 
lor, 39  Maine,  519;  HiU  on  Fixtures,  18;  2  Am. 
Leading  Cases,  693;  Wilgus  db  Swing  v.  Getting 
dt  Geddings,  21  Iowa,  177.)  Dist.  Tp.  of  Cifr- 
win  V.  Moorehead,  43  Iowa,  466. 

6. :  replevin.    An  action  of  replevin 

will  lie,  at  the  instance  of  the  owner,  for  tiie  re- 
covery of  the  possession  of  such  a  building  from 
the  land  owner.    Id. 

7.  While  fixtures  erected  for  the  purposes  of 
trade  may  be  removed  by  the  tenant  upon  or 
prior  to  the  termination  of  his  lease,  he  cannot, 
subsequently,  exercise  this  right  as  against  a 
purchaser  of  the  premises  without  notice  of  his 
claim.  The  case  of  Wilgus  dt  Ewing  v.  Getting 
dt  Geddings,  21  Iowa,  177,  distinguished  from 
the  present  one.  Dostal  v.  McCaddon  et  oZ.,  35 
Iowa,  318. 

8.  Chattels  annexed  to  the  freehold,  either  by 
the  owner  or  tenant,  acquire  the  character  of 
fixtures  and  become  incidents  to  the  realty,  and 
pass  by  conveyances  thereof.  But  there  is  an 
exception  to  the  rule  in  favor  of  industry.  Fix- 
tures that  are  erected  for  the  purpose  of  trade 
may  be  removed  by  the  tenant  upon  or  prior  to 
the  expiration  of  his  term  or  before  he  has  sur- 
rendered possession  of  the  land.    The  right  can- 
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not  be  exercised  after  he  has  surrendered  pos- 
session; he  cannot  re-enter  for  the  purpose  of 
exercising  it.  Id.  Citing^  Van  Ness  v.  Pieard^ 
2  Pet.,  137;  Mason  v.  Finn,  13  111.,  324;  Moore 
V.  Smith,  34  Id.,  512;  Davis  v.  Moss,  38  Penn., 
346;  Onibaney  (t  Lain  v.  Jones,  19  N.  Y.,  234; 
Bichtmayer  v.  Morse,  40  Id.,  349;  Stockwell  v. 
Marks,  17  Maure,  455;  Shepard  v.  Spaulding, 
9  Mete.,  416;  The  State  v.  EllioU,  11  N.  H.,  540; 
White  V.  Amdt,  1  Whart.,  91. 

9.  Administrator  and  heir.  A  saw-mill, 
built  in  a  permanent  manner  and  attached  to  the 
soil,  will,  as  between  administrator  and  heir,  be 
regarded  as  a  part  of  the  realty.  It  is  accord- 
ingly held,  that  an  action  would  not  lie  by  the 
administrator  against  a  third  person  for  its  con- 
yersion.  Kinsell,  Adm*r,  v.  Billings,  35  Iowa, 
154. 


FOBCIBLE  EKTBY  AND  DE- 
TAINER. 

1.  Question  of  title  not  involved.    In 

this  action  the  question  of  title  is  in  no  way  in- 
yolved,  and  evidence  thereof  is  inadmissible. 
Stephens  v,  McCloy,  36  Iowa,  659. 

2«  In  this  action  the  question  of  title  or  right 
of  possession  is  in  nowise  involyed.  The  fJEict  of 
actual  possession  by  the  plaintiJBT,  and  an  entry 
by  force,  fraud  or  stealth,  or  an  unlawful  de- 
tainer by  the  defendant,  are  the  only  ones  to  be 
determined.    Emsley  v.  Bennett,  37  Iowa,  15. 

8.  Person  having  title  may  render 
himself  liable.  A  person  may  render  him- 
sel  liable  for  a  forcible  entry  and  detainer  by 
entering  upon  his  own  property,  even  when  he 
has  the  right  to  immediate  possession.  (Little 
V.  Benson,  Mor.,  Ill;  Lorimier  dt  Waller  v. 
Lewis,  Id.,  253.)  Stephens  v.  McCloy,  36  Iowa, 
659. 

4,  Character  of  plaintiff's  possession 
immateriaL  It  is  immaterial  in  what  capacity 
or  relation  the  plaintiff  is  in  possession,  whether 
as  owner,  tenant,  agent,  or  a  mere  trespasser. 
{Little  V,  Benson,  Mor.,  Ill;  Lorimier  db  Wal- 
ler V.  Lewis,  Id.,  253.)  Emsley  v.  Bennett,  37 
Iowa,  15. 


FOBEIGN  ATTACHMENT. 

See  Attachment. 


FOBEIGKEBS. 

See  Alien. 

FOBEIGN  JUDGMENT. 

See  Judgment  and  Dbcbbe. 


FOBFEITUBE. 

See  Bail  and  Bail  Bond. 


FORGEBY. 


See  Alteration  of  Writtbn    Instru- 
ments; Criminal  Law,  snb-title  Eyidbvcb. 


FOBMEB  ADJUDICATION. 

See  Judgment  and  Decree. 


FBAUD. 


I.  Generally. 
II.  False  Bepresentationb. 


I.  Generally. 

1.  Judgment  obtained  by.  To  avoid  a 
judgment  in  a  collateral  proceeding,  where  it  is 
alleged  that  the  jadgment  was  obtained,  in  the 
principal  action,  through  frand,  the  &and  mntt 
be  clearly  established.  Bulverson  v.  Butchin- 
son  c^  Co.,  29  Iowa,  816. 

2.  Where  the  owners  of  real  estate  and  per- 
sons having  mechanics'  liens  thereon,  conspired 
to  defiraud  a  purchaser  of  the  land  by  falsely 
representing  that  no  actions  had  been  com- 
menced to  enforce  the  liens,  and  by  having  exe- 
cutions issued  immediately  after  the  judgments 
were  rendered,  to  prevent  the  election  of  a  sale 
subject  to  redemption,  it  was  held  that  the  pur- 
chaser was  entitled  to  equitable  relief,  and  that 
the  judgments  thus  fraudulentiy  obtained  should 
be  set  aside.  Gregory  db  Davies  v,  Perkins  et 
ah,  40  Iowa,  82. 

8.  Will  not  be  presumed.  To  refuse  an 
instruction  to  the  effect  that  fraud  will  never  be 
presumed  but  must  be  satisfactorily  proved,  and 
give  one,  the  same  in  substance,  from  which  the 
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word  '* satisfactorily*'  was  omitted,  was  error. 
Qalpin  v,  Wilson  ei  al.,  40  Iowa,  90. 

4.  In  legal  proceedings.  The  eyidence 
held  insufficient  to  establish  frandas  the  groand 
of  a  failure  to  appear  and  defend  in  an  action  to 
foreclose  a  mortgage.  Oleaon  v,  Bullard,  40 
Iowa,  9. 

6.  When  not  a  defense  against  enforoe- 
oient  of  contract.  The  daim  of  the  county 
for  swamp  lands,  indemnity,  and  cash  haying 
been  rejected,  the  board  of  supervisors  made 
a  contract  with  M.  to  prosecute  anew  its 
daim,  upon  representations  made  by  him  res- 
pecting his  ability  to  prosecute  them  more 
successfully  than  any  other  party,  and,  after  ren- 
dering services  extending  over  a  period  of  five 
years  without  suggestion  of  fraud  or  misrepre- 
sentation, he  secured  their  settlement  in  full: 
Held,  that  fraud  would  not  avail  as  a  defense  in 
an  action  for  the  spedfic  performance  of  the 
contract  for  services.  Allen  p.  Cerro  Gordo  Co. 
etal.,40  Iowa,  349. 

6.  Joint  purchasers.  Where,  in  an  ac- 
tion against  two  jointly  for  fraud  in  the  purchase 
of  land,  the  evidence  shows  that  the  puidiase 
was  made  by  one  defendant  only,  and  that  the 
other  was  not  a  partidpant  in  the  fraud,  he  will 
not  be  held  liable  as  joint  purchaser  for  the 
fraud  committed  by  his  co-defendant.  Ellis  v, 
lAndley  et  ah,  37  Iowa,  884. 

7.  Conyeyance  obtained  by  one  stand- 
ing in  loco  parentis.  Where  one  standing 
in  loco  parentis  to  the  minor  owners  of  real  es- 
tate, who  were  accustomed  to  obey  him  and 
were  ignorant  of  business  affairs,  induced  them 
after  they  had  attained  their  m^'ority  to  make  a 
contract,  unoonsdonable  in  character,  to  convey 
to  him  their  real  estate,  held^  that  the  contract 
should  not  be  enforced.  Tuck  et  al,  v,  Buchholz, 
43  Iowa,  415. 

8. •  Contracts  between  parties  occupying 

such  relations  to  each  other  are  regarded  with 
distrust  by  the  courts.    Id. 

9.  Inadequacy  of  consideration.  In- 
adequapy  of  consideration  will  not  of  itsdf  es- 
tablish fraud  in  procuring  a  couTQrance  of  land, 
but  may  be  considered  with  other  circumstances. 
Collar  V.  Ford,  45  Iowa,  831. 

10.  Purchase  by  one  claimed  to  be  an 
agent.  The  fact  that  one  was  requested  to  as- 
certain and  report  to  the  owner,  who  lived  in 
another  state,  the  amount  of  taxes  due  on  a 


piece  of  land,  which  he  did,  did  not  constitute 
him  an  agent  with  respect  to  the  land  so  as  to 
charge  him  with  fraud  in  buying  the  same  him- 
self for  less  than  its  actual  value.    Id. 

II.  Faubb  Representations. 

11.  Must  be  substantially  untrue.    In 

an  action  for  faSis^  representations,  to  entitle 
plaintiff  to  recover,  it  must  be  shown  that  there 
was  not  merely  a  technical  error  of  statement, 
but  a  substantial  nusrepresentation.    Sheriff  v 
Hall  37  Iowa,  174. 

12.  Made  prior  to  consummation  of 
contract.  False  and  fraudulent  repiesenta 
tions  made  prior  to  the  consummation  of  the  con- 
tract and  as  an  inducement  thereto,  rdied  upon 
by  the  other  party,  wHl  defeat  a  recovery  by  the 
guilty  party.  Nixon  dk  Co.  v.  Carson,  88  Iowa, 
838. 

18.  Evidence.  Such  fraudulent  representa- 
tions may  be  established  by  extrinsic  parol  evi- 
dence.   Id. 

14.  Estoppel:  evidence.  L.  represented 
to  P.  that  M.  was  his  nephew,  and  that  they  in 
tended  to  purchase  some  cattle  together.  A  few 
days  subsequently  M.  presented  to  P.  an  ordet 
purporting  to  be  signed  by  L.,  stating  that  he 
had  bought  the  cattle  and  asking  a  loan  of  $900. 
L.  denied  the  genuineness  of  the  signature  to 
the  order,  and  P.  admitted  that  it  was  not  gen 
nine.    Held, 

1.  That  it  was  competent  to  prove  the  repze 
sentations  made  by  L.  in  regard  to  his  rela- 
tions to  M. 

2.  Thatif  they  were  such  as  to  create  a  belief 
in  the  mind  of  an  ordinarily  prudent  man, 
that  he  would  be  responsible  for  money  ad 
vanced  to  M.,  he  is  estopped  from  deny- 
ing such  liability.  Peck  e.  Lusk,  88  Iowa, 
98. 

16.  Must  have  been  material.  False 
and  fraudulent  representations  respecting  the 
sulgect  matter  of  a  contract  must  have  been  ma- 
terial, and  have  referred  to  some  particular  in 
regard  to  which  a  known  trust  and  confidence 
were  reposed  in  the  party  making  them,  to  war- 
rant a  resdssion  of  the  contract.  Stafford  v 
Maus,  88  Iowa,  138. 

16.  Must  have  been  relied  on.  To  avoid 
a  contract  on  the  ground  of  false  representa- 
tions, it  must  be  shown  that  the  representations 
were  relied  upon  and  had  the  effect  of  inducing 
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plaintiff  to  enter  into  the  contract    Stout  v. 
MerUh  85  Iowa,  47. 

17.  In  Bale  of  patent.  Where  a  person 
is  induced  to  purchase  a  patent  by  reason  of  false 
and  fraudulent  representations  of  the  patentee 
in  relation  thereto,  the  contract  will  be  rescinded. 
Hall  et  al,  v,  Orvis  et  ah,  85  Iowa,  866. 

18.  In  sale  of  goods.  The  purchaser  of 
an  interest  in  goods  has  the  right  to  rely  upon 
the  seUer's  representations  that  he  is  the  owner 
thereof,  and  he  is  not  negligent  if  he  fail  to  test 
the  correctness  of  such  representations.  HaU 
V.  PhilMck,  42  Iowa,  81. 

19. :  liability  of  Te^dor.  The  lia- 
bility of  the  vendor  arises  from  his  own  fraud 
and  falsehood,  and  is  not  affected  by  the  ques- 
tion of  diligence  on  the  part  of  the  yendee.  Id. 

20.  False  representations  in  sale  of 
land.  To  enable  a  defendant  to  plead  in  equity, 
as  a  defense  to  notes  and  a  mortgage  given  for 
land,  that  the  plaintiff  made  false  and  fraudu- 
lent representations  as  to  the  quality  of  the  land 
sold,  it  is  not  essential  that  the  representations 
should  have  been  known  to  be  &lse  by  the  per- 
son making  them.  Relief  will  be  granted  in 
such  case  on  the  ground  of  mutual  mistake. 
{Holmes  v,  Clark,  10  Iowa,  428;  Hallam  v, 
Todhunter,  24  Id.,  166;  Wilcox  v.  The  lotca 
Weeleyan  Unipersittff  82  Id.,  867.)  Sweezy  v, 
Collins  et  al.,  86  Iowa,  589. 

21.  Conveyanoes  procured  by.    In  an 

equitable  proceeding  to  set  aside  a  conveyance 
on  the  ground  that  it  was  procured  by  false  and 
fraudulent  representations  of  the  grantee,  relief 
may  be  granted  on  the  ground  of  mutual  mis- 
take, should  the  proof  fail  to  show  that  the  rep- 
resentations were  known  to  be  false  by  the  party 
making  them.  Montgomery  v.  Shoekey  et  al., 
37  Iowa,  107. 

22.  Fraud  practiced  upon  the  grantor  of  lands, 
in  procuring  the  conveyance,  will  not  vitiate  the 
title  of  an  innocent  purchaser  from  the  grantee 
without  notice.  Weaver  v.  Carpenter,  42  Iowa, 
848. 

28.  A  purchaser  in  good  frdth  and  for  a  valu- 
able consideration,  who  exercises  due  diUgenoe 
by  examining  the  records  of  the  county  to  ascer- 
tain the  condition  of  his  titie,  will  be  protected 
from  outstanding  equities  of  which  he  had  no 
notice.    Id. 

24,  Speoifio  performance.  Where  the 
fidbe  representations  axe  not  established,  the 


fact  that  the  party  seeking  to  enforce  a  oontrad 
has  the  advantage  in  the  transaction,  will  nol 
defeat  its  enforcement  in  equity.  The  Union 
Coal  Mining  Co,  v.  McAdam  et  mx.^  88  Iowa, 
668. 


FRAUDULENT  AKD  VOLUNTARY 
CONVEYANCES  AND  TBAN8- 
FEBS. 

I.  FsAUDUeirT  CONNBTANCES  Aim  TBAXa- 
FBBS. 
II.  YOLUNTA&T  GOKVBTANGBS. 


I.  FrauduuentCJohvsyanoes  and  Ttahs- 

FSB8. 

1.  Force  of.  A  fraudulent  conveyance  is 
binding  as  against  the  grantor,  and  all  persons 
except  his  creditors  and  bona  fide  purchasen 
from  him.  Wright  v.  Howell  et  ah,  85  Iowa, 
288;  Miller,  Crawford  dt  Co.  v.  Ames  and  Mit- 
ler,  89  Id.,  288. 

2.  The  statutes  of  18  and  27  Elizabeth  are  in 
force  in  this  State,  and  it  is  now  the  settled  doc- 
trine in  this  country  that  a  bona  fide  purchaser 
is  protected  under  them,  whether  he  purchases 
from  a  fraudulent  grantor  or  a  fraudulent  gran- 
tee.   Id. 

8.  And  in  this  respect  there  is  no  difference 
between  a  deed  to  defraud  subsequent  creditors 
and  one  to  defraud  subsequent  purchasers.    Id. 

4.  Fraudulent  intent  must  have  been 
mutual.  To  render  a  conveyance  fraudulent* 
the  fraudulent  intent  on  the  part  of  the  grantor 
must  have  been  participated  in  by  or  known  to 
the  grantee.  Preston  v.  Turner,  86  Iowa,  671; 
Drummond  v,  Couse  et  al.,  89  Id.,  442. 

6.  To  defeat  a  sale  it  is  not  necessary  to  es- 
tablish a  fraudulent  intent  on  the  part  of  the 
purchaser,  but  it  will  be  sufficient  if  it  be  shown 
that  he  knew  of  the  fraudulent  intent  of  the 
seller,  or  had  notice  of  such  facts  as  would  have 
put  a  man  of  ordinary  prudence  upon  an  inquiry 
which  would  have  led  to  a  knowledge  of  the 
fraudulent  purpose  of  the  seller.  Jones  v.  Heihr 
erington  ei  al.,  46  Iowa,  681;  Zuver  v.  I^fom^ 
40  Id.,  510. 

6.  A  purchaser  in  good  faith,  who  has  paid  a 
part  of  the  purchase  money,  is  entitled  to  the 
possession  of  the  goods,  notwithstanding  he  may 
subsequently  discover  that  the  vendor  sold  them 
with  intent  to  defraud  his  creditors.    Id. 
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7.  It  is  not  neoessaiy  that  there  should  be 
proof  of  poflitiye  knowledge  of  the  existence  of 
the  debt  by  the  grantee  to  invalidate  the  oon- 
▼ejance;  such  knowledge  may  be  inferred  from 
oiicamstanoes.  Zimmemum  v.  HeinriehSt  43 
Iowa,  260. 

8.  ConTeyanoe  with  a  secret  reserva- 
tion. Where  land  is  conveyed  with  a  secret 
reservation  that  the  vendor  shall  use  and  eigoy 
it  for  a  time  without  payment  of  rent,  such  pos- 
session constituting  a  part  of  the  consideration, 
the  conveyance  is  fraudulent  in  law,  although 
based  upon  a  valuable  consideration.  M<ieamber 
V,  Peek  el  al.,  39  Iowa,  351. 

9*  The  law  will  not  permit  a  debtor,  in  failing 
circumstances,  to  sell  his  land,  convey  it  by  deed, 
without  reservations,  and  yet  secretly  reserve  to 
himself  the  right  to  possess  and  occupy  it  for  a 
limited  time  for  bis  own  benefit.  Such  a  trans- 
fer may  be  upon  a  valuable  consideration,  but  it 
lacks  the  element  of  good  faith,  for  while  it  pro- 
fesses to  be  an  absolute  conveyance  on  its  face, 
there  is  a  concealed  a^^reement  between  the  par- 
ties to  it,  inconsistent  with  its  terms,  securing  a 
benefit  to  the  grantor,  at  the  expense  of  those 
he  owes.  A  trust,  thus  secretly  created,  whether 
so  intended  or  not,  is  a  fraud  on  creditors,  be- 
cause it  places  beyond  their  reach  a  valuable 
light,  the  right  of  possession,  and  gives  to  the 
debtor  the  beneficial  ezgoyment  of  what  right- 
fully belongs  to  his  creditors.  (Lukina  v,  Aird, 
3  Wallace,  78;  Woaten  v.  Clark,  23  Mississippi 
(1  Cushman),  75;  Arthur  v.  Com,  db  Railroad 
Bank,  9  Smedes  &  Marshall,  394;  Towh  r.  Hoit, 
14  New  Hampshire,  61;  Paul  v.  Croker,  8  Id., 
288;  Smith  v,  Lowell,  6  Id.,  67.)    Id. 

10.  A  conveyance  of  land,  with  a  secret  reser- 
vation that  the  vendor  shall  have  the  use  and 
enjoyment  of  it  for  a  time  without  payment  of 
rent,  the  same  constituting  a  part  of  the  consid- 
eration, is  fraudulent.  Dean  v.  Skinner,  42 
Iowa,  418. 

11.  When  tmad  will  and  will  not  be 
imputed.  When  the  circumstances  attending 
a  conveyance  of  land  are  consistent,  either  with 
a  fraudulent  intent  or  honesty  of  purpose,  fraud 
will  not  be  imputed.  (Ltfman  v,  Cesaford,  15 
Iowa,  229;  Scofield  if:  Co,  v.  Blind,  33  Id.,  17*^) 
Drummond  v,  Cotise  etal.,99  Iowa,  442. 

12.  Where  land  was  conveyed  by  quit-claim 
instead  of  warranty,  under  an  alleged  agreement 
that  the  former  imparted  a  perfect  title,  the 


grantor  holding  it  by  a  tax  deed,  and  the  land 
having  been  shown  to  have  been  originally  se- 
lected fcMT  the  use  of  the  University,  it  was  heUd 
that  the  facts  did  not  support  an  allegation  of 
fraudulent  conveyance.  Sullg  v.  WiUon  ei  a/., 
44  Iowa,  394. 

18.  Where,  alter  the  filing  of  an  opinion  in 
the  Supreme  Court,  affirming  a  judgment  of  the 
court  below,  the  judgment  debtor  conveyed  a 
large  amount  of  real  estate  to  his  son  and  grand- 
children, in  consideration  of  love  and  aifecticm 
and  a  small  nominal  consideration  expressed, 
and  it  did  not  appear  that  any  consideration  was 
actually  paid,  it  was  held  that  such  conveyance 
was  fraudulent,  and  would  not  defeat  the  lien 
of  the  judgment.  Potter  et  al,  v.  Phillips  tt 
al,,  44  Iowa,  353. 

14.  Where  a  party  who  is  indebted  to  another 
procures  a  convejranoe  of  real  estate  which  he 
has  purchased  to  be  made  to  the  creditor,  and 
the  latter  receives  it  in  good  faith  with  no  other 
apparent  intention  than  to  secure  his  claim,  his 
title  will  not  be  defeated  by  a  subsequent  con- 
fession of  judgment  by  his  grantor  in  favor  of 
another  creditor,  and  a  sale  of  the  property  un- 
der execution  issued  upon  the  judgment.  Mon 
<t  Co,  V,  Bearing  et  dl,,  45  Iowa,  530. 

16.  Where  one,  being  threatened  with  an  ac- 
tion of  tort  in  which  the  plaintiff  afterward  re- 
covered, conveyed  his  real  estate  to  a  member 
of  his  family  without  consideration,  such  con- 
veyance was  set  aside  and  the  land  subjected  to 
the  payment  of  the  judgment.  Carder  v,  Wil- 
liams, 40  Iowa,  582. 

16.  Where  the  incumbrances  upon  realty, 
with  the  consideration  paid  for  its  conveyance, 
very  nearly  equal  its  reasonable  value,  the  fact 
that  the  consideration  is  snuill  does  not  constitute 
a  badge  of  fraud.  Day  v.  Cole  et  al,,  44  Iowa, 
452. 

17.  Facts  considered  which  were  held  to  ren- 
der a  conveyance  fraudulent.  Ryan  db  Co,  v. 
Mullinix  et  al,,  45  Iowa,  631. 

18.  Assignment  of  oontraot.  If  the  in- 
tent of  the  assignment  of  a  contract  be  to  defraud 
the  creditors  of  the  assignor,  the  assignee  can 
take  nothing  thereby,  and  is  not  entitled,  as 
against  the  creditors,  to  withhold  from  the  pro- 
ceeds of  the  execution  of  the  contract  the  amount 
he  may  have  paid  for  the  assignment.  Chap" 
man  v.  Ransom  et  al,,  44  lo^pa,  377. 
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19.  Assignment  of  lietis.  Where  ihe 
consideration  for  a  conveyance  held  to  be 
fraudulent  was  a  certain  sum  in  money  and  the 
assignment  of  certain  liens,  the  fraud  in  the 
conveyance  will  not  vitiate  the  assignment  of 
the  liens  to  the  vendee  in  whose  hands  they  will 
be  valid.  Smith  et  al.  v.  Grimes  €<  a/.,  43  Iowa, 
857. 

20.  Bights  of  subsequent  purchaser 
from  fraudulent  grantor.  Where  a  con- 
veyance of  real  estate  has  been  made  to  defraud 
creditors,  a  purchaser  with  notice  from  the 
fraudulent  grantor  can  rely  on  such  fraud  as  a 
protection  to  his  title  or  possession  when  sued  in 
a  court  of  equity  by  the  fraudulent  grantee. 
Hurley  v.  Osier,  U  Iowa,  642. 

21.  That  a  purchaser,  in  good  faith,  and  for 
a  valuable  consideration,  from  a  fraudulent 
grantor,  with  notice,  is  protected  when  sued  by 
a  fraudulent  grantee,  is  supported  by  the  follow- 
ing authorities:  Becker  v.  Ham,  14  Mass.,  136; 
Clapp  V.  Leatherbee,  18  Pick.»  131;  Clapp  v. 
Terrill,  20  Pick.,  249;  Waller  v.  CralU,  7  B. 
Hon.,  11 ;  Kimball  v.  Hutchina,  3  Conn.,  450.  Id. 

22.  :   evidence.     In  an  action  by  a 

fraudulent  grantee  to  quiet  the  title  in  himself 
against  a  subsequent  purchaser  for  value,  evi- 
dence of  the  fraudulent  character  of  the  prior 
conveyance  is  admissible.  Hurley  v.  Osier  et  al. , 
44  Iowa,  642. 

28.  The  contract  of  purchase  entered  into  be- 
tween the  grantor  and  the  subsequent  purchaser 
for  value  was  likewise  held  to  be  admissible.  Id. 

24.  Grantees  of  subsequent  purchaser 
from  fraudulent  grantee.  The  grantees  of 
a  subsequent  purchaser  under  a  fraudulent  con- 
vejrance  have  the  burden  of  proof  to  show  that 
they  purchased  in  good  faith  for  a  valuable  con- 
sideration, the  recitals  of  the  deed  to  that  effect 
not  entitling  them  to  the  protection  of  purchas- 
ers for  value.  Throckmorton  v.  Rider  et  al,,4Si 
Iowa,  84. 

26. .    Unless  it  be  made  to  appear  that 

they  thus  purchased,  the  title  of  the  equitable 
owner  will  be  deemed  paramount.    Id, 

26.  Belief  against  couTeyance:  proof 
of  insolvency.  A  court  of  equity  will  not  in- 
terfere to  annul  a  voluntary  conveyance  claimed 
to  be  fraudulent  as  against  judgment  creditors, 
unless  the  insolvency  of  the  debtor  is  shown  by 
tPtum  of  nulla  bona  or  other  satisfactoiy  proof. 
Chctfer  v.  Figgins,  37  Iowa,  617. 


II.  VOLUKTAKT  C0NVETANCB8. 

27.  Effect  as  to  existing  creditors.  A. 
voluntary  conveyance  is  not  fraudulent  per  se  as 
to  existing  creditors.  Gtcyer  v.  Figgins,  37 
Iowa,  517.  Following  Carson  v.  Foley,  1  Iowa, 
524. 

28.  A  voluntary  conveyance  will  be  held  void 
as  against  creditors  only  when  it  embraces  prop- 
erty which  is  liable  to  be  taken  in  execution  for 
the  payment  of  debts.  Delashmut  v.  Trau  el 
al.,  44  Iowa,  613. 

29.  A  voluntary  conveyance  of  the  homesteail 
by  its  owner,  even  when  made  with  a  fraudulent 
intent,  vests  the  titie  absolutely  in  the  grantee, 
so  far  as  the  grantor  is  concerned,  and  it  does 
not  become  subject  to  the  lien  of  a  judgment 
previously  obtained  against  the  latter.    Id. 

80.  T.  conveyed  her  homestead  to  her  son, 
receiving  no  consideration  therefor;  the  son  went 
into  occupation  of  the  property  and  paid  the 
mother  rent  for  its  use;  plaintiff,  who  had  pre- 
viously obtained  a  judgment  against  her,  asks 
that  the  conveyance  be  set  aside  and  his  judg- 
ment declared  a  lien  upon  the  property:  Held, 
that  the  mother  had  the  legal  right  to  make  the 
conveyance;  that  the  property  was  exempt  at 
the  time  it  was  made,  and  that  the  rights  of  the 
plaintiff  were  not  prejudiced  thereby,  and  that 
he  was  not  entitled  to  relief.    Id. 

81.  As  to  subsequent  creditors.  A  vol- 
untary conveyance  by  the  husband  to  a  third 
party,  and  a  like  conveyance  of  the  same  by  the 
grantee  to  the  wife,  are  not  void  as  to  subsequent 
creditors  of  the  husband,  without  other  indicia 
of  fraud.    Lloyd  v.  Bunce,  41  Iowa,  660. 

82.  From  parent  to  a  child.  Convey- 
ance of  real  estate  by  parents  to  their  daughter, 
the  consideration  alleged  being  a  cow  and  its  in- 
crease given  to  her  by  her  grandfather  many 
years  before,  and  services  performed  by  her 
while  in  the  family  during  two  or  three  years 
after  attaining  her  nugority,  and  without  any 
agreement  that  she  was  to  receive  compensation : 
Held,  under  the  circumstances,  fraudulent  as 
against  creditors  of  the  father.  Hart  v.  Flinn 
et  al.,  36  Iowa,  366. 

88.  The  fact  that  she  had  lived  with  the 
family  performing  the  usual  services  and  duties 
as  a  daughter,  and  receiving  her  support  as  one 
of  the  family,  created  no  liability  on  the  part  of 
the  parents  in  the  absence  of  a  contract  binding 
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fhem,  to  pay  for  her  labor.    {Scully  v.  Scully, 
28  Iowa,  548.)    Id. 

84.  A  county  broaght  an  action  to  set  aside  a 
conveyance  by  a  widow  to  her  son  on  the  ground 
that  it  was  fraudnlently  made,  and  that  she  was 
likely  to  become  a  charge  upon  the  coonly.  He 
alleged  that,  after  the  death  of  his  father,  he 
had  clothed  and  maintained  the  family,  made 
improTements  upon  the  property,  bestowed  his 
personal  services  upon  it,  paid  the  taxes,  and 
otherwise  expended  a  large  amount  thereon; 
held,  that  the  matters  alleged  constituted  a  good 
defense  and  that  the  demurrer  to  his  answer 
should  have  been  overruled.  Dubuque  County 
§t  al.  V,  Reynolds  et  ah,  41  Iowa,  454. 

86«  A  fibther  agreed  with  two  sons  that  if 
they  would  remain  on  his  farm  and  assist  in  car- 
lying  it  on  and  in  educating  their  brothers,  he 
would  convey  the  farm  to  them,  and  in  consid- 
eration for  their  services  and  their  agreement  to 
support  him  and  their  mother  the  remainder 
of  their  lives,  he  subsequentiy  executed  the  con- 
veyance: Held,  that  such  a  conveyance  was 
frandulent  and  would  be  set  aside  at  the  in- 
stance of  creditors.  GraJuim  v.  Eooney  et  al,, 
42  Iowa,  567. 

86.  From  husband  to  wife.  Where  a 
man  bartered  certain  realty  to  the  woman  he 
subsequently  married,  receiving  from  her  certain 
property  in  exchange,  but  executing  no  convey- 
ance of  the  realty,  and  shortiy  after  marriage 
made  a  deed  conveying  part  of  the  land  alleged 
to  be  sold,  but  did  not  convey  the  remainder 
until  some  months  afterward,  upon  the  same 
day  that  a  judgment  was  rendered  against  him 
upon  a  debt  incurred  before  marriage;  held, 
that  the  earlier  conveyance  was  valid,  but  that 
the  latter  was  fraudulent.  Zimmerman  v, 
HeinrUhs,  42  Iowa,  260. 

87.  A  conveyance  from  the  husband  to  the 
wife,  without  consideration,  is  a  fraud  upon  the 
creditors  of  the  husband  even  in  the  absence  of 
an  actual  fraudulent  intention,  and  this  is  espe- 
cially true  when  the  conveyance  leaves  the  hus- 
band insolvent.  Wateon  v.  Riakamire  et  ux,, 
45  Iowa,  231. 

88.  Agreement  for  payment  of  money. 
A  conveyance  will  not  be  deemed  voluntary  and 
improvident  when  made  in  consideration  of  an 
agreement  for  the  payment  of  money  which  is 
enforceable  in  an  »iction  at  law.  Dunbar  v. 
Stickler  etal.,45  Iowa,  964. 
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See  FnrruRBB. 

GAMIKG. 

See  Cbiminal  Law. 


GABNISHMEKT. 

I.  GeNEBALIiT. 

II.  Who  mat  be  Gabnibhed  akd  what 

Propbbtt  Reached. 
III.  The  Answbb  of  the  Gabkishee  Aim 

HIS  Rights,  Duties  akd  Liabilities. 
rv.  Judgment  against  Gabnibhbe  and 

Pbingifal  Debtob. 


I.  Geneballt. 

1.  Misuse  of  legal  terms.  That  the  coort 
in  its  order  requiring  notice  to  be  served  on  the 
garnishee  to  show  cause  why  execution  should 
not  issue  on  the  judgment  against  him,  and  in 
the  final  order  allowing  execution,  improperly 
denominated  the  notice  a  scire  faeiaa,  will  not 
vitiate  the  proceedings.  Duncan  v.  Sangamo 
Fire  Ine.  Co,,  35  Iowa,  20. 

2.  Intervention:  practice.  In  an  action 
before  a  Justice,  C.  was  duly  garnished  and  an- 
swered that  he  was  indebted  to  the  defendant 
R.,  who  replied  that  the  debt  was  due  his  wife. 
Judgment  was  rendered  for  plaintiff,  and  R. 
appealed.  In  the  Circuit  Court  W.  and  A.  were 
permitted  to  file  a  i>etition  of  intervention, 
claiming  that  R.  had  sold  and  assigned  them 
the  debt  due  from  C.    Held: 

1.  That  the  petition  of  intervention  was  prop- 
erly filed.  (Sec.  3237  of  the  Revision;  Sec. 
3016  of  the  Code.) 

2.  That  the  failure  of  the  garnishee  to  appeal 
would  not  affirm  the  judgment  of  the  Jus- 
tice.   Daniels  db  Co.  v,  Clark,  38  Iowa,  556. 

8.  Parties.  The  plaintiff  in  garnishment 
proceedings  stands  in  the  same  relation  to  the 
garnishee  as  the  defendant  in  the  principal  ac- 
tion.   Id. 
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Who  may  be  Garnished  and  what  Property  Reached. 


4.  ABsignment.  Where  the  defendant  ap- 
peals from  a  judgment  against  a  garnishee,  and 
an  assignee  of  the  debt  from  the  defendant  files 
a  petition  of  intervention  claiming  the  same, 
such  petitition  is  sufficient  notice  to  the  garni- 
shee of  the  assignment.    Id, 

S.Rtghtsofoo-garnisheee.  Where  a  gar- 
nishee had  answered  that  he  was  not  indebted, 
it  was  held  that  the  question  of  his  liability 
could  be  raised  in  the  garnishment  proceeding^ 
by  his  co-gamishoes,  whose  liability  would  be 
increased  in  the  event  of  his  diBcharge,  and  in 
that  proceeding  determined.  Creasap  et  al,  v. 
Bower  et  a/.,  41  Iowa,  210. 

6.  Notice  to  defendant  unnecessary. 

In  a  proceeding  of  attachment  by  garnishment, 
notice  of  the  process  to  the  defendant  in  the 
principal  action  is  not  necessary.  Phillips  v, 
Germott,  43  Iowa,  101. 

7.  The  garnishment  pix)oess  may  be  served 
before  the  defendant  is  served  with  notice  of  the 
ooounencement  of  the  action.    Id, 

8.  Delay  in  proceedings.  That  one  or 
more  terms  intervened  between  the  service  of 
the  garnishment  process  and  the  rendition  of 
judgment  against  the  garnishee  was  held  not  to 
imply  an  abandonment  of  proceedings.    Id. 

9.  Not  required  to  make  defense.   A 

garnishee  is  not  a  party  to  an  action  in  the  sense 
that  he  is  required  to  make  defense  for  either 
of  the  parties,  between  whom  he  is  presumed  to 
be  indifferent  respecting  the  merits  of  the  case. 
Moore  v.  The  C,  R,  L  (t  P.  R.  R.  Co.,  43  Iowa, 
885. 

II.    Who  mat  bb  Gabnished  and  what 
Pbopebtt  bbached. 

10.  Assignable  paper.  Under  our  statute 
(Rev.,  §  3211*),  a  garnishee  indebted  by  nego* 
tiable  or  assignable  paper,  cannot  be  made  liable 
thereon  unless  such  paper  is  delivered  up  to  him 
or  he  is  exonerated  from  or  indemnified  against 
^ture  liability  thereon.  Yocum  db  Robb  v. 
White,  36  Iowa,  288. 

11*  But  if  such  garnishee  fail  to  require  the 
indemnity  which,  under  the  statute,  he  had  a 
right  to  demand,  and  do  not  interpose  to  pre- 

*  Bbt.'s  SaU  (Code  of  1873,  (  0990).  The  nniiriiee  shaU 
not  h%  made  Uable  on  *  debl  due  by  negotiiwle  paper,  un- 
leM  rach  paper  la  deliverad,  or  the  gamiahee  oompletely 
exonerated  or  Indemnifled  from  all  UabiUty  theieon  after 
be  may  have  MtiaCed  the  Jnd^^ent. 


vent  the  judgment  against  him,  then  such  judg- 
ment will  constitute  no  defense  against  a  holdfir 
of  the  paper  who  received  it  before  the  ganuah- 
ment.    Id. 

12.  Where  the  husband  received  money  be- 
longing to  the  estate  of  his  wife  and  turned  over 
to  the  executor  certain  notes  of  which  he  was  the 
payee  instead  of  the  money  received,  and  he 
himself  was  subsequently  appointed  executor  of 
the  estate,  it  was  held,  that  the  maker  of  the 
notes  could  not  be  garnished  as  the  debtor  of  the 
husband.    Clark  v.  Shrader,Al  Iowa,  491. 

13.  Where  a  promissory  note  is  assigned  in 
good  faith  before  maturity,  and  afterward  as- 
signed for  collection,  the  maker  cannot  exonerate 
himself  from  liability  to  the  assignee,  because 
subsequent  to  the  first  assignment  he  has  been 
garnished  as  the  debtor  of  the  payee.  Dalhqff 
dt  Co.  V.  Coffman,  37  Iowa,  283. 

14.  Assignment  of  judgment:  notice, 

A.  obtained  a  judgment  against  E.  which  ontiie 
same  day  he  assigned  to  M.  P.  having  a  judg- 
ment against  A.  garnished  K.,  who  acknowl" 
edged  his  indebtedness  on  the  judgment  obtained 
by  A.  No  notice  of  the  assignment  of  the  judg- 
ment had  been  given :  Held,  that  E.  could  not 
be  compelled  to  pay  M.  while  the  judgment  in 
the  garnishment  proceedings  remained  in  foroe. 
McGhiire  v.  Pitts'  Sons,  42  Iowa,  535. 

16.  The  rights  of  the  plaintifiT  in  the  gar- 
nishment proceeding  are  not  affected  by  the 
failure  to  give  notice  of  the  assignment,  since  in 
any  event  he  could  only  attach  the  interest  of  A. 
which  had  already  been  assigned.    Id. 

16.  If  the  court  has  the  power  (and  that  has 
not  been  questioned  either  in  this  or  the  court 
below)  to  protect  the  garnishee,  then  we  think  a 
dilSerent  rule  must  prevail.  When  the  garnishee 
process  was  served  on  Eenefick,  the  judgment 
was  not  the  property  of  the  supposed  Keenan, 
but  had  been  assigned  to  and  was  the  property 
of  the  plaintLBT.  The  fact  that  the  assignment 
had  not  been  filed,  or  made  matter  of  record  in 
court,  or  that  the  garnishee  had  no  notice  of  sudi 
assignment,  makes  no  difference,  because  the 
plaintiff  in  the  garnishment  proceedings  ob- 
tained no  other  or  greater  rights  than  Eeenan  in 
fa^t,  not  apparently,  possessed.  (Drake  on  At- 
tachments, Sec.  527;  Wakefield  v.  Martin,  8 
Mass.,  558.)    Per  Beck,  J.,  in  Id. 

17*  A  judgment  debtor  may  be  garnished, 
even  though  he  has  appealed  from  the  jadg> 
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■Hot,  if  no  saperaedeas  bond  has  been  filed. 
PkiUips  V.  GermoHy  43  Iowa,  101. 

18.  The  assignment  of  a  judgment,  after 
aerrioe  of  the  garnishment  process,  confers  upon 
the  assignee  no  rights  prejudicial  to  the  plaintiff 
in  the  gajmishment  proceeding.    Id, 

19.  Property  in  the  hands  of  aheriff : 
mortgage.  Where  mortgaged  chatteb  have 
been  seized  by  the  sheriff,  to  be  sold  under  the 
mortgage,  the  balance  of  the  proceeds,  after 
the  satisfaction  of  the  mortgage,  is  the  property 
of  the  mortgagor,  and  in  an  action  against  the 
hitter  is  sulgect  to  a  garnishment  process  served 
upon  the  officer.  Hoffman  v.  WethereU^  42 
Iowa,  88. 

90.  Corporate  stock.  In  an  action  against 
the  owner  of  stock  in  a  corporation  the  secretary 
of  the  corporation  was  attached  as  garnishee, 
the  notice  being  directed  to  him  as  an  individual 
and  requiring  him  not  to'  pay  any  debt  due  by 
him  to  the  stockholder:  Held,  that  the  process 
gave  to  the  plaintiff  no  lien  upon  the  defendant's 
stock,  even  though  the  secretary  underatood  that 
the  attachment  was  a  valid  one  and  acted  in 
pursuance  of  that  understanding.  Moor  v. 
Walker  et  al.,  46  Iowa,  164. 

21.  When  officer  may  be  garnished. 
Where  money  and  valuables  had  been  taken  by 
an  officer  from  the  person  of  one  arrested  for 
larceny,  they  were  held  liable  to  garnishment  in 
the  hands  of  the  officer  in  a  civil  action  against 
the  prisoner  by  the  party  who  suffered  the  loss 
of  the  property.  Rtifsnyder  r.  Lee,  44  Iowa, 
101. 

III.  The  Answer  of  the  Garnishee  and 
HIS  Rights,  Duties  and  Liabilities. 

22.  Answer  of  garnishee  as  evidenoe. 

While,  under  the  statute,  the  answer  of  a  gar- 
nishee is  competent  testimony  in  the  trial  of  an 
issue  taken  thereon,  its  weight  and  credit  are  for 
the  jury  alone,  and  the  court  is  not  authorized 
to  instruct  in  respect  thereto.  Drake  v.  Buck, 
garnishee,  35  Iowa,  472. 

23.  Upon  the  trial  of  an  issue  taken  on  the 
answer  of  the  garnishee  the  answer  is  admissible 
in  evidence.  Fairfield  v.  McKancy,  37  Iowa,  75. 

24.  Duty  to  appear  and  answer.  After 
service  it  is  the  duty  of  the  garnishee  to  attend 
and  answer  without  regard  to  the  distance  of  the 
pbee  of  service  from  the  court.  The  seventy 
mile  limit  applicable  to  subpcanas  does  not  ap- 


ply. We9tphal,  Hmde  dt  Co,  v.  Clark,  42 
Iowa,  371. 

26.  His  right  to  demand  fees.  A  gar- 
nishee is  not  compelled  to  appear  and  answer 
unless  he  is  tendered,  if  demanded,  the  fees  and 
mileage  to  which  a  witness  would  be  entitled. 
Id. 

26.  Effoot  of  ftdlnre  to  tender  fises. 

By  a  failure  to  be  tendered  his  fees  when  de- 
manded the  garnishee  is  released  from  the  obli- 
gation to  appear  and  answer,  and  is  not  liable 
to  a  judgment  for  the  sum  recovered  by  the 
plaintiff  in  the  principal  action;  but  he  is  not 
thereby  discharged  from  the  obligation  to  retain 
in  his  possession  all  the  property  of  the  defend- 
ant under  his  control,  and  to  withhold  payment 
of  any  sum  he  may  owe  him.    Id, 

27.  If  the  fees  were  not  tendered  with  the 
first  suuunons,  the  attendance  of  the  garnishee 
may  be  procured  at  a  subsequent  term  hj 
another  notice,  fuUy  complying  with  the  require- 
ments of  the  statute.    Id, 

28.  Effbot  of  mistake  in  notice.  That 
the  notice  to  a  garnishee  required  him  to  appear 
and  answer  interrogatories  in  the  district  court 
will  not  affect  the  power  of  the  dicuit  court  to 
render  judgment  against  him,  if  it  appears  from 
his  answer  taken  by  the  sheriff,  and  other  proof 
offered,  that  be  was  indebted  to  the  defendant. 
Fanning  v.  The  M,  R,  R,  Co,,  37  Iowa,  379. 

29.  Where  garnishee  holds  money 
subject  to  certain  conditions.  Where  one 
has  received  money  from  one  person  which  upon 
the  fulfillment  of  certain  conditions  is  to  become 
the  property  of  a  third,  he  is  not  liable  as  gar- 
nishee in  an  action  against  the  latter  until  the 
conditions  shall  have  been  fulfilled.  Williams 
Brothers  v.  Young,  46  Iowa,  140. 

80.  The  burden  of  showing  that  the  condi- 
tions had  happened  which  would  impose  the 
duty  upon  the  garnishee  to  pay  the  money  rests 
upon  plaintiff,  for  the  garnishee  cannot  be 
charged  unless  his  indebtedness  or  obligation 
be  afiirmatively  shown.  {Morse  v,  Marshall,  22 
Iowa,  290;  Farwell  dt  Co.  v,  Houmrd  dk  Co,,  26 
Id.,  321.)  Id, 

81.  May  take  a  change  of  venue.   A 

garnishee  occupies  the  relation  of  defendant  to 
the  principal  action,  and  like  the  defendant 
therein  may  take  a  change  of  venue.  When 
either  of  the  parties  has  procured  a  transfer  of 
the  cause,  it  will,  nevertheless,  proceed  against 
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the  garnishee  in  the  court  where  it  was  com- 
menced. Westphal,  Hinds  db  Co.  v.  Clark,  42 
Iowa,  371. 

82.  Oamishment  under  execution: 
jurisdiotion.  A  garnishee  cannot  be  made 
liable  in  a  proceeding  instituted  in  the  Circuit 
Court,  upon  an  execution  issued  ui>on  a  judg- 
ment of  the  District  Court.  The  court  wherein 
the  judgment  was  rendered  has  alone  jurisdic- 
tion.   McGuire  v.  Pitt's  Stms^  42  Iowa,  535. 

33.  Measure  of  garnishee's  liability. 

A  prior  settlement  between  the  defendant  in  the 
main  action  and  the  garnishee,  by  which  the  in- 
debtedness of  the  latter  to  the  former  is  extin- 
guished, avoids  any  liability  of  the  garnishee 
upon  a  judgment  against  the  defendant.  His 
liability  as  garnishee  is  measured  by  his  indebt- 
edness to  the  defendant  at  the  time  of  the  gar- 
nishment.   Huntington  v.  Risdon,  43  Iowa,  517. 

84.  Judgment  by  deflEtult  against.  Where 
a  garnishee  was  required  to  make  his  answer 
more  specific,  and  upon  failure  to  do  so  judgment 
was  rendered  against  him  by  default,  ii\vBaheld 
that  a  motion  to  set  aside  the  default  should 
have  been  made  at  the  same  term  the  de&ult 
was  entered.  Scamahom  v.  Scott  et  a/.,  42 
Iowa.  529. 

d6« :  suspension  of  execution.    It 

was  error  for  the  court,  after  the  garnishee  had 
appeared  and  judgment  for  default  was  rendered 
for  Mlure  to  comply  with  the  order  of  court,  to 
suspend  execution  and  give  the  garnishee  time 
to  answer.    Id. 

TV.  Judgment  against  Garnishee  and 
Principal  Debtor. 

86.  Effeot  of  judgment  against  gar- 
nishee. If  the  garnishee  answers  fully  as 
to  all  the  facts  known  to  him,  and  judgment 
against  him  is  rendered  thereon,  which  he  after- 
ward pays,  such  judgmentand  payment  fumishes 
him  complete  protection  against  a  subsequent 
claim  of  the  principal  debtor  for  the  amount  so 
paid,  on  the  ground  that  the  indebtedness  of  the 
garnishee  to  him  was  for  services,  the  proceeds 
of  which  were  exempt  from  execution.  Wig- 
fall  V.  The  Union  Coal  and  Mining  Company, 
.  87  Iowa,  129. 

87.  Having  notice  of  such  proceeding  it  was 
his  duty  to  appear  and  interpose  his  claim  of 
exemption,  and  if  the  judgment  against  the  gar- 
nishee was  erroneous,  to  appeal  therefrom.  Hav- 


ing felled  in  this,  he  cannot  collaterally  assail 
it    Id. 

88.  He  might  furnish  the  garnishee  the  infor- 
mation and  means  to  prove  the  exemption.  Neg^ 
lecting  this,  and  to  prove  it  himself  he  is  bound 
by  the  judgment.  {Walters  v.  Washington 
Ins.  Co.,  1  Iowa,  404;  Drake  on  Attachments, 
§  717,  718;  Wood  v.  Partridge,  11  Mass.,  488.) 
Id. 

89.  Where,  in  a  garnishment  proceeding,  a 
justice  of  the  x>eace  having  jurisdiction  of  the 
person  of  the  garnishee,  as  well  as  of  the  sub- 
ject-matter, renders  an  erroneous  judgment 
against  him,  from  which  he  neglects  to  appeal, 
a  court  of  equity  will  not  grant  relief.  Burling- 
ton and  Missouri  River  Railway  Co.  v.  Hall  et 
al.,  37  Iowa,  620. 

40*  Nor  can  the  garnishee  relieve  himself 
from  the  effect  of  the  judgment  by  paying  into 
the  hands  of  the  sheriff,  after  its  rendition,  the 
amount  actually  due  the  debtor.    Id. 

41.  The  law  will  not  justify  carelessness  or 
neglect  in  a  garnishee,  any  more  than  in  any 
other  suitor.    Id. 

42.  A  oontraot  by  the  creditor  to  in- 
demnify a  garnishee  in  case  he  pays  an  ob- 
ligation of  doubtful  validity  against  him,  is 
sustained  by  a  sufficient  consideration.  Lucy  v. 
Price  et  al.,  39  Iowa,  26. 

48.  If  the  creditor  is  concluded  by  a  judg- 
ment rendered  in  an  action  against  the  garnishee, 
in  which  the  garnishment  proceedings  were 
pleaded  as  a  defense,  he  is  estopped  to  claim  that 
the  garnishee  is  Liable  under  such  garnishment 
judgment.    Id, 

44.  If  the  garnishee  himself  does  not 
complain  of  the  judgment  against  him,  and 
it  is  not  alleged  that  the  judgment  against  the 
defendant  is  uig'ust,  the  same  will  not  be  dis- 
turbed. Fanning  v.  The  Minnesota  R.  R.  Com- 
pany, 37  Iowa,  379. 

46.  Where  the  garnishee  is  indebted 
to  the  principal  debtor  on  negotiable 
notes,  an  order  that  plaintiff  have  judgment 
against  the  garnishee  for  the  amount  of  the  claim 
against  the  principal  debtor,  provided  the  gar- 
nishee be  first  fully  indemnified  as  provided  by 
law,  or  the  notes  surrendered  to  him,  is  not  a 
final  judgment, .  and  execution  issued  thereon 
will  be  ei^'oined  on  the  application  of  the  gar- 
nishee.   Seals  V.  Wright  et  dl.,  37  Iowa,  171. 
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46.  Cannot  be  attacked  in  collateral 
proceedings.  M.  was  employed  in  Iowa  by 
the  defendant,  a  corporation  operatinfp  a  railway 
IB  both  Iowa  and  Missoori ;  a  judgment  was  ren- 
dered against  him  in  the  latter  state  by  a  court 
having  jurisdiction  and  wages  due  him  from 
the  defendant  were  garmsbed,  notwithstanding 
under  the  laws  of  Iowa  they  would  have  been 
exempt:  JTi^M,  that  the  garnishee  was  not  bound 
to  interpose  a  defense  based  upon  the  Iowa  ex- 
emption laws,  and  that  the  judgment  rendered 
against  the  garnishee  could  not  be  attacked  in  a 
collateral  proceeding,  for  the  purpose  of  again 
holding*  defendant  liable  to  M.  Moore  v.  The 
C,  B.  L  <t  P.  B.  Co,,  43  Iowa,  385, 

47.  Against  a  partner  holding  ao- 
oonntBOf  thefirm.  Where  a  party  was  gar- 
nished  who  had  been  a  partner  of  the  defendant 
and  held  unpaid  accounts  belonging  to  the  firm, 
it  was  held  that  judgment  should  not  be  ren- 
dered againt  him  absolutely  for  the  amount  of 
the  defendant's  interest  in  the  accounts,  but  that 
he  should  be  directed  to  pay  over  the  sum  to 
which  tJie  partner  was  entitied  as  it  should  be 
collected.    Cox  v.  Busaell^  44  Iowa,  556. 


GBAND  JURY. 

See  CBuaNAL  Law,  sub-title  Gband  Jurt. 


GRANT. 
See  CoirvxTABCE;  Pxtblio  Lands. 


GUARDIAN  AND  WABD. 

I.  Generallt. 
II.  Afpointicekt  akd  Discharob. 

III.  Powers,  Duties  and  Liabilities. 

IV.  Sales  bt  Guardian. 


I.  Generally. 

1«  Where  guardian  acquires  title  to 
real  estate.  A  guardian  having  acquired  a 
quit-claim  deed  from  the  purchaser  at  tax  sale 
(^his  ward's  land,  and  the  deed  reciting  that  he 
takes  in  the  capacity  of  guardian,  the  interest 
he  acquires  will  enure  to  the  ward.  Bankin  v. 
Miller,  43  Iowa,  11. 


2.  Beyocation  of  deed  ezeouted  by 
ward.  An  order  of  the  court  authorizing  the 
guardian  to  revoke  the  deed  of  his  ward  made 
while  a  minor  is  not  necessary  where  tiiere  was 
no  consideration  for  the  deed,  and  no  act  of  re- 
vocation is  necessary  other  than  an  application 
for  relief  to  a  court  of  equity.  Gates  v.  Carpen' 
ter,  43  Iowa,  152. 

3. :  innocent  purchaser.    That  the 

property  conv^ed  by  the  ward  without  consid- 
eration has  i>a8sed  into  the  hands  of  an  innocent 
purchaser  will  not  prevent  the  revocation  of  the 
deed.    Id, 

4.  When  ward's  interest  will  be  bound 
by  administrator's  sale.  Where  an  admin- 
istratrix had  applied  for  permission  to  sell  real 
estate,  and  notice  was  served  upon  the  guardian 
of  an  in£ant  heir,  who  thereupon  made  appear- 
ance :  Heldf  that  the  court  acquired  jurisdiction 
under  which  it  could  order  a  sale  of  the  prop- 
erty, notwithstanding  the  guardian  did  not  file 
an  answer.  Bickle  et  al.  v,  Erskine  et  al,,  43 
Iowa,  213. 

II.  Afpointhbnt  and  Discharge. 

6.  Of  insane  person.  The  validity  of  the 
appointment  of  a  guardian  for  an  insane  person 
cannot  be  tested  in  an  action  by  the  guardian  to 
set  aside  a  deed  of  his  ward,  wherein  the  peti- 
tion simply  alleges  that  he  was  duly  appointed 
and  the  answer  denies  it.  Gates  v.  Carpenter 
et  al,,  48  Iowa,  152. 

6.  The  appointment  of  a  guardian  for  an  in- 
sane person  is  a  determination  of  the  foct  of  in- 
sanity, and  will  be  presumed  to  have  been  made 
under  jurisdiction  properly  acquired  in  compli- 
ance with  the  forms  of  law.  Ockendon  v.  Barnes 
43  Iowa,  615. 

7.  Bemovalof.  Where  it  appears  from  the 
record  that  a  former  guardian  was  suspended  on 
account  of  his  failure  to  respond  to  a  citation  to 
api>ear  and  settle  his  accounts,  it  in  effect 
amounts  to  an  order  of  removal  from  the  guar- 
dianship.    Haws  et  al,  v.  Clark,  37  Iowa,  355. 

8.  Adjustment  of  aooounts.  The  ad- 
justment of  the  accounts  of  the  guardian  of  a 
deceased  person  must  be  made  with  the  admin- 
istrator, subject  to  the  approval  of  the  court. 
Ordway  <t  Husted  v.  Phelps,  45  Iowa,  279. 

III.  Powers,  Duties  and  Liabilities. 

9.  Power  to  execute  mortgage  or  deed 
of  trust.    A  guardian  of  heirs  holding  only  a 
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zererBionaiy  interest  in  real  estate  may,  under 
authority  from  the  probate  court,  mortga^  or 
otherwise  convey  tiie  same.  Foster  et  al.  v. 
Young  et  al.<,  35  Iowa,  27. 

10.  A  guardian  may,  under  the  provisions  of 
the  statute  (Rev.,  §  2552)  and  proper  order  of 
the  probate  court,  execute  a  deed  of  trust  as  well 
as  a  mortgage  upon  the  real  estate  of  the  wards. 
Id. 

11.  Power  of  natural  goardian.   The 

mother  of  a  minor  child  cannot  make  an  agree- 
ment respecting  the  property  of  the  latter  which 
shall  be  binding,  simply  upon  the  ground  of  her 
relationship  and  because  she  is  the  child's  nat- 
ural guardian.  Jones  v.  Jones  et  al.,  46  Iowa, 
466. 

12.  When  guardian  will  be  estopped 
firom  charging  for  support  of  ward.   An 

agreement  between  a  guardian,  before  his  ap- 
I>ointment,  and  the  mother  of  his  wards,  his 
wife,  that  they  should  be  tre&ted  as  his  own  chil- 
dren, under  which  they  resided  in  his  family  and 
rendered  him  services,  is  sustained  by  a  sufficient 
consideration,  and  would  preclude  him  from 
making  charge  for  their  support.  Minor  Heirs 
of  Bradford  v.  Bodfish,  39  Iowa,  681. 

18.  When  he  cannot  charge  estate  for 
support  of  ward.  When  a  ward  is  possessed 
of  a  small  estate,  and  is  able  to  earn  something 
toward  his  support,  and  resides  with  his  mother 
who  is  able  to  support  him,  and  his  step-father, 
who  is  his  guardian,  the  latter  should  not  be  al- 
lowed to  charge  the  estate  of  the  ward  with  his 
maintenance.    Id. 

14.  May  recover  for  money  paid  for 
use  of  ward.  An  action  can  be  maintained 
upon  an  order  of  the  probate  court,  allowing  a 
guardian  *s  account  for  money  paid  for  the  use 
of  the  ward.    King  v.  King  et  aL,  40  Iowa,  120. 

15.  Guardian  must  pay  interest  for 
money  of  wards.  A  guardian  is  bound  to 
invest  the  money  of  his  ward,  and  is  chargeable 
with  interest  thereon.  It  was  held,  in  an  action 
against  a  guardian,  that  he  should  pay  upon  the 
funds  in  his  hands,  at  the  rate  of  six  per  cent 
compound  interest.  Minor  Heirs  of  Bradford  v. 
Bodfish,  39  Iowa,  681. 

16.  When  liability  of  guardian  for 
fiEulure  to  pay  over  money  attaches.   An 

action  cannot  be  maintained  against  a  guardian 
for  money  of  his  ward  in  his  possession  as  soon 
as  the  ward  attains  his  majority,  and  fiulure  to 


pay  over  the  money  will  not  constitute  a  breach 
of  his  bond  imtil  the  guardianship  accounts  aie 
settled  or  he  has  failed  to  obey  a  mandate  of  the 
court  directing  him  to  account.  O'Brien  et  ol. 
V,  Strang  et  ah,  42  Iowa,  643. 

lY.  Sales  bt  Guabdiab. 


17.  Jurisdiction:  notice.  A. guardian's 
sale  of  the  real  estate  of  his  ward  is  not  a  pro- 
ceeding in  rem,  but  one  adversary  in  its  natoxe, 
and  when  made  without  the  notice  required  by 
law  is  void,  for  want  of  jurisdiction  in  the  court 
ordering  the  same.  Lgon  v,  Vanatta  et  al,m 
Iowa,  521. 

18.  If  the  notice  be  defective  merely,  the  juris- 
diction is  saved,  and  the  proceeding  cannot  be 
collaterally  assailed.  {Cooper  v,  Sunderland,  3 
Iowa,  114;  Bokerv,  Chapline,  12  Id.,  204;  Ban- 
sail  V,  leett,  14  Id.,  309;  Morrow  v.  Weed,  4  Id., 
77;  Bollinger  V,  Tarbell,  16  Id.,  491;  Skawhan 
V.  Loffer,  24  Id.,  217;  PursUy  v.  Hags,  22  Id., 
11.)  But  it  is  otherwise  where  there  has  been 
no  notice,  or  where  the  pai)er  relied  on  as  such 
is  without  the  essential  requirements  of  a  notioe. 
{Neweombv,  Dewey,  27  Id.,  881;  KitsmUlsr  9. 
Kitchen,  24  Id.,  163;  Tunis  v.  WUhrow,  10  Id., 
305.)    Id. 

19*  The  time  when  the  application  will  be  made 
is  an  essential  of  the  notice,  hence  a  notice  in 
which  no  time  is  fixed,  or  which  states  a  wrong 
time,  one  subsequent  to  that  at  which  the  appli- 
cation was  acted  upon  and  the  order  made,  does 
not  confer  jurisdiction,  and  the  order  and  sale 
thereunder  will  be  void.    Id. 

20.  The  distinction  between  a  case  of  defective 
notice  and  no  notice  pointed  out,  by  MiiiLBB,  J. 
Id. 

21.  Notice  of  a  guardian's  sale  should  be  re- 
turnable at  a  regular  term  day  of  the  county 
court.  A  sale  based  on  a  notice  returnable  at  a 
different  day,  was  held  invalid.  Haws  et  ah  v. 
Clark,  37  Iowa,  855.  Seee  Boals  v.  Shulss,  29 
Id..  507. 

22.  Under  the  Revision  a  sale  by  a  guardian 
of  lands  belonging  to  his  ward,  without  giving 
him  ten  dajrs'  notioe  of  the  application  for  an 
order  to  sell,  or  of  the  hearing  upon  the  appli- 
cation, was  absolutely  void.  {Oood  v.  Norleg, 
28  Iowa,  188;  Washburn  v.  Carmichael,  32 
Iowa,  485;'  Lgon  v.  Vanatta,  35  Iowa,  521.) 
Rankin  v.  Miller  et  ah,  43  Iowa,  11. 

28. :  statute  of  limitations.  Section 
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S965  of  the  Bevision,  limiting  to  five  years  the 
period  within  whidi  guardians*  sales  may  be 
<|iiertiflDed,  does  not  afford  protection  to  those 
claiming  under  a  void  sale.    Id, 

M.  Bights  of  pnrohaser  where  title  is 
defiKStiTe.  The  purchaser  of  real  estate  at 
guardian's  sale  has  no  right  to  infer,  from  the 
guardian's  assurance  that  he  will  give  a  good 
title,  that  he  is  acquiring  a  title  in  fee  simple, 
and,  such  assurance  being  given  in  good  faith 
and  without  fraudulent  intemt,  the  purchaser  is 
not  entitled  to  eqmtable  relief  even  though  he 
may  have  been  misled  thereby.  FindUy  v, 
Bichardsan^  46  Iowa,  103. 

26. :  promiasory  note.  The  purdiaser 

having  acquired  all  the  interest  of  the  ward  in 
the  land,  he  cannot  refuse  to  pay  a  promissory 
note  giren  for  the  purchase  money  on  the  ground 
of  a  failure  of  consideration.    Id, 

26.  Pnrehaae  by  goardiazi.  Where  the 
guardian  of  an  in&nt  heir  has  become  the  pur- 
chaser of  realty  sold  under  an  order  of  the  court, 
to  pay  the  debts  of  the  estate,  paying  therefor 
the  appraised  value,  and  in  an  appropriate  pro- 
ceeding his  titie  has  been  adjudged  to  be  valid, 
the  heir  wiU  be  concluded  by  this  judgment,  in 
the  absence  of  a  showing  of  fraud.  Biekel  v. 
Enkint,  43  Iowa,  213. 

27*  Offor  to  return  pnrohase-money. 

Hie  rule  requirmg  a  minor  attacking  a  sale  to 
allege  a  tender  of  return  of  the  purchase-money 
does  not  apply  when  it  is  averred  in  his  petition 
that  he  has  never  received  from  his  guardian  or 
otherwise  tmy  portion  thereof.  Li/on  v,  Va- 
fuOta,  35  Iowa,  521. 

28.  Will  be  made  when  necessary  to 
the   ward's    education    and    support. 

Where  it  appears  that  a  sale  of  real  estate  be- 
longing to  wards  is  necessary  for  their  educa- 
tion and  support,  and  their  interests  would  be 
benefited  thereby,  it  should  be  ordered  by  the 
probate  court.  Dickina&n  v,  Hughes  et  al.,  37 
Iowa,  160. 

29.  The  discretion  with  which  the  court  is 
mvested  in  granting  or  refusing  such  order,  is 
not  an  absolute  one,  and  when  improperly  exer- 
cised will  be  controlled,  as  in  the  present  case.  Id, 


GUABANTY. 


1.  What  constitutes.    In  response  to  an 
osier  lor  goods,  plaintifi  replied  thi^  they  would 


not  deliver  them  unless  the  purchaser  would  pro- 
cure some  one  to  guarantee  payment  for  them; 
the  purchaser  answered,  stating  that  defendant 
had  offered  to  assist  him,  and  defendant  indorsed 
upon  the  letter  his  agreement  to  the  proposition : 
Heldf  that  he  was  liable  as  guarantor.  WeH- 
phaly  Hinds  dt  Co,  v.  MouUan,  45  Iowa,  163. 

2.  Construction  and  efQ»ct  of  guananty 
in  the  following  form:  For  value  received  I  do 
hereby  guarraniy  the  full  payment  of  a  note 
now  held  by  W.  &  Co.  against  S.,  bearmg  date 
June  26, 1873,  and  due  one  day  after  date.  Out 
of  the  assets  placed  in  my  hands  as  assignee  of 
said  S:  Hsld,  that  the  qualification  did  not  af- 
fect the  liability  of  the  guarantor,  even  though  he 
was  instructed  by  the  attorney  of  the  payee  that 
it  would  have  that  effect  and  signed  the  instru- 
ment with  that  belief.  Wctdswarth  db  Co,  v, 
SmUh  etal,,4S  Iowa,  489. 

8.  Where  the  guarantor  undertook  to  insure 
the  payment  of  all  indebtedness  of  his  principal 
to  the  guarantee,  whether  consisting  of  accounts, 
notes,  indorsement  of  notes  or  other¥rise,  the 
guarantor  was  held  to  be  liable  upon  notes  which 
his  principal  transferred  to  the  guarantee,  with 
no  other  indorsement  than  simple  words  of  guar- 
anty. The  Davis  Sewing  Machine  Co,  v.  Me- 
Ginnis  et  al,,  45  Iowa,  538. 

4.  Belease  of  guarantor.  If,  under  the 
contract  of  guaranty,  the  guarantee  took  other  or 
different  notes  than  those  provided  for  in  the 
contract,  or  gave  additional  time  for  payment 
to  the  principal,  or  waived  any  material  condi- 
tion on  which  payment  was  to  be  made,  the 
guarantor  was  released  from  liability.    Id, 

6«  A  request  by  the  attorney  of  the  guarantor 
that  a  copy  of  the  bond  be  sent  him  with  au- 
thority to  sue  both  principal  and  guarantor,  is 
not  such  a  compliance  with  section  2108  of  the 
Code*  as  will  discharge  the  guarantor  if  the 
guarantee  does  not  bring  the  suit  within  ten 
dajrs  thereafter.    Id, 

*  Bbotion  2108.  When  any  pen<m  bound  as  surety  for 
another,  for  the  payment  of  money  or  the  performanoe  of 
any  other  contract  in  wrttlag,  apprehends  that  hid  princi- 
pal to  aboat  to  become  Insolvent,  or  to  remove  penna- 
nently  from  the  State' without  discharging  the  contract,  if 
a  riflrht  of  action  has  accrued  on  the  contract,  he  may*  by 
writing,  require  the  creditor  to  sue  upon  tbe  same,  or  to 
permit  the  surety  to  commence  suit  In  such  creditor's 
name  and  at  the  surety's  cost. 

Bko.  8109.  If  the  creditor  refuse  to  bring  suit,  or  neg- 
lect so  to  do  for  ten  days  after  the  request,  and  does  not 
permit  the  surety  so  to  do.  and  furnish  him  with  a  true 
copy  of  the  contnct  or  other  writing  therefor,  and  enable 
him  to  have  the  use  of  the  original  whan  vequiiita  in  siMli 
suit,  the  surety  shaJl  be  disohuged. 
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Notice  of  Acoeptanoe— ^^enerally. 


6.  Kotioe  of  acceptance.  A  direct  prom- 
ise of  guaraniy  requires  no  notice  of  acceptance; 
aliter,  of  an  olffer  or  proposition  to  fini<iJ^>uitee. 
Carman  v.  ElUdge^  40  Iowa,  409. 

7.  The  following  instrument,  to- wit:  *'  I,  the 
undersigned,  will  sign  the  note  with  Gilhert 
Hampton,  for  the  cow  bought  of  the  Wilkerson 
estate,'*  duly  signed,  was  held  to  be  an  absolute 
guaranty,  binding  upon  the  maker  without  no- 
tice of  acceptance.    Id. 

8.  There  is  a  well  recognized  distinction  be- 
tween an  offer  or  proposition  to  guarantee  and  a 
direct  promise  of  guarantee.  The  former  re- 
quires notice  of  acceptance  and  acting  upon  it, 
while  the  latter  does  not.  This  distinction  is 
illustrated  in  the  case  of  The  Union  Bank  v. 
Carter* 8  Ex' re,  3  N.  Y.,  203,  where  the  guar- 
antee was  in  these  words :  * '  I  hereby  guarantee 
the  due  acceptance  and  payment  of  any  draft 
issued  in  pursuance  of  the  above  credit,*'  and  it 
was  held  that  no  notice  of  the  acceptance  of  the 
guarantee  was  necessary.  The  language  of  the 
court  in  that  case  was  that,  **  where  the  guar- 
antee is  absolute  no  notice  of  acceptance  isinec- 
essary.**  See,  also,  the  case  oi  Douglas  v.  How- 
land,  24  Wend.,  35,  where  the  authorities  are 
collected  and  reviewed  by  Cowbn,  J. ;  Smith  v, 
Dunn,  6  Hill,  543;  Jonee  v.  Williams,  1  U.  & 
W.,  493;  1  Pars,  on  Cont..  478-9;  2  Id.,  13  and 
14;  Reynolds  v,  DougUtss,  12  Peters,  496.  Per 
Ck>LB,  in  Ibid, 

9.  A  guaranty  in  the  following  form :  **  If  D. 
A.  Hills  purchases  a  case  of  tobacco  on  credit,  I 
agree  to  see  the  same  psdd  for  in  four  months,** 
is  an  absolute  one,  requiring  no  notice  of  accept- 
ance to  bind  the  guarantor.  Case  dt  Co.  v.  How- 
ard, 41  Iowa,  479. 

10.  The  acceptance  of  a  note  of  the  vendee 
by  the  vendor  for  the  merchandise  sold,  does  not 
vary  the  terms  of  the  guaranty  or  release  the 
guarantor.    Id. 

11. :  when  continuous.  If  the  course 

of  dealing  between  the  parties  was  sufficient  to 
justify  a  finding  that  the  grantor  had  notice  of 
acceptance,  it  may  be  inferred  that  notice  ac- 
companied each  transaction.  The  guaranty 
being  continuous  the  notice  would  be  continuous 
also.  First  Nat.  Bank  of  Dubuque  v.  Carpen- 
ter, Stebbs  db  Co.,  41  Iowa,  518. 

12.  Waiver  of  notice  of  acceptance. 

Notice  of  acceptance  of  guaranty  is  waived  by  a 
subsequent  letter  recognizing  liability  upon  the 


guaranty  and  promising  to  make  it  good.  Far- 
well  <t  Co.,  V.  Sully,  38  Iowa,  387. 

18.  Assignment.  The  rule  of  the  common 
law  that  a  guaranty  is  not  negotiable  does  not 
prevail  in  this  State.  The  assignee  of  a  con- 
tract of  guaranty  may  maintain  an  action  thereon 
in  his  own  name.  The  First  Nat.  Bank  of 
Dubuque  v.  Carpenter,  Sttbbs  dk  Co.,  41  Iowa, 
518. 

14.  Power  of  partner  to  bind  firm. 

Each  partner  is  the  general  agent  of  the  firm 
and  has  authority  to  bind  it  by  contract  of  guar- 
anty, if  such  contract  is  within  its  scope  of  busi- 
ness, and  no  understanding  between  the  partners 
can  affect  the  right  of  the  guarantee  to  recover. 
Id. 


HABEAS  COBPUS. 

1.  To  what  court  application  should 
be  made.  Where  the  mother,  residing  in  one 
judicial  district,  made  application  to  the  judge 
of  that  district  for  a  writ  of  habeas  corpus  for 
the  possession  of  her  daughter,  a  minor,  alleged 
to  be  restrained  of  her  liberty  in  another  judicial 
district,  it  was  held  that  the  person  restrained 
was  the  applicant,  within  the  meaning  of  the 
statute,  and  that  the  application  should  have 
been  made  to  the  judge  or  court  nearest  her. 
Thompson  v.  Oglesby,  42  Iowa,  598. 


HEIBS. 


See  Dbscbnt;  Adhinistratob  ahd 

XJTOR. 


HOMICIDE. 

See  Cruokaij  Law. 

HIGHWAY. 

I.    Generally. 
II.    Bt  Dedication  and  Prbscbiptioh. 

III.     ESTABUSHHENT  T7NDBB  THE  StATUTB. 

lY.    The  Claim  fob  Damages  cAuaBD  bt 
Establishment  or  Vacation. 


I.  Geneballt. 

I.  Vacation  of.     An  order  Tacatmg  or 
changing  one  of  two  roads  established  on  the 


HIGHWAY. 


Ill 


OeneEtlly. 


Mine  line  will  not  opesate  to  vacato  or  change 
MJi,  but  will  be  confined  in  its  effect  to  the  one 
it  parports  to  change,  and  in  respect  to  which 
notice  was  alone  given.  Larkin  et  al.  v.  Harris^ 
S6  Iowa,  93. 

%,  Bights  of  parties  after  disoontiau- 
aaoe.  Where  the  damages  acfjodged  to  a 
daimant  by  reamn  oi  the  establishment  oi  a 
public  road  over  his  land«  are  paid  by  one  of  the 
petitioners,  he  may,  upon  the  sabseqnent  dis- 
continnance  of  sudi  road  bef<M:e  it  is  actually 
worked  or  opened,  maintain  an  action  in  equity 
to  recoyer  the  sum  so  advanced  or  paid  by  him 
to  such  land  owner.  (Rev.,  §§  851,  852, 858, 
854.*)  The  board  of  supervisors  have  not  ex- 
clusive jurisdiction  to  order  a  return  of  the 
money  so  paid.   Brown  v.  Bridges,  86  Iowa,  279. 

8.  That  he  made  a  claim  of  the  board  of 
supervisors  to  have  the  money  refunded  to  him, 
and  that  no  order  was  made  by  them  in  relatioD 
thereto,  would  not,  under  the  cizcumstanoes, 
aflfoct^  right  to  recover.    J4. 

4«  In  such  action  a  personal  judgment  may 
be  rendered  against  the  defendant  as  well  as  an 
order  enforcing  it  on  the  land  occupied  by  the 
disoontinned  road.    Id, 

6.  Bights  of  land  owner.  A  road  super- 
visor will  be  restrained  at  the  instance  of  a  land 
owner  from  removing  trees  standing  in  the 
highway  adjacent  to  and  in  front  of  such  owner *s 
premises,  unless  such  removal  is  demanded  by 
the  wants  of  public  travel  and  convenience. 
BilU  V.  Belknap,  36  Iowa,  583. 

6. ;  determination  of  saperviaor. 

The  determination  of  the  road  supervisor  in  such 
ease  does  not  so  for  partake  of  a  judicial  char- 
acter as  that  it  cannot  be  reviewed  and  con- 
trolled. Id,  ijHang  McCord  v.  High,  24  Iowa, 
386. 

7*  He  has,  in  case  of  a  highway  by  prescrip- 
tion, a  right  to  all  things  connected  with  the 
land,  such  as  trees  upon  and  mines  and  quaizies 
under.    Overman  v.  May,  85  Iowa,  89. 

*8Konov 861.  When  tba  ttme  for  flaal  aoUon  In nlft- 
tton  to  tlie  roftd  aniTM,  whether  appUoatlon  for  damagee 
has  been  saadeor  not,  the  court  may  hear  teetimony  and 
reoelTe  pelltlone  for  and  against  the  eetabliahment  of  snoh 
toad.  It  may  eatabliah  or  reject  the  road  abeolately  or  it 
may  make  andi  establishment  conditional  upon  the  pay- 
ment In  wholeor  In  part  of  the  damages  awarded  or  the 
expenses  fnonrred  in  rdatioa  thereto,  as  the  publlo  good 
may  aeem  to  require. 

Bno.  8S3.  In  the  latter  case,  if  the  condition  is  not  per- 
formed by  the  time  appointed  the  subject  shall  oome  up 
for  a  rehearing  and  new  action  thereon. 

Sxa  S63.    If  money  is  thus  advanced  to  aeonse  the 

23 


8.  iDjunetian  ac^inat  removal  of 
Iteee.  The  facts  that  a  fence  haa  heen  naoi- 
tained  on  the  same  line  for  moie  thaa  tweaif 
years,  and  that  two  witnesses  testified  tiiaft» 
within  their  personal  knowledge,  the  original 
fence  was  placed  correctiy,  in  aocordanoe  with 
the  survey  then  made,  were  held  sufficient  fo 
justify  a  perpetual  iigunction  against  its  re- 
moval.   CaUell  t,  WOhelm  ti  al.,  89  Iowa,  288. 

9.  Wliat  eonatitatea  an  obBtmotionof : 
fiance.  If  a  lence<along  a  highway  is  so  situated 
as  to  endanger  pubhc  travel,  although  it  does  not 
extend  across  the  track,  or  to  require  removal  in 
order  to  render  the  road  safe  for  public  use,  it  is 
a  direct  obstruction  of  the  highway.  Mosher  p, 
Vincent,  89  Iowa,  607. 

10. :  reaaonabla  time  to  remore. 

What  constitutes  a  reasonable  time  for  the  re- 
moval of  a  fence,  condemned  by  the  road  super- 
visor as  a  direct  obstruction  to  travel,  is  a 
question  of  fact  for  the  juiy.    Id. 

11.  Under  the  Bevision  (Sec.  905),  a  fence 
projecting  into  the  highway,  which  does  not  ob- 
struct public  travel,  shall  not  be  removed  by  the 
supervisor  until  notice,  not  exceeding  six  months 
in  extent,  has  been  given  the  owner  of  land  in- 
closed thereby.  Blackburn  v.  Powers,  40  Iowa, 
681. 

12.  The  owner  of  the  fence  is  entitled  to  a 
reasonable  notice  to  remove  it,  and  reasonable 
notice  is  such,  as  would  enable  him  to  take  it 
away  without  ixg'uxy  to  the  fence  or  crops 
inclosed.    Id, 

18.  To  render  a  person  liable  to  prosecutian 
for  obstructing  a  highway,  ordered  to  be  estab- 
lished upon  the  condition  that  the  "costs  be 
paid  "  within  a  certain  time,  it  must  appear 
that  the  condition  had  been  performed  within 
the  time  specified  in  the  order.  The  State  v. 
Glass,  42  Iowa,  56. 

(See  Cbixikal  Law.) 

14.  To  obstruct  a  highway  it  is  not  neces- 
sary that  it  be  rendered  impassable,  and  treea 

opening  of  *  road  *  memoreadam  thereof  nraet  be  made 
in  the  reoord,  end  the  person  eo  adyenoing  it  ehell  reodva 
flrom  the  elerk  e  oertilleAte  of  snob  feet.  The  roed  ehiril 
not  theveaffcer  bedlecontinned  without  refonding  to  hiB 
or  hie  legel  repreeentethree  the  amonnt  bo  advanoed,  withe 
out  intereet. 

Sbo.  8M.  When  damagea  have  been  paid  by  the  eovnlgr 
or  by  an  indlTidval  for  ininry  to  huid  in  oonieqnmoeof 
the  establifihment  of  a  road  the  amount  moat  be  refondaA 
whenever  the  road  la  dlaoontinned.  and  the  oUim  for  eoeli 
refunding  la  a  lien  upon  the  land  for  the  takinf  of  wbiA 
damagea  were  given,  which  may  If  neoeaaaxy  be  aoM  t9 
Uanidate  nudi  olaln. 
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Oeoerally. 


fdiich  sbmd  therein  in  sach  podtionB  as  to  in- 
terfere wiUi  travel  should  be  remoyed  bj  the 
toad  saperviaor.  PaUersan  v.  Vail^  43  Iowa, 
142. 

16.  An  obfitraction  ib  an  obstacle,  an  impedi- 
ment, a  hinderance,  which  impedes  progress. 
{Neffv.  Paddock,  26  Wisconsin,  546;  Camnum- 
weaUh  v.  WUkinsan,  16  Pick.,  175;  StaU  v. 
110600,  5  Port.  (Ala.),  279.)    Id. 

16*  Who  may  recover  for  injuries  re- 
sulting from  obBtmction.  Iiviuries  resultr 
ing  from  the  obetraction  of  highways  leading  to 
the  premises  of  the  parly  complaining  and  in- 
terfering with  access  to  them  are  proper  grounds 
of  recovery  by  the  iigured  party,  even  though 
many  others  sustain  like  iiguries  from  the  same 
cause.    Park  v.  The  C.  dt  S.  W,  R.  Co.  et  oi., 

43  Iowa,  636. 

17. :  role  applied.    Where  a  railway 

company  laid  its  track  across  the  public  highway 
leading  to  the  plaintiff  *s  place  of  business  and 
near  thereto,  and  constructed  it  in  such  a  man- 
ner as  to  cause  a  diversion  of  travel  and  conse- 
quent diminution  in  plaintiff's  business,  it  was 
held  that  he  could  recover  therefor.    Id. 

18. :  measure  of  damages.  To  de- 
termine the  damages  for  such  an  obstruction  its 
effect  upon  the  use  and  eigoyment  of  plaintiff's 
property,  and  upon  the  extent  of  his  business, 
may  properly  be  considered.    Id. 

18. :  for  unlawftd  appropriation. 

The  owner  of  acfjaoent  property  has  an  interest 
in  the  street,  entitling  him  to  maintain  an  action 
against  a  railway  company  for  such  a  careless  or 
unlawful  appropriation  thereof,  or  location  of  its 
track  thereon,  as  shall  be  injurious  to  his  property. 
Cadle  V.  The  Muscatine  Western  Railroad  Co., 

44  Iowa,  11. 

20.  But  not  for  such  proper  use  as  essentially 
deprives  it  of  its  character  as  a  highway.  Barr 
V.  The  City  of  Oskaloosa,  45  Iowa,  275. 

21.  When  mandamus  will  lie  against 
road  supervisor.  If  the  supervisor  shall  fiul 
to  remove  obstructions,  mandamus  is  the  ap- 
propriate action  for  compelling  him  to  perform 
hiB  duty.    Patterson  v.  Vail,  43  Iowa,  142. 

22.  To  entitle  the  applicant  to  a  mandamus 
directing  the  road  supervisor  to  open  a  highway 
which  has  been  legally  established,  he  must  show 
a  personal  interest  in  the  action  other  than  an 
anticipated  diversion  of  travel  from  his  land  to 


the  proposed  road.  His  interest  depends,  not 
upon  the  opening  of  the  road,  but  upon  the  use 
of  it  by  the  public.  Moon  v.  Cort,  43  Iowa, 
508. 

28.  Effl)ct  of  non-user  on  rights  of  the 
public.  Where  a  highway  has  been  estab- 
lished by  the  proper  legal  authority,  although 
never  actually  opened,  mere  non-user  for  a  period 
of  ten  years  will  not  operate  to  defeat  the  right 
of  the  public  thereon,  where  there  has  been  no 
adverse  use  of  the  land.  Davies  v.  Hutbner,  45 
Iowa,  574. 

24.  Where  there  had  been  an  entire  non-user 
of  a  highway  for  a  period  of  thirty  years,  and 
half  of  the  same  in  width  had  been  inclosed, 
fenced  and  in  open,  notorious  and  adverse  pos- 
session for  more  than  ten  years,  it  was  held  that 
the  public  would  be  estopped  to  claim  any  right 
in  the  part  thus  inclosed.  The  other  half  having 
been  but  recently  inclosed,  the  ri^t  of  the  pub- 
lic thereto  had  not  been  impaired.    Id. 

26.  When  equity  will  interfere  te  cor- 
rect agreement  establishing  highway. 

Equity  will  interfere  to  correct  an  agreement 
establishing  a  highway,  at  the  instance  of  a  land 
owner  who  assented  to  the  agreement  under  a 
misapprehension  respecting  the  location  of  the 
highway.  Mastelar  r.  Edgarton  e<  oZ.,  44  Iowa, 
495. 

26.  An  appeal  to  the  board  of  supervison 
would  not  have  afforded  the  relief  to  which  the 
owner  was  entitled,  since  they  are  not  possessed 
of  chancery  powers.    Id, 

27.  Whileitisnot  within  the  province  of  the 
Circuit  Court  to  decree  an  alteration  in  the  high- 
way, it  may  nevertheless  direct  a  reformation  of 
the  contract  to  express  the  intention  of  the  par- 
ties, whereupon  it  will  be  the  duty  of  the  board 
of  supervisors  to  correct  the  record  of  the  road 
in  accordance  therewith.    Id. 

21.  Appeal  from  order  of  county  aud- 
itor. An  appeal  cannot  be  taken  from  an  order 
of  the  county  auditor  in  relation  to  the  estab- 
lishment or  vacation  of  a  county  road.  NeweH 
t>.  Perkins,  39  Iowa,  244. 

20.  Appeal  from  order  of  board  of 
sui>er¥i8ors.  An  order  of  the  board  of  super- 
visors, establishing  a  highway  upon  the  condi- 
tion that  the  damages  assessed  by  the  appnuseis 
be  paid  by  the  petitioners,  may  be  appealed  from 
by  a  land  owner  dissatisfied  with  the  appraisal. 
MeNiehols  p.  Wilson,  42  Iowa,  385. 
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SO. :  pleading.    In  sach  case,  it 

aot  error  for  the  court  to  stxike  from  the  files  a 
pleading  of  the  petitionerB,  offering  to  renounce 
their  right  to  the  road  upon  certain  conditions, 
but  reserving  to  themselves  any  light  which 
might  accrue  from  the  prosecution  of  the  appeal. 
The  abjudication  of  the  question  of  damages 
€0uld  not  be  avoided  by  such  a  pleading.    Id. 

31.  Bead  supervisor  controls  rood 
ftind.  The  township  trustees  have  no  control 
over  the  road  fund  in  the  hands  of  the  township 
derk,  save  the  amount  of  it  which  may  be  set 
aside  for  general  township  purposes,  the  balance 
is  to  be  expended  in  his  discretion  by  the  road 
supervisor,  and  he  has  a  right  to  demand  and 
receive  it  from  the  township  clerk.  Henderson 
9.  Simpean,  44  Iowa,  519. 

II.  Bt  Dedication  and  Pbescbxption. 

82.  By  proscription.  To  establish  a  high- 
way by  prescription  there  must  have  been  a 
general,  uninterrupted  use  of  the  same  as  such 
hj  the  public,  under  a  claim  of  right,  for  a  period 
equal  to  that  for  the  limitation  of  real  actions. 
(ir«ys  dt  Crawford  v.  Tait,  19  Iowa,  123;  Washb. 
on  Easements  (2d  Ed.),  177.)  The  State  v. 
Tuek^y  86  Iowa,  485;  Hougham  v.  Harvey,  40 
Id.,  634;  The  State  v.  Green,  41  Id.,  693. 

83.  Where  the  public  have  traveled  for  more 
than  ten  years  a  route  deviating  slightly  from 
that  originally  established,  by  reason  of  an  ob- 
stacle in  the  surveyed  route  and  pursuant  to 
some  arrangement  with  adjacent  owners,  and 
not  by  mistake  merely,  such  traveled  route  be- 
comes a  fairway  by  prescription.  Kelsey  v, 
Furman,  36  Iowa,  614. 

34.  In  the  strict  sense  of  the  term,  a  highway 
cannot  be  established  by  prescription,  since  there 
can  be  no  such  thing  as  a  grant  to  the  public, 
but  common  usage  has  applied  the  term  to  high- 
ways whose  existence  is  based  upon  long  con- 
tinuous use.  The  State  v.  The  K.  C,  St.  J.  dt 
€.  B.  R.  Co.,  45  Iowa,  139. 

36.  Bights  of  proprietor.  Where  a  high- 
way or  street  in  a  municipal  corporation  has  been 
acquired  by  prescription,  the  fee  remaining  in 
the  land  owner,  he  has  a  right  to  all  things  con- 
nected therewith,  such  as  trees  ui>on,  or  mines 
aad  quarries  under,  the  land  over  which  the 
highway  passes,  sulgect  oidy  to  the  right  of  pas- 
a^e  hj  the  public,  and  the  incidental  right  of 
lepaiiing  and  keeping  it  in  proper  condition. 
Offerman  et  oi,  v.  May^  35  Iowa,  89.    Citing 


Lade  v.  Shepherd,  2  Strange^  1004;  Perley  9. 
Chandler,  6  Mass.,  453;  Alden  v.  Murdoch,  13 
Id.,  256;  Stackpole  t>.  Healey,  16  Id.,  33,  and 
other  cases  cited;  The  City  of  Dubuque  v.  Ma' 
loney,  9  Iowa,  450,  and  cases  dted;  The  Same  «. 
Benson,  23  Id.,  248. 

36.  In  thus  keeping  it  in  repair,  the  proper 
officers  of  the  public  may,  however,  use  the  stone 
within  the  limits  of  the  highway  or  street  in  a 
reasonable  and  proper  manner  for  that  purpose. 
Id. 

37.  But  this  does  not  authorize  him  to  quarry 
stone  in.  the  bed  of  a  river  spanned,  by  a  bridge, 
constituting  the  highway  in  question,  to  repair 
other  streets.    Id. 

38. :  estoppel.    The  owner  of  land, 

under  the  belief  that  a  certain  road  used  by  the 
public  was  a  legally  established  highway,  pro- 
posed that  if  the  route  of  the  highway  was  so 
changed  as  to  run  along  the  line  of  the  land,  he 
would  give  the  right  of  way.  The  road  was  ac- 
cordingly changed,  and  used  by  the  public  for 
several  years,  and  considerable  expenditures 
made  thereon  in  its  improvement.  Held,  that 
neither  the  dedicator  nor  his  grantee,  to  whom 
he  had  sold  the  premises,  during  the  period  of 
such  use,  could  resume  possession  of  the  dedi- 
cated route  and  fence  up  the  same,  upon  its 
being  ascertained  that  the  old  road  was  not  a 
legal  highway.  Marratt  v.  Delhi  et  al.,  87 
Iowa,  250. 

30.  By  dedication.  To  establish  a  public 
highway  by  dedication,  dedication  by  the  owner 
to  the  public,  and  an  acceptance  by  the  public, 
must  be  shown.  (Onstott  v.  Murry,  22  Iowa, 
457;  Wilson  v.  Sexon,  27  Id.,  15;  Manderschid 
V.  The  City  of  Dubuque,  29  Id.,  73;  Washburn 
on  Easements  (2d  Ed.),  191.)  The  State  v. 
Tucker,  36  Iowa,  485. 

40.  Dedication  as  a  private  way,  nor 

any  length  of  user  as  such,  will  be  sufficient.  Id. 

41.  Animus  dedicandi.  A  highway  which 
is  opened  and  used  with  the  assent  or  acquies- 
cence of  the  owner  will  be  presumed  to  have 
been  intentionally  dedicated  by  him  to  the  use 
of  the  public,  but  his  assent  will  be  presumed 
only  when  he  is  aware  of  the  use  of  his  property 
by  the  public,  or  when  the  facts  will  justify  the 
presumption  that  he  is  aware  of  its  use.  State 
V.  K.  C,  Si.  P.  dt  C.  B.  Railway,  45  Iowa,  139. 

42.  To  constitute  the  dedication  of  a  highway 
to  the  public,  an  intention  to  that  efilsct  mvst  be 


180 


HIGHWAY. 


EstaUidunent  Under  the  Statute. 


evinced  oi  wdl  as  an  aot  of  dedication  and  ae- 
eeptance  by  the  pnbtic.    The  StaU  v,  Oreen,  41 

48.  And  when  dedication  is  sought  to  be 
proved  by  nse  alone,  it  most  appear  that  the 
owner  knew  of  the  use.  Daniels  v.  The  Chicago 
#  N,  W.  R.  R.  Co,,  85  Iowa,  129;  Id,,  693. 

44.  The  maintenance  of  gates  and  bars  across 
a  traveled  way  indicates  an  absence  of  intention 
to  dedicate  the  way  to  public  use.    Id. 

45.  A  dedication  of  land  to  public  use,  as  for  a 
highwi^  or  railioad  right  of  way,  cannot  be  es- 
tablished by  mere  occupancy  alone.  It  must  be 
diown  that  the  occupancy  or  use  was  with  the 
knowledge  and  acquiescence  of  the  land  owner 
for  the  foil  period  fixed  by  the  statute  for  limita- 
tion of  real  actions.  OnstoU  v.  Murray,  22  Iowa, 
457;  Manderschid  v.  The  City  of  Dtiimque,  29 
Id.,  73;  Daniels  v.  The  Chicago  dt  2f.  IT.  R,  R. 
Co,,  35  Iowa,  129. 

46. :  agent.  Knowledge  of  such  use  by 

an  agent  of  the  land  owner,  having  merely  a  gen- 
eral oversight  of  the  land,  without  any  authority 
to  sell  or  convey,  would  not  be  sufficient.    Id. 

47.  The  use  of  a  road  as  a  highway  by  the 
public  for  more  than  ten  years,  with  the  knowl- 
edge, consent  and  permission  of  the  owner, 
amounts  to  a  dedication  of  it  to  that  use,  and  a 
railroad  compapy  may  lay  its  track  over  and 
along  such  highway.  Gear  et  al.  v.  The  C.  C. 
dt  D.  R.  Co.,  39  Iowa,  23. 

48.  The  use  of  wild  and  unlnolosed 
timber  or  prairie  land  by  the  public  as  a 
highway  will  not  raise  a  legal  presumption  that 
the  owner  had  notice  of  the  use  of  the  land  for 
such  purpose.  The  StaU  v.  The  K.  C.  St.  J.  dt 
C.  B.  R.  Co.,  45  Iowa,  139. 

40,  User  alone,  of  unindosed  and  wild  prai- 
rie and  timber  land,  will  not  support  a  prescrip- 
tion for  a  highway.  ( Warner  v.  The  President 
of  the  Town  of  Jacksonville,  15  111.,  237;  WaU 
V.  Trapp,  2  Rich.,  136;  Harding  v.  Jasper,  14 
Cal.,  642;  Hutlo  v.  Tindall,  6  Rich.,  396;  Hogg 
V.  Gill,  1  McM.,  329;  Scott  v.  StaU,  1  Sund.,  629; 
Hewins  v.  Smith,  11  Met.,  241;  Gibson  v.  Dur- 
ham, 3  Rich.,  136;  Commonwealth  v.  Kelly,  8 
Gratt.,  632;  Bethum  v.  Turner,  1  Greenleaf,  111; 
Stacy  V.  Miller,  14  Mo.,  478.)    Id. 

III.  EaTABIiZSMBNT  T7in>mt  THB  StaTUTB. 

so.  Jnriadiotion :  anffioienoy  of  notice 
and  petition.    The  county  court  acquired  ju- 


rifldiction  to  estaHish  a  road  by  a  petition,  with 
due  notice  thereof,  for  the  appointment  of  a  com- 
mifisioner  to  examine  into  the  expediency  of 
establishing  it.  The  StaU  v.  Pitman  and  Myer* 
thoUn,  88  Iowa,  252. 

61.  — :  effect  of  recitalin  record.   A 

recital  in  the  record  that  due  notice  of  the  appli- 
cation was  given,  prima  fa/cU  establishes  the 
fiact.    Id. 

62.  A  notice  that  a  petition  will  be  presented 
''for  a  new  road  **  is  sufficient  compliance  witti 
the  statute.  FoUoviring  Woolsey  v.  The  Board 
of  Supervisors,  etc.,  S@  Iowa,  130.  Stevens  o. 
Supervisors  of  Cerro  Gordo  County,  41  Iowa» 
341. 

53.  It  is  not  essential  that  a  petition  for  the 
establishment  of  a  highwa/  should  follow  the 
exact  language  of  the  statute.  Language  un- 
mistakably indicating  its  olgect  and  purpose  will 
be  held  sufficient.    Id. 

M.  Notice  must  be  given  of  the  pendency  of 
an  application  for  the  establishment  of  a  road  te 
confer  jurisdiction  upon  the  board  of  supervison* 
and  unless  it  appear  to  have  been  given,  juris- 
diction will  not  be  presumed.  (The  StaU  v. 
Berry,  12  Iowa,  58.)  The  StaU  v.  Anderem^  99 
Iowa,  274. 

55.  But  jurisdiction  will  be  presumed  if  it  be 
shown  from  the  record  that  the  court  establish- 
ing the  road  decided  that  sufficient  notice  had 
been  given.  (McCoUister  v.  Shuey  et  al.,  24 
Iowa,  362.)  And  if  the  record  shows  thai 
notices  were  posted,  it  will  be  presumed  thai 
parol  proof  was  introduced  to  show  they  were 
put  up  in  the  manner  required  by  law.  ( Woolsey 
V.  Supervisors  of  Hamilton  Co.,  32  Iowa,  130.) 
Extrinsic  proof  is  admissible,  upon  the  introduc- 
tion of  the  record,  to  show  notice;  upon  such 
proof  the  court  will  infer  that  the  notices  were 
given  but  had  been  lost  from  the  files.  {Keyee 
dt  Crawford  v.  Tait,  19  Iowa,  123.)    Id. 

56.  Notice  stating  that  application  to  eatab- 
lish  a  certain  road  will  be  made  to  the  county 
auditor,  who  is  ex  officio  clerk  of  the  board  of 
supervisors,  or  to  the  board  of  supervisors,  u 
suffidentiy  certain.  Albott  v.  The  Board  ef 
Supervisors  of  ScoU  County,  36  Iowa,  854. 

57.  A  mistake  in  the  notice  and  peti- 
tion for  the  establishment  of  a  highway,  res- 
pecting the  proposed  location  thereof,  will  defeai 
the  jurisdiction  of  the  board  of  supervisors  te 
establish  the  highway,  if  the  mistake  be  of  sudi 
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m  cfaancter  thai  a  person  would  not  readily  dis- 
cover it.  In  considering  the  sofficiencj  of  ihe 
Botiee,  extrinsic  facts  are  not  admissible  to  ex- 
plain it.  Butterfield  et  aL  v.  Pollock  et  oZ.,  45 
Iowa,  257. 

68.  Posting  of  notioea.  While  the  post- 
ing of  notioes  of  the  api^ication  for  the  establish- 
ment of  a  coanty  road  in  pMic  placet  for  the 
length  of  time  required  by  the  stafeate,  is  a  juris- 
dictional fact,  without  which  the  proceeding 
would  be  void,  yet  it  is  not  necessary  that  proof 
of  such  posting  should  be  in  writing  and  entered 
of  record.  It  was  accordingly  held^  where  the 
affidavit  of  the  person  who  posted  the  notices 
fiuled  to  state  that  the  places  where  he  posted 
them  were  public  places^  that  it  would  be  pre- 
sumed, in  the  absence  of  any  thing  appearing  to 
the  contrary,  that  proof  of  such  fact  was  other- 
wise made  before  the  board  of  supervisors.  (Mc- 
Collister  V.  Shuey,  24  Iowa.  362;  WooUey  v. 
The  Board  of  Supervieore  of  HamiUan  County, 
S2  Id.,  ISO.)  Carr  v.  Fayette  County,  37  la.,  608. 

50.  Who  to  be  served  upon.  The  notice 
which  is  required  to  be  given  to  each  owner  of 
land  lying  in  or  adjacent  to  a  proposed  highway, 
must  be  served  upon  those  who  are  shown  by 
the  transfer  books  in  the  auditor *s  office  to  hold 
the  tiUe  to  the  land.  Wilson  v.  Hathaway,  42 
Iowa,  173. 

00.  One  who  claims  to  be  the  owner  under  a 
title  bond  or  other  contract  for  conveyance  is  not 
entitled  to  be  served  with  notice.    Id, 

61.  Eftoot  of  irregularity  in  prooeed- 
ing.  Where  the  time  fixed  for  the  final  hearing. 
in  a  proceeding  to  change  a  public  road,  was  less 
than  sixty  days  from  the  report  of  the  commis- 
sioner, while  the  petition,  notice  and  other  steps 
were  regular  and  in  compliance  with  the  statute, 
held,  that  the  irregulariiy  did  not  render  the 
proceedings  void  nor  vulnerable  to  collateral  at- 
tack.   The  State  v.  Kinney,  39  Iowa,  226. 

62.  Effect  of  condition.  The  hct  that 
the  final  order,  establishing  the  change,  was 
made  upon  the  condition  that  the  new  road 
should  be  made  as  good  as  the  old,  would  only 
operate  to  suspend  tiie  taking  effect  of  the  order 
unial  the  condition  should  be  performed.    Id. 

68.  A  condition  annexed  by  the  board  of  su- 
pervisorB  to  an  order  re-locating  a  road,  which 
does  not  prcgudioe  one  opposing  thedxange,  can- 
not be  complained  of  by  him.  Brooke  v.  Payne, 
88  Iowa,  263. 


64.  Authority  of  board  of  supervisors. 
The  authority  of  the  board  of  supervisors  to  lay 
out,  establish,  alter,  or  discontinue  roads  is  not 
abridged  or  taken  away  by  the  provisions  of 
Cha.  160,  Acts  of  Twelfth  General  Assembly. 
Brooke  v.  Payne  et  al.,  38  Iowa,  263. 

65.  Authority  of  auditor.  The  ooun^ 
auditor  is  not  authorized  to  establish  a  highway 
of  less  than  sixty-six  feet  in  width,  the  power 
to  establish  such  an  one  being  vested  in  the 
board  of  sui)ervisors  alone,  who  may  exercise  it 
for  good  and  sufficient  reason.  The  State  v. 
Wagner  ef  a/.,  45  Iowa,  482. 

66.  The  auditor  having  illegally  established  a 
highway  forty  feet  wide,  the  board  of  supervisors 
has  jurisdiction  to  vacate  the  same.    Id. 

67.  Character  of  a^iudication  estab- 
lishing road.  Where  an  order  establishing  a 
highway  upon  the  payment  of  a  certain  sum 
claimed  a^  damages  by  a  land  owner,  is  made  in 
a  proper  proceeding,  it  assumes  the  character 
of  a  binding  abjudication,  and  parties  cannot 
avoid  the  same  by  subsequently  presenting 
another  petition  for  the  establishment  of  the 
same  road  and  obtaining  another  order  there- 
for from  the  board  of  supervisors,  conditioned 
on  payment  of  a  small  sum.  In  such  case  the 
latter  proceeding  is  unauthorized  and  void,  and 
vrill  be  so  declared  on  certiorari,  Rupert  v. 
Anderson  et  al.,  Supemisors  of  Dubuque  County ^ 
35  Iowa,  578. 

68.  Constitntional  law.  An  order  estab- 
lishing a  road,  without  directing  compensation 
to  the  land  owner,  is  not  unconstitutional,  where 
such  owner  makes  no  claim  for  damages  in  the 
method  pointed  out  by  law.  Citing  Connelly  v. 
Griswold,  7  Id.,  416;  McCrary  v,  Oriswold,  Id., 
248.  Alhott  V.  The  Board  of  Supervisors,  86 
Iowa,  354. 

IV.   Thb  Claim  fob  Damages  Caubbd  bt 

ESTABLISHMBNT  OB  VACATION. 

69.  Damages  catised  by  relooation. 
Where  damages  are  claimed  by  a  land  owner  on 
account  of  the  relocation  of  a  road  over  his  land, 
the  proper  rule  to  be  observed  in  arriving  at  the 
damages  would  be  to  determine  the  amount, 
which  the  damages  for  the  new  or  relocated  line 
would  exceed  the  damages  sustained  by  reason 
of  the  old  one,  and  allow  that  sum  to  the  claim- 
ant. But  if  it  is  found  that  the  damages  for  the 
new  road,  in  view  of  the  vacation  of  the  old  one, 
do  not  exceed  but  fall  below  the  damages  ras* 
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tallied  by  reason  of  the  old  one,  no  damages 
shonld  be  awaided  the  claimant.  Israel  et  a/,  r. 
JetceU  et  al.,  29  Iowa,  475;  JeweU  v,  Israel  et 
ca.,  35  Id.,  261. 

70.  Erection  of  fences.  The  owner  of 
land  through  which  a  highway  is  established 
can  only  recover  for  the  erection  of  fences  sach 
an  amount  as  may  be  reasonably  proper  under 
all  the  circumstances.  The  amount  expended 
therefor  is  not  the  measure  of  recovery.  Bland 
«.  Hixenbaugh^  89  Iowa,  532. 

71.  Where  the  establishment  of  a  road  ren- 
ders the  building  of  fences  necessary,  the  dam- 
ages allowed  for  the  appropiiation  of  the  land 
should  not  be  dimimshed  by  the  value  of  any 
advantages  which  may  accrue  to  the  ac^jaoent 
pzoperiy,  from  the  erection  of  the  fences.   Id, 

72.  Who  may  maintain  action  for 
damages  caused  by  vacation.   One  who  is 

not  iigured  by  the  vacation  of  a  highway  in  any 
other  sense  than  the  public  generally  cannot 
wiMTifaLin  an  action  for  damages  therefor.  EllS' 
worth  V,  Chickasaw  C6.^  40  Iowa,  571 ;  Brady  v. 
ShinhU,  Id.,  576. 

73.  Sections  941  and  946  relate  simply  to  the 
manner  of  recovery  of  damages  after  they  have 
been  allowed.  They  do  not  determine  when 
damages  are  recoverable.    Id. 

74.  The  question  of  law  presented  in  this 
case  is  this:  Where  a  road,  for  a  part  of  its 
course,  is  vacated,  may  the  owner  of  land  situ- 
ated on  the  part  not  vacated,  recover  damages 
sustained  by  him  on  account  of  the  vacation? 
That  a  land  owner  may  sustain  damages  accord- 
ing to  the  common  acceptation  of  the  word,  on 
account  of  the  vacation  of  a  highway,  as  stated 
in  the  question,  cannot  be  doubted.  It  is  equally 
true  that  inconvenience  and  damage  may  result 
to  him  by  closing  a  road  which  is  miles  away 
fiom  his  land.  A  fsuiner  may  suffer  serious  loss 
and  inconvenience  by  the  vacation  of  a  highway 
over  which  he  is  accustomed  to  travel  and  haul 
the  productions  of  his  farm  to  market,  though 
his  land  abuts  upon  no  part  of  it.  All  who  use 
the  road  suffer  in  the  same  l^ay.  While  one 
may  be  more  largely  iigured  than  others,  he  yet 
BQstains  damages  of  the  same  character  and  na- 
ture which  all  who  use  the  road,  the  public  gen- 
ecally,  suffer.  While  the  road  exists  he  has  a 
zi^t  to  the  easement;  but  this  right  is  not 
different  firam  that  ei^oyed  by  the  pubUc  gener- 
ally.   His  right,  then,  is  soch  as  is  eigoyed  by 


the  public;  lus  damages  are  those  shared  by  <te 
pubUc,  and  no  other.  It  is  well  settled  that  im 
such  a  case  recovery  cannot  be  had  by  a  dtiaeii. 
Per  Bbck,  J.,  in  Ihid, 

75.  The  vacation  of  a  highway  does  noi 
confer  upon  an  individual  residing  thereon  a 
right  of  action  for  the  recovery  of  damages, 
even  though  he  may  suffer  inconvenience  or  lo» 
thereby.  Barr  v.  The  CUy  of  Oskaloosa  et  al., 
45  Iowa,  275. 
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I.  What  (Institutes,  aitd  RBquisiTss  of. 

1.  Bequisites  of.  While  the  intention  to 
occupy  premises  as  a  homestead  is  not  sufficient 
to  invest  it  with  the  character,  nevertheless,  un- 
der some  circumstances  the  homestead  character 
may  attach  without  the  actual  presence  of  the 
family.    Neal  v*  Coe  et  al.,  35  Iowa,  407. 

2.  Applioation  of  the  role.  Defendants 
removed  and  shipped  their  goods  to  D.  with  tha 
intention  of  going  into  premises  purchased  by 
them  there,  and  which  were  undergoing  repairs. 
Finding  on  their  arrival  at  D.  that  the  repairs 
were  not  completed  and  the  property  not  in  a 
condition  suitable  for  occupation  they  placed 
most  of  the  goods  in  the  house  and  took  board- 
ing themselves  at  a  hotel  near  by,  where  they 
remained  until  the  completion  of  the  repairs: 
Heldt  that  the  homestead  character  attached 
from  the  time  of  the  use  and  occupation  of  the 
premises  by  the  placing  of  the  defendants*  goods 
therein,  and  that  it  was  exempt  from  liabiiitgr 
for  a  debt  contracted  intermediate  the  removal 
of  the  goods  into  the  house  and  the  actual  occu- 
pation or  presence  of  the  family.    Id, 

3.  In  diffl9rent  tracts.  While  a  tract  of 
land  not  connected  with  the  dwelling  may  be 
held  as  a  homestead,  it  must  to  this  end  appeiv 
that  *'  they  are  habitually  and  in  good  faith 
as  a  part  of  the  same  homestead,'^  The 
fact  that  the  owner  used,  worked  and 
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the  land  is  not  sufficient.    Beynoldt  v.  UuU  et 
3Ly  36  Iowa,  894. 

4.  When  a^ioining  a  dty:  oonstruo- 
tion  of  charter.  T.  owned  and  occupied  as  a 
homestead  an  acre  and  a  quarter  of  land  situ- 
ated eighty  rods  from  the  boundary  line  of  an 
incorporated  city,  whose  charter  provided  that 
tracts  of  land  laid  off  into  town  lots  adjoining 
the  present  boundaries  of  the  diy  shall  be  a 
part  of  the  dty.  The  land  in  question  had  been 
included  in  the  plat  of  an  unincorporated  vil- 
lage, made  in  pursuance  of  Chap.  41,  Code  of 
1851 :  Heldf  that  it  was  not  land  '  *  adjoining '  * 
the  dty,  within  the  meaning  of  the  charter,  and 
was  not  in  a  town  plat,  and  that  the  homestead 
was  not  limited  to  one-half  an  acre.  Truax  et 
al.  V.  Pool  et  al.,  46  Iowa,  256. 

6.  Pre-emption:  public  lands.  The 
purchase  of  the  improvements  of  a  pre-emptor, 
and  the  subsequent  occupancy  of  the  land  by  the 
purchaser,  does  not  give  to  it  the  character  of  a 
homestead.  De  Land  et  ux,  v.  Day  dt  Son,  45 
Iowa,  37. 

e.  :  conveyance.  Nor  can  one  ac- 
quire a  homestead  right  by  furnishing  the  money 
for  the  purchase  of  the  improvements  of  another, 
who  subsequentiy  conveys  to  him,  nor  by  a  con- 
veyance from  a  pre-emptor.  The  pre-emptor 
can  only  acquire  title  for  himself,  and  cannot 
conv^  to  another  any  interest  acquired  by  pre- 
emption.   Id. 

11.  Who  Entitled  to  the  Right  of. 


7.  Bight  of  widow  and  heirs  in.   The 

title  to  the  homestead,  upon  the  death  of  an 
owner  leaving  a  widow  and  heirs,  vests  in  the 
heirs,  the  right  of  the  widow  being  limited  to 
that  of  occupancy.  Johnson  v.  Gaylord,  41 
Iowa»362. 

8«  Abandonment  of  by  widow.    The 

abandonment  of  the  homestead  by  the  widow, 
where  there  are  surviving  heirs,  does  not  subject 
it  to  liability  for  debts,  other  than  those  which 
would  bind  the  estate  before  the  death  of  dece- 
dent.   Id, 

0.  Occupation  by  the  heirs.  Occupation 
of  the  estate  as  a  homestead  by  the  heirs  is  not 
essential  to  protect  it  from  the  debts  of  dece- 
dent.   Id» 

10.  The  surviving  husband  or  wife 

cannot  ei\joy  at  the  same  time  both  dower  and 
homestead  in  the  real  estate  of  decedent,  and 


must  elect  which  of  those  rights  he  or  she  will 
take.    Butterfield  v.  Wicks  et  a/.,  44  Iowa,  310. 

11.  The  continued  occupancy  of  the  property 
by  the  husband,  as  a  homestead,  after  the  death 
of  the  wife  who  is  the  owner,  will  be  regarded 
as  an  election  to  hold  it  as  such.    Id. 

12.  The  right  of  occupancy  and  possession  \jiy 
the  survivor  confers  no  titie  to  the  property, 
and  he  cannot  execute  a  valid  mortgage  thereon. 
Id. 

13*  Tenant  in  common.  A  tenant  in 
common,  holding  by  an  equitable  titie,  may 
have  a  homestead  in  lands  which  he  occupies  as 
such.  (Thorn  v.  Thorn,  14  Iowa,  49.)  HewiU 
V.  Rankin  et  al.,  41  Iowa,  35, 

14.  When  vendor  retains  legal  title  as 
security  for  purchase  money.  The  fact 
that  the  vendor  retains  the  legal  titie  as  security 
for  the  unpaid  purchase  money  will  not  operate 
to  defeat  the  vendee's  claim  of  homestead  in  the 
property.  Stinson  t>.  Richardson  et  al,,  44 
Iowa,  373. 

III.  Ck)NVETAlTGB  AND  INCUMBRANCE  OF. 

15.  Conveyance  of  right  of  way  by 
husband.  The  husband  can  convey  a  right 
of  way  over  the  homestead,  without  the  concur- 
rence and  signature  of  the  wife  to  the  deed, 
when  such  conveyance  will  not  defeat  the  sub- 
stantial em'oyment  of  the  homestead  as  such. 
C.  dt  N,  W.  R.  R.  Co.  V.  Swinney  et  ux,,  21^ 
Iowa,  182. 

16.  When  wife  need  not  join  in  lease. 
A  hcense  to  remove  mineral  from  land  occupied 
as  a  homestead,  when  its  enjoyment  for  the  uses 
of  a  homestead  is  not  thereby  impaired,  may  be 
given  by  the  husband  without  the  assent  of  the 
wife.  Harkness  et  al.  v.  Burton  etal,,9Q  Iowa,  • 
101. 

17. •    If  her  assent  were  not  necessary 

to  give  validity  to  a  parol  hcense,  it  would  he 
presumed  if  she  had  full  knowledge  of  work 
done  or  expenses  incurred  thereunder,  and  made 
no  objection.    Id, 

18.  The  assignment  of  a  bond  for  a 
deed  of  the  property  claimed  as  a  homestead,  w 
of  no  validity  unless  the  wife,  if  the  owner  » 
married,  concur  in  and  sign  the  instrument  of 
assignment.  Stinson  v.  Richardson,  44  Iowa, 
373. 

19.  Abandonment.  Abandonment  of  the 
homestead  would  not  affect  the  wife*8  righti, 
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eseepi  to  render  it  liable  for  the  hu8band*B 
4ebt8.    Id. 

90.  Bants  and  profits.  The  assignee  of 
ilie  bond,  who  took  possession  under  an  assign- 
ment in  which  the  wife  did  not  join,  was  prop- 
erly held  to  account  for  the  rents  and  profits,  the 
proceeds  to  be  applied  upon  a  judgment  which 
was  a  lien  on  the  homestead,  and  which  had 
been  discharged  by  the  assignee.    Id. 

21.  Improvements,  The  assignee  who 
acquired  and  took  possession  in  good  faith,  be- 
lieving that  he  had  a  valid  title,  was  entitled  to 
an  allowance  for  improvements.    Id. 

22*  Mortgage  of  to  seonre  husband's 
debt.  The  mortgage  of  a  homestead,  executed 
by  both  husband  and  wife  to  secure  a  note  given 
by  the  husband  alone,  for  a  part  of  the  purchase 
price  of  the  homestead,  would  not  render  her  the 
owner  of  the  property,  when  it  did  not  appear 
that  she  had  authorized  him  to  purchase  it  for 
her,  or  that  he  did  so  purchase  it.  Eock  v.  Kreig 
et  al.,  39  Iowa,  239. 

28.  It  was  competent  for  the  wife  to  mortgage 
her  homestead  for  the  payment  of  the  note  made 
by  her  husband,  and  she  would  be  bound  thereby 
to  the  extent  of  the  mortgaged  property.  ( Wolf 
«.  Kan  Jtfe^^r,  23  Iowa,  397;  Reed  v.  King,  Id.^ 
500.)  But  by  so  doing  she  would  not  become 
the  owner  of  the  property  purchased  with  the 
money  borrowed,  and  the  repayment  of  which 
the  mortgage  is  made  to  secure.    Id. 

24«  :  notice.     A  mortgage  upon  the 

homestead  was  of  no  validity  unless  both  hus- 
band and  wife  united  in  the  execution,  and  the 
record  of  it,  therefore,  imparted  no  notice  to  a 
subsequent  purchaser.  Higley  v.  Willard,  45 
Iowa,  586. 

25.  :  foreclosure.     In  an  action  to 

foreclose  a  mortgage  executed  by  the  husband 
alone,  to  which  the  wife  was  made  a  party,  and 
was  duly  served  with  notice  and  made  default, 
the  fact  that  a  part  of  the  mortgaged  property 
was  a  homestead,  did  not  api>ear  in  the  mort- 
gage or  on  the  face  of  the  petition;  ?ield,  that 
equity  would  not  interfere  to  set  aside  the  de- 
cree of  foreclosure  and  subject  the  lien  of  the 
mortgage  to  the  right  of  homestead.  Larson  v. 
Reynolds,  13  Iowa,  579;  Haynes  v.  Meek,  14 
Id.,  321 ;  Moomey  v.  Moos,  22  Id.,  380.)  Oleson 
V.  Bullard,  40  Iowa,  9. 

26.  To  aeoore  debt  of  son.  A  mortgage 
vpon  a  homestead  of  which  the  legal  title  is  in 


the  wife,  executed  by  the  husband  and  wife  to 
secure  a  note  given  for  an  existing  debt  of  their 
son,  in  consideration  of  an  extension  of  time,  is 
a  valid  one  and  may  be  enforced.  [Potion  o. 
Kinsman,  17  Iowa,  428;  Wo^  v.  Van  Meter,  23 
Id.,  397;  Green  v.  Scrannage,  19  Id.,  461.)  Lo9ff 
Bros,  db  Co.  V.  Anderson  et  al.,  41  Iowa,  476. 

27.  Conveyance  and  incumbrance  ot 

A  conveyance  of  the  homestead,  or  incumbrance 
thereof,  can  only  be  effected  when  husband  and 
wife  concur  in  and  sign  the  same  joint  instm- 
ment.  Barnett  v.  Mendenhajlf  42  Iowa,  296; 
HigUy  v.  Willard,  45  Id.,  586. 

28.  Agreement  to  convey:  hnsband 
and  wife.  An  agreement  by  the  husband  to 
convey  the  homestead,  not  concurred  in  by  the 
wife,  is  absolutely  void,  and  specific  perform- 
ance thereof  cannot  be  enforced.    Id. 

29. :  damages.  No  damages  are  re- 
coverable for  the  breach  of  a  contract  by  the  fans- 
band  to  convey  the  homestead.    Id. 

30.  Parol  contract  of  hnsband  and 
wife  to  convey.  A  parol  contract  by  the 
husband  and  wife  to  convey  their  homestead  in 
consideration  of  their  maintenance  during  life  is 
void.  The  &ct  that  the  wife,  who  survived  her 
husband  four  weeks,  being  all  of  the  time  in 
feeble  health,  continued  to  eigoy  the  benefits 
of  the  contract  until  her  death,  was  held  not  to 
place  her  in  the  x>osition  of  a  sole  owner  who 
had  made  a  parol  contract  for  the  sale  of  the 
homestead.  Clarke  et  al.  v.  Evarts  et  aZ.,  46 
Iowa,  248. 

31.  A  sale  of  the  homestead  at  auc- 
tion is  not  valid  unless  the  husband  and  wife, 
if  the  owner  is  married,  join  in  making  the  sale, 
and  specific  performance  thereof  will  not  be  en- 
forced.   Garlock  t>.  Baker  etal.,i&  Iowa,  334. 

32.  GK>od  faith,  purchaser.  After  the 
husband  has  attempted  to  sell  the  homestead, 
without  the  the  consent  of  the  wife,  another 
party  may  become  a  good  faith  purchaser,  even 
though  he  has  notice  of  the  husband*s  previous 
contract.    Id. 

33.  Conveyance  by  husband  to  wiHi. 

To  defeat  the  conveyance  of  llie  homestead  by 
the  husband  to  the  wife  during  his  lifetime,  and 
subject  the  homestead  to  the  payment  of  debts 
of  the  estate,  it  must  be  shown  that  the  conv^- 
ance  was  made  after  the  indebtedness  was  con- 
tracted.   Kendall  v,  Kendall,  42  Iowa,  464. 
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TV,  LXABILITY    OF    FOR  PATMENT  OF  DbBTS. 

84.  Othar  property  must  be  first  ex- 
bMlsted.  The  inteiest  of  a  defendant  in  the 
amts  of  a  paitnership  of  which  he  is  a  member* 
being  liable  to  be  taken  in  execution  or  reached 
by  fttOoeedingB  therennder,  must  be  first  ez- 
faansted  before  resort  can  be  had  to  the  home- 
stead of  defendant.  Lambert  v.  Powerst  86 
Iowa,  18. 

85.  Underlying  ooal  not  sulijeot  to 
execation.  A  lease  wUch  provides  that  the 
lessee  may  mine  the  coal  found  underlying  the 
homestead  of  the  lessor  does  not  create  such  a 
separate  estate  therein  as  to  enable  a  creditor  of 
the  lessor  to  sell  the  ooal  under  an  execution 
against  him.  SibUff  v.  hawrtnce  dt  Cfamer,  46 
Iowa,  563. 

36*  What  will  be  regarded  as  a  debt 
within  the  meaning  of  the  statute.  The 
liability  of  a  person  who  obtained  money  of  an- 
other by  means  of  fiilse  and  firaudulent  represen- 
tations in  the  sale  of  a  patent  rights  is  a  *'  debt  ** 
within  the  meaning  of  that  word  as  used  in  the 
homestead  exemption  statute.  It  was  accord- 
ingly heldj  that  the  homestead  of  the  person 
selling  the  patent,  acquired  after  the  sale  but 
before  judgment  rendered  in  an  action  to  recover 
damages  on  account  of  such  fraudulent  repre- 
sentations, was  liable  to  such  judgment.  War- 
ntr  V,  Cammack,  87  Iowa,  642. 

87.  Debts  contracted  pending  change 
of  homestead.  The  sale  of  a  homestead, 
with  the  intention  of  purchasing  another,  entitles 
apaily  to  a  sufficient  time  in  which  to  cany  out 
Ins  intention,  and  if  there  be  no  unreasonable 
delay,  he  holds  the  new  homestead  exempt  &om 
debts  contracted  after  the  sale  of  the  old  one. 
Benham  v.  Chamberlain^  39  Iowa,  358. 

88.  Prior  debts.  The  homestead  is  liable 
for  debts  contracted  prior  to  its  acquisition;  and 
such  liability  attaches  at  the  date  of  the  creation 
of  the  indebtedness  and  not  at  that  of  the  ren- 
dition of  a  judgment  thereon.  Bills  et  al.  v. 
Mason,  42  Iowa,  329;  Warner  v.  Cammaek, 
spura, 

80.  New  homestead:  transfer  of  lia- 
bility. In  case  of  an  exchange  of  homesteads, 
the  one  newly  acquired  is  liable  for  an  existing 
debt  for  the  purchase  money  of  the  old  one,  the 
liabiii<7  of  the  latter  being  transferred  by  opera- 
tion of  law  to  the  former,  (Christy  v,  Dyer^  14 
rowB,438.)  Id, 
24 


40.  Change  of  homestead.  Under  the 
provisions  of  the  statute  the  owner  may  change 
his  homestead;  and  the  new  homestead,  to  the 
extent  in  value  of  the  old  one,  will  be  exempt 
in  all  cases  in  which  that  would  have  been. 
Fwrman  v,  Dewell,  85  Iowa,  170. 

41.  It  was  accordingly  held,  where  the  de- 
fendant changed  his  homestead  from  premises 
on  a  lot  in  town  to  a  tract  not  exceeding  forty 
acres  in  the  country,  and  of  no  greater  value 
than  the  first  homestead*  that  the  new  one  was 
exempt.    Id, 

42.  Where  the  owner  disposes  of  his  home- 
stead with  the  intention  of  investing  the  proceeds 
in  another  homestead,  they  are  exempt  from 
process  in  the  same  manner  as  the  homestead 
itself  would  have  been,  and  he  is  allowed  a  rea- 
sonable time  after  the  sale  of  the  homestead  in 
which  to  purchase  the  new.  The  State  p,  Ged" 
die,  44  Iowa,  537. 

48.  A  homestead  may  be  changed  and 
another  acquired  exempt  from  debts  contracted 
after  the  acquisition  of  the  first.  (Code,  g  2000; 
Rev.,  §  2288;  Pearson  v.  Mintum,  18  Iowa,  36; 
Sargent  v,  Chubbuck,  19  Id.,  38;  Rchb  v.  Me- 
Bride,  28  Id.,  386.)  Benham  v.  Chamberlain, 
39  Iowa,  358. 

44.  The  purchase  of  a  homestead  with 
means  derived  partly  from  the  sale  of  a  former 
one  and  partly  from  other  sources,  not  exceeding 
in  value  the  first  homestead,  entitles  the  owner 
to  hold  it  exempt  from  debts  contracted  during 
and  subsequent  to  the  occupancy  of  the  latter.  Id, 

45.  Debts  contracted  pending  the 
change.  The  sale  of  a  homestead,  with  the 
intention  of  purchasing  another,  entitles  a  party 
to  a  sufficient  time  in  which  to  carry  out  his  in- 
tention, and  if  there  be  no  unreasonable  delay, 
he  holds  the  new  homestead  exempt  fin)m  debts 
contracted  after  the  sale  of  the  old  one.    Id,, 

and  see  BiUs  v.  Mason,  42  Iowa,  829. 

• 

46.  Iden  of  judgment.  The  lien  of  a  judg- 
ment upon  a  debt  for  a  homestead  relates  back 
to  the  time  the  debt  was  contracted,  and  such 
lien  can  be  enforced  by  general  execution.    Id, 

47.  A  judgment  recovered  against  the  wife, 
after  her  homestead  rights  have  accrued,  is  not 
a  lien  upon  the  distributive  share  in  the  estate 
of  her  husband  which  she  elects  to  have  set  apart 
to  her,  in  lieu  of  the  homestead,  after  the  death 
of  her  husband.  Briggs  v,  Briggs  et  ah,  4IS 
Iowa,  318. 
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48.  A  judgment  recovered  against  the  wife, 
after  the  death  of  the  husband,  is  not  a  lien  upon 
the  homestead,  which  was  occupied  as  such  be- 
fore and  after  his  death.  Nye  v.  Walliker,  46 
Iowa,  906;  Briggs  r.  Briggs,  45  Id.,  318. 

49.  Failure  to  plat  and  record.  A  fafl- 
ure  to  plat  or  have  recorded  the  premises  occu- 
pied as  a  homestead  will  not  render  them  liable 
for  debts  incuired  by  the  wife  after  the  death  of 
her  husband.    Id, 

60.  The  plat  of  a  homestead  must  be  re- 
corded to  constitute  a  valid  selection  under  the 
statute.    WhiU  «.  Bowleg  et  al.,  46  Iowa,  680. 

V.  Judicial  Sale  OF. 

61.  Where  debtor  has  failed  to  select 
and  plat.  Where  the  judgment  debtor  has 
failed  to  select  and  plat  his  homestead,  it  is  the 
duiy  of  the  officer  holding  an  execution  to  cause 
the  same  to  be  done  before  selling  any  portion 
of  the  premises  of  which  the  homestead  is  a 
part,  and  a  failure  to  do  so  will  render  the  sale 
invalid,  even  though  the  government  subdivis- 
ion of  forty  acres  on  which  the  house  is  situated 
be  not  sold.     White  v.  Bowleg j  46  Iowa,  680. 

62.  The  sale  under  execution  of  a  part  of  a 
homestead,  in  connection  with  other  land  from 
which  it  is  not  divided,  renders  the  sale  void, 
even  though  the  owner  has  failed  to  have  the 
homestead  platted  and  the  plat  recorded.  Lin- 
scott  V.  Lamart  ^  a/.,  46  Iowa,  812. 

68.  When  it  may  be  sold.  The  home- 
stead may  be  sold  on  execution  where  the  debt 
upon  which  the  judgment  is  rendered  was 
created  by  written  contract,  executed  by  those 
having  the  power  to  convey  the  homestead,  and 
expressly  stipulating  that  it  shall  be  liable  for 
the  debt.    Foley  v.  Cooper  e<  aZ.,  43  Iowa,  376. 

64.  Can  only  be  sold  to  supply  de- 
ficiency. Under  the  Code  of  1851  and  Revis- 
ion of  1860,  the  homstead  could  be  sold  only  to 
supply  a  deficiency  existmg  after  exhausting  the 
other  property  of  the  debtor  liable  to  execution, 
whether  the  debt  existed  before  the  purchase  of 
the  homestead  or  was  contracted  afterward  and 
secured  by  mortgage  on  the  homestead.  Higleg 
^  Co.  V.  Millard  et  al.,  45  Iowa,  586;  Lambert 
V,  Powers,  36  Id.,  18. 

65. :  waiver  of  this  right.    A  wife 

daimed  a  tract  of  land,  which  constituted  the 
homestead,  under  an  unrecorded  deed  from  her 
husband.     The  tract,  with  certain  other  land, 


was  covered  by  a  mortgage  at  the  time  of  the 
alleged  conveyance.  The  mortgagee,  who  had 
no  notice  of  the  conveyance  to  the  wife,  released 
a  part  of  the  land  from  the  mortgage  and  fore- 
closed upon  the  balance,  including  the  home* 
stead,  and  bid  it  in  at  the  sale,  afterwaids 
conveying  to  the  husband:  Held,  that  the  re- 
lease of  a  part  of  the  land,  to  have  availed  the 
wife,  should  have  been  pleaded  in  the  foredoRora 
action ;  that  she  should  have  therein  asserted  her 
right  to  have  the  land  claimed  by  her  sold  last 
under  the  decree,  and  that  the  facts  did  not  con- 
stitute a  fraud  invalidating  the  sale.  TkomptOH 
V,  Thompeon,  42  Iowa,  218. 

66.  The  parties  possessing  the  homestead 
may  insist  that  their  other  property  shall  be  ex- 
hausted before  the  homestead  is  sold.  FoUg  «. 
Cooper  etal.,4^  Iowa,  876. 

67.  If  they  have  notice  of  the  sale  of  the 
homestead  and  make  no  old^ctioi^  thereto,  th^ 
are  estopped  to  afterwards  claim  that  other 
property  should  first  have  been  exhausted.    Id. 

68.  Bights  of  purchaser  at  fordosore 
sale.  The  right  to  mortgage  the  homestead 
existing,  the  fact  that  it  is  a  homestead  will  not 
defeat  the  foreclosure  of  the  mortgage  in  the 
hands  of  an  innocent  holder  who  had  no  notice 
that  the  mortgage  was  without  consideration. 
Preston,  Kean  dt  Co,  v,  Morris,  Case  dt  Co,,  48 
Iowa,  549. 

VI.  Abardonmxnt  of. 

69.  Mere  absence  firom  the  homestead 

does  not  prove  an  intention  of  abandonment) 
but  is  a  circumstance  to  be  considered  with 
others  in  arriving  at  the  intention  of  the  partifls. 
Van  Bogart «.  Van  Bogart,  46  Iowa,  359. 
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I.  Transactions  between  Husband  abd 
Wife  or  fob  heb  Benefit. 

1*  Ante  nuptial  oontraots.   A  contzact 
entered  into  by  the  husband  and  wife  before 
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stipulated  that  "each  is  to  ba^e  the 
■ntntmmeled  and  soLe  control  of  his  or  her  own 
properly,  real  and  personal,  as  though  no  such 
marriage  had  taken  place:'*  Held^  that  the  bus- 
faand^s  grantees  would  take  really  from  him  un- 
incumbered by  the  wife's  daim  for  dower  and 
that  after  his  death  she  could  not  assert  her 
light  of  dower  in  his  estate.  Jacobs  v.  JcLCchs^ 
^  Iowa,  600. 

2.  An  agreement  that  *'in  case  of  the  death 
of  either  without  issue,  his  or  her  property  and 
effects  shall  descend  and  belong  to  the  heirs  of 
the  deceased  only,"  was  held  to  refer  to  chil- 
dren only  and  not  to  imply  that  the  widow 
should  take  as  an  heir.  The  word  heir  may  be 
thus  bmited  when  the  intention  is  apparent. 
{McMenomy  t>.  MeMenomy  d2  Iowa,  148.)    Id, 

8.  A  contract  entered  into  before  and  in  con- 
sideration of  marriage,  which  is  feur  and  reason- 
able in  itself  and  iree  from  fraud  and  imposition 
will  be  enforced.    Id, 

4.  Deed  firom  huBband  to  wife :  firaud. 
A  conTeyance  from  husband  to  wife,  in  consid- 
eration of  lore  and  affection,  will  not  be  set 
aside  after  the  divorce  of  the  parties,  on  the 
ground  that  the  wife  had  a  husband  living  at  the 
time  of  her  maniage  to  the  grantor,  if  he  had 
knowledge  of  that  fact  at  the  time  of  its  execu- 
tion.   Chew  V,  Chew,  38  Iowa,  405. 

6.  A  transfer  of  personal  property  from  hus- 
band to  wife  is  not  invalid  simply  on  the  ground 
that  the  sale  was  secret  and  not  evidenced  in 
writing.  Nichols  <t  Shepherd  v.  Higby,  85  Iowa, 
401. 

6.  To  defeat  the  conveyance  of  the  homestead 
by  the  husband  to  the  wife  during  his  lifetime, 
and  subject  the  homestead  to  the  x>ayment  of 
debts  of  the  estate,  it  must  be  shown  that  the 
conveyance  was  made  after  the  indebtedness 
was  contracted.  Kendall  «.  Kendall,  42  Iowa, 
464. 

7.  Loan  of  money  from  wife  to  hus- 
band* A  wife  may  in  good  faith  loan  to  her 
husband  money  possessed  by  her  in  her  own 
lights  and  take  security  therefor  upon  land, 
which  will  be  a  valid  lien  upon  the  same,  even 
though  the  transaction  be  not  witnessed  by 
writing.    Doyle  v.  MeOuire,  36  Iowa,  410. 

8« :  rule  applied.    Where  a  deed  to 

oeitain  real  estate  was  made  to  an  agent  of  sev- 
en! puichaBers,  one  of  whom  subsequently 
pledged  his  interest  in  the  land  to  his  wife  as 


securily  for  advances  of  money  to  him  by  her,  it 
was  held  that  the  pledge  gave  her  a  lien  upon 
the  land,  notwithstanding  no  note  had  been 
given  for  the  money,  or  mortgage  or  conveyance 
executed  to  her  by  her  husband.    Id, 

9.  Implied  trust:  purchase  by  hue- 
band  for  wife.  A  conveyance  to  the  wife  or 
child,  where  the  considera^on  is  paid  by  the 
husband  or  parent,  does  not  create  an  implied 
trust,  the  presumption  being  that  it  is  procured 
from  motives  of  love  and  affection.  Andrews  v, 
Oxley  et  al„  38  Iowa,  578. 

10. :  rule  applied.    Where  a  purchase 

of  land  is  made  by  the  husband  with  his  own 
means,  and  the  deed  is  made  to  the  wife  as  a 
provision  for  her  in  anticipation  that  his  death 
will  precede  hers,  a  court  of  equity  will  not 
compel  her  administrator  to  convey  the  land  to 
him.    Id, 


11.  Bight  to  maintain  action  against 
each  other  for  tort.  The  statutes  of  this 
State  do  not  permit  either  husband  or  wife  to 
maintain  an  action  against  the  other  for  a  tori 
committed  during  coverture.  Peters  v,  Peters^ 
42  Iowa,  182. 

II.  Rights  akd  Liabiutibs  ov  Husbaio). 

12.  Claim  for  assault  on  them  not 
joint.  The  claim  of  the  husband  and  wife  for 
an  assault  committed  upon  them  is  not  joint,  and 
though  they  join  in  bringing  an  action,  her  sub- 
sequent withdrawal  will  not  abate  the  action  as 
to  the  husband,  but  he  may  continue  it  and  re- 
cover for  the  assault  made  on  his  own  person. 
Stepanck  et  al,  v,  Kula  etaL,2&  Iowa,  563. 

13.  Bight  of  action  for  tort  against  the 
wife.  While  the  wife  alone  can  recover  for  a 
direct  injury  to  herself,  yet  the  husband  has  a 
right  of  action  for  the  consequential  injuries  to 
himself  resulting  therefrom.  Mewhirter  v.  Hat" 
ten,  42  Iowa,  288. 

14.  The  *'  wages  of  the  wife's  personal  labor  " 
(Code,  §  2211),  for  which  she  can  maintain  an  ac- 
tion in  her  own  name,  are  her  earnings  while  in 
the  employ  of  another  than  her  husband  or  while 
engaged  in  an  independent  occupation  of  her 
own.  Her  husband  is  entitled  to  her  labor  and 
assistance  in  the  discharge  of  the  duties  and 
obligations  growing  out  of  the  marital  rela- 
tion.   Id, 

16.  The  husband  may  maintain  an  action 
against  a  physician  for  malpractice  in  the  treat- 
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ment  of  his  wife,  whereby  he  has  been  depriyed 
€f  her  labor  and  assistance.    Id. 

16.  Under  the  statutes  of  this  State  the  hos- 
band  has  no  joint  interest  in  an  action  for  a  tort 
committed  against  the  wife,  and  cannot  be 
joined  therein.  Tuttle  v.  The  C,  R.  L  4t  P. 
£.  Co.,  42  Iowa,  518. 

17.  In  snch  an  action  the  wife  cannot  reoover 
for  loss  of  time  caused  by  the  iignry,  unless  she 
is  engaged  in  the  prosecution  of  a  separate,  in- 
dependent business,  whidi  thereby  suffers  detri- 
ment.   Id. 

18.  Nor  can  she  recover  for  money  expended 
in  procuring  medical  attendance  and  other  ex- 
penses growing  out  of  her  iigury,  the  husband 
alone  having  the  right  of  action  therefor.    Id, 

10.  Mal-treatment  by  physician.   The 

husband  may  recover  damages  from  a  physician 
for  mal-treatment  of  his  wife,  by  which  he  has 
been  suljected  to  expense  and  deprived  of  her 
society.    Mmory  v,  Chaney^  43  Iowa,  609. 

20.  If  such  treatment  results  in  her  death, 
the  right  of  action  therefor  exists  only  in  favor 
of  her  administrator.    Id, 

21.  Liability  for  wife's  tortB.  The  com- 
mon law  rule,  that  the  husband  is  liable  for  the 
torts  of  the  wife,  has  not  been  changed  by  any 
provision  of  our  statutes.  McElfresh  v.  Kirk- 
4ndall  et  aZ.,  36  Iowa,  224. 

22.  The  case  of  McEJfresh  v.  Kirkgndall, 
supra,  holding  that  the  husband  is  liable  for  the 
torts  of  the  wife  and  may  be  sued  jointly  with 
berfor  slanderous  words  spoken  by  her,  fol- 
lowed.   Luse  9.  Oaks  dt  Oaks,  36  Iowa,  562. 

28.  Liability  for  attorneys*  fees  for 
servioes  rendered  wifb.    An  attorney  may 
i^ft^wfAin  an  action  at  law  against  the  husband 
for  legal  services  rendered  the  wife,  in  a  pro- 
ceeding against  her  for  divorce  on  the  ground 
of  adultery. 
Argu.  1.    The  husband  is  liable  upon  an  im- 
plied promise  to  pay  for  necessaries  supplied 
to  the  wife. 
Argu.  2.    Expenses  incurred  in  defending  her 
good  name,  whether  assailed  by  her  hus- 
band or  a  stranger,  are  properly  classed  as 
necessaries. 
Argu,  B,    The  liability  of  the  husband  for  the 
necessary  expenses  of  the  wife,  in  employ- 
ing counsel  in  a  divorce  proceeding,  is  uni- 
formly recognized  in  the  ecclesiastical  and 
chancery  courts. 


Argu.  4.  Since  the  basis  of  the  claim  is  the 
implied  promise  of  the  husband  to  pay  for 
what  is  necessary  to  the  protection  of  the 
wife*s  interests,  a  court  of  law  has  jurisdic- 
tion of  the  case.  Porter  dt  Mair  v.  Briggs, 
38  Iowa,  166. 

24. :  limit  of  recovery.    The  fiict 

that  the  husband  is  liable  only  for  necessaries 
furnished  the  wife,  will  preclude  recovery  by 
more  attorneys  than  are  neoessaiy  for  the  pro- 
tection of  her  interest.    Id, 

25.  For  support  of  insane  wifb.  Under 
chapter  26,  Acts  of  the  Fifteenth  General  Assem- 
bly, the  husband  is  not  liable  for  the  expenses 
incurred  in  the  treatment  of  his  insane  wife  who 
has  been  ordered  to  be  sent  to  the  hospital  for 
the  insane,  and  the  county  cannot  recover  from 
him  the  amount  it  has  expended  therefor.  The 
County  of  Delaware  v.  McDonald,  46  Iowa,  170. 

III.    Rights,  Powers  aitd  Liabiutibb  or 

THB  WiVB. 

26.  Bights  of  wife  as  creditor  of  Iras- 
band.  Where  the  wife  loans  money  to  the 
husband,  taking  his  promissory  notes  therefor, 
she  stands  on  an  equal  footing  with  other  cred- 
itors in  case  of  his  insolvency.  To  protect  her 
rights  in  such  case,  it  is  not  necessary  for  her  to 
have  recorded  notice  of  her  claim.  Sectioiis 
2500  and  2502  of  the  Revision  do  not  apply.  In 
the  matter  of  Alexander,  37  Iowa,  454. 

27.  Bight  to  maintain  action  for  tort. 

In  an  action  for  a  tort  the  wife  cannot  reoorar 
for  loss  of  time  caused  by  the  ii^ury,  unless  she 
is  engaged  in  the  prosecution  of  a  separate,  in- 
dependent business,  which  thereby  suffers  detri- 
ment. Tuttle  V.  C,  B.  L  dt  P.  R.  R.  Co.,  42 
Iowa,  518. 

28.  Nor  can  she  recover  for  money  expended 
in  procuring  medical  attendance  and  other  ex- 
penses growing  out  of  her  ii^'ury,  the  husband 
alone  having  the  right  of  action  therefor.    Id. 

20.  Bight  to  compensation  for  care  of 
husband.  Wherethewife  had  been  appointed 
by  the  commissioners  of  insanity,  custodian  of 
her  insane  husband,  it  was  held,  that  she  could 
not  recover  compensation  for  her  services  in  that 
capacity  from  his  estate.  Grant  v.  Oresn,  41 
Iowa,  88. 

80.  A  contract  between  the  guardian  of  an 
insane  husband  and  the  wife,  that  the  latter 
shall  care  for  the  husband  and  receive  a  certain 
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mm  for  her  servioei,  »  without  oonsideratioii 
awl  Yoid,  snoe  ahe  owes  the  tervioe  independ* 
Oitly  of  aaj  contract.    Id. 

31.  When  she  may  plead  diireM«  The 
wife  may  plead  the  dtueas  of  the  husband  in  an 
action  to  rcooTer  her  property  wrongfully  ob- 
tained from  him.  Koehler  v,  WiUon  etal,,  40 
Iowa,  183. 

82.  Capacity  of  wife  to  contract  and 
convey :  bond  and  mortgage.  A  mamed 
woman  may  bind  her  separate  property  by  exe- 
cuting a  bond,  and  a  mortgage  upon  such  prop- 
erty to  secure  the  payment  of  the  same.  (Jones 
9,  Orosthwaite,  17  Iowa,  393;  PatUm  v.  Kinsman, 
Id.,  428.)  First  National  Bank  of  Fort  Dodge 
9.  Hains,  36  Iowa,  443. 

88.  Deed  of  married  woman.  The  deed 
ef  a  feme  covert,  executed  under  the  Revised 
Statutes  of  1843,  will  have  no  validity  or  effect 
unless  executed  in  strict  eonfonnity  with  the 
provisions  of  the  statute.  Heaton  v,  Fryherger 
<<al.,38Iowa,i85. 

84.  If  the  name  of  the  feme  covert  does  not 
^ypear  in  the  body  of  the  conveyance  but  is 
sigoed  to  it,  and  the  acknowledgment  recites  the 
execution  by  her  of  the  deed  and  the  relinqmsh- 
ment  of  her  dower,  such  conveyance,  neverthe- 
less, does  not  operate  to  pass  her  estate.    Id, 

86.  An  omission  of  the  name  of  the  wife  in 
the  body  of  such  conveyance,  is  a  feUal  defect 
from  which  equity  will  not  grant  relief.  (O'Fer- 
rail  V.  Simplot,  4  6.  Greene,  162;  s.  c,  4  Iowa, 
381;  SUliman  v.  Cummins,  13  Ohio,  116;  Grow 
9.  Zumhro,  14  Ghrattan,  501 ;  Watson  v,  Bailey, 
1  Binn.y  470;  Dewey  v.  Campan,  4  Mich.,  565; 
Pratt  V.  BatUls,  28  Yt.,  685;  Rtissell  v.  Bumsey, 
85  III.,  362;  Martin  v.  Dwelly,  6  Wendell,  9; 
Lane  v.  Doliek,  6  McLean,  200;  Good  r.  Zereher, 
12  Ohio,  364;  Sharp  v.  Bailey,  14  Iowa,  387; 
Dai>is  V.  Bartholomew,  3  Ind.,  485;  Cov  r.  Wells, 
7  Blackford,  410;  Carr  v.  Williams,  10  Ohio, 
805;  MeFarland  v.  Febiger's  Heirs,  7  Ohio,  194; 
Cincinnati  r.  NewelVs  Heirs,  7  Ohio  St.,  37; 
Bruee  r.  Wood,  1  Met.,  542;  Collier  v.  Ware, 
9  Mass.,  2lSrFosUr  v.  I^nison,  9  Ohio,  121; 
Payne  r.  Parker,  Fairfield,  178;  Purcell  v. 
Ooshom,  17  Ohio,  105.)    Id. 

86.  The  statute  of  1858  (Revision,  section 
2257),  limits  the  authority  of  courts  of  equity  to 
correct  mistakes  or  omissions  in  conveyances  by 
married  women,  to  deeds  executed  after  that 
time.    Id, 


87.  A  deed  in  which  the  wife  joins  in  the 
granting  danse  and  convenants  operates,  under 
the  statute  of  this  State,  to  convey  all  the  estate 
of  the  wife  in  the  property  conveyed,  including 
her  right  of  dower.  Jones  v.  The  City  ofDe^ 
Moines,  43  Iowa,  209. 

88.  Liability  of  wife's  property :  per- 
sonal property  under  control  of  hna* 
band.  Personal  property  of  the  wife,  in  the 
possession  and  under  the  control  of  the  husband, 
is  liable  to  be  taken  in  execution  for  his  debt» 
even  though  contracted  prior  to  the  time  when 
the  property  was  left  under  his  control,  if  notice 
of  the  wife*s  ownership  had  not  been  filed  as 
provided  by  the  statute,  and  the  creditor  had  ne 
actual  notice  of  such  ownership,  at  the  time  of 
the  levy.  ( Odell  dt  Updegraff  v.  Lee  db  Kinnard, 
14  Iowa,  411;  Jones  v.  Jones,  19  Id.,  236;  My- 
ers 9,  McDonald,  21  Id. ,  391 ;  Williams  v.  Brown^ 
28  Id.,  247;  Mazouckv.  The  Iowa  N,  C.  R,  Co., 
31  Id.,  559.)    Gray  v.  Ferreby,  36  Iowa,  146. 

80.  A  judgment  for  costs  in  a  criminal 
proceeding  against  the  husband,  is  a  debt 
against  him  within  the  meaning  of  the  statute^ 
for  the  satisfaction  of  which  personal  property 
of  the  wife,  thus  in  his  possession  might  be 
taken.    Id. 

40.  The  personal  property  of  the  wife,  which 
is  left  subject  to  the  control  of  the  husband,  is 
presumed,  in  favor  of  third  persons  acting  in 
good  fiiith  and  in  ignorance  of  the  real  owner- 
ship, to  have  been  transferred  to  him.  Miller 
<^  Co.  V.  Steele,  39  Iowa,  527.' 

41.  Credit  extended  to  the  husband,  while  his 
wife*8  personalty  is  in  his  possession  and  under 
his  control,  is  presumed  to  have  been  given  in 
the  belief  that  her  property  is  subject  to  his 
debts.    Id. 

42.  To  exempt  the  wife's  property  from  lia- 
bility for  the  husband's  debts,  a  notice  of  het 
ownership  must  be  filed  with  the  recorder  of 
deeds  of  the  county;  but  such  exemption  will 
not  embrace  debts  contracted  without  knowledge 
of  the  real  ownership,  and  before  the  filing  of 
the  notice.    Id. 

48.  Property  used  in  a  house,  occupied  by  the 
husband  and  wife,  is  considered  as  being  in  the 
possession  of  the  husband,  and  under  his  con- 
trol. (Smith  V.  Hewitt,  13  Iowa,  94;  Odell  ^ 
Updegraff  v.  Lee  4t  Kinnard,  14  Iowa,  411; 
Mazouck  V.  The  Iowa  Northern  B.  R.  Co.^  31 
Iowa,  559.)    Id. 
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44«  If  property  is  under  the  control  of  the 
kusband  at  the  tune  a  debt  is  contracted,  it  is 
presumed  that  credit  was  given  to  the  husband 
upon  the  fact  th^t  the  property  under  his  con- 
trol belonged  to  him,  and  was  subject  to  his 
debts.  (Odell  db  Updegraff  v*  Lee  dt  Kinnard, 
supra;  Preanall  v.  Hubert^  34  Iowa,  539.)  In 
favor  of  a  party  extending  credit  to  the  husband, 
without  knowledge  that  the  wife  owns  personal 
property  under  his  control,  there  is  a  presump- 
tion of  law  that  such  property  has  been  trans- 
ferred to  the  husband.  When  this  presumption 
arises,  the  property  is,  as  to  such  person,  exactly 
in  the  i>08ition  it  would  have  been  at  common 
law,  and  is  liable  for  the  debt  thus  contracted. 
Id. 

46.  To  render  personal  property  of  the  wife 
over  which  the  husband  exercises  control,  liable 
for  his  debts,  such  control  muat  have  been  per- 
missive on  her  part  or  with  her  assent.  Nich- 
olas dt  Shepard  v,  Highy  et  a/.,  85  Iowa,  401. 

46.  The  fact  that  the  wife  placed  in  the  hands 
of  her  husband  notes  or  monies  held  by  her  in 
her  own  right,  for  the  purpose  of  having  them 
deposited  in  bank,  which  is  done,  does  not 
amount  to  such  possession  and  control  as  would 
render  the  property  liable  to  his  debts.    Id. 

47.  Knowledge  of  the  wife's  owner- 
Bhip  of  notes  payable  to  order  and  other  written 
securities  which  do  not  pass  without  indorse- 
ment or  assignment  will,  under  section  2504  of 
the  Revision,  be  presumed  without  the  record- 
ing of  the  notice  thereof  required  by  the  statute 
(Rev.,  §  2500).    Id. 

48.  FreTious  rale  is  changed  by  oode  of 

1878.  Under  the  Code  the  separate  property  of 
the  wife  cannot  be  taken  for  the  husband's  debts, 
even  though  it  be  reduced  to  the  possession  of 
the  husband,  and  the  creditor  have  no  notice 
of  the  husband's  interest  therein.  Schmidt  v. 
Holtg,  44  Iowa,  446. 

49.  Elxecution  having  been  levied  upon  the 
wife's  property  after  the  Code  took  effect,  for 
debts  of  the  husband  contracted  before  that 
time,  it  was  held  that  the  provisions  of  the  Re- 
vision 8ul]|jecting  the  propcnrty  to  liability  would 
apply.    Id. 

50.  Property  of  the  wife  left  under  the  con- 
trol of  the  husband  is  not,  under  section  2505* 

*  SBonoM  2800.  If  tlia  wife  luw  each  property  which 
■he  lettvee  imder  hie  control  ehe  mnet,  in  order  to  »Toid 
tile  entire  enrrender  of  her  intereet  therein,  file  for  record 
with  the  recorder  of  deeds  e  notice,  atettag  the  H"M>Tint  in 


of  the  Revision,  as  amended  by  chapter  136^ 
Laws  of  1870,  liable  to  be  taken  in  execution  of 
a  judgment  rendered  against  the  husband  before 
the  martiage.  Notice  of  her  ownership  is  not 
necessary  in  such  case  to  protect  it  from  the  levy. 
Patterson  v.  Spearman  et  a/.,  37  Iowa,  36. 

&1«  Claims  of  heirs  and  representa^ 
tives.  Under  the  Code  of  1851  the  property  of 
the  wife,  which  was  under  the  control  of  the 
husband,  did  not  vest  in  the  husband  in  such 
sense  as  to  give  his  heirs  and  personal  represen- 
tatives a  right  therein  superior  to  the  wife.  Lower 
V.  Lower,  46  Iowa,  525. 

62. :  statute  of  limitations.    The 

statute  of  limitations  would  not  commence  to 
operate  against  her  right  of  recovery  of  such 
property  until  after  the  death  of  the  husband.  Id, 

▼mine  of  enoh  property  and  that  ehe  hae  » <daim  therefor 
oat  of  the  e»tate  of  her  hnaband,  and  if  firing  her  life- 
time he  dice  or  beoomea  insolTent  ehe  ehall  be  deemed  » 
preferred  creditor  of  the  eetate  to  that  amoont  withoat 
intereet  and  may  hold  and  oontrot  the  aame  in  her  own 
right;  but  this  preference  ehall  not  prejudice  the  intereata 
of  thoae  creditora  who  became  auoh  after  the  property  waa 
thoB  placed  under  the  huaband^a  control  and  before  the 
flUng  of  the  notice  aforeaald,  unleaa  they  had  knowledge 
of  her  right  in  that  reapeot. 

8x0.  3601.  The  proviaiona  of  the  preceding  eeotion 
ahall  not  prerent  the  neoeaaity  of  proof  on  the  part  of  the 
wife  of  the  actual  amount  of  property  thua  in  good  faith 
placed  by  her  under  the  •control  of  her  hunband,  but  the 
notice  aforeeaid  will  after  the  lapee  of  Ave  yeara  tram  tbm 
time  of  the  recording4hereof  be  preeumptlTe  evidtooe  of 
the  facta  therein  stated  in  this  reapect. 

Bno.  2502.  Bpeciflc  articlee  of  personal  property  may 
be  owned  by  the  wife  exempt  from  the  hnaoand^e  debtL 
although  4eft  underhis  control,  if  during  hla  lifetime  ana 
prior  to  it«  being  diapoaed  of  by  him  or  levied  upon  for  hia 
debta  notice  of  her  ownership  ia  filed  for  record  yriOt  the 
recorder  of  deeds  of  the  coun^.  But  euch  notice  ahall 
not  exempt  her  property  from  UabHity  for  hla  debta  con- 
tracted after  it  waa  left  under  his  control  and  before  the 
filing  of  the  notice  aforeaald  except  aa  against  those  having 
knowledge  of  her  ritEhta. 

Sbo.  HBOS,  The  noticea  aforeaald  must  be  recorded  in 
the  book  kept  for  recording  mortgagee  and  couTeyancea 
of  peraonal  property  and  indexed  in  like  manner. 

Sbo.  250*.  In  the  oaae  of  bank  atock,  written  aecnxt 
tlea.  ttiinga  In  action,  or  other  property  which,  doee  not 
ordinarily  paaa  by  mere  delivery  or  by  oral  contract  with- 
out an  indoraement,  assignment,  or  other  written  evidence 
of  euch  transfer,  knowledge  of  the  ownership  of  the  wife 
will  be  presumed  without  the  recording  required  by  the 
preceding  two  sections,  unless  su<di  proi^rty  has  been  oon- 
veyed  to  the  wife  by  the  husband. 

Sbo.  9605.  Except  aa  herein  otherwise  declared,  the 
husband  ia  not  liable  for  the  separate  debta  of  the  wife, 
nor  la  the  property  of  the  wife  nor  the  rent  nor  income 
thereof  liable  for  the  debts  of  the  husband.  But  the  eep- 
arate  debte  of  the  wife  herein  contemplated  are  only  tiioae 
growing  out  of  the  contracta  mentioned  in  the  next  aeo* 
Uon. 

Brno.  2506.  Contracts  made  by  a  wife  in  relation  to  her 
separate  property  or  those  purporting  to  Innd  heraelf  only, 
do  not  bind  the  husband. 

Section  2500,  above  set  out  was  repealed  liy  said  daptar 
12S,  Laws  of  1876,  and  the  following  enacted  In  lieu 
thereof:  "Neither  hnaband  nor  wife  la  liable  for  the 
debta  of  the  other  inoaned  before  marriage,  and  exoept 
aa  herein  otherwise  declared  they  are  not  liable  for  tiio 
aeperate  debta  Of  the  other;  nor  are  the  wagea,  eamlnga 
or  property  of  either,  nor  the  rent  or  income  of  auoh  prop- 
erty, liable  for  the  separate  debts  of  the  other.*' 
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58.  Joint  property.  Where  property  has 
been  purchaaed  with  the  joint  funds  of  the  hns- 
liand  and  wife  and  is  afterwards  seized  upon  ez- 
ecation  levied  to  satisfy  a  judf^ent  against  the' 
husband  alone,  the  wife  may  protect  her  interest 
in  such  properly  by  notifying  the  officer  of  the 
existence  of  her  claim  thereto.  Her  remedy  is 
not  by  iqjunction.  MeTighs  v.  Bringolf  et  oi., 
42Iowm,455. 

54.  Exeoution  of  mortgage  by  wife 
operates  as  notice.  As  between  husband 
and  wife,  the  personal  property  of  the  latter  did 
not  under  the  law  of  the  Revision  vest  in  the 
husband  upon  being  placed  in  his  possession 
and  nnder  his  control.  The  presumption  of  his 
title  is  only  raised  in  favor  of  third  persons, 
acting  in  good  faith  and  in  ignorance  of  the  real 
ownership.  Rooiet  aX.  v,.Sehaffner  et  al,^  39 
Iowa,  375;  Patlerson  v.  Spearman,  37  Id.,  26. 

56.  The  husband*s  possession  does  not  de- 
prive the  wife  of  the  right  to  mortgage  the  prop- 
erty, and  the  record  of  the  mortgage  is  notice  to 
the  world  of  the  rights  of  the  mortgagee  and 
mortgagor  therein.    Id, 

56.  Iiiability  of  wi£d*B  property  for 
materials  famished.  Where  a  husband 
purchases  lumber  with  which  to  make  improve- 
ments on  the  land  of  his  wife,  and  it  is,  with  her 
acquiescence,  so  used  in  the  enhancement  of  her 
separate  estate,  and  with  full  knowledge  on  her 
part  that  it  is  unpaid  for,  and  of  all  the  facts, 
the  seller  will  be  entitled  to  an  equitable  lien  on 
such  property  for  the  value  of  such  material  fur- 
nished.   Miller  v.  Hollingstoorth,  36  Iowa,  163. 

67.  Family  expenses:  property  of 
wifb.  The  separate  property  of  the  wife  is  lia- 
ble for  the  price^agreed  to  be  paid  for  apiono  for 
the  use  of  the  family.  {Finn  tt  Co,  v.  Ro88,  12 
Iowa,  565.)    Smedley  v.  Felt,  41  Iowa,  588. 

58. :  sale  to  hnsband.    One  who  sells 

an  artide  of  family  use  to  the  husband,  upon  his 
individual  credit,  may  maint^iin  an  action  against 
the  wife  to  subject  her  separate  property  to  pay- 
ment for  it.  (Lawrence  v.  Sinaman,  24  Iowa, 
80.)    Id, 

69.  For  debts  incurred  for  family  expenses, 
the  hnsband  and  wife  ore  jointly  and  severally 
liable,  and  may  be  sued  together  or  either  sued 
$km.    StMdUy  v.  Fell  «e  a/.,  43  Iowa.  607. 


INDICTMENT. 

See  Gbiiokal  Law. 

INDOBSEMEKT. 

See  Bills  asd  Notes. 


INFANT. 


IIiLEOlTIHATES. 
See  Bastabdt. 


1.  Disallrmanoe  of  oontract.  An  infant, 
in  order  to  avoid  his  contract,  must  not  only  dis- 
affirm the  same,  but  return  or  tender  to  the 
other  party  what  he  received  under  the  contract 
within  a  reasonable  time  after  attaining  his  ma- 
jorily.    Stout  t>.  Merrill,  35  Iowa,  47. 

2.  As  to  what  will  be  regarded  as  a  reasonable 
time,  depends  upon  the  circumstances  of  each 
particular  case.  Id,  Citing  Jenkins  v,  Jenkins, 
12  Id.,  195. 

8.  A  minor  is  bound  by  his  contract  unless  he 
disaffirms  it  within  a  reasonable  time  after  he 
attains  his  majority.  Where  a  minor  entered 
into  a  contract  with  his  father  respecting  his 
share  in  the  estate,  which  he  failed  to  disaffirm 
within  six  months  after  he  became  of  age,  he  was 
held,  not  to  be  entitied  to  disaffirm  it  after  that 
length  of  time  had  elapsed.  Jones  v,  Jones,  46 
Iowa,  466. 

4,  Where  an  infant  was  fraudulentiy  induced 
to  execute  a  deed  of  land  to  another,  believing 
that  she  was  simply  executing  an  instrument 
authorizing  the  person  named  therein  to  sell  the 
land,  and  failed  to  make  inquiry  respecting  the 
exercise  of  the  power  for  thirteen  years  after  the 
attainment  of  her  majority,  when  she  was  first 
informed  of  the  fraud:  Held,  that  she  would  not 
then  be  permitted  to  disaffirm  her  deed.  Wea- 
ver V,  Carpenter,  42  Iowa,  343. 

6.  When  he  engages  in  business  and 
holds  himself  out  as  an  adult.  If  a  minor 
who  is  engaged  in  business  for  himself  possesses 
property  and  manages  his  affiurs  as  an  adults 
persons  dealing  with  him  are  justified  in  conclud- 
ing that  he  is  capable  of  making  contracts. 
Jaques  v.  Sax,  39  Iowa,  367. 

6.  Sec.  2239  of  the  Code  is  not  limited  to  the 
particular  business  in  which  the  minor  may  be 
engaged,  but  applies  to  all  contracts  he  may 
make.    Id, 

7.  That  a  minor,  engaged  in  business  as  a 
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member  of  a  co-partnership,  had  no  property  in 
the  stock  and  only  an  interest  in  the  profits,  does 
not  operate  to  dischai^ge  his  liability  upon  his 
contract.    Id, 

8.  But  knowledge  that  he  was  an  infant  even 
though  he  was  engaf^ed  in  business  as  an  adult, 
would  defeat  plaintiff's  action.  {Belter  v.  Mtr- 
cAon^,  30  Iowa,  850.)    Id. 

0.  Estoppel  of.  A  &ther  acting  as  the 
guardian  of  his  minor  son,  made  partition  of 
lands  between  him  and  the  adult  co-owner.  Sub- 
sequently the  father,  continuing  to  so  act  for  his 
son,  but  without  any  lawful  authority,  sold  and 
conveyed  the  iKurtion  set  off  to  him  to  a  third 
party.  The  minor,  after  attaining  his  minority, 
with  knowledge  of  all  the  £eu^,  executed  to  sudi 
third  party  a  quit-claim  for  jhe  portion  conveyed 
to  him  by  the  father.  Held^  that  the  minor  was 
estopped  from  asserting  any  interest  in  the  por- 
tion  allotted  to  the  adult  oo-owner.  Drake  v. 
Wisey  86  Iowa,  476.  Citing  Duncan  v.  Sjflve^ter, 
16  Me.,  388;  Miller  v.  Miller,  13  Pick.,  237; 
Vamum  v.  Abbott,  12  Mass.,  474. 

10.  Becovery  for  personal  services. 

Where  a  minor  has  rendered  services  in  accord- 
ance with  the  terms  of  a  contract  entered  into 
by  himself  and  has  received  payment  for  the 
same,  such  payment  is  a  full  satisfaction  for  the 
services,  and  the  minor  cannot  a  second  time  re- 
cover therefor.  Murphy  v,  Johnson,  45  Iowa, 
57. 

11.  A  minor  who  resides  in  the  family  of  a 
stranger  in  the  character  of  fiiend,  dependent, 
or  protege,  in  the  absence  of  an  express  contract 
cannot  recover  for  the  services  rendered  the 
family  during  the  period  of  such  residence. 
Smith  V.  Johnson,  45  Iowa,  308. 

12.  A  minor  who  enters  the  family  of  a 
stranger,  where  he  receives  his  board,  clothes, 
and  education,  cannot  recover  for  the  services  he 
may  render  unless  an  agreement  be  shown  to 
that  effect.    Windland  v.  Deeds,  44  Iowa,  98. 

13.  EfOdct  of  Judgment  against.  Judg- 
ments and  decrees  against  infants,  like  those 
against  adults,  are  presumed  to  be  valid  and  will 
be  sustained  unless  fraud  is  affirmatively  shown. 
Bickel  V.  Erskine,  43  Iowa,  213. 

14. :  vacation  of*    The  error  for  which 

an  infant  may  ask  that  a  judgment  be  modified, 
within  twelve  months  after  arriving  at  full  age, 
is  not  error  in  fact,  but  error  in  law,  appaient  on 
the  record,  such  as  would  be  ground  for  reversal 


on  writ  of  error  at  common  law,  or  <m  appeal 
under  the  Code.  The  infant  cannot  oome  in 
with  new  evidence  or  a  new  defense  and  have 
the  case  tiied  over  again.    Id, 


INEOBMATIOir. 

See  Crimimal  Law,  sub-title  PBOcxBDnies 
BBFORB  Magistrates. 


IKHEBITAHOB. 

See  Dbbcbht;  Alzbhs. 


INJUNCTION. 


I.  General  Principubs  and  MnoxLiaL* 

NEGUS  Matters. 
IT.  In  what  Oases  Granted. 
III.  Dissolution  of. 


I.  General  Principles  and  Miscellanbodb 

Matters. 

1.  Cirofdt  court:  jurisdiotioii.  Under 
section  4,  chapter  86.  acts  of  the  Twelfth  Gen- 
eral Assembly,  the  Circuit  Court  possessed  no 
power  to  grant  an  iigunction,  or  other  chanceiy 
jurisdiction.  The  authority  conferred  by  section 
8  of  said  act  on  ihe  judge  of  said  court  to  grant 
injunction  does  not  extend  to  the  court.  Cum- 
mings  v.  The  Des  Moines,  Winterset  dt  S.  TT. 
R.  Co.  et  al,  96  Iowa,  173. 

2.  EfEldot  of  on  partieB'  right  to  dis- 
znlss.  Where  the  parties  to  an  action  move 
the  court  below  to  dismiss  the  suit,  and,  at  the 
instance  of  a  third  party,  they  are  enjoined  from 
fVtrther  prosecuting  the  motion,  and  thereupon 
the  court  refuses,  upon  their  application,  to  dis- 
miss the  action,  from  which  they  appeal,  they 
will  not  be  allowed  to  have  a  judgment  entered  in 
the  Supreme  Court,  by  agreement,  reversing  this 
judgment  of  the  District  Court,  thus  ignoring: 
the  injunction  and  avoiding  its  effect.  Dubuque 
Branch  of  the  State  Bank  v.  Rhomberg,  87 
Iowa,  664. 

3.  EfEbct  of  appeal  where  injimction 
has  been  denied.  Where  an  application  fbr 
an  injunction  to  restrain  the  sale  of  real  estate 
on  execution  was  denied,  and  the  plaintiff  them- 
upon  appealed  and  filed  a  supersedeas  bond, 
notwithstanding  which  the  sheriff  proceeded  to 
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sell  the  proper^,  and  the  pl^tiff  then  filed  a 
supplemental  petition,  asking  that  the  sale  be 
dedazed  void,  on  the  ground  that  it  was  in  vio- 
lation of  the  iiunnction,  to  which  petition  a 
demoirer  was  sustained,  it  was  held^  that  the 
demoirer  was  well  taken.  Troupe  v.  Eade  et 
ol.,  42  Iowa,  552. 

4.  An  appeal  in  such  case  does  not  invest 
the  proceeding  with  the  force  of  an  injunction. 
Id. 

5.  Fractioe  on  appeal.  To  justify  the  re- 
versal of  an  order,  granting  or  refusing  a  pre- 
liminary ii^'unction,  requires  a  stronger  case  than 
would  have  justified  an  original  order  of  opi>o- 
site  effect  to  the  one  made.  Lamb  v.  The  B,, 
C.  R.  dt  M,  B,  Co.,  89  Iowa.  333. 

6.  Pleading :  new  matter  as  a  defense. 
Where  the  equity  of  the  petition  is  admitted  or 
not  denied,  and  the  answer  sets  up  new  matter 
which  amounts  to  a  defense,  such  answer  is  not 
equivalent  to  a  denial  of  plaintiffs'  equities,  and 
the  ixQunction  should  be  continued  to  final  hear- 
ing. Fargo  A  Co,  et  al.  v.  Antes  et  al.,  45 
Iowa,  494. 

7. :  gaestions  of  doubt.    Where  it 

is  appazent  from  the  answer  that  there  are  still 
questions  of  doubt  respecting  which  additional 
information  is  indispensable  to  a  decision  of  the 
ease,  a  dissolution  should  not  be  granted,  espec- 
ially when  the  relief  was  asked  for  the  preven- 
tion of  irreparable  ii^uiy.    Id, 

II.  In  what  Casks  Granted. 

8.  To  restrain  oollection  of  tax.  The 
rule  is  well  settled  in  this  State  that  a  court  of 
equity  will  interpose  by  iig'unction  to  restrain 
the  oollection  of  an  illegal  tax.  Zorger  v.  The 
Township  of  Bapids  in  Linn  Co.  and  B,,  C.  B. 
^  Minnesota  B.  B.  Co.,  36  Iowa,  175;  Bood  r. 
The  Board  of  Supervisors  of  Mitchell  County j 
39  Id.,  444. 

9.  We  concede  that,  in  most  csfles  where  the 
interposition  of  a  court  of  equity  has  been  in- 
voked to  restrain  the  enforcement  of  an  illegal 
tax,  it  has  been  refused  upon  the  ground  that 
the  remedy  at  law  is  adequate.  But  the  juris- 
diction of  equity  for  such  a  purpose  has  been  too 
long  recognized,  and  too  frequently  resorted  to  in 
this  State  to  be  now  made  a  matter  of  serious 
question.  Per  Day,  J.,  in  Ihid^  dtinig  Spencer 
V.  Wheaton  et  al.,  14  lowae,  38;  Langworthy  v. 
City  of  Dubuque,  13  Id.,  86;  Macklot  v.  The 
CUy  of  Davenport,  17  Id.,  379;  Litchfield  v.  The 
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County  of  Polk,  18  Id.,  70;  Chamberlain  v.  The 
City  of  Burlington,  19  Id.,  395;  Olmstead  et  al. 
V.  Board  of  Supervisors  of  Henry  Co.,  24  Id., 
33;  Williams  v.  Peinny,  25  Id.,  436. 

10.  Equity  wiU  not  interfere  to  eigoin  the 
collection  of  taxes  for  any  mere  irregularity  in 
the  assessment.   Patterson  v.  Baumer,  43  Iowa, 

477. 

11.  The  land  owners,  having  stood  silently 
l^  and  permitted  the  expenditure  of  money  with- 
out objection,  cannot  afterwards  be  heard  to 
complain  of  irregularities  defeating  the  collec- 
tion of  the  tax.    Id. 

12.  A  court  of  equity  has  jurisdiction  to  re- 
strain by  ii^unction  the  collection  of  a  tax  which 
has  been  certified  by  mistake  l^  the  clerk  to 
have  been  voted,  when  in  tact  the  proposition  for 
the  levy  of  the  tax  was  defeated.  Cattell  v, 
Lowry  et  al.,  45  Iowa,  478. 

18.  To  enjoin  oontinning  acts  of  tres- 
paas:  inaolvency.  Equity  has  jurisdiction 
of  an  action  which  seeks  a  remedy  for  repeated 
and  continuing  acts  of  trespass,  where  the  party 
committing  the  same  is  insolvent.  Gibbs  et  aZ. 
V.  McFadden,  39  Iowa,  371.  Following  Cowles 
V.  Shaw,  2  Iowa,  496. 

14.  To  enjoin  operation  of  railroad. 

After  a  condemnation  of  the  land  under  the 
statute,  in  proceedings  instituted  by  the  railroad 
company,  it  will  be  restrained  by  injunction  from 
operating  its  road  over  the  land  condemned,  im- 
til  payment  of  the  damages  awarded.  (Bieh- 
ards  V.  The  D.  M.  V.  B.  Co.,  18  Iowa,  260; 
Henry  v.  The  D.  <*  P.  B.  Co.,  10  Id.,  540.) 
Hibbs  V.  The  Chicago  dt  N.  W.  B.  B.  Co.,  39 
Iowa,  340. 

16.  To  enjoin  an  election.  Whether  a 
court  has  power  or  jurisdiction  to  eig'oin  an  elec- 
tion held  pursuant  to  a  public  law,  quceref 
Lamb  v.  The  B.,  C.  B.  dt  M.  B,  B.  Co.,  39 
Iowa,  333. 

16.  To  ei^oin  diversion  of  street.  A 
party  may  have  an  incorporeal  interest  in  a 
street  such  as  will  enable  him  to  ex^'oin  a  diver- 
sion of  it  to  objects  and  uses  inconsistent  with 
the  purposes  for  which  it  was  granted  to  the  dty. 
Ingraham,  Kennedy  <lt  Day  v.  The  C.,D,  AM 
B.  B.  Co.,  38  Iowa,  669. 

17.  If  the  street  cannot  be  used  for  the  pur^ 
pose  to  which  it  is  dedicated,  one  who  is  not  in- 
jured by  its  inclosure  cannot  restrain  the  same 
by  iigunction.    Price  v.  McCoy,  40  Iowa,  53. 
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18.  If  the  Tendibiliiy  or  value  of  pxoperty  is 
impaired  by  the  indosure  of  a  streeti  the  oimer 
it  entitled  to  relief  by  injunction  restraining  the 
inclosure.    Id, 

19.  To  eojoin  oontizmanoe  of  breach 
of  oontraot.  In  an  action  for  damages  for  a 
breach  of  contract,  the  party  injured  may  also 
pray  for  an  injunction  restraining  a  repetition  or 
continuance  of  the  breach.  Berger  ^  Teiaer  r. 
Armstrong,  41  Iowa,  447. 

90.   :  pleading.    Where  the  breach 

alleged  was  the  violation  of  a  contract  that  de- 
fendant would  not  engage,  in  the  same  town,  in 
»  similar  business  to  the  one  sold  to  plaintiff,  it 
was  KM  that  the  petition  should  aver  a  continu- 
ing and  present  engagement  in  the  business,  to 
entitie  him  to  an  injunction.    Id, 

21.  To  em'oln  sale  of  property.  A  party 
holding  a  junior  lien  is  entitied  to  an  injunction 
restraining  a  sale  of  the  property  under  the 
senior  lien,  which  he  alleges  in  his  petition  has 
been  paid,  notwithstanding  his  lien  has  not  been 
reduced  to  a  judgment.  If  he  were  a  general 
creditor  the  rule  would  be  otherwise.  Brigham 
dt  Ward  V.  White  et  aZ.,  44  Iowa,  677. 

22.  To  restrain  proceedings  under 
execution.  By  agreement  between  the  par- 
ties, a  judgment  was  to  be  paid  within  a  certain 
time.  The  judgment  creditor,  before  the  expira- 
tion thereof,  issued  execution:  Held^  that  the 
judgment  debtor  could  not  enjoin  proceedings 
under  the  execution,  without  first  offering  to  pay 
the  judgment  in  accordance  with  the  terms  of 
the  agreement.  The  Town  of  Anamosa  v, 
Wurzbaeher,  87  Iowa,  25. 

23. :  out  of  what  court  granted. 

To  restrain  the  enforcement  of  a  judgment  l^ 
special  ex'.eution,  the  remedy  by  injunction  must 
be  pursued  in  the  county  and  court  where  the 
judgment  was  rendered  upon  which  the  special 
execution  issued.  Lockwood  v,  Kitteringhanty 
42  Iowa,  257. 

24*  The  remedy  is  not  thus  limited  when  it  is 
sought  to  restrain  the  sale,  under  a  general  exe- 
cution, of  property  alleged  to  belong,  not  to  the 
judgment  defendant  but  to  a  third  person,  who 
seeks  the  injunction.    Id, 

26.  To  restrain  assessment  of  dama- 
ges under  ad  quod  damnum  proceed- 
lags*  A  railway  company  may  compel  specific 
peifarmaooe  of  aooutract  to  oonvegr  a  sight  of 


way  where  it  has  complied  with  the  conditions 
of  its  contract,  and  is  entitied  to  an  injunction 
to  restrain  an  assessment  of  damages  under  ad 
quod  damnum  proceedings.  The  Chicago  dt  8, 
W.  R'y  Co,  V,  Swinney,  38  Iowa,  182. 

26.  To  restrain  railway  company  trom 
use  of  right  of  way.  Where  a  foreign  cor- 
poration is  using  by  sufferance  the  line  of  a  do- 
mestic corporation,  a  land  owner  is  entitied  to 
an  injunction  restraining  it  from  the  use  of  that 
portion  of  the  line  running  through  his  land 
until  he  shall  have  been  compensated  for  the 
appropriation  of  the  same  for  right  of  way. 
Holbert  v.  The  St,  L.,  K.  C.  dt  N,  R.  Co.,  45 
Iowa,  23. 

27.  Where  one  suffers  special  damage 
by  act  affecting  public  right.    One  who 

suffers  special  damage  by  an  act  affecting  a  pub- 
lic right,  different  in  degree  or  kind  from  the 
general  pubhc,  may  ask  an  injunction  restrain- 
ing the  commission  of  the  act.  {Georgetown  v, 
Alex.  Canal  Co.,  12  Peters,  91;  6  Johnson's 
Chancery,  439;  M.,  M,  R,  R.  Co,  v.  Ward,  2 
Black,  485;  13  Howard's  Practice  Rep.,  41 
and  550;  Ewell  v.  Greenwood,  26  Iowa,  377; 
Ilougham  v.  Harvey,  33  Iowa,  203.)  Museer  v, 
Herehey,  42  Iowa,  356. 

III.  Dissolution  of  the  Injunction,  Dax« 

AGES,  ETC. 

28.  Dissoluiion  on  bill  and  answer. 

Where  the  answer  fully  and  directly  denies  the 
essential  facts  alleged  in  the  bill  on  which  an 
injunction  is  granted,  the  injunction  may  be  dis- 
solved thereon.  {Shrieker  v.  Field  et  al,,  9 
Iowa,  866;  Anderson  et  ux.  v.  Reed  et  al.,  11 
Id.,  177;  Walters  v.  Fredericks,  Id.,  181;  Stev- 
ens  et  ux.  v.  Myers  et  al..  Id.,  183;  Taylor  9, 
Dickinson,  15  Id.,  483.)  Russell  v.  Wilson  dt 
Co.,  37  Iowa,  377. 

29.  But  in  such  case  it  is  eiror  to  dismiss  the 
petition  as,  if  sustained  by  evidence,  the  com- 
plainant would  be  entitied  to  an  injunction  on 
final  decree.  {Walters  v.  Fredericks,  11  Iowa, 
I81;iffl»«t>v.  ifann,  17Id.,  131.)    Id. 

30.  Upon  the  dissolution  of  a  preliminary  in- 
junction, upon  motion  and  showing  by  defend- 
ant, the  order  of  dissolution  does  not  become  res 
adjudicaia,  barring  final  judgment  in  favor  of 
the  plaintiff.  Fisher  et  al.  v.  Beard,  40  Iowa, 
625. 

81«  A  prdiminaiy  injunction  will  not  be  dia- 
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^dtred  upon  tibe  filing  of  an  answer  which  denies 
ill  the  equities  of  the  bill: 

1.  Unless  the  denial  be  made  upon  the  per- 
sonal knowledge  of  the  defendant; 

2.  Unless  it  be  of  a  character  entitling  it  to 
equal  credit  with  the  afiGrmation  of  the  bill; 

3.  Unless  it  leave  the  mind  of  the  court  free 
from  reasonablef  doubt  whether  the  equities 

of  the  bill  are  sufficientiy  answered; 

4.  When  relief  is  sought  by  an  ipjunction 
against  fraud,  which  is  the  grayamen  of  the 
bill.  (Dent  v.  Summerlin,  12  Geo.,  5;  Morris 
Canal  and  Banking  Co.  v,  Jersey  City^  8 
Stockt.,  13;  Thomas  v,  Horn,  14  Geo.,  481; 
Monroe  v.  Mclntire,  6  Ired.  Eq.,  65;  James 
9,  Lemley,  2  Id.,  278;  Miller  v,  Washburn, 
3  Id.,  161.)  Sinnettv,  Moles  etal,  38  Iowa, 
25. 

82.  The  following  authorities  also  support  the 
doctrines  above  announced:  Attorney  General 
9,  Oakland  Co.  Bank,  I  Walker's  Gh^y,  90; 
Ward  V.  Bokkelen,  1  Page  Gh'y,  100;  Irick  v. 
Black,  2  C.  E.  Greene,  189;  Huffman  v.  Hum- 
mer, Id.,  263;  Fimistone  v.  DeCamp,  Id.,  309: 
Society,  etc.,  v.  Low,  Id.,  19. 

83.  When  not  dissolved  upon  answer. 

Where  an  answer  alleged  that  a  school  board 
assembled  upon  the  call  of  the  president  to 
change  the  boundaries  of  sub-districts,  and  that 
the  records  did  not  show  the  call  although  it  was, 
in  fact,  made:  Held,  that  it  would  not  justify 
the  dissolution  of  an  injunction  to  restrain  pro- 
ceedings under  the  authority  of  such  meeting. 
Trotter  et  al.  v.  Paunley  et  al.,  39  Iowa,  203. 

34*  Discretion:  practice.  In  continuing 
or  dissolving  an  ipj  unction,  the  court  exercises 
leged  discretion  subject  to  review  in  an  appellate 
Ixibunal.  (DeGodey  v.  DeGodey,  39  Col.,  157; 
Corranelly  v.  Cruger,  40  Geo.,  207.)  Sinnett  v. 
Moles,  supra. 

86.  Failure  to  procure  order  making 
perpetual.  A  temporary  iivjunction  granted 
in  vacation  is  not  dissolved  at  the  next  term  of 
court  by  the  mere  failure  to  procure  an  order 
making  it  perpetual.  Sections  3795  and  3796 
of  the  Revision  do  not  apply  to  such  a  case. 
Curtis  et  al.  r.  Crane  e^  a/.,  38  Iowa,  459. 

86.  When  firand  is  the  gravamen.   A 

preliminary  ii^unction  will  not,  as  ^general  rule, 
be  dissolved  upon  motion  when  fraud  is  the 
graoamsm  of  the  petition,  but  will  be  c(»tinued 
to  hearing.    Stewart  et  al,  9,  Johnston  dt  Co.  e$ 


al.,  44  Iowa,  435;  Brigham  dt  Ward  v.  WhiU, 
44  Id.,  677;  SinneU  r.  Moles,  38  Id.,  25. 

37.  Damages:  cannot  be  assessed  on 
dissolution  of.  Upon  the  dissolution  of  an 
injunction  damages  consequential  in  their  nature 
cannot  be  assessed  in  a  summary  manner  upon 
motion.  Process  must  issue,  issues  be  formed, 
and  evidence  introduced,  as  in  actions  for  the 
recovery  of  damages.  Taylor  et  al.  i>.  Brown- 
field  et  al.,  41  Iowa,  264. 

88.  Damages  in  action  on  bond.    In  an 

action  on  an  injunction  bond  the  plaintilb  are 
entitied  to  recover  for  the  loss  of  time  occasioned 
by  the  injunction  at  the  regular  rates  of  wi^ges, 
provided  they  used  diligence  to  secure  other  em* 
ployment  during  such  period.  In  the  absence 
of  all  evidence  that  plaintiffs  used  such  diligence 
a  judgment  in  their  favor  should  be  reversed. 
Miller  et  al.  v.  Fern,  35  Iowa,  420. 

89.  In  an  action  upon  an  ixijunction  bond  for 
damages  for  the  wrongful  suing  out  of  the  writ, 
the  plaintiff  may  recover  for  the  services  of 
counsel  in  the  preparation  of  a  motion  to  dis- 
solve, and  affidavits  to  sustain  it,  if  made  in  good 
faith,  although  in  fact  the  motion  be  not  x>a8sed 
upon  by  the  court  and  the  injunction  only  dis- 
solved upon  final  hearing.  Wallace  et  al.  9. 
York  et  al.,  45  Iowa,  81. 

40.  It  was  held  in  Behrens  v.  McKemie,  23 
Iowa,  333,  that  a  reasonable  compensation  for 
counsel  fees,  in  obtaining  the  dissolution  of  an 
ii^ unction,  might  be  recovered  as  damages,  in 
an  action  on  the  bond,  but  not  for  defending  the 
entire  action.  A{id  in  Langworthy  v.  McKeU 
vey,  25  Iowa,  48,  it  was  held  that  "  attorney *8 
fees,  paid  for  legal  services  in  procuring  the  dis- 
solution of  the  ix^'unction,'*  could  not  be  recov- 
ered in  an  action  on  the  bond,  because  it  ap- 
peared the  iivjunction  was  dissolved  "upon 
hearing  and  ac^udication  of  the  case,  and  not 
upon  a  motion  to  dissolve,  nor  otherwise  than 
upon  a  defense  to  the  suit  on  its  merits.''  This 
case  is  not  conclusive  upon  the  question  pre- 
sented in  the  case  at  bar,  for  the  reason  no  mo- 
tion to  dissolve  was  filed,  or  any  effort  whatever 
made  looking  to  a  dissolution,  except  by  a  hear- 
ing on  the  merits.  Per  Ssbvbrs,  Gh.  J.,  in 
Ibid. 

INSANITY  AND  INSANE  PEBSONS. 

1.  When  a  defense.  Insaniiy  can  only  be 
pleaded  as  a  defense  when  the  act  to  be  eiooaad 
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was  the  direct  result  of  that  mental  condition, 
fhere  may  be  a  temporary  or  partial  insanity,  or 
a  mental  unsoondness,  not  inconsistent  with 
mental  responsibility.  The  State  v.  Geddia, 
42  Iowa,  264. 

2.  A  person  of  unsomid  mind,  who  sig^  as 
TOiety  a  note  given  for  an  antecedent  debt,  can- 
not be  held  liable  thereon,  even  though  the  per- 
son taking  the  note  had  no  hnowkdite  that  the 
Burety*s  mind  was  unsound.  Van  Patton  dt 
Marks  v,  Beals  and  Hammer,  46  Iowa,  62. 

8.  When  insanity  is  urged  as  a  defense  in  a 
civil  action,  the  same  rules  govern  the  determin- 
ation of  the  facts  as  would  prevail  in  a  criminal 
trial  involving  the  same  question.  The  State  v, 
Geddie,  42  Iowa,  264. 

4.  Qoantam  and  admiasibility  of  evi- 
dence to  establish.  Insanity  is  an  unusual, 
unnatural  and  exceptional  condition,  and  the 
jnty  were  properly  instructed  to  the  effect  that 
they  should  not  find  such  a  fact  *'  except  upon 
proof  of  a  reliable  character  and  which  satisfies 
the  mind.**    Id. 

6.  The  physician^s  certificate,  prepared  from 
the  statements  of  relatives  and  fiiends  of  a 
patient  in  the  insane  asylum,  is  not  competent 
evidence  to  show  what  had  been  the  mental  con- 
dition of  the  patient  previous  to  his  confinement 
in  the  asylum.  Butler  v.  St,  Louis  Life  Ins. 
Co.,  45  Iowa,  d3. 

6.  The  records  of  a  public  institution  must  be 
shown  to  have  been  kept  in  compliance  with  the 
laws  of  the  institution  before  they  are  admissible 
in  evidence,  and  the  laws  themselves  must  be 
introduced  to  establish  the  fiact.    Id. 

7.  The  opinion  of  a  witness  who  is  not  an  ex- 
pert, respecting  the  sanity  of  a  person,  is  com- 
petent where  he  states  all  the  fisicts  upon  which 
his  opinion  is  founded.    Id, 

8.  In  the  trial  of  an  issue  of  insanity,  it  is  not 
competent  for  a  medical  expert  to  give  his  opin- 
ion respecting  the  testimony  which  has  been  in- 
troduced in  the  case,  but  the  inquiry  should 
be  limited  to  his  conclusion  respecting  the  facts. 
Id. 

9.  Where  it  was  sought  to  set  aside  a  con- 
veyance on  the  ground  of  the  insanity  of  the 
grantor,  and  it  appeared  that  the  insanity  had 
been  of  slow  and  steady  growth,  it  was  held  that 
evidence  respecting  the  mental  condition  of  the 
grantor  at  a  period  sabeeqnent  to  the  time  of 


the  execution  of  the  conveyance  was  competent. 
Asheraft  et  al.  v.  DeArmond  et  al.,  44  Iowa, 
229. 

10.  Rumors  in  the  neighborhood  of  the  parly 
alleged  to  be  insane  respecting  his  mental  con- 
dition are  not  admissible  in  evidence.    Id. 

11.  Upon  the  trial  of  an  issue  of  insanity,  all 
the  facts  connected  with  the  personal  history  of 
the  person  alleged  to  be  insane  are  competent 
evidence,  and  his  own  confession  that  for  a  long 
period,  including  the  time  in  question,  he  had 
been  of  unsound  mind,  is  admissible.  Boss  e. 
MeQuiston  et  al.,  45  Iowa,  145. 

12.  Fresomption  as  to.  The  appoint- 
ment of  a  guardian  for  an  insane  person  is  a  de- 
termination of  the  £EU!t  of  insanity,  and  will  be 
presumed  to  have  been  made  under  jurisdiction 
properly  acquired  in  compliance  with  the  forms 
of  law.  Ohendon  v.  Barnes  et  ux.,  43  Iowa, 
615. 

18.  Liability  of  husband  for  support 
of  insane  wife.  Under  chapter  26,  Acts  of 
the  Fifteenth  General  Assembly,  the  husband  is 
not  liable  for  the  expenses  incurred  in  the  treat- 
ment of  his  insane  wife  who  had  been  ordered 
to  be  sent  to  the  hospital  for  the  insane,  and  the 
county  cannot  recover  from  him  the  amount  it 
has  expended  therefor.  TAe  County  qf  Deta- 
ware  v.  McDonald,  46  Iowa,  170. 


1.  Lien  of.  Upon  the  goods  of  a  guest  an 
innkeeper  has  a  lien.  Upon  those  of  a  mere 
boarder  he  has  not.  Pollock  v.  Landis,  86  Iowa, 
651. 

2.  Pleading.  An  allegation  that  one 
"  boarded  '*  with  the  innkeeper  does  not  affirm- 
atively show  that  he  was  entertained  in  the 
character  of  a  boarder  as  distinguished  from  a 
guest.    Id. 

8.  Mere  duration  of  time  does  not  deter- 
mine one*s  character  as  a  guest  or  a  boarder. 
(Schoeeraft  v.  Bailey,  25  Iowa,  553.)    Id. 
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nrSTBUCTIONS. 

I.  Mode  Aim  Dutt  or  Coubt  in  Giyiko. 
II.  IloKSTBXJcnoH  or. 

m.  RKTUSALOr. 

lY.  Rkvikw  or  Buunos  on. 


I.  MoDB  AHD  Dutt  or  Coxtbt  in  Giying. 

1.  Faflvre  to  instniot.  To  omit  to  give 
tnstractioiis  upon  a  material  jwrt  of  the  case, 
Jaarly  made  by  the  testimony,  will  justify  re- 
venal.  The  State  v.  O'Hagan,  88  Iowa,  504. 
Following*  Owen  v.  Owtn^  22  Id.,  270;  Muldaw 
My  V.  The  lU.  Central  Railroad  Ccmpanff,  82 
Id.,  176. 

2.  Iflsnes  ahonld  be  ftiUy  stated*   The 

fiuluze  of  the  court  to  state  to  the  jury  all  the 
neues  made  by  the  pleadings  constitutes  error. 
Patter  V,  The  C,  R.  L  dt  P.  R.  Co.,  46  Iowa, 
J99. 

3.  Fertinenoy  to  evidence.  Instructions 
should  be  based  upon  the  evidence,  and  perti- 
nent thereto.  The  State  v,  Osborne^  45  Iowa, 
425;  Stcde  v,  Thompson,  Id.,  414. 

4.  BeBtrlotion  to  issaes  made  by  plead- 
ing. Where,  in  an  action  upon  an  alleged  ex- 
press contract,  evidence  was  introduced  without 
objection  putting  the  feet  of  such  a  contract  in 
issue,  it  was  held  not  error  to  instruct  the  jury 
with  reference  to  an  express  contract,  even 
though  the  pleadings  might  have  put  in  issue  an 
implied  contract  only.  Rogers  v,  Millard,  44 
Iowa,  466. 

6.  Use  of  terms.  In  the  giving  of  instruc- 
tions  it  is  not  necessaiy  that  words  should  be 
defined  which  would  convey  the  idea  intended 
to  men  of  ordinaiy  intelligence.    Id, 

6.  Numerons  and  confttsed  instruc- 
tions. The  Supreme  Court  severely  reprehends 
the  practioe  of  giving  numerous  instructions 
asked  by  counsel,  without  condensation  and 
simplification  by  the  court,  as  tending  to  embar- 
rass and  mislead  the  jury.  Murphy  v.  C,  R.  L 
<t  P.  R.  R.  Co.,  38  Iowa,  539. 

7.  AfiMStmaybestatedhypothetioally 

in  an  instruction,  the  question  of  its  existence 
being  left  to  the  consid^ation  of  the  jury.  Steele 
V.  The  Central  R.  R,  of  Iowa,  43  Iowa,  109. 

8.  Should  statethe  issues  plainly.  The 
court  should  state  the  issues  to  the  jury  in  a 
plain  and  positive  manner,  although  a  reversal 


will  not  be  granted  on  the  ground  that  the  hy- 
pothetical form  of  statement  was  used  in  an 
instruction,  when  it  wrought  no  substantial 
prqudice.    lAttU  v,  McGuire  43  Iowa,  447. 

9.  Should  not  submit  questions  of  law 
to  the  jury«  In  an  action  against  a  railroad 
company  for  damages  for  injury  to  private  prop- 
erty by  the  construction  of  its  road  upon  a  public 
street,  it  was  held  to  be  error  to  instruct  the 
jury  to  determine  whether  the  comi>any  had 
constructed  more  tracks  or  upon  different  lines 
than  were  authorized  by  the  dty  ordinances. 
The  number  of  tracks  thus  authorized  was  a  ques- 
tion of  law,  respecting  which  the  court  should 
have  determined  the  legal  rights  of  the  parties. 
Ingram,  Kennedy  <lk  Day  v.  The  C.  D,  it  M,  R. 
R.  Co.,  38  Iowa,  669. 

10.  When  they  must  be  specific.   The 

giving  of  an  instruction  upon  the  subject  of  neg- 
ligence, general  in  its  terms,  will  not  justify  the 
refusal  of  one,  correct  in  itself,  which  announces 
that  certain  facts  established  by  the  evidence 
constitute  negligence  as  a  matter  of  law,  not- 
withstanding the  latter  instruction  is  compre- 
hended in  the  former.  Haines  v.  III.  Cent.  R. 
Co.,  41  Iowa,  227. 

11.  Modification  of.  That  the  courtfailed 
to  modify  certain  instructions  at  the  request  of 
the  appellant,  constituting  error  in  his  favor, 
cannot  be  taken  advantage  of  by  him.  Wool- 
heather  V.  Risley,  88  Iowa,  486. 

12.  Duplicate  instructions.    It  is  not 

error  to  refuse  to  give  instructions  asked,  how- 
ever correct  or  applicable,  if  they  have  in  sub- 
stance already  been  given  in  the  charge  of  the 
court.  WoolhetUher  v.  Risley,  88  Iowa,  486; 
Smith  V.  Sioux  City  dt  Pacific  R.  R.  Co.,  Id., 
173,  and  cases  in  §  18,  post. 

II.  CONSTBUCTION  or. 

18.  Error  will  not  be  inferred  from  a  defect 
in  a  single  instruction,  which  is  remedied  in 
others.  The  instructions  should  be  taken  as  a 
whole.    C.,dtS.  W.  R.  R.  v.  N.  W.  U.  P.  Co., 

38  Iowa,  877. 

14.  An  instruction  commencing  with  the 
words,  ''If  you  believe  from  the  evidence,'*  etc., 
is  not  erroneous,  ''believe,'*  in  such  connection 
being  synonymous  with  **  find.**    Id, 

16.  An  instruction  directing  the  jury  not  to 
*'take  into  consideration  any  statement  of  coun- 
sel as  to  the  issues  which  were  before  the  court 
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on  a  foimer  trial,"  was  held  not  to  withhold 
from  the  juiy  the  admissions  of  fact  contained 
in  »  former  answer.  WomHey  v,  Hamburgh 
et  al,,  46  Iowa,  144. 

16.  Should  be  oonstmed  together.  All 
ihe  instmctions  should  be  considered  together, 
and  a  judgment  will  not  be  reversed  bedanse 
some  one  of  them  fiails  to  state  the  law  applica- 
ble to  the  facts  with  sufficient  qualification,  pro- 
vided the  defects  be  cured  in  other  instmctions. 
Rice  9.  The  City  of  Dee  Motnee,  40  Iowa,  638. 
The  State  v.  Maloy,  44  Id.,  104. 

17.  And  according  to  their  essential 
meaning.  Judgments  will  not  be  reversed 
because  instructions  are  obnoxious  to  merely 
verbal  criticism.  They  will  be  construed  accord- 
mg  to  their  essential  meaning.  Galpin  v.  WiU 
son  et  al.j  40  Iowa.' 90. 

III.  Bbvubal  07. 

18.  Of  instruction  which  has  been 
substantially  given.  It  is  not  erroneous  to 
refuse  an  instruction  which  has  been  substan- 
tially given  in  the  charge  of  the  court.  Drake 
V,  Buck,  35  Iowa,  472:  Caee  v.  The  City  of  Wa- 
verly,  86  Id.,  645;  Murphy  v.  The  C,  R.  /.  c^ 
P.  R.  R.  Co.  38  Id.,  539;  Shadbolt  d^  Boyd  v. 
ShaWf  40  Id.,  583;  State  v.  Donneker,  Id.,  340; 
The  State  v,  Woodson,  41  Id.,  425;  Hopper  v. 
Moore,  42  Id.,  563;  Belair  v.  The  C.dtN  W. 
R,  R.  Co.,  43  Id.,  662;  Cramer  v.  City  of  Bur- 
lington, 42  Id.,  315;  Deppe  v.  The  C,  R.  L  dt 
P.£.i^.  Co.,  38  Id.,  592. 

19.  Error  without  prejudice.  The  re- 
fusal of  instructions,  which  though  containing 
correct  propositions,  could  not,  in  view  of  all  the 
flMsts  developed  by  the  evidence,  have  prejudiced 
the  party  complaining,  will  not  operate  to  re- 
verse the  case.  Croee  v,  Oarrett  ef  al.,  85  Iowa, 
480;  Cook  d^  Mitchell  v.  Robinson,  42  Id.,  474. 

90.  When  error  to  reftise.  It  is  error  to 
refuse  an  instruction  correct  in  law  and  based 
upon  a  theory  of  fact  sustained  by  the  evidence, 
when  the  same  legal  proposition  is  not  embraced 
in  any  other  instruction  given.  Bartle  v.  Phelps, 
89  Iowa,  498.  See  i^toto  v.  O^front,  45  Iowa,  425; 
State  V.  Thompson,  Id.,  414. 

21.  Instructions  unsupported  by  evi- 
dence. Instructions  based  upon  a  hypothesis 
without  support  in  the  evidence  are  erroneous. 
Murphy  v.  The  C,  R.  /.  it  P.  R.  R.  Co,,  88 
Iowa,  539;  CM,  Blasdel  dt  Co,  r.  The  C,  R. 


I.  dk  P.  R,  R,  Co,,  Id.,  601;  Root  v.  Schaffner^ 
89  Id.,  875;  Howe  dt  Co,  v,  Sutherland,  89  Id., 
484. 

22.  Should  be  based  upon  the*fltcts. 

Instructions  based  upon  a  state  of  fjeusts  not  sus- 
tained by  the  evidence,  or  not  including  the  real 
facts  in  issue,  are  erroneous.  Moreland  v,  Mitch- 
ell County,  40  Iowa,  894. 

23.  Part  of  the  fhots.  An  instruction 
which  directs  the  jury  to  return  a  verdict  for  one 
of  the  parties  if  it  finds  certain  facts  to  be  true, 
when  there  are  other  feu^ts  in  the  case  which 
might,  if  found,  justify  a  verdict  for  the  other 
parly,  is  erroneous.  MeNamara  v,  Dratt  et  al.f 
40  Iowa,  413. 

24.  Facts  not  in  evidence.  It  is  error  to 
give  an  instruction,  even  though  it  announces  a 
correct  rule  of  law,  which  assumes  a  state  of  facts 
not  in  evidence.   Howell  v.  Price  et  al.,  40  Iowa» 

548. 

25.  An  instruction  based  upon  focts  not  in 
evidence,  is  erroneous.  The  State  v.  Fraun- 
burg,  40  Iowa,  555;  Stien  v.  The  City  of  Oeha- 
loosa,  41  Id.,  853. 

26.  Instructions  based  upon  a  state  of  facts 
of  which  there  is  no  evidence,  may  be  properly 
refused.  King  v.  Nelson  dt  Co,,  86  Iowa,  509; 
Root  V,  Schaffner,  89  Id.,  875;  Grimes  v.  The 
Simpson  Centenary  College,  42  Id.,  589;  DaviB 
V.  Alamakee  County,  40  Id.,  217;  AuUman  ^ 
Co.  V,  Lee,  48  Id.,  404;  State  v.  Thompson,  45 
Id.,  415. 

27.  It  is  erroneous  to  give  to  the  jury  instruc- 
tions which  axe  not  applicable  to  the  evidenoet 
even  though  they  may  be  abstractly  correct 
Henderson  v.  The  C,  R.  L  4t  P.  R,  R,  Co.,  48 
Iowa,  620. 

28.  :  ambiguous  instructions  may 

be  properly  refused.  Chickasaw  Co,  v.  Pitcher, 
86  Iowa,  593. 

29.  Instructions  announcing  abstract 
principles  of  law.  It  is  not  reversible  error 
to  reftise  an  instruction  which  announces  merely 
an  abstract  proposition  of  law,  nor  one  the  prac- 
tical part  of  which  has  already  been  given  by  the 
court.  Feandsen  v.  The  C,  R.  L  d^  P.  R,  C0.« 
86  Iowa,  872;  Cook  tt  MitcheU  v.  Robinson,  4S 
Id.,  474. 

80.  Instructions  bearing  on  the  fiusts* 

So  where  an  instruction  bases  the  non-liabflitar 
of  defendant  upon  part  of  the  facts  proved,  leav«> 
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ing  nnmentioned  equally  important  facts  bear- 
ing on  the  sul^ect,  it  should  be  refused.  Fe- 
mmdMH  V,  The  C,  E.  I.  <#  P.  R.  B.  Co.,  86 
Iowa,  372. 

81.  Tile  giving  of  instructions  which  contain 
correct  propositions  of  law  but  which  are  not 
applicable  to  the  evidence,  and  the  failure  to 
instruct  the  jury  how  to  apply  the  evidence 
given  in  the  case,  constitute  enor  justifying  a 
levenal.  The  State  r.  Thompeant  45  Iowa,  414; 
StaU  V,  Oshom,  Id.,  425. 

82.  An  instruction  is  erroneous,  even  if  it  em- 
braces correct  propositions  of  law,  which  has  a 
tendency  to  mislead  the  juiy  by  implying  that 
Qftfaer  conditions  than  those  involved  in  the  evi- 
dence are  necessary  to  the  determination  of  the 
case.    Van  Tuyl  v.  Quintan,  45  Iowa,  459. 

88.  An  instruction  which  directed,  in  effect, 
that  laborers  who  are  under  the  control  of  a 
aaperior,  trust  more  or  less  to  his  care,  was  held 
not  vulnerable  to  the  objection  that  it  simply 
enunciates  a  proposition  of  fact.  Deppe  v.  The 
C,  R.  L  dt  P.  R.  R.  Co.,  38  Iowa,  592. 

84.  Where  applicability  to  facts  is  not 
shown.  The  action  of  the  court  in  giving  in- 
structions, which  under  a  certain  state  of  facts 
would  be  correct,  will  not  be  disturbed  when  the 
evidence  is  not  contained  in  the  record;  nor,  on 
the  other  hand,  its  action  in  refusing  instruc- 
tiona  asked,  unless  sufficient  evidence  is  embo- 
died in  the  record  to  show  their  applicability, 
unless  their  necessary  applicabiHty  is  disclosed 
by  the  pleadings.  Wallace  v.  Robb  et  al.,2^ 
Iowa,  292. 

86.  Determination  of  force  and  effbct 
of  evidence.  An  instruction  which  determined 
the  question  of  negligence  was  properly  refused, 
negligence  being  a  fact  to  be  ascertained  by  the 
juiy.    Gilbert  V.  Woodruff,  40  Iowa,  320. 

86.  An  instruction  directing  that,  if  the  jury 
found  the  parties  who  played  upon  billiard  tables 
m  defendant's  place  of  business  did  so  with  the 
understanding  that  the  loser  should  pay  for  the 
use  of  the  same,  with  defendant's  knowledge, 
th^  should  find  him  guiliy  of  keeping  a  gambling 
house,  was  held  not  sulj^^  ^  the  olgection  that 
it  directed  tho  jury  respecting  the  force  and  ef- 
fect of  the  evidence.  The  State  v.  Book,  41 
Iowa,  550. 

87.  Assomption  of  tBLoU  An  instruction 
■BBuming  the  existence  of  a  &ct  which  la  con- 
troverted is  enoneotts.    Walters  v.  The  C,  R, 


L  ^  P.  R.  Co.,  41  Iowa,  71.     Ruter  «.  JF*oy,  46 
Id.,  132. 

88.  Tending  to  mislead:  on  issoes  |iot 
involTed.  An  instruction  respecting  an  inue 
which  has  been  abandoned  or  not  involved  in 
the  trial,  will  be  h^d  erroneous  as  tending  to 
mislead  the  jury.  Dolan  v.  Jean,  35  Iowa,  413. 
Shadbolt  dt  Boyd  v.  Shaw,  40  Id.,  583;  Root  t. 
Sehc^ffner,  39  Iowa,  375. 

89.  The  giving  of  an  instruction  which  though 
correct  in  one  point  of  view  would  when  viewed 
in  another  and  natural  one,  have  a  tendency  to 
mislead  the  jury,  is  erroneous.  McOracleen  «. 
Webb,  36  Iowa,  551. 

40.  An  instruction  wholly  inapplica- 
ble to  the  facts  and  issues,  will  be  regarded 
as  misleading  and  prejudicial.  Deppe  v.  The 
C,  R.  L  <#  P.  R.  R.  Co,,  36  Iowa,  52. 

41.  Verbal  defects  not  calculated  to  mis- 
lead the  jury  will  not  render  an  instruction  er- 
roneous. Shadbolt  dt  Boyd  v,  Shaw,  40  Iowa, 
583. 

42.  Not  pertinent.  It  is  error  to  give  in- 
structions respecting  matters  of  which  there  is 
no  evidence.  Allenderv.  C,  R,  I.  dt  P,  R.  R, 
Co.,  37  Iowa,  264;  Leffingwell  v,  Gilchrist,  40 
Id.,  416;  MoffU  v.  Armstrong,  Id.,  484. 

48.  An  instruction  based  upon  facts  not  put 
in  issue  by  the  pleadings  or  sustained  by  the  evi- 
dence, is  erroneous.  Root  et  al.  v,  Schaffner  et 
al.,  39  Iowa,  375;  Grimes  v.  The  Simpson  Cen- 
tenary College,  42  Iowa,  589. 

44.  When  not  specific.  The  remedy  of 
a  party  who  complains  that  the  law  upon  a  given 
point  is  not  given  to  the  jury  with  sufficient  ex- 
plicitness,  is  an  application  for  more  specific  in- 
structions. Koehler  v,  Wilson  et  al,,  40  Iowa, 
183;  Gwinn  v.  Crawford,  42  Id.,  63. 

45.  Incompleteness  of.  Where  an  in- 
struction presents  a  correct  general  rule  of  law, 
and  adds  thereto  one  of  several  qualifications 
which  under  certain  contingencies  might  modify 
the  rule,  the  giving  of  the  one  qualification  or 
the  failure  to  give  them  all  does  not  constitute 
error  justifying  a  reversal.  Gwinn  v,  Cra^ord^ 
42  Iowa,  63. 

46.  In  an  action  to  recover  money  alleged  to 
have  boen  extorted  by  threats  and  violence,  the 
following  was  given  as  a  part  of  an  instruction: 
**  But  if  you  find  that  the  same  (the  money)  was 
voluntarily  given  up  and  paid  by  plaintiff  to  dt- 
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fendant  on  claims  which  defendant  held  in  his 
own  right  against  W.  E.  Gwlnn,  the  husband 
of  plaintiff,  you  will  find  for  defendant:"  Held, 
that  the  words  "  in  his  own  right/*  withont  the 
addition  «f  langnage  implying  that  the  liability 
of  defendant  was  not  affected  by  the  character 
in  which  he  obtained  the  money,  did  not  vitiate 
the  instruction.    Id. 

47.  The  first  count  of  a  petition  claimed  to 
recover  money  obtained  by  duress;  the  second 
asked,  in  addition  to  this  amount*  damages  for 
the  violent  treatment.  The  jury  found  for  the 
plaintiff  in  a  sum  greater  than  the  amount  al- 
leged to  have  been  obtained  by  duress:  Held, 
that  an  iustruction  presenting  the  law  solely  with 
reference  to  the  reooveiy  of  the  money,  although 
erroneous,  was  error  without  prejudice.    Id, 

lY.  Review  of  Ruling  ok. 

48.  An  instruction  given  by  the  court,  of  sub- 
stantially the  same  purport  as  one  asked  by  ap- 
pellant, cannot  be  objected  to  by  him  upon 
appeal.  Smith  v.  Sioux  CUy  <it  P.  R,  R,  Co., 
88  Iowa,  178. 

49.  When  verdict  is  in  conflict  with. 
If  the  finding  of  the  juiy  is  in  conflict  with  an 
instruction,  the  judgment  will  be  reversed,  with- 
out detennining  the  correctness  of  the  instruc- 
tion.   Peterson  v,  Ocha  etal,,  40  Iowa,  580. 

50.  The  juty  is  bound  to  regard  the  instruc- 
tions of  the  court,  even  if  they  are  erroneous; 
and  where  a  verdict  has  been  returned  which  con- 
flicts with  the  law  as  given  by  the  court,  the  Su- 
preme Court  will  afiBrm  the  order  granting  a  new 
trial,  without  reviewing  the  instructions.  {Savery 
V,  Busick,  11  Iowa,  487.)  Boyer  v,  Riley,  41 
Iowa,  18. 

See,  further,  title  New  Tbial. 
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I.  MlSCELLANEOUB  MaTTEBS. 
II.  COKSTKITCTION  AKD  EFFECT  OF  POLICT. 
ni.   AUTHOBITT  OF  AqENT. 

lY.  Notice  and  Pboof  of  Loss. 
V.  What  will  and  What  will  not 

Atoid  the  Policy. 
Vl.  Wafveb  of  Bbeach  of  Conditions. 
yn.  Mutual  Inbubance  Companies. 
Vlll.  Life  and  Accident  Insubance. 


I.  Miscellaneous  Ma'ttebs. 

1.  Liability  of  stockholders :  oano^- 
lation  of  securities.  Certain  mortgages  on 
real  estate  were  executed  by  officers  and  stock- 
holders to  an  insurance  company  in  considera- 
tion of  certificates  of  capital  stock  issued  to  the 
mortgagors.  The  mortgages  contained  a  stipu- 
lation that  they  might  be  discharged  in  current 
funds  or  in  the  capital  stock  certificates  issued 
to  the  mortgagors.  The  mortgages  were  not 
recorded,  but  they  were  included  in  the  advertis- 
ing circulars  of  the  company  and  in  the  state- 
ments made  of  its  condition,  as  constituting  a 
principal  part  of  its  assets.  Held,  that  a  return 
and  cancellation  of  the  stock  certificates  and  a 
Buirender  of  the  mortgages  thereon,  after  losses 
have  been  incurred  and  the  comi>any  has  become 
insolvent,  is  a  fraud  upon  policy  holders,  and  as 
to  them  the  mortgages  will  be  regarded  as  still 
existing.  Burnham  <lk  Van  Shaick  v,  N,  W, 
Ina,  Co,  et  ah,  96  Iowa,  632. 

2.  Parol  evidence  to  vary  terms  of 
policy.  Parol  contemporaneous  evidence  is 
not  admissible  to  vary  the  terms  of  an  insurance 
policy.  Mills  v.  The  Farmer's  Ins.  Co.,  37 
Iowa,  400. 

II.    CONSTBUCTION    AND    EfFECT    OF  POLICY. 

8,  Policy  on  live  stock.  Where  a  policy 
of  insurance  covers  live  stock,  the  company  is 
liable  for  a  horse  killed  at  a  place  not  on  the 
premises  specified  in  the  policy,  if  it  was  being 
used  by  the  assured  in  the  ordinary  course  of 
business.  Following  and  approving  Peterson  v. 
Miss.  Valley  Ins.  Co.,  24  Iowa,  494;  MiUs  v. 
The  Farmers'  Ins.  Co..  37  Iowa,  400. 

4.  Nor  will  the  fact  that  the  horse  kiUed  was 
not  owned  by  the  assured  when  the  policy  was 
issued,  avoid  the  liability  of  the  company,  if  it 
was  subsequently  acquired  by  him  in  exchange 
for  other  horses  that  were  on  the  premises  when 
the  policy  was  issued.    Id. 

5.  Policy  on  carriage.  Where  a  policy 
of  insurance  covered  a  phaeton  described  as 
*' contained  in  a  frame  bam,**  and  the  phaeton 
was  destroyed  by  fire  while  at  a  carriage  shop 
undergoing  repairs:   Held, 

1.  That  the  words  describing  the  location  of 
the  phaeton  constituted  a  warranty  that  it 
would  be  *'  contained  in  a  bam  **  when  not 
absent  therefrom  for  temporary  purposes  in- 
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ddent  to  the  nse  and  eigc^Tmentof  the  prop- 
erty. 
2.  Hiat  any  increase  of  lisk  incident  to  the 
makinfir  of  reasonable  and  necessaiy  repairs 
is  a  part  of  the  general  risk  assomed  by  the 
insarers,  and  will  not  avoid  the  policy.  (Pe- 
terson V.  The  Mies,  VtdUy  Ins.  Co,,  24  Iowa, 
494;  Fitchburg  R.  R,  R.  Co.  v.  Charleston 
Mut.  Fire  Ins.Co.,  7  Gray,  64.)  McCluer 
vs  The  Girard  Fire  Ins.  Co.,  43  Iowa,  349. 

III.  AuTHOSiTT  or  Agent. 

6.  Character  of  agent.  The  law  indulges 
in  no  presumptions  respecting  the  character  of 
an  agency;  and  whether  an  agent  is  general  or 
gpeaal  is  a  question  of  fact  for  the  jury.  Dick- 
inson Co.  V.  The  Miss.  Vol.  Ins.  Co.,  41  Iowa, 
286. 

7.  In  an  action  against  an  insurance  company 
npon  a  policy  issued  on  an  application  taken  by 
an -agent,  an  instruction  reciting  that  *'if  his 
agency  was  limited  and  plaintiff  knew  that  fact, 
then  he  could  only  bind  the  company  to  the  ex- 
tent of  his  powers,**  is  erroneous,  the  real  ques- 
tion being  respecting  the  extent  of  the  agent *s 
authority,  and  not  of  plaintiff  *s  knowledge  of  it. 
Id. 

8.  If  the  agent^s  authority  was  limited,  and 
he  bad  no  further  authority  in  connection  with 
that  policy  than  to  take  the  application  therefor, 
then  notice  to  him  would  not  bind  the  company. 
{Ajfres  V.  Hartford  Fire  Ins.  Co.,  17  Iowa,  176 
(«.  e.j  190);  Anson  v.  Winneshiek  Fire  Ins.  Co., 
28  Id.,  84.)    Id. 

9.  Authority  to  waive  conditions. 
Where  a  policy  of  insurance  provides  that  the 
company  shall  not  be  liable  until  actual  pay- 
ment of  the  premium  is  made,  and  that  no 
agent  shall  be  held  to  have  waived  any  condition 
of  the  policy  unless  the  waiver  be  indorsed 
thereon  in  writing,  it  is,  nevertheless,  competent 
for  an  agent  to  bind  the  company  by  a  parol 
agreement  extending  the  time  of  payment  of  the 
premium,  and,  under  such  agreement,  the  as- 
sured may  have  a  right  of  action  against  the 
company  for  a  loss  by  fire.  Young  <t  Co,  v.  The 
Hartford  Fire  Ins.  Co.,  45  Iowa,  377. 

lY.  Notice  and  Proof  op  Loss. 

10.  Proof  of  loss :  estoppel.  If  an  in- 
surance company  promises  to  consider  proof  of 
loss  submitted  to  it  and  to  notify  the  assured  of 
its  conclusion  thereon,  it  will  thereby  be  estopped 
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from  afterward  pleading  delay  on  the  part  of  the 
assured  in  making  proof  of  loss  or  commencing 
suit.  Mickey  v.  The  BurUngton  Insurance  Co., 
85  Iowa,  174. 

11.  The  acceptance  of  the  proofs  of  loss  by 
the  agent  of  the  company,  and  the  fulure  to 
object  to  them  within  a  reasonable  time,  pre- 
cludes it  from  afterward  making  objection,  either 
to  their  form  or  substance.  Any  objections  to 
the  proofs  should  be  made  with  reasonable 
promptitude,  so  that  if  they  are  imperfect  they 
may  be  corrected.  Young  dt  Co.  v.  The  Hart- 
ford Fire  Ins.  Co.,  45  Iowa,  377. 

12.  When  held  a  condition  precedent. 

When  a  policy  of  insurance  stipulates  that  in  the 
event  of  the  destruction  of  the  property  insured, 
the  owners  shall  furnish  the  company  with  a 
notice  of  the  loss,  and  a  sworn  statement  of  it, 
including  an  appraisement  of  its  value,  and  other 
particulars  set  out  in  the  policy,  a  compliance 
with  these  requirements  is  a  condition  precedent 
to'^the  right  of  the  assured  to  recover  for  the  loss. 
(Blakely  v.  Phcenix  Ins,  Co.,  20  Wis.,  217;  In- 
man  v.  Western  Ins.  Co.,  12  Wend.,  452;  Owen 
V.  Farmers*  Joint  S.  Co.,  47  Barb.,  518;  Will- 
come  V,  People's  Ins.  Co.,  2  Gray,  480;  Johnson 
V.  Phoenix  Ins.  Co.,  112  Mass.,  49.)  Edgerly 
V.  Farmer's  Ins.  Co.,  43  Iowa,  567. 

18.  Pleading.  If  the  petition  fails  to  con- 
tain an  averment  of  performance  of  this  condi- 
tion, proof  of  the  loss  is  not  admissible  upon  the 
trial.  {St.  Louis  Ins.  Co.  v.  KyU,  11  Mo.,  185.) 
Id. 

Y.  What  Will  and  what  will  Not  Avoid 

THB  Policy. 

14.  Breach  of  conditions:  effect  of 
negligence.  The  covenant  in  a  policy  of  in- 
surance or  in  the  application  therefor,  and  which 
is  made  a  part  thereof,  that  the  assured  wiU 
keep  the  stoves  and  pipes  in  proper  condition  will 
not  be  extended  beyond  the  subject  and  time 
contemplated  by  the  parties.  Mickey  v.  The 
Burlington  Ins,  Co.,  35  Iowa,  174.  Citing  Pe- 
terson V,  The  Mississippi  Valley  Ins.  Co.,  24 
Iowa,  494;  Loud  v.  Citizens*  Mutual  Ins.  Co., 
2  Gray,  221 ;  Sayles  v.  North  Western  Ins.  Co., 
2  Curt.  C.  C,  610;  Turley  v.  North  American 
Ins.  Co.,  25  Wend.,  374;  Townsend  v.  North 
Western  Ins.  Co,,  18  N.  T.,  168;  Gloucester 
Manufacturing  Co.  v.  Howard  Fire  Ins.  Co., 
5  Gray,  497;  Troy  Fire  Ins.  Co.  v.  Carpenter, 
4  Wis.,  20;  Gates  v,  Madison  Ins.  Co.,  1  Seld., 
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4G9;  Hide  v.  Bruce,  3  Dong.,  213;  Dobwn  v. 
Satheby,  1  Moody  &  Malkin,  90. 

15.  Nor  will  the  merely  negligent  acta  on  the 
part  of  the  assured  or  his  wife,  which  do  not 
constitate  a  breach  of  conditions,  though  they 
may  have  occasioned  the  loss,  be  sufficient  to 
avoid  the  policy.    Id. 

16.  Application  of  foregoing  rules. 

The  wife  of  the  assured  in  a  policy  and  applica- 
tion containing  a  condition  or  stipulation  of  the 
kind  mentioned  above,  with  the  intention  of  re- 
moving a  stove  the  pipe  of  which  passed  through 
the  floor  of  an  npper  room  and  thence  into  a 
chimney,  as  was  her  costom  in  the  summer  sea- 
son, took  down  the  pipe  in  the  upper  room  and 
placed  a  bed  over  the  hole  in  the  floor  through 
which  the  pipe  passed,  but  neglected  to  remove 
the  stove  and  pipe  below.  A  few  days  after,  a 
visitor  complaining  of  being  cold,  the  wife,  for- 
getting that  the  pipe  had  been  removed,  caused 
a  fire  to  be  built  in  the  stove,  which  communi- 
cated to  the  bed,  and  the  house  was  consumed. 
Held: 

1.  That  the  act  of  removing  the  pipe  was  not 
such  a  breach  of  the  condition  respecting  the 
keeping  the  stove  and  pipe  in  proper  condi- 
tion, as  to  defeat  the  policy. 

2.  That  the  negligence  of  plaintifl^  *s  wife  in 
building  the  fire,  did  not  avoid  the  policy.  Id, 

17.  In  relation  to  insurance  against  fire  on 
land  the  doctrine  seems  to  have  prevailed,  for  a 
great  length  of  time,  that  they  cover  losses  oc- 
casioned by  the  mere  faults  and  negligence  of 
the  assured  and  his  servants,  unaffected  by  any 
fraud  or  design.'*  Id.  d^g  TJie  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.,  507;  Huckins  v. 
Peoples'  Mutual  Ins.  Co.,  11  Foster,  238;  St 
John  V.  American  Ins,  Co.,  1  Duer,  371 ;  Hynds 
et  al.  V.  Schenectady  Countg  Mutual  Ins.  Co., 
16  Barb.,  119;  Gates  v.  Madison  County  Ins. 
Co.,  1  Seld.,  469;  Cutlin  v.  Springfield  Ins. 
Co.,  1  Sumn.  C.  C,  434;  Matthews  v.  Howard 
Ins.  Co.,  13  Barb.,  234;  1  Phillips  on  Insurance, 
section  1096,  and  authorities  cited. 

18.  Transfer  of  property.  Where  a 
poli<7^  of  insurance  stipulated  that  it  should  be- 
come void  upon  an  alienation  of  the  property 
insured  without  the  consent  of  the  company,  it 
was  held  that  nothing  less  than  a  sale  of  the  en- 
tire interest  of  the  party  insured  would  defeat 
the  polipy.  Cowan  v.  The  Iowa  State  Ins*  Co., 
40Iowa»551. 


19. :  partnersbip.    A  partner  has  an 

insurable  interest  in  the  property  of  the  firm, 
and  a  sale  of  insured  property  to  a  firm  of  which 
the  vendor  is  a  member,  does  not  vitiate  his 
policy  of  insurance  as  to  the  eident  of  his  inter- 
est in  the  property.    Id. 

20.  Nothing  less  than  a  transfer  of  the  prop- 
erty insured,  whereby  plaintiff  would  part  with 
all  his  interest  therein,  would  operate  to  defeat 
the  policy  under  the  condition  against  aliena- 
tion, pleaded  by  defendant.  As  long  as  plain- 
tiff retained  an  insurable  interest  in  the  property, 
the  policy  attached  thereto  and  protected  plain- 
tiff to  the  extent  of  his  interest.  (May  on  In- 
surance, p.  463,  §  381,  p.  303,  §  278.  Hitchcock 
V.  N.  W.  Ins.  Co.,  26  N.  Y.,  68;  West  Branch 
Ins.  Co.  V.  Helfenstein,  40  Pa.  St.,  289;  Sher- 
man  v.  Niagara  Fire  Ins.  Co.,  2  Sweeney,  470; 
Fernandez  v.  Great  Western  Ins.  Co.,  3  Rob- 
ertson, 457;  Hoffman  v.  Place,  32  N.  T.,  405.) 
Id.  • 

21.  Misstatements  in  application  by 
agent  taking  the  same.  Where  an  apph- 
cant  for  insurance  signed  the  application  in 
blank,  and  the  agent  of  the  company,  upon  his 
own  motion  and  without  authority  or  direction 
from  the  applicant,  filled  the  blanks,  it  was  held 
that  he  did  not  thereby  become  the  agent  of  the 
applicant,  rendering  the  latter  responsible  fbi 
any  misstatement  he  may  have  made,  and  thai 
his  misstatements  would  not  release  the  insur- 
ance company  from  its  liability.  Hingstan  r 
The  jEtna  Ins.  Co.,  42  Iowa,  46. 

22.  Misstatements  in  the  policy,  respecting 
the  title  of  the  property  insured  made  by  the 
agent,  will  not  release  the  company  from  lia- 
bility. Young  r.  The  Hartford  Fire  Ins.  Co., 
45  Iowa,  377. 

23.  Non-payment  of  premium  and 
premium  note.  A  stipulation  in  a  policy  of 
insurance  to  the  effect  that  no  insurance  shall  be 
considered  as  binding  until  the  actual  pajrment 
of  the  premium,  in  cash  or  by  note,  and  that 
the  company  shall  not  be  liable  for  any  loss  oi 
damage  occurring  when  such  note  or  any  part 
thereof  is  past  due  and  unpaid,  is  valid  and 
binding,  and  the  assured  cannot  recover  for  a 
loss  thus  occurring.  Watrous  v.  The  Mississippi 
Valley  Insurance  Co.,  35  Iowa,  582.  Citmg 
Keenan  v.  The  Mo.  State  Mutual  Lis.  Co.,  19 
Iowa,  126;  Williams  r.  The  Albany  Ins.  Co., 
10  Mich.,  451. 
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M*  It  is  competent  for  an  inBuiance  company 
to  provide  in  its  poUcies  that,  if  the  premium 
note  be  not  paid  within  sixty  days  after  maturity 
and  suit  be  commenced  for  Its  collection,  the 
policy  shall  be  considered  canceled,  and  this  pro- 
vision constitotes  a  contract  between  the  com- 
pany  and  the  insured,  which  is  not  waived  nor 
rescinded  by  the  commencement  of  the  suit. 
Skakey  v.  The  Hawkey e  Ins,  Co.,  44  Iowa,  540. 

25.  A  policy  of  insurance  which  is  conditioned 
that  the  company  will  not  be  liable  for  any  loss 
occurring  when  the  premium  note  is  wholly  or 
in  part  past  due  and  unpaid,  is,  under  such  cir^ 
comstances,  suspended,  in  the  absence  of  a 
waiver  of  the  condition  of  the  policy  by  the  com- 
pany. Garlick  v.  The  Miss,  Valley  Ins,  Co,, 
44  Iowa,  553;  ShuUz  v.  The  Hawkeye  Ins,  Co,, 
42  Iowa,  Id.,  239.     . 

26.  The  safety  of  polipy  holders,  as«well  as 
insurers,  depends  upon  prompt  payment  by  the 
policy  holders,  and  it  being  provided  in  the 
poli(7  in  suit  that  if  any  part  of  the  note  re- 
mains past  due  and  unpaid  at  the  time  of  the 
loss  the  policy  shall  be  void,  the  plaintiff  cannot 
recover.  (WaJlrous  v.  The  Mississippi  Valley 
Ins.  Co,,  35  Iowa,  582;  Williams  v.  The  City 
of  Albany  Ins,  Co.,  19  Mich.,  451;  Schmidt  v. 
Insurance  Co.,  41  111.,  295.)  Nedrow  v.  The 
Fanners*  Ins.  Co.,  43  Iowa,  24. 

VI.  Waivbb  of  Breach  op  Conditions. 

27.  The  return  of  a  policy  of  insurance  by 
the  company  to  the  assured,  who  has  surren- 
dered it  with  the  notification  that  the  premises 
are  used  for  other  purposes  than  those  specified 
therein,  has  the  effect  to  waive  the  violation  of 
the  condition  of  the  policy.  Nedrow  v.  The 
Farmers*  Ins,  Co,,  43  Iowa,  24. 

28.  Where  the  policy  provides  that  the  com- 
pany shall  not  be  liable  for  a  loss  occurring  when 
any  portion  of  the  premium  note  remains  past 
due  and  unpaid,  the  waiver  of  forfeiture  caused 
by  the  use  of  the  pienuses  does  not  have  the 
effect  to  waive  the  evidence  in  respect  to  non- 
payment.   Id, 

29.  A  waiver  will  not  be  inferred  from  an  accept- 
ance by  the  company  of  a  part  of  the  amount  of 
the  premium  note  after  maturity,  nor  from  an 
offer  of  an  extension  of  the  time  of  payment  not 
accepted  by  the  insured,  nor  from  a  statement 
by  the  secretary  of  the  company  that  the  com- 
pany was  liable  under  the  law  of  the  State,  not- 


withstanding de&ult  in  payment.    €rarlieh  v. 
The  Miss,  Valley  Ins.  Co,,  44  Iowa,  553. 

YII.  Mutual  Insurance  Companies. 


80.  Fremium  notes.  Promissoiy  note  in 
the  following  form:  '*For  value  received  in 
policy  No.  4762,  issued  by  the  Iowa  Central  Ins. 
Co.,  I  promise  to  pay  to  said  company  9350,  in 
such  portions  and  at  such  times  as  the  directors 
of  said  company  may,  agreeably  to  the  charter 
and  by-la^  require,  not  exceeding  seven  per 
cent  per  year  for  the  time  insured.* *  Held,  that 
to  justify  a  recovery  the  requirement  of  payment 
by  the  board  of  directors  should  be  shown  in 
evidence.     Warner  v,  Beem,  36  Iowa,  385. 

81«  And  on  the  authority  of  The  Am.  Ins. 
Co.  V.  Schmidt,  19  Iowa,  502,  it  should  also  be 
made  to  appear  that  losses  and  expenses  had  oc- 
curred.   Id, 

82.  What  oonstitute  the  contract.  The 

premium  note  and  policy  together  constitute  the 
contract  between  the  insurance  company  and  the 
insured  and  from  them  both  the  conditions  of  the 
agreement  are  to  be  ascertained.  ShuUz  v.  The 
Hawkeye  Ins,  Co.,  42  Iowa,  239. 

88.  Failiire  to  pay  premium.  A  policy 
of  insurance  stipulated  that  if  the  premium  note 
was  not  paid  within  sixty  days  after  maturiiy 
and  suit  for  its  collection  should  be  commenced, 
this  would  operate  as  an  absolute  cancellation 
of  the  policy,  which  would  not  be  waived  by  the 
collection  of  the  premium:  Held,  that  it  was 
competent  for  the  parties  to  stipulate  for  a  de- 
termination of  the  company's  liability  upon  a 
defia,ult  in  payment  of  the  premium  and  that, 
accordingly,  it  was  not  liable  for  a  loss  suffered 
by  a  policy  holder  after  collection  of  the  pre- 
mium note  by  action  at  law.  Id.,  and  Shakey 
r.  Hawkeye  Ins,  Co.,  44  Id.,  540;  Garlick  9. 
The  Miss.  Valley  Ins,  Co,,  Id.,  553. 

See,  sub-title  herein,  What  Will  and  What 
WILL  Not  Avoid  Policy. 

Ylll.  LiFB  AND  Accident  Insurakcb. 

84.  Premium  notes:  oonstmotion  of 
policy.  A  policy  of  life  insurance,  to  be  paid 
up  in  ten  years,  stipulated  for  the  semi-annual 
cash  payment  of  certain  sums  by  the  insured, 
and  also  for  the  execution  by  him  to  the  company 
of  an  annual  premium  note  to  bear  seven  per 
cent  interest,  the  interest  thereon  to  be  annually 
paid;  it  also  stipulated  further  that  if  de&olt 
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should  be  made  in  the  payment  of  any  premimn, 
the  company  would  pay  "as  many  tenth  parts 
of  the  original  sum  insored,  as  there  should 
have  been  complete  annual  payments:**  Held, 
that  the  payment  of  the  principal  of  the  pre- 
mium notes  was  not  necessary  to  constitute,  with 
the  cash  premiums  and  the  payment  of  interest, 
"the complete  annual  premiums"  upoQ  which 
payment  by  the  company  was  made  conditional. 
Ohde  V,  The  Northwestern  Life  Ins,  Co.t  40 
Iowa,  857. 

86.  Custom  of  notifying  when  pre- 
miums beoome  due.  If  a  life  insurance 
company  has  been  accustomed  to  notify  a  policy 
holder  when  his  premiums  become  due,  and  has 
done  nothing  to  apprise  him  of  any  change  or 
abandonment  of  the  custom,  its  conduct  raises  a 
reasonable  expectation  that  such  notice  will  be 
given  and  he  may  rely  upon  it  in  the  case  of  any 
particular  premium.  Mayer  v.  The  MtUual  Life 
Ine.  Co.  of  Chicago,  88  Iowa,  804.  Citing 
Buckbee  v.  The  United  States  Ins,  Co.,  18  Bar- 
bour, 541;  Thompson  v.  The  St.  Louis  Mut. 
Life  Ins.  Co.,  Ins.  Law  Journal,  1878,  p.  422. 

86.  Change  of  residence:  notification 
by  mail:  flEulure  to  pay.  Where  it  has 
been  the  custom  to  notify  by  mail,  and  the  in* 
sured  informed  an  agent  of  the  company  of  a 
change  of  residence,  it  is  the  duty  of  the  com- 
pany  to  send  a  notice  to  his  changed  address 
and  a  failure  to  pay  the  premium  because  such 
notice  has  not  been  given  will  not  work  a  for- 
feiture of  the  policy.    Id. 

37.  Who  is  an  agent:  duty  of  insured. 
A  derk  employed  in  the  office  of  the  general 
agent  of  the  company,  who  collected  premiums 
and  took  risks,  and  had  given  the  insured  receipts 
for  the  payment  of  former  premiums,  oounter- 
signed  by  the  general  agent,  is  clothed  with  the 
insignia  of  agenpy;  and  the  insured  may  rely 
upon  his  agreement  that  personal  demand  should 
be  made  for  future  payments.    Id. 

88.  Effect  of  agent's  conduct:  strict 
performance.  If  payment  of  former  premi- 
ums Las  btHsn  received  after  they  were  due,  and 
the  insured  is  lead  to  believe,  by  the  conduct 
and  declarations  of  the  agent,  that  strict  per- 
formance with  respect  to  time  will  not  be  insisted 
upon,  the  insured  may  infer  from  this  a  waiver 
of  the  time  of  payment  and  payment  may  be 
made  after  it  is  due,' although  the  insured  is  then 
dead.    Id. 


89.  Accident  policy.  The  poliqr  prescribes 
the  terms  of  a  contract  of  insurance,  and  where 
it  stipulates  that  the  company  will  indemnify  the 
assured  for  loss  of  time  while  totally  disabled  he 
cannot  recover  except  upon  proof  of  total  disa- 
biUty,  nor  would  the  rule  be  varied  if  he  should 
be  totally  disabled  in  his  own  pursuit  and  able 
to  enga^ce  in  some  other  employment.  Lyon  v. 
The  Railway  Passenger  Assurance  Co.,  46  Iowa, 
631. 

40.  B'otice.  If  the  policy  prescribes  that 
immediate  notice  of  an  accident  shall  be  given, 
the  giving  of  such  notice  is  essential  to  a  recov- 
ery.   Id. 

41.  What  is  a  sufficient  compliance  with  the 
condition  of  the  policy  requiring  immediate  no- 
tice of  the  accident  is  a  question  of  fiict  to  be 
determined  by  the  jury.    Id. 

42.  It  is  competent  for  the  plaintiff  to  testify, 
in  an  action  against  the  company,  respecting  lus 
ability  to  labor  after  the  occurrence  of  the  acci- 
dent.   Id, 


INTEBEST. 


1.  Interest  on  accounts.  Where  parties 
are  engaged  in  continuous  dealings,  the  presen- 
tation of  bills  at  various  times,  stating  parts  of 
the  account,  does  not  raise  the  presumption  of 
liquidation,  under  which  interest  is  thereafter 
chargeable  upon  the  balances  shown  to  be  due. 
Raymond  Bros.  v.  Williams  dt  Chapman,  40 
Iowa,  117. 

2.  But  the  presentation  of  an  account  show- 
ing a  balance  due,  to  which  the  person  charged 
makes  no  objection,  will  raise  a  presumption 
of  its  liquidation,  so  that  interest  will  be  charge- 
able thereon  afterward.  {Davis  v.  Conrad,  1  G. 
Greene,  336.)    Id. 

8.    On  note  secured   by  mortgage. 

Where  a  note  provided  for  interest  at  ten  per 
cent  per  annum  and  the  mortgage  executed  to 
secure  it  stipulated  for  "interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  annually, 
according  to  the  terms  of  the  promissory  note,*' 
held,  that  the  mortgage  provided  for  something 
respecting  which  the  note  was  silent,  and  would, 
therefore,  govern.  Dobbins  v.  Parker  et  ux.,  46 
Iowa,  357. 
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INTOXICATINa  LIQUOBS. 

I.  Gbnkballt. 

II.  Actions  bt  Married  Woiobn  to  Re- 
cover Dahaoeb. 

ni.  Seizure  and  Condemnation. 

lY.  Suns  FOR  Benefit  of  the  School 
Fund. 


I.  Qenerallt. 

1.  Bight  of  property  therein.  Where 
A  purchased  of  B  intozicaiing  liquors,  upon 
which  attachment  was  afterward  levied,  as  the 
property  of  B  at  the  suit  of  his  creditor  C» 
whereupon  A  intervened,  claiming  the  property 
as  by  purchase  from  B.  averring  in  his  petition 
that  they  were  not  purchased  or  kept  by  him 
with  intent  to  sell  the  same  in  violation  of  the 
law  of  the  State:  Heldf  that  if  the  facts  averred 
in  his  petition  were  true,  A  was  entitled  to  re- 
cover the  liqu(»rs.    Niles  v.  Fries ^  85  Iowa,  41. 

.2.  Beplerin  of  liquors  seiaed.  Intoxi- 
cating liquors  seized  under  an  information  for 
their  forfeiture  are  not  the  subject  of  replevin, 
and  to  take  them  from  an  officer  by  such  pro- 
cess would  be  an  illegal  act.  Miller,  Ch.  J., 
dissenting,  {Funk  dt  Hardman  v,  Israel,  5 
Iowa,  488.)  The  State  r.  Harris  and  Folsom, 
38  Iowa,  242. 

8.  Contract  for.  The  sale  of  intoxicating 
liquors  in  this  State,  in  violation  of  the  law  for 
the  suppression  of  intemperance,  by  an  af<ent 
of  a  firm  residing  in  another  State,  will  be  held 
illegal  without  any  showing  of  intent  to  enable 
the  buyer  to  violate  the  law.  The  Second 
National  Bank  of  Louisville,  Ky.,  v,  Curren,  36 
Iowa,  555. 

4.  But  to  defeat  a  recovery  on  a  contract 
of  this  character,  made  with  the  firm  in  the 
State  where  they  reside,  it  must  appear  that  the 
sellers  had  knowledge  of  our  law  and  made  the 
sale  with  intent  to  enable  the  purchaser  to  vio- 
late the  same.  Ejiowledge  of  the  law  alone 
would  be  insufficient.  (Whitlock  v.  Workman, 
15  Iowa,  351;  Dalter  v.  Lane  dt  Gage,  13  Id., 
538.)    Id. 

6.  A  note  given  in  the  whole  or  in  part  con- 
sideration of  intoxicating  liquors  sold  contrary 
to  law,  is  void  in  the  hands  of  the  payee  or  of  an 
assignee  having  notice  of  the  consideration.  The 
illet^  part  of  the  consideration  cannot  be  sepa- 


rated from  the  legal,  and  taints  the  whole. 
Braitch  v,  Guelick,  37  Iowa,  212. 

6.  A  contract  for  the  sale  of  intoxicating 
liquors  for  purposes  forbidden  by  law  is  void,  and 
such  sale,  when  the  object  thereof  is  known  to 
the  seller,  will  not  constitute  a  sufficient  consid- 
eration for  a  promissory  note  for  the  purchase 
price.  Tolman  ^  King  v,  Johnson,  48.  Iowa, 
127. 

7.  Connter-olaim.  If  liquors  thus  sold 
have  been  paid  for,  the  amount  may  be  recovered 
back  in  an  action  at  law;  or,  in  an  action  by  the 
seller  against  the  purchaser  upon  a  general  ac- 
count, the  amount  of  such  payment  may  be 
pleaded  as  a  counter-claim.    Id, 

8.  Sale  by  manufbotorer.  Section  152S 
of  the  Code  does  not  confer  upon  the  manuflEbc- 
turer  of  intoxicating  liquors  the  right  to  sell  the 
same  in  this  State,  even  for  mechanical,  medic- 
inal, culinary  or  sacramental  purposes,  without 
permission  first  obtained  from  the  board  of 
supervisors  of  the  county.  Becker  v,  Betien,  89 
Iowa,  668. 

9.  Becovery  of  price  paid.  One  who, 
with  permission  to  sell  intoxicating  liquors,  pur- 
chases a  quantity  from  a  manufacturer  without 
permission  to  sell,  may  not  only  set  up  the 
unlawful  sale  to  defeat  a  recoveiy  for  the  price 
of  the  same,  but  where  he  has  made  a  payment 
thereon  may  recover  the  amount  thus  paid.  Id,, 
and  Tolman  dt  King  v.  Johnson,  supra, 

10.  Constitationallaw.  Section  3,  chapter 
47,  Laws  of  1862,  providing  that  a  judgment 
rendered  against  any  one  for  the  violation  of  the 
act  for  the  suppression  of  intemperance,  shall  be 
a  lien  upon  the  property  of  a  third  person,  oc- 
cupied and  used  with  his  knowledge  and  consent, 
for  the  unlavrfril  sale  or  manufacture  of  intoxi- 
cating liquor,  is  not  unconstitutional.  Polk 
County  V,  Heirb,  37  Iowa,  361. 

11.  Medicinal  compounds.  Instructions 
which  left  it  to  the  jury  to  determine  whether 
the  liquors  sold  retained  their  distinctive  char- 
acter as  intoxicating  beverages,  or  whether  by 
compounding  with  other  substances,  they  had 
lost  that  character,  were  held  to  be  correct.  The 
State  V.  Laffer,  38  Iowa,  422. 

11.  Actions  for  Damages  bt  Married 

Women. 

12.  Ground  of  action  and  damages. 

The  ground  of  action  for  personal  injuries  is  the 
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tortioas  act  against  the  person  iig'uied,  althongh 
the  right  of  action  therefor  is  conferred  by  stat- 
ute in  certain  cases  apon  the  husband  or  wife,  or 
personal  representatives.  {Sherman  v.  The  Wen- 
Urn  Stage  Co.,  22  Iowa,  556.)  Emmert  v.  Grill, 
39  Iowa,  690. 

18.  Ii^iiry  to  property  of  wife.  If  the 
wife  have  a  horse  which  she  claims  and  uses  as 
her  own  with  the  knowledge  of  her  husband,  and 
he  sell  it  while  intoxicated,  she  may  recover  its 
value  of  the  seller  of  the  liquor  causing  the  in- 
toxication. Woolheather  v,  Risley,  38  Iowa,  487. 

14.  Death  of  husband.  Section  1557  of 
the  Code  authorizes  the  recovery  of  damages  for 
the  death  of  a  husband,  which  has  been  caused 
by  intoxication,  from  the  party  who  has  sold  him 
the  liquor  producing  the  intoxication.  Rafferty 
t).  Budman  etal,,46  Iowa,  195. 

16.  In  case  of  the  death  of  the  husband  the 
jury  may  estimate  the  damages  with  reference  to 
the  fact  that  it  is  the  duty  of  the  husband  to 
provide  the  wife  with  present  support,  as  well  as 
maintenance  for  the  future,  and  that  she  is  en- 
titled to  such  sum  as  in  a  pecuniary  point  of 
view  would  make  her  whole.    Id. 

16.  IfOBB  of  means  of  support.  A  mar- 
ried woman  has  the  right  to  rely  upon  the  sup- 
port of  her  husband,  and  is  entitled  to  damages 
fi:om  the  petson  who  iigures  her  in  her  means  of 
support  by  the  sale  of  intoxicating  liquors  to  her 
husband,  irrespective  of  his  conduct  previous  to 
such  sale.     Woolheather  v.  Risley,  38  Iowa,  486. 

17.  Who  are  liable.  Under  chapter  47, 
Laws  of  1862,  any  person,  whether  the  owner,  or 
the  son,  clerk  or  servant  of  the  owner,  who  act- 
ually makes  the  sale  of  intoxicating  liquors,  is 
personally  liable  for  the  ix^'urious  consequences 
resulting  from  such  sale.  Worley  v,  Spurgeon 
€t  al.,  48  Iowa,  465. 

18.  Where  part  of  liquors  were  sold 
by  other  parties.  A  seller  of  intoxicating 
liquors  to  the  husband,  by  which  the  wife  is  in- 
jured in  her  means  of  support,  is  not  released 
from  liability  if  a  part  of  the  liquors  causing  the 
intoxication  were  sold  by  others.  He  is  liable  if 
he  contributed  thereto.  Woolheather  v.  Risley, 
38  Iowa,  486. 

19*  Joint  and  several  liability :  action. 

*  A  joint  action  will  not  lie  against  several  defend- 

*  ants,  whose  places  of  business  were  distinct  and 
who  had  no  business  connection  with  each  other, 
for  iigories  caused  the  plaintiff  by  the  sale  of  in- 


toxicating liquors  to  her  husband.    La  France 
V,  Krayer  et  aL,  42  Iowa,  143. 

20.  Whether  such  an  action  could  be  main- 
tained if  successive  sales  by  the  several  defend- 
ants produced  a  single  act  of  intoxication  from 
which  the  ix^nry  resulted,  qwere.    Id, 

21.  In  an  action  for  damages  for  iiguries  re- 
sulting from  the  sale  of  intoxicating  liquors,  the 
seller  may  be  joined  as  defendant  with  the  owner 
of  the  land  upon  which  the  liquor  was  sold  and 
upon  which  it  is  sought  to  establish  a  lien.    Id, 

22.  Where  the  injury  resulting  from  the  sale 
of  intoxicating  Uquors  proceeds  not  from  a  par- 
ticular act  of  intoxication,  but  rather  from  a 
general  besotted  condition,  those  who  may  have 
contributed  to  such  a  condition  by  the  sale  of  the 
liquors  are  not  jointly  liable  with  those  who  may 
have  contributed  to  the  immediate  act.  Hitchner 
V.  Ehlera.ei  al.,  44  Iowa,  40. 

23.  If  several  parties  sell  intoxicating  liquors 
to  another,  by  means  of  which  he  becomes  in- 
toxicated, and  inflicts  ix^juries  upon  persons  or 
property,  each  of  the  sellers  is  liable  for  all  the 
iig'uries,  although  there  can  be  but  one  satisfac- 
tion therefor.  Kearney  v,  Fitzgerald,  43  Iowa, 
580. 

24.  What  will  estop  the  wife:  settle* 
ment  with  one.  Where  several  persons  have 
sold  intoxicating  liquors  to  the  husband,  a  set- 
tlement by  the  wife  with  one  of  them  does  not 
operate  to  discharge  the  others  from  liability. 
Jewell  V.  Winehura,  43  Iowa,  574. 

26.  Assent  of  wife  to  sale.  The  fact  that 
the  wife  has  upon  other  occasions  ordered  the 
sale  of  intoxicating  liquors  to  her  husband  will 
not  prevent  her  recovery  of  damages  for  a  sale 
ui)on  a  particular  occasion  if  she  did  not  assent 
thereto.  Rafferty  v.  Buckman  et  al,,  46  Iowa, 
195. 

26.  The  giving  of  money  by  the  wife  to  her 
husband,  for  the  purpose  of  procuring  liquor  to 
diink,  would  not  justify  the  inference  that  she 
contributed  to  his  intoxication,  in  the  absence 
of  proof  that  he  obtained  the  liquor  by  means 
of  such  money.    Id, 

27.  The  wife  cannot  recover  damages  from 
the  seller  of  intoxicating  liquors  for  iiguries  com- 
mitted by  her  husband  upon  herself  while  he 
was  intoxicated,  if  she  has  contributed  to  his 
intoxication  by  purchasing  the  liquors  or  uniting 
with  him  in  drinking.  Englehen  v,  Helger,  43 
Iowa,  563. 
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28.  Connivanoe  of  wifo.  A  wife  cannot 
teoover  damages  against  one  who  sells  intoxica- 
ting liquors  to  her  hosband,  for  injury  to  her 
person  or  estate,  if  she  voluntarily  drinks  with 
him  or  sanctions  the  sale  to  him.  Kearney  v. 
FitMgerald,  43  IowBi  580. 

29.  Porcliase  by  wifb.  If  the  wife  shall 
have  purchased  and  taken  liquors  home  for  the 
purpose  of  detaining  him  there,  this  act  will  not 
deprive  her  of  the  benefit  of  the  statute.    Id, 

80.  Coercion  of  the  wife  to  consent. 
When  the  wife  had  forbidden  the  sale  of  intoxi- 
cating liquors  to  her  hosband  and  subsequently, 
in  his  presence,  gave  permission  for  the  seller  to 
supply  him  with  all  he  wanted,  held^  that  the 
seller  should  have  inferred  that  she  acted  under 
coercion  in  giving  the  permission,  and  that  he 
was  not  thereby  exempted  from  liability .  Jewett 
9.  Wanshura,  43  Iowa,  574. 

81.  Svidenoe.  In  an  action  for  damages 
l^  a  married  woman,  under  chapter  47  of  the 
Laws  of  1862*  (Code,  §  1557),  evidence  of  the 
husband's  habits  prior  to  the  sale  of  intoxicating 
liquors  to  him  by  defendant  is  competent.  Dwn- 
lovey  V.  Watson,  38  Iowa,  398. 

82.  In  such  a  case  the  age,  condition  in  life, 
and  circumstances  of  the  plaintiff  and  her  bus- 
band«  and  his  habits  of  industiy  and  ability  to 
support  his  wife  before  the  acts  complained  of 
and  subsequently,  are  adnus^ble  to  aid  the  jury 
in  determining  the  extent  of  the  iqjury.  Guen- 
gereeh  v.  Smith,  34  Iowa,  348,  distinguished.  Id, 

88.  It  was  competent  for  the  wife  to  testify 
thai  her  husband  was  in  the  habit  of  returning 
from  defendant's  store  intoxicated,  because  he 
would  state  upon  leaving  home  his  intention 
of  going  there,  and  upon  his  return  in  that  con- 
dition would  bring  articles  from  the  store.  Raf' 
feriff  V,  Buekman^  46  Iowa,  195. 

84.  Plaintiff's  husband  being  in  the  habit 
of  dealing  with  defendants,  the  juzy  might  infer 
from  that  fact  that  the  liquor  he  obtained  was  a 
purchase  and  not  a  gift,  although  it  was  not 
paid  for  by  him  nor  charged  to  him.    Id. 

86.  Marriage  need  not  be  ahown.    It 

is  not  necessary  that  the  fact  of  marriage  shall 

•SBonoir  15S7.  Bt«it  wlfa,  child,  paroDt,  goutUim, 
«Bq4o7er,  or  other  pwBon,  who  shftU  bo  Injarod  To  peraou 
or  vropegtj,  or  means  of  rapport,  bj  anj  intoxicated  per- 
■oa*  or  In  oooMquaDoe  of  mo  intoxication,  habitnal  or 
otbarwiae,  of  *aj  person,  shall  hsTe  a  right  of  action  in 
hia  or  her  own  name,  against  any  person  who  shall, 
by  asillfg  intOTinaHBg  liquors,  eanae  the  intoxication  of 
sntih  pemon,  for  all  dimsfiw  actually  wiatalned  as  wall  as 


be  established  to  enable  one  suing  as  a  wife, 
under  section  1557  of  the  Code,  to  recover  for 
injuries  to  her  person  and  properi^y.  Keameif 
V.  Fitzgerald,  43  Iowa,  580. 

86.  Damages :  enhancement  of.  Dama- 
ges are  not  allowed  in  this  dass  of  actions  foi 
wounded  feelings  and  disgrace,  and  eyidence 
that  defendant  has  sold  to  pIainti£P*8  husband 
since  the  commencement  of  the  action  is  not, 
therefore,  competent.    Id, 

87.  Exemplary  damages.  In  an  action 
by  the  wife  for  damages  for  ii^juiy  to  her  means 
of  support  by  the  sale  of  intoxicating  liquors  to 
her  husband,  it  was  error  to  instruct  the  jury  that 
the  husband's  previous  habit  of  becoming  intoxi- 
cated should  be  considered  in  aggravation  of 
damages,  where  it  did  not  appear  that  the  de- 
fendant was  acquainted  with  such  previous 
habit.  Goodenough  v,  McGrew,  44  Iowa,  670. 

88.  The  allowance  of  exemplary  damages 
rests  within  the  discretion  of  the  jury,  and  it  is 
not  within  the  province  of  the  court  to  instruct 
that  any  fact  entitles  the  plaintiff  to  such  dama- 
ges.   Id, 

89.  The  recovery  of  exemplary  damages,  in 
actions  of  this  character,  is  not  limited  to  cases 
where  the  injury  complained  of  is  in  the  nature 
of  a  tort,  but  may  be  allowed  when  no  breach 
of  the  peace  has  resulted  from  the  alleged  sale 
of  the  intoxicating  liquors.    Id, 

40.  Sale  of  wine  and  beer.  Under  sec- 
tion 1539  of  the  Code,  wine  and  beer  are  included 
in  the  term  intoxicating  liquors  in  section  1557, 
for  the  sale  of  which  a  right  of  action  is  thereby 
conferred.    Jewett  v,  Wanshura,  43  Iowa,  574. 

41.  Wine  Included  in  intoxicating 
liquors.  Wine  is  included  in  the  term  "in- 
toxicating liquors,*'  and  liability  attaches  for  the 
sale  of  it,  unless  it  be  shown  to  have  been  manu- 
factured from  grapes  or  fruits  grown  in  the 
State,  and  the  burden  of  proof  thereof  is  upon  the 
defendant.    Worley  v.  Spurgeon,  38  Iowa,  465. 

42.  Damages  for  sale  of  beer.    By  the 

statutes  in  force  prior  to  Sept.  1, 1873,  no  right 
of  action  was  given  for  injuries  produced  by  the 
sale  of  beer.     Woody  v,  Coenan,  44  Iowa,  19. 

exemplary  damages ;  and  a  marrlf'd  woman  shall  haTe  tha 
same  right  ti  bring  aoita,  proeecnte,  and  control  the  aama 
and  the  amount  recovered  aa  if  a  single  woman ;  and  all 
damages  recorered  by  a  minor  under  this  section,  shall  be 
p<iid  either  to  snch  vaiaor  or  bia  parent,  gnardlan,  or  next 
nrlend,  an  the  oonrt  shall  direct,  and  all  snlts  for  damagea 
nnder  this  section  shall  be  by  dvU  aotton  la  any  oonrt 
having  JazlMUotlon  theraof. 
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48.  Lien :  mortgage.  The  lien  of  a  judg- 
ment for  damages  for  the  sale  of  intoxicating 
liquors,  in  an  action  instituted  under  section 
1557  of  the  Code,  does  not  take  priority  over  the 
lien  of  a  mortgage  executed  before  the  judgment 
was  rendered.  Goodenough  r.  McCoid  dt  Phil- 
lips, 44  Iowa,  659. 

III.  Sbizxtrb  and  Condbmkation  of. 

.  44.  To  justify  an  order  for  the  destruction  of 
intoxicating  liquors  seized  upon  warrant,  it  must 
be  found,  not  only  that  they  were  kept  with  in- 
tent to  be  sold,  but  with  intent  to  be  sold  in 
violcUion  of  law.  The  State  v,  Harrie,  36  Iowa, 
136. 

46.  Nature  of  prooeedingtooondemn. 

A  proceeding  by  information  for  the  condemna- 
tion of  intoxicating  liquors,  alleged  to  be  kept 
for  illegal  sale,  is  of  the  nature  of  a  criminal 
action,  and  after  trial  in  the  District  Ck)ort  on 
appeal,  it  is  error  to  sustain  a  motion  by  the 
State  for  a  new  trial.  The  State  v.  Certain  In- 
toxicating Liquors  and  Harris,  40  Iowa,  95. 

46.  Sufficiency  of  information  and 
warrant.  It  is  for  the  jastice  to  determine 
whether  an  informant  appljring  for  a  warrant 
under  section  1544  of  the  Code  is  a  credible  resi- 
dent or  not,  but  neither  the  information  nor 
warrant  is  required  to  state  such  fact.  The 
State  V,  Thompson,  44  Iowa,  399. 

47.  Where  the  information  was  entitled 
*' State  of  Iowa,  Clayton  county,**  it  was  held 
unncessary  to  allege  in  the  information  that  the 
liquors  were  in  Clayton  county.    Id. 

48.  A  description  of  the  place  to  be  searched, 
by  giving  the  owner*s  name  and  the  kind  of 
liquors  which  he  was  belieyed  to  keep,  was  held 
to  be  sufficient.    Id. 

49«  An  olgection  to  the  warrant  for  indefi- 
niteness  of  description  could  not  first  be  made  in 
the  District  Court.    Id. 

lY.  Suits  for  Benefit  of  the  School  Fund. 

50.  Sale  to  minors.  A  judgment  for 
damages  for  the  sale  of  intoxicating  liquors  to  a 
Minor,  under  section  1539*  of  the  Code,  will  not 
be  a  lien  upon  the  premises  where  the  liquor  is 
sold,  if  they  are  owned  by  a  third  party,  unless 

*8BonoH  1639.  It  Bhall  be  anlAwfnl  for  any  penon  to  mU 
or  glye  away  by  agent  or  otherwiae,  any  aplritaona  or  other 
intoxicating  liqaors,  indndlnc  idne  or  beer,  to  any  minor 
for  any  purpose  whatever,  niueta  upon  the  written  order 
of  Ilia  parent,  guardian,  or  family  phyaidan,  or  to  tell  the 
same  to  any  intozioated  person,  or  to  any  person  who  ia 


he  have  knowledge  of  and  assent  to  the  unlaw* 
fill  act  for  which  the  judgment  is  recovered. 
Cobleigh  v.  McBride  et  al.,  45  Iowa,  116. 

61.  While  it  might  be  proper  to  inquire  into 
the  situation  of  a  witness  with  respect  to  the 
parties,  yet  it  is  not  competent  to  inquire  of  the 
plaintiff  in  an  action  for  the  benefit  of  the  school 
fund,  under  the  above  section,  why  he  instituted 
the  suit.    Id. 

62.  Testimony  that  it  was  a  matter  of  com- 
mon report  and  public  notoriety  that  intoxicat- 
ing liquors  were  sold  by  the  defendant,  was  not 
admissible.    Id. 

68«  The  jury  were  properly  instructed  that 
the  recovery  would  be  for  the  benefit  of  the 
school  fund,  and  the  plainti£P  had  no  interest 
therein.    Id, 

64.  Section  1539  applies  not  only  to  those 
having  a  permit  to  sell,  but  also  to  all  persons 
who  may  sell  intoxicating  liquors  to  nunors  Or  to 
persons  who  are  in  the  habit  of  becoming  intox- 
icated.   Id. 

66.  Sale  to  a  person  intozioated.  Any 
citizen  of  the  county  may  institute  an  actioD 
under  section  1589  of  the  Code,  for  a  fozfeituze 
to  the  school  fund,  against  one  who  sells  intoxi- 
cating liquors  to  a  person  in  the  habit  of  beoom* 
ing  intoxicated.  Church  v.  Higham,  44  Iowa, 
482. 

66. :  praotioe.    It  is  too  late  to  raise 

the  objection  for  the  first  time  in  the  Supreme 
Court  that  the  petition  fails  to  show  the  action 
was  commenced  by  a  citizen  of  the  county.    Id, 

67.  Giving  to  an  intozioated  person. 

The  section  applies  as  well  to  the  giving  as  to  the 
sale  of  liquors  to  an  intoxicated  person.    Id. 

68.  Scienter.  The  fact  that  the  person 
selling  or  giving  the  liquors  did  not  know  the 
person  receiving  them  was  intoxicated  does  not 
relieve  him  from  liabihty.  (Jamison  v.  Burton, 
43  Iowa,  282.)    Id. 
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I.  In  General. 

1.  Alteratioii  of.  To  establish  the  altera- 
tion  of  a  oonfessioiial  judgment,  or  the  statement 
on  which  it  is  foonded  by  subsequent  interlinea- 
tion, the  evidence  thereof  should  be  unequivocal 
and  satisfactoiy.  The  evidence  to  that  effect  in 
the  present  case  was  held  insufficient.  Wright 
V.  Howell  et  al.,  85  Iowa,  288. 

2.  In  supreme  court.  Where  an  order 
overruling  a  demurrer  is  made  in  the  court  be- 
low, and  no  further  action  is  had,  the  Supreme 
Court  will  not,  upon  an  affirmance  of  such  order, 
enter  final  judgment.  Tyler  v.  Langtoorthy,  37 
Iowa,  555. 

8.  Against  administrator.  Where,  in  an 
action  against  an  estate,  a  judgment  personal  in 
form  is  rendered  against  the  administrator,  the 
pleadings  in  such  action  may  be  considered  in 
connection  with  the  judgment,  for  the  purpose 
of  ascertaining  whether  it  was  intended  to  bind 
defendant  de  bonus  proprius  or  only  de  hontu 
teatatoris.    Id. 

4.  Presumption  in  its  fitvor.  When  the 
abstract  showed  that  defendant's  claim  was 
Insed  upon  a  tax  deed,  which  was  not  shown  to 
be  insufficient,  and  that  thereupon  the  court 
found  the  right  of  possession  to  be  in  defendant, 
the  deed  was  presumed  to  be  regular,  and  the 
judgment  sustained.  Mathews  v.  Stephens  et 
al.,  39  Iowa,  279. 

6.  Satisfaotion  of:  e£foct  of  payment 
"by  one  of  several  defendants.  The  pay- 
ment of  a  judgment  by  one  of  several  defend- 
ants operates  as  an  extinguishment  and  satisfac- 
tion thereof,  although  the  payment  is  made  by 
one  who  is  in  fact  a  surety.  Drefahl  v,  Tuttle, 
42  Iowa,  177. 

6.  Ezeoution.  An  execution  cannot  be 
issued  upon  a  judgment  thus  extinguished,  and 
a  sale  of  prepay  under  such  execution  will  not 
pass  the  property.    Id. 

7*  EstoppeL  That  the  judgment  defend- 
ant made  no  objection  to  the  levy  and  sale,  but 
asked  a  postponement  in  the  hope  of  paying  the 
judgment,  will  not  estop  him  to  deny  the  valid- 
ity of  the  execution  and  sale.    Id. 
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8.  Joint  owners.  Where,  under  a  mort- 
gage executed  by  joint  owners,  a  part  of  the 
property  is  sold  at  judicial  sale  upon  a  plan  of 
division  prejudicial  to  the  rights  of  one  of  such 
owners,  the  validity  of  the  sale  is  not  thereby 
affected  and  the  judgment  creditor  cannot  com 
plain  thereof,  if  the  judgment  is  satisfied  by  the 
sale.  Miller  et  ux  v.  Felkner  et  al.,  42  Iowa, 
458. 

9.  The  owner  who  has  been  wronged  by  the 
division  and  sale  thereunder  may  maintain  an 
action  against  his  joint  owner  for  reimburse- 
ment.   Id. 

10.  Where  the  judgment  creditor  purchased 
the  property  at  judicial  sale  and  the  judgment 
debtor  paid  an  amount  which,  in  addition  to  the 
bid,  equalled  the  judgment  costs  and  costs  of  sale, 
held,  that  the  creditor  could  not  subsequentiy 
treat  the  sale  as  a  nullity  and  authorize  the  sher- 
iff to  make  another  levy  upon  the  property.    Id. 

11.  Joint  wrong  doers:  satisflaction. 

Where  separate  actions  have  been  commenced 
against  two  joint  wrong-doers,  one  of  which  has 
been  prosecuted  to  judgment,  a  dismissal  of  the 
pending  action  upon  payment  of  a  sum  intended 
to  be  in  settiement  of  costs  and  an  acknowledg- 
ment of  satisfaction  does  not  operate  to  satisfy 
the  judgment,  either  wholly  or  pro  tanto.  Bell 
V.  Perry  dt  Townsend,  43  Iowa,  368. 

12.  Setting  aside  entry  of  satisflBtction.   * 

Facts  considered  which  were  held  sufficient  to 
justify  the  court  in  setting  aside  the  satisfaction 
of  a  judgment  and  decreeing  that  certain  credits 
should  be  allowed  thereon.  Milligan  v.  Bow- 
man, 42  Iowa,  414. 

13.  Joint  defendants:  enforcement. 

The  judgment  plaintiff  in  an  action  against  joint 
defendants  may  enforce  his  judgment  to  its  full 
extent  against  either  of  them  at  his  option. 
Palmer  v.  Stacy  et  al.,  44  Iowa,  340. 

14.  .    Where  a  judgment  was  obtained 

against  a  town  and  another  for  injuries  caused 
by  the  negligence  of  the  co-defendant,  the  plain- 
tiff is  not  compelled  to  resort  to  the  property  of 
the  latter  for  the  satisfaction  of  the  judgment. 
Id, 

16. :  mandamus.    He  may  ask  a  writ 

of  mandamus  to  compel  the  levy  of  a  tax  for  the 
payment  of  the  judgment.  That  the  co-defend- 
ant has  property  subject  to  execution  does  not 
afford  such  a  remedy  as  wiU  prevent  the  grant- 
ing of  the  writ.    Id. 
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16. .    It  is  no  objection  to  the  gnuituu; 

of  the  writ  that  it  will  promote  a  drcuity  of  ac- 
tion.   Id, 

17.  Power  to  set  off  judgments.   The 

sheriff  has  the  power  to  set  off  executions  in  his 
hands  only  when  the  parties  to  the  judgments 
upon  which  they  are  issued  are  in  both  cases  the 
same,  and  when  the  judgments  are  actually  the 
property  of  the  parties  thereto.  Bell  v.  Perry 
<it  Taumsend,  43  Iowa,  d60. 

18.  Against  infants.  Judgments  and  de- 
crees against  infants,  like  those  against  adults, 
are  presumed  to  be  valid  and  will  be  sustained 
unless  fraud  is  affirmatively  shown.  Bickle  v. 
Erskine,  43  Iowa,  213. 

19.  Equitable  jurisdiction.  A  court  of 
equity  will  not  interfere  to  restrain  the  collection 
of  a  judgment  rendered  upon  a  claim  admitted 
to  be  due,  on  the  ground  that  it  was  rendered 
without  jurisdiction  of  the  defendant  and  that 
the  costs  incurred  were  oppressive.  Parsons  v. 
Nutting  et  al.,  45  Iowa,  404. 

20.  Where  the  maker  of  a  promissory  note 
held  a  receipt,  acknowledging  payment  thereof, 
from  the  indorsee,  who  sued  upon  the  note,  rep- 
resenting to  the  maker,  however,  that  he  did  not 
intend  to  enforce  its  collection  against  him  but 
against  the  payee,  and  judgment  was  accord- 
ingly rendered  by  default,  it  was  held  that  an 
injunction  should  be  granted  perpetually  re- 
straining the  collection  of  the  judgment  from 
the  maker  of  the  note.  Baker  v.  Redd,  44 
Iowa,  179. 

21.  Decree  may  provide  for  entries  to 
be  made  upon  the  records.  Where  a  deed 
and  subsequent  conveyances  are  set  aside,  it  is 
not  erroneous  for  the  decree  to  provide  that  the 
deeds  be  marked  upon  the  records  of  deeds  of 
the  county  as  canceled  by  order  of  the  court. 
FenUm  v.  Way,  44  Iowa,  438. 

II.  Validity  and  Effect  of 

a.  Generally. 

22.  In  garnishment  proceeding.  Where 
the  garnishee  is  indebted  to  the  principal  debtor 
on  negotiable  notes,  an  order  that  plaintiff  have 
judgment  against  the  garnishee  for  the  amount 
of  the  claim  against  the  principal  debtor,  pro- 
vided the  garnishee  be  first  fully  indemnified  as 
provided  by  law,  or  the  notes  surrendered  to  him, 
is  not  a  final  judgment,  and  execution  issued 
thereon  will  be  enjoined  on  the  application  of 


the  garnishee.  Seals  v,  Wright  et  al,,  37  Iowa, 
171. 

28.  On  service  by  publication:  effect 
of  sale  under.  Where  there  is  service  by 
publication  only,  and  no  appearance  but  judg- 
ment by  default  is  rendered,  quieting  plaintiff  *8 
title  to  real  property,  and  thereafter  tiie  plain- 
tiff sells  the  real  property  to  a  good  faith  pur- 
chaser for  value,  such  purchaser  will  be  protected 
in  his  title,  by  Revision  I860,*  section  3163, 
although  a  re-trial  may  be  had  under  section 
8160,  even  if  it  should  appear  that  the  first  judg- 
ment was  erroneous.  Union  Bank  of  Mary- 
land et  al,  f.  Ames,  87  Iowa,  672.  See  Lessee 
of  Taylor  V,  Boyd,  8  Ohio,  ^7;  Heirs  of  Lud- 
low v.  Kidd,  Id.,  541;  Wilcoxson  v.  Curtis,  11 
Ind.,  514. 

24.   :  res  adjudicata.    Proceedings, 

judgment  and  sale  in  partition  were  had  on 
service  by  publication.  Defendants  appeared 
within  two  years  and  moved  to  have  the  judg- 
ment and  sale  set  aside,  alleging,  as  one  cause 
therefor,  fraud  on  the  part  of  (he  purchaser  in 
the  sale;  and  the  court  allowed  a  retrial  of  the 
cause  and  affirmed  its  former  judgment.  Held, 
in  a  subsequent  proceeding  in  equity  to  set  aside 
the  sale  for  fraud,  that  plaintiffs  were  not  con- 
cluded thereon  by  the  judgment  in  the  proceed- 
ing for  retrial,  for  the  reason  that  ddendant, 
having  been  served  by  publication  only,  was  en- 
titled to  a  retrial  under  the  statute  (Rev.  §  3160) 

*8aoTiOH  8100.  (Code  of  1878,  $8877.)  When  %  Jadc> 
ment  haa  been  rendered  agatnet  a  defendant  or  di^end- 
anta,  aerved  by  publication  only,  and  who  do  not  appear, 
anch  defendanta,  or  any  one  or  more  of  them,  or  any 
person  legally  repreaentlng  him  or  them,  may  at  any 
time  within  two  years  after  the  rendition  of  Uie  jadg^ 
ment,  appear  in  oonrt,  and  moye  to  have  the  aoClon 
re-tried;  and  aecorlty  for  the  coata  being  Kiven,  fhej' 
shall  be  admitted  to  make  defenae;  and  ttiereapon  the 
action  ahall  be  re-tried  aa  to  anch  defendanta,  aa  if  there 
had  been  no  judgment,  and  upon  the  new  trial,  the  oourt 
mi^  aonflrm  the  former  judgment,  or  may  modify  or  aet 
it  aaioe,  and  may  order  the  plaintiff  to  reetore  any  money 
of  au(^  defendant  paid  to  him  under  it,  and  yet  rematnlnff 
in  his  poaaeaaion,  and  pay  to  the  defendant  the  ralue  of 
any  auch  proper^  which  may  have  been  taken  in  attach- 
ment in  the  action,  or  under  the  Judgment,  and  not  rea- 
tored.  

Sao.  8161.  (Code,  %  2878.)  The  plaintiff  mavat  any  time 
after  the  judgment,  oauae  a  oertfiled  oopy  thereof  to  be 
aerred  on  a  defendant,  aerred  by  publication  only,  lAera- 
upon  the  period  in  which  auch  defendant  is  allowed  to 
appear  and  have  a  new  trial,  ahall  be  reduoed  to  one  year 
^torauch  aervloe. 

Sbo.  8182.  (Oode,  $2879)  The  aervloe  of  the  ma  of 
the  judgment  ahall  be,  whether  made  within  or  wnaout 
the  state,  actual  and  personal,  by  delivery  of  oopy,  and 
made  and  returned,  aa  in  oaae  of  original  noHoe. 

Sao.  8168.  (Oode,  %  2880.)  The  title  of  a  purohaaer  in 
good  faith  to  any  proper^  aold  under  an  attachment  or 
judgment,  ahall  not  be  aifeoted  by  the  new  trial  permit- 
ted  by  aeotion  8100,  exoept  the  title  of  property  obtained 
the  plaintiff  and  not  bought  of  him  In  good  faith  by 
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independent  of  the  chax ^e  of  fraud.  Fleming's 
Heirs  v.  Hutchinsont  36  Iowa»  519.  ,    . 

26.  In  actioii  of  right.  Under  oar  stai^ 
ate  (*Rev.,  §  g  3582-3)  a  judgment  in  an  action 
of  right  is  as  condosiTe  as  a  plea  in  bar  as  one 
rendered  in  any  other  action.  Gray  v,  Coan,  96 
Iowa,  296. 

26.  Vendor  and  vendde.  Under  section 
2621  of  the  Revision,  a  judgment  on  a  note 
given  for  land  for  the  conveyance  of  which  the 
plaintiff  had  given  his  bond  for  title,  will  not 
bar  a  subsequent  action  by  the  vendee  for  a 
breach  of  the  bond  existing  when  the  action  on 
the  note  was  brought.  Fairfield  v.  MeNany^  37 
Iowa,  75. 

27.  Bendered  in  vacation.  A  judgment 
rendered  in  vacation,  without  consent  of  the 
parties,  and  in  the  absence  of  any  order  made 
during  the  term  therefor,  is  invalid.  Spear  v. 
FiUhpatrich,  37  Iowa,  127.  Following  Taums- 
ley  V.  Morehead,  9  Id.,  565;  see,  also,  as  bearing 
upon  the  point,  Luse  v.  The  City  of  Des  Moines, 
22  Id.,  590;  Rowley  dt  Co.  v,  Baugh,  mayor, 
«te.,  33Id.,  201. 

28.  EfQdot  of  judgment  in  partition. 
A  judgment  in  an  action  for  partition,  in  accord- 
ance with  the  prayer  of  the  petition,  will  estop 
the  plaintiff  therein  or  those  holding  under  him, 
from  claiming  in  another  proceeding  that  the 
title  to  the  whole  property  involved  in  the  par- 
tition suit  IB  in  him.  Oliver  v.  Montgomery  et 
<i/.,  39  Iowa,  601. 

29.  :  equity:  estoppel.     One  who 

obtained  a  partition  of  real  estate  and  was  ad- 
judged the  owner  of  one-third  thereof,  while 
the  titie  to  the  remainder  was  determined  to  be 
in  others,  is  estopped  from  maintaining  another 
action  for  the  whole  property,  upon  the  ground 
that  he  owned  it  all  at  the  time  of  the  former 
abjudication,  unless  he  can  show  some  reason 
for  equitable  interference.    Id. 

80.  Where  suit  is  brought,  it  is  the  duty  of 
the  defendant  to  plead  everything  upon  which 
he  can  rely  to  defeat  the  plaintiff's  right.  If 
he  fiuls  to  do  this  even  equity  will  grant  no 
relief,  unless  upon  distinct  equitable  grounds, 
such  as  fraud,  accident  or  mistaJce.    {Campbell 

*  Sao.  8680.  jrndgmeDte  in  prooeecUnga  of  this  natara 
mn  aa  oonclnstre  m  those  in  actions  nlsttng  to  penomd 
property,  except  bm  herein  otherwiee  provided. 

Sbo.  8888.  Thtfprecedlaff  Motion  is  Intended  to  apply 
only  to  intererta  existing  at  the  time  of  the  trial,  and  ia 
aotintended  to  prevent  a  new  action  to  teat  the  validity 
ot  ri^ta^aoquired  auhaegnantly  to  the  fanner  txlaL 


V.  Ayers,  1  Iowa,  258.)  It  must  be  equally  in- 
cumbent upon  a  plaintiff  to  set  forth  his  whole 
claim,  and  allege  all  the  grounds  of  it.    Id, 

81.  Of  judgment  in  supreme  court. 

A  judgment  of  this  court,  based  upon  diverse 
views  of  the  law  held  by  the  judges,  who  do  not 
concur  in  the  reasons  and  principles  upon  which 
it  should  be  founded,  is  not  binding  as  a  precO'^ 
dent.  Per  Bbck,  J.,  Day,  J.,  concurring.  The 
City  of  Dubuque  v.  The  III.  Cen.  R.  Co,,  219 
Iowa,  56. 

82.  E£B9ct  of  affirmance  in  supreme 
court.  A  general  judgment  decides  all  the 
issues  in  £ivor  of  the  successful  party  and  an 
affirmance  of  such  judgment  on  appeal,  although 
the  opinion  of  the  court  be  based  upon  one  of 
several  issues,  is  an  affirmance  thereof  with  res- 
pect to  all  the  issues  in  the  case.  Finch  v.  Hoi- 
linger  et  al,,  46  Iowa,  216. 

88.  On  contract  of  indemnity.  Judgment 
in  action  on  a  contract  of  indenmity  will  con- 
clude the  party  bound  by  the  contract  of  indem- 
nity if  he  have  notice  of  the  pendency  of  the 
action.  {Littleton  v,  Richardson,  34 N.  H.,  179; 
Boston  V.  Worthington,  10  Gray,  496;  Chamber- 
lain V.  Preble,  11  Allen,  370.)  Lucy  et  al,  v. 
Price  et  al.,  39  Iowa,  26.  And  it  has  been 
held  that  in  an  action  upon  a  covenant  to  in- 
demnify against  claims  and  suits,  the  indemnitor, 
without  notice,  prima  facie,  is  made  liable  by 
judgment  against  the  principal.  {Bridgeport 
Ins.  Co.  V.  Wilson,  34  N.  Y.,  275;  Rapelye  v. 
Prince,  4  Hill,  119;  Lee  v.  Clark,  1  Id.,  53.)  Id. 

84.  Judgment  by  agreement:  estop- 
pel. When  judgment  is  rendered  by  agreement 
of  the  parties,  and  it  is  further  agreed  between 
them  that  the  mortgaged  property  shall  be  bid 
off  in  full  satisfaction  of  the  judgment,  and, 
relying  upon  the  agreement,  the  debtor  fails  to 
interpose  certain  available  set-offs,  and  after 
judgment  the  creditor  refuses  to  take  the  prop- 
erty in  satisfaction  of  the  judgment,  the  debtor 
is  not  estopped  thereby  from  recovering  the 
amount  of  the  set-off  in  another  action.  Savery 
V.  Sypher,  39  Iowa,  675. 

85.  When  personal.  A  judgment  against 
Daniel  *' Dougherty,  Treasurer,'*  is  a  personal 
one.  The  word  "  treasurer  "  is  merely  deseriptio 
personce.  Dougherty  v.  McManus,  36  Iowa, 
667. 

86.  Void  without  notice  to  a  party: 
appearance*    The  failure  to  serve  a  parij  in 


212 


JUDGMENT. 


Former  A4jadication. 


interest  with  notice  renders  void  a  judgment 
which  deprives  ^^m  of  substantial  rights.  In 
the  absence  of  notice,  jurisdiction  is  not  conferred 
by  an  unauthorized  appearance  entered  by  an 
attorney.  Macomber  v.  Peck  et  al.,  39  Iowa, 
351. 


87. 


estoppel.    To  avail  himself  of 


the  invalidity  of  such  a  judgment,  the  party 
prejudiced  must  move  within  a  reasonable  time. 
Otherwise  his  laches  will  estop  him  as  against 
innocent  third  parties,  whose  rights  have  mean- 
while accrued.    Id. 

38.  Bendition  of  personal  judgment 
when  none  is  prayed.  When  no  personal 
judgment  is  prayed  for,  in  an  action  to  foreclose 
a  lien,  the  entry  of  such  a  judgment  although 
erroneous,  is  not  a  fraud  of  which  equity  will 
take  cognizance.  York  v,  Boardman  et  aL,  40 
Iowa,  57. 

89.  Form  and  mode  of  entry.  No  par- 
ticular form  of  words  is  necessary  to  show  the 
rendition  of  a  judgment.  A  transcript  which 
indicates  the  time,  place,  parties,  matters  in  dis- 
pute, and  adjudication  thereon,  is  sufficient. 
Following  Barrett  v.  Garragan,  16  Iowa,  37. 
Church  17.  Crossmarit  41  Iowa,  373. 

40.  Cannot  be  alternative.  In  an  action 
in  the  Circuit  Court  the  court  found  the  garnishee 
to  be  liable  for  one  of  two  amounts  to  be  deter- 
mined by  a  future  contingency :  Held  that  such 
finding  did  not  constitute  a  judgment,  and  that 
upon  the  transfer  of  the  case  to  the  District 
Court  the  garnishee  had  the  right  to  make  a 
further  answer.  Battell  dt  Collins  v.  Lowery  et 
ah,  46  Iowa,  49. 

h.  Former  adjiidication, 

41.  Bes  adjndioata.  Where  the  defendant 
in  an  action  pleads  certain  matters  in  avoidance 
or  defense,  he  will,  in  a  subsequent  action  be- 
tween the  same  parties,  be  estopped  from  put- 
ting in  issue  or  litigating  any  fact  or  matter 
necessarily  involved  in  the  former  suit.  The 
State  National  Bank  of  Keokuk  v.  The  North 
Western  Union  Packet  Co,,  35  Iowa,  226. 

42.  Variance  in  parties.  The  objection 
that  a  phor  abjudication,  pleaded  as  an  estoppel, 
was  between  other  parties,  is  not  well  taken  when 
it  appears  that  the  person  making  the  objection 
was  a  party  to  the  former  suit,  though  in  con- 
nection with  other  persons  who  were  also  parties 
thereto.    Larum  v.  Wilmer,  35  Iowa,  244. 


48.  Pleading:  evidence.  The  record  in 
the  prior  action  is  admissible  in  such  case  though 
not  specially  pleaded  by  way  of  estoppel.    Id, 

44.  In  respect  to  taxes.  Where  a  decree 
ordered  the  correction  of  a  mistake  in  certain 
conveyances,  and  found  that  the  interest  of  M., 
who  held  a  tax  certificate,  was  junior  and  infe- 
rior to  that  of  F.,  held, 

1.  In  a  subsequent  action  by  M.  to  recover 
the  land  that  the  former  decree  did  not  in- 
validate the  certificate  and  was  no  bar  to  an 
action  founded  on  a  deed  subsequently  ob- 
tained on  such  certificate. 

2.  The  interest  in  the  land  held  by  M.,  under 
his  tax  certificate,  would  ripen  into  a  per- 
fect .legal  title,  by  the  lapse  of  three  years 
from  the  date  of  sale  and  a  failure  to  redeem. 
Mallory  v.  French,  38  Iowa,  431. 

46.  In  an  action  against  a  railroad  company 
for  the  municipal  taxes  of  1867-1871,  inclusive, 
the  company  pleaded  a  decree  of  the  District 
Court,  rendered  in  1867,  eigoining  the  dty  from 
collecting  city  taxes,  levied  upon  the  same  prop- 
erty upon  which  taxes  are  claimed  in  this  case, 
for  the  years  1863,  1864  and  1865.    Held,  that 
such  decree  would  not  estop  plaintiff  from  col- 
lecting the  taxes  in  controversy.    The  City  of 
Davenport  v.  The  C,  -R.  J.  <^  P.  R,  R,  Co,,  38 
Iowa,  634. 
Argu.  1.    Each  year's  taxes  constitute  a  dis- 
tinct and  separate  cause  of  action.    They  do 
not,  in  any  just  sense,  grow  out  of  the  same 
transaction. 
Argu,  2.    The  case  does  not  fall  within  the 
principle  involved  where  a  particular  issue 
of  fact  is  determined,  and  judgment  ren- 
dered accordingly,  the  parties  being  after- 
ward estopped  from  denying  the  issue  thus 
determined.    In  support  of  these  views,  see 
the  following  cases:    Arnold  v,  Arnold,  17 
Pick.,  4;  Ferrer^ s  Case,  6  Coke,  7;  CleaUm 
V.  Chambliss,  6  Rand.  (Vo.),  86;  Clark  v. 
Young,  1  Cranch,  181;  Beere  v,  Fleming, 
13  Irish,  C.  L.,  506;  Norton  v,  Huxley,  13 
Gray,  285;  Bicker  v.  Hooper,  35  Vert.,  457; 
Harding  v.  Hale,  2  Gi*ay,  399;  Marsh  r. 
Pier,  4  Rawle,  273;  Packet  Co.  v.  Sickets, 
5  Wall.,  and  cases  cited;  Myers  v.  Johnson 
County,  14  Iowa,    47;    Simmons  v.    Van 
Pelt,  12  Id.,  368,  and  cases  dted. 

46.  The  statute  under  which  the  decree  wai 
rendered  was  repealed  April  29, 1868,  and  Chap* 
ter  106,  Laws  of  1870,  similar  in  its  features. 
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enacted  in  its  stead.  Thus  the  taxes  of  1868 
and  snbseqaent  yeaxB»  were  levied  under  statute 
passed  after  the  abjudication  pleaded  as  an  es- 
toppel: Held,  that  the  decree  could  not  be 
admitted  as  an  estoppel;  the  effect  of  such  ad- 
miasioQ  being  to  prevent  a  construction  by  the 
court  of  the  subsequent  statute.    Id, 

47.  Eftoctiye  only  as  against  same 
parties  or  their  privies*  A  judgment  o^ 
rates  as  an  estoppel  only  when  the  litigation  in 
which  it  is  pleaded  is  between  the  same  parties 
or  their  privies.  McDonald  dt  Co.  v.  Gregory 
et  al.,  41  Iowa,  513. 

48.  The  judgment  must  equally  estop  both 
parties,  or  it  cannot  be  set  up  agfdnst  either.  Id, 

49.  In  an  action  upon  one  of  four  promissory 
notes  executed  in  payment  for  a  threshing  ma- 
chine, it  appeared  that  one  of  the  notes  had 
been  transferred,  and  that  the  same  defenses  of 
breach  of  warranty  and  want  of  consideration 
as  pleaded  in  the  present  action  had  therein 
been  adjudged  to  be  without  merit:  Heldf  that 
the  former  a<]|judication  was  not  conclusive  upon 
the  parties  to  the  case  at  bar  and  could  not  be 
pleaded  therein.    Id, 

60.  The  case  of  Taylor  v.  Chambers,  1  Iowa, 
124,  distinguished  and  shown  to  be  not  inconsist- 
ent with  the  principles  herein  laid  down.    Id. 

51.  A  judgment  is  conclusive  as  an  estoppel 
only  upon  the  parties  or  their  privies,  and  the 
record  of  a  former  acljudication  cannot  be  in- 
troduced to  affect  the  rights  of  a  stranger  to  the 
proceedings.    Stoddard  v.  Burton^  41  Iowa,  582. 

52.  A,  who  was  insolvent,  caused  real  estate 
which  he  had  purchased  to  be  deeded  to  B  in 
fraud  of  his  creditors;  a  creditor  of  A,  having 
obtained  a  judgment  against  him,  levied  upon 
the  property  and  it  was  sold  at  judicial  sale,  G 
being  the  purchaser;  subsequently  C  obtained  a 
decree  declaring  the  conveyance  from  A  to  B 
fraudulent,  and  sustaining  the  validity  of  his 
title,  the  heirs  and  administrator  of  B  being  par- 
ties to  the  action;  after  the  sheriff's  deed  had 
been  recorded  and  before  the  commencement  of 
the  action,  B  conveyed  the  land  to  D  who  was 
not  made  a  party  and  had  no  notice  of  the  exist- 
ence of  the  sheriff's  deed:  Held,  that  B's 
grantees,  not  havmg  been  made  parties  to  the 
action,  axe  not  bound  by  the  decree.  Gardiner 
et  ah  V,  Jacques  et  al,,  42  Iowa,  577. 

53.  A  former  a^jadication  is  no  bar  to  an  ac- 
tion in  which  both  parties  and  issues  differ  from 


those  in  the  action  pleaded.    Fisher  et  al.  v. 
Beard,  40  Iowa,  625. 

54.  Estoppel  of  party  who  might  have 
intervened.  A  party  in  interest,  who  permits 
an  adjudication  to  be  made  without  moving  to 
protect  his  rights  until  he  finds  it  adverse  to 
himself,  in  the  absence  of  any  excuse  for  his 
faQure  to  intervene,  is  estopped  to  demand  in 
another  action  that  the  judgment  be  set  aside. 
Tredway  v.  The  S.  C.  dt  P.  R.  Co.  et  al.,  39 
Iowa,  366. 

55.  One  who  is  benefitted  by  the  pros- 
ecution of  an  action  of  which  he  has  notice 
is  to  be  regarded  as  a  party  in  interest,  although 
his  name  does  not  appear  therein,  and  he  is 
bound  by  the  judgment  rendered.  Conger  v. 
Chilcote,  42  Iowa,  18. 

56.  No  particular  form  of  notice  of 
the  pendency  of  the  action  is  required, 

and  it  may  be  given  either  orally  or  in  writing. 
Id, 

57.  In  an  action  in  which  A  was  defendant, 
B  testified  as  a  witness  and  procured  other  tes- 
timony for  the  defense,  consulted  with  A's  attor- 
ney, was  informed  by  him  that  he  himself  was 
liable  to  plaintiff  in  the  same  action,  and  admit- 
ted his  liability:  Held,  that  these  facts  estab- 
lished notice  to  6,  and  were  sufficient  to  raise 
the  presumption  that  he  was  requested  to  de- 
fend.   Id, 

58.  Decree  declaring  validity  of  guar- 
dian's  title.  Where  the  guardian  of  and  infant 
heir  has  become  the  purchaser  of  realty  sold  undei 
an  order  of  the  court,  to  pay  the  debts  of  the 
estate,  paying  therefor  the  appraised  value,  and 
in  an  appropriate  proceeding  his  titie  has  been 
adjudged  to  be  valid,  the  heir  will  be  concluded 
by  this  judgment,  in  the  absence  of  a  showing  of 
fraud.  Bickel  et  al,  v,  Erskine  et  al,,  43  Iowa, 
213. 

59.  An  adjudication  of  indebtedness 
upon  an  item  of  account  by  one  court  will 
be  a  bar  to  an  action  upon  it  in  another,  notwith- 
standing it  was  not  the  intention  of  the  plaintiff 
to  include  it  in  the  former  action.  The  fact  that 
it  was  presented  and  was  submitted  with  the 
case  will  be  conclusive  of  the  acljudication. 
Street  v,  Beckman,  43  Iowa,  496. 

60.  Judgment  against  railway  com- 
pany. Where  an  action  against  a  railway 
company  for  damages  in  consequence  of  its  fail- 
ure to  provide  a  crossing  had  resulted  for  the 
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defendant,  it  was  held  that  another  action  oonld 
not  be  maintained  to  oompel  it  to  provide  a  cross- 
ing. Bettys  p.  The  C,  Jf.  ^  St.  P.  B.  Co.,  43 
Iowa,  602. 

61. :   instmotion.    The  qnestion  of 

defendant's  liability  having  been  abjudicated, 
an  instniction  submitting  to  the  juiy  the  deter- 
mination of  the  kind  of  crossing  defendant 
should  provide  was  held,  to  be  erroneoos.    Id. 

62.  An  adjudication  unfavorable  to 
the  title  of  the  grantor  of  real  estate  will 
estop  a  subsequent  grantee  from  asserting  title 
based  upon  his  conveyance.  Gray  v.  Coan  et 
at.,  40  Iowa,  827. 

68.  Denial  of  motion  for  appointment 
of  receiver.  The  fact  that  a  motion  for  the 
appointment  of  a  receiver,  in  an  action  for  the 
settlement  of  a  partnership  and  division  of  the 
property,  was  denied,  is  not  such  an  abjudica- 
tion as  wiU  prevent  the  appointment  of  the  re- 
ceiver if  asked  for  in  another  action,  the  first 
naving  been  dismissed.  Anderson  v.  Powell, 
44  Iowa,  20. 

64.  Of  court  not  having  equitable  ju- 
risdiction. A  judgment  of  the  probate  court, 
a£Srmed  on  appeal  to  the  district  court,  is  not  a 
bar  to  an  equitable  proceeding  respecting  mat- 
ters of  which  the  former  court  had  not  equitable 
jurisdiction  requisite  to  determine  the  facts  and 
adjudge  the  relief  to  which  the  parties  were  en- 
titled.   Gordon  v.  Kennedy,  36  Iowa,  167. 

65.  Effldot  of  recovery  on  cause  against 
which  defendant  held  an  available  de« 
fense«  As  to  the  effect  of  a  recovery  at  law  on  a 
cause  of  action,  against  which  the  defSendant 
held  a  claim  available  as  a  defense,  upon  his  right 
to  bring  a  subsequent  action  thereon,  the  auth- 
orities are  not  uniform.  Some  hold  that  the 
judgment  in  the  first  action  is  a  bar  to  the  sub- 
sequent one.  {Davis  v.  Taleott,  18  N.  Y.,  184; 
Yaies  v.  Preston,  41  Id.,  113.)  Others  hold  it 
no  bar.  (Sykes  v.  Bonner,  Cin.  Sup.  Ct.  Rep. 
(1871),  464,  and  cases  dted;  Mondel  v,  Steele,  8 
Mees.  &  Welsh.,  858;  Davis  v.  Hedges,  Law  Rep. 
6  Q.  B.  (1811),  687;  Niehoh  v.  Tremlette,  1 
Sprague,  861;  Barker  v.  Cleavland,  19  Mich., 
280;  Thornton  v.  Thompson,  4  Gratt,  421.)  Our 
own  decisions  while  they  do  not  expressly  rule 
the  precise  point,  indicate  a  decided  inclination 
toward  the  view  that  the  first  judgment  is  not  a 
bar.  {Clark  v.  Sammons  dt  Van  Pelt,  12  Iowa, 
d68;  Griffin  v.  Seymour,  15  Id.,  30;  Delaney  v. 


Reads,  4  Id.,  292;  GHffith  v.  Lovill,  26  Id.,  226.) 
Per  Cole,  J.,  in  Fairfield  v.  McNany,  87  Id.,  75. 

66.  A  party  cannot  set  up  a  defense  which  he 
might  have  interposed,  but  failed  to  do  so,  in  a 
former  action  involving  the  same  subject  matter 
between  the  same  parties.  Lawrence  Savings 
Bank  v.  Stevens,  46  Iowa,  429. 

67.  In  an  action  to  quiet  title.  Where 
the  grantee  of  land  maintained  an  action  to 
quiet  his  title,  under  a  promise  from  his  grantor 
that  he  would  reimburse  him  for  his  expenses, 
and  the  titie  was  adjudged  in  the  Supreme  Court 
to  be  in  the  grantee,  and  the  latter  subsequenUy 
commenced  a  partition  proceeding  against  one 
of  the  defendants  in  the  former  action,  which 
resulted  in  a  portion  of  the  land  in  controversy 
being  set  apart  to  the  defendant  therein :  Held, 
that  the  former  adjudication  might  have  been 
pleaded  to  defeat  the  latter  action,  and  that  the 
plaintiff,  having  voluntarily  commenced  it,  could 
not  plead  the  partition  as  a  defense  to  an  action 
to  foreclose  a  mortgage  executed  for  the  purchase 
price  of  the  land.  Collins  v.  Jennings  et  al.,  42 
Iowa,  447. 

68.  An  order  in  a  garnishment  pro- 
oeedingy  by  which  the  garnishee  is  directed  to 
deliver  certain  property  of  defendant  in  his  pos- 
session to  the  sheriff  to  be  sold,  from  the  pro- 
ceeds of  which  sale  the  garnishee  is  to  be  paid 
a  sum  named  in  the  order,  is  not  an  adjudication 
that  the  indebtedness  of  defendant  to  garnishee 
is  the  amount  fixed  by  the  order,  no  issue  having 
been  made  as  to  the  correctness  of  the  amount. 
Id. 

69.  Between  different  parties.  A  judg- 
ment will  not  be  conclusive  in  another  action 
between  different  parties,  although  the  subject 
matter  in  controversy  be  similar,  and  the  former 
will  not  be  a  binding  precedent  for  the  determin- 
ation of  the  latter.  Mine  v.  The  K.  db  D.  Jf. 
R.  Co.,  42  Iowa,  686;  The  City  of  Davenport  r. 
C,  R.  I.  <itP,  R.  R.  Co.,  88  Id.,  684. 

70.  Judicial  proceedings,  to  which  one  is 
neither  privy  nor  party,  are  not  conlusive  upon 
him.  That  a  conveyance  from  plaintiffs'  source 
of  titie  was  set  aside  as  void  in  a  proceeding  to 
which  neither  the  grantee,  nor  those  claiming 
under  him  were  made  parties,  did  not  impair 
plaintiffs*  tittie.  Hultz  et  al.  v.  Zollars  et  ah, 
89  Iowa,  589. 

71.  Bespeoting  performanoe  of  oon- 
traot.     A  contract  stipulated  that  D.  should 
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foniiah  V.  certain  castings,  upon  patterns  pro- 
vided by  the  latter,  during  ilie  year  1873;  on 
May  14  of  that  year,  V.  commenced  an  action 
of  repieTin  against  D.,  wherein  it  was  deter- 
mined that  D.  was  entitled  to  the  possession 
of  Uie  pattems;  held^  that  this  judgment  could 
not  be  pleaded  in  a  subsequent  action  as  deter- 
mining that  pexf ormance  of  the  contract  was  res 
adjudicata,    Drake  v.  Vorse,  42  Iowa,  653. 

72.  Judgment  on  oontraot.  A  contract 
between  the  D.  &  S.  0.  Railroad  Company  and 
the  Dubuque  Elevator  Company,  contained  the 
following  stipulation:  That  the  elevator  com- 
pany should  **  erect  a  building  suitable  for  re- 
ceiving, storing,  delivering  and  handling  all 
grains  that  shall  be  received  by  the  cars  of  said 
railroad  company  not  otherwise  consigned/'  A 
sapplemental  contract,  subsequently  entered 
into  by  the  same  i>arties,  provided  that  the  ele- 
vator company  should  receive  and  dischaige  for 
the  said  railroad  company,  "all  through  grain 
at  one  cent  a  bushel/*  The  contract  provided 
for  its  continuance  for  a  tenn  of  fifteen  years. 
In  an  action  against  the  railroad  company  for 
its  refusal  to  comply  with  the  terms  of  the  con- 
tact, it  was  heldj  that  a  recovery  in  a  former 
action  would  constitute  no  bar  to  an  action  for 
subsequent  breaches  of  the  same  contract.  Eich- 
mond  and  Jackson  v.  The  D.  <t  S,  C.  R.  Co. 
and  The  L  C.  B,  Co.,  40  Iowa,  264. 

78.  Where,  in  an  action  upon  a  contract  to 
which  the  plea  in  defense  was  a  substituted  con- 
tract, the  validity  of  the  contract  sued  on  was 
established,  it  was  held  in  another  action  foun- 
ded upon  the  same  contract,  that  the  questions 
determined  by  the  former  judgment  were  res 
adjudicata,  StapUton  r.  King  etaL,40  Iowa, 
278. 

74.  A  claim  for  damages,  based  upon  the  sub- 
stituted contract,  could  not  be  maintained.    Id. 

75.  Dismissal  of  action*  When  the  in- 
tervenor  in  an  action  dismisses  his  petition  of 
intervention  before  the  final  submission  of  the 
cause,  he  will  not  be  estopped  by  the  judgment 
rendered  in  the  case  from  subsequently  insisting 
upon  the  matters  contained  in  his  petition  of  in- 
tervention. Dalhoffv.  Coffman^  37  Iowa,  283. 

III.  JUDGMBNT  BT  CONFESSION. 

76.  ApproTal  o£  If  the  record  of  a  con- 
cessional judgment  be  signed  by  the  judge,  eze- 
fiotion  may  issue  thereon  before  and  in  the 


absence  of  a  formal  entry  of  approval.     Wright 
V.  Howell,  35  Iowa,  288. 

77.  The  signing  of  the  record  by  the 
judge  is  not  essential  to  its  validity.    Id,    Cit- . 
ing  10  Mo.,  346;  Oshom  v.  The  State,  7  Ohio. 

78.  Sufficiency  of  statement.  A  state- 
ment for  confessional  judgment  **  that  the  con- 
sideration of  this  judgment  of  confession  is  for 
borrowed  money,  and  that  there  is  now  due  the 
said  C.  the  above  stated  sum  with  interest,**  is 
sufficiently  specific.  (Vancleet  v,  Phillips,  11 
Iowa,  558;  Marvin  v,  Tarbell,  12  Id.,  93;  Ed- 
wards v,  Nichols  and  Richards,  Id.,  607.)  Mil- 
ler V.  Clarke,  37  Iowa,  325. 

lY.  FoRBiON  Judgments. 

79.  Judgment  note:  jurisdiction.  Un- 
der the  statutes  of  Pennsylvania,  a  note  contain- 
ing a  power  of  attorney  to  confess  judgment 
confers  jurisdiction  upon  the  court,  and  judg- 
ment may  be  entered  by  the  prothonotaiy. 
Crafts  V.  Clark,  38  Iowa,  237. 

80.  Upon  proof  that  it  is  the  usage  in  another 
State  to  enter  such  a  judgment  before  the  note 
matures,  and  that  it  thereupon  becomes  a  vaUd 
judgment  of  the  court  in  which  it  is  entered,  it 
will  be  enforced  in  this  State.    Id. 

81.  Interest:  rate  of.  In  the  absence  of 
proof  as  to  the  rate  of  interest  in  another  State, 
the  interest  upon  a  judgment  of  that  State 
sought  to  be  enforced  there  will  be  governed  by 
the  law  of  this.  {Bean  v.  Briggs  db  Felthouser, 
4  Iowa,  464.)    Id. 

82.  Becitals  showing  jurisdiction  may 
be  contradicted.  In  an  action  upon  a  judg- 
ment rendered  in  another  State,  the  jurisdiction 
of  the  court  rendering  it  may  be  the  subject  of 
inquiry.    Love  v.  Love,  40  Iowa,  220. 

83.  The  return  of  the  officer  showing  service 
may  be  contradicted.    Id. 

84.  This  court  has  held  that  in  an  action  upon 
a  Missouri  judgment,  which  recited  an  adjudi- 
cation that  due  service  of  process  had  been  made, 
it  was  competent  for  the  defendant  to  contradict 
the  record  by  proof,  showing  want  of  service. 
Pollard  V.  Baldwin,  22  Iowa,  328.  Surely,  if 
the  acljudication  of  the  court  to  the  effect  that 
service  was  had  upon  the  defendant  may  be  con- 
tradicted, the  return  of  the  officer,  which  ap- 
pears in  the  record,  may  be,  in  the  same  manner, 
assailed.  There  can  be  no  greater  verity  in  the 
simple  certificate  of  a  ministerial  officer  than  the 
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solemn  abjudication  of  record.  This  court  has 
also  decided  that  a  recital  in  a  judgment  of  a 
justice  of  the  peace  of  this  State,  showing  ser- 
.  vice  of  process  may  be  contradicted  in  an  action 
upon  such  judgment.  (Salladay  v,  Bainhill,  29 
Iowa,  556.)    Per  Bbck,  J.,  in  Ibid, 

86.  Judgment  in  rem»  rendered  in  one 
State  by  a  court  of  competent  jurisdiction,  can- 
not be  assailed  in  another  by  a  party  to  the 
record,  who  claims  the  subject  matter  of  the 
judgment.  Moore  t>.  The  C,  JB.  J.  dt  P.  R.  Co,, 
43  Iowa,  885. 

86*  Authentication  of:  where  there 
has  been  a  division  of  the  state.  A  tnui- 
script  of  a  judgment  of  the  county  court  of  the 
State  of  Virginia,  before  its  division  by  the  for- 
mation of  the  State  of  West  Virginia  therefrom, 
authenticated  by  a  certificate  of  the  Circuit 
Court  of  West  Virginia,  showing  that  said 
county  court  of  the  State  of  Virginia  was  abol- 
ished or  discontinued,  and  its  records  and  pro- 
ceedings transferred  to  said  Circuit  Court  of  the 
State  of  West  Virginia,  and  that  he,  as  the 
elerk  of  the  said  named  court,  is  the  lawful  cus- 
todian of  the  records  and  proceeding  of  the  said 
late  county  clerk,  etc.,  and  further  authenticated 
by  the  presiding  judge  of  said  circuit  court,  was 
held  sufficiently  attested  in  an  action  thereon  in 
this  State.    Darrah  v,  Watson^  36  Iowa,  116. 

V.  Op  the  Judqmbkt  Lien. 

87.  Upon  equitable  interest.  A  judg- 
ment is  not  a  lien  upon  an  equitable  interest  in 
real  estate  in  such  a  sense  as  to  charge  or  affect 
a  subsequent  bona  fide  purchaser  without  notice. 
Hultz  et  al,  v.  ZoUars  et  al.y  39  Iowa,  589.  See, 
also,  Miller  V.  Colville,  21  Iowa,  139;  Wallace  v, 
Bartle,  Id.,  850;  Parker  v.  Pierce,  16  Id.,  232. 

88.  A  judgment  is  a  lien  upon  an  equitable 
interest  in  real  estate.  {Harrison  v,  Kramer,  3 
Iowa,  543;  Cook  dt  Savage  v,  Dillon,  9  Id.,  407.) 
ZAppincott,  Johnson  dt  Co,  v,  Wilson  et  al.,  40 
Iowa,  425. 

89.  Judgments  of  same  date.  Where 
two  judgments  are  entered  upon  the  same  date, 
which  are  a  lien  upon  real  estate  for  which  the 
debtor  has  a  bond  for  a  deed,  the  judgment 
creditor  who  first  causes  execution  to  be  levied 
and  the  property  sold  thereunder,  takes  pi-ece- 
dence  over  the  other;  and  his  title  thus  acquired 
cannot  be  defeated  by  an  action  in  equity,  to 
subject  the  debtor*s  interest  to  the  lien  of  the 
judgment.    Id. 


90.  Leasehold  interest.  A  judgment  is  a 
lien  on  a  leasehold  interest  in  real  estate;  and 
such  lien  takes  precedence  of  subsequent  con- 
veyances or  transfers  of  the  lease  by  the  judg- 
ment defendants.  {Pelan  v,  DeBevard,  13 
Iowa,  53;  Baldwin  v,  Thompson,  15  Id.,  504.) 
The  First  National  Bank  of  Davenport  r.  Ben- 
neU  et  al,,  40  Iowa,  537. 

91.  Property  of  partner.  A  judgment 
which  cannot  be  enforced  against  property  is  not 
a  lien  thereon,  and  accordingly  a  judgment 
against  a  firm  is  not  a  lien  upon  the  individual 
property  of  the  partners.  Stadler  Bros,  dk  Co 
V,  Allen,  44  Iowa,  198. 

92.  A  judgment  against  a  vendor  of 
real  estate,  who  has  a  lien  thereon  for  unpaid 
purchase  money,  does  not  become  a  lien  upon 
the  land  sold,  the  creditor  having  no  right,  as 
against  the  vendee,  to  subject  it  to  the  payment 
of  his  judgment.  Woodward  v.  Dean,  46  Iowa, 
499. 

93.  On  lands  covered  by  mortgage. 

The  petition  referred  to  the  mortgage,  described 
the  real  estate,  and  asked  that  the  judgment  be 
made  "a  lien  on  the  lands  conveyed  in  the 
mortgage.'*  This  was  in  strict  and  literal  ac- 
cord with  the  statute,  and  the  court  rendered 
judgment  and  made  a  lien,  as  asked  in  the  pe- 
tition. Mayer  v.  The  Farmers'  Bank,  44  Iowa, 
212. 

94.  Execution.  In  a  proceeding  under  the 
statute  above  referred  to,  the  judgment  may  be 
enforced  bv  general  execution.    Id, 

96.  Wood  and  timber.  A  judgment  lien 
on  land  constitutes  no  property  in  the  land 
itself,  and  the  judgment  debtor  has  a  right, 
previous  to  a  levy,  to  cut  timber  and  fire  wood, 
which,  if  not  removed,  are  his  personal  prop- 
erty and  do  not  pass  by  execution  and  sale. 
The  Ind,  School  District  of  West  Point  v,  Wer- 
ner, 43  Iowa,  643. 

YI.  ASSIOKUBKT  OF  JUD03CSI7T. 

96.  Without  recourse.  The  assignor  of  a 
judgment,  without  recourse  is  not  discharged, 
unless  otherwise  agreed,  from  liability  upon  the 
implied  warranty  that  it  is  a  valid  subsisting 
judgment  for  the  amount  it  purports  to  be,  and 
that  no  part  thereof  has  been  paid,  but  a  transfer 
by  an  assignee  thereof  ignorant  of  any  defect 
therein  or  defense  thereto,  of  simply  his  ''right, 
title  and  interest  without  recourse,**  will  not 
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render  him  liable  upon  sach  implied  warranty. 
Bbck,  Ch.  J.,  dissenting.  (Watson  v.  Cheshire^ 
18  Iowa,  202;  WaleaU  v.  Timberman,  28  Id., 
454;  Seofield  v.  Moore,  81  Id.,  241.)  Miller  et 
al.  V.  Dugan  e<  a/.,  86  Iowa,  438. 

97.  A  judgment  plaintiff  and  his  two  snoces- 
nve  assignees  of  the  judgment,  joined  in  an 
assignment  of  it  to  a  third  party  who  had  paid 
the  full  amonnt  thereof,  by  portions  to  each 
anooessiye  owner.  The  afisignment  was  in  the 
following  form:  "We  do  hereby  assign  and 
transfer  to  the  said,  etc.,  the  said  judgment, 
with  all  its  incidents  and  securities,  and  all  our 
right,  title,  and  interest  therein,  without  recourse 
on  'us*."  After  such  payment  and  assignment 
had  been  made  it  was  discovered  that  by  an 
error  of  computation  of  the  clerk  the  judgment 
was  for  about  $2,000  too  much,  and  thereupon, 
the  judgment  defendant  procured  a  correction 
of  said  judgment  by  an  equitable  proceeding 
against  such  assignee  and  th^n  holder  of  the 
judgment.  Held,  that  such  assignee  against 
whom  the  correction  had  been  made  coidd  re- 
cover of  his  joint  assignors  the  amount  paid 
by  him  for  said  judgment  in  excess  of  the 
true  amount  thereof.  Bbck,  Ch.  J.,  dissenting. 
Id. 

98.  Bights  of  assignee  generally.    The 

assignee  of  a  judgment  stands  in  no  better  posi- 
tion than  his  assignor.  (Burtis  v.  Cook  db  Sar^ 
genu  16  Iowa,  194.)  Preston  v.  Turner,  86 
Iowa,  671;  Independent  School  Diet.,  etc,,  v, 
Sehreiner,  46  Iowa,  172. 

99.  The  assignee  of  a  judgment  succeeds  only 
to  the  rights  of  the  assignor.  {Burtis  v.  Cook 
ft  Sargent,  16  Iowa,  194;  Isett  db  Brewster  v. 
Lucas  et  al.,  17  Iowa.  508.)  The  District  Town- 
ship of  Newton  v.  White,  42  Iowa,  608. 

100.  Bedemption  under  assigned 
judgment.  A  judgment  appeared  on  the 
record  to  be  paid  only  in  part.  An  assignee 
thereof  claimed  the  right  thereunder  to  redeem 
from  a  sale  of  real  estate  under  a  prior  judg- 
ment; held,  that  it  might  be  shown  that  the 
assigned  judgment  was  satisfied  in  full  before 
assignment  and  thereby  defeat  the  assignee's 
right  of  redemption.  Buddleedin  v.  Smith,  86 
Iowa,  669. 

101.  Alter  service  of  garnishment 
process.  The  assignment  of  a  judgment,  after 
service  of  the  garnishment  process,  confers  upon 
the  assignee  no  rights  prior  to  the  plainti&  in 
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the  garnishment  proceeding.  Phillips  v.  Oer- 
mon,  46  Iowa,  101. 

yn.  PrOCBBDINOS  TO  VaOATS  OB  MODIFT. 

102.  On  account  of  agreement  of  at- 
torney. Where  an  attorney,  disqualified  for 
the  further  prosecution  of  a  cause,  transferred  it 
to  another  who  had  agreed  with  the  attorney  for 
the  defendant  to  continue  it,  and  the  plaintiff, 
in  the  absence  of  both  attorneys,  emplojrs  other 
counsel  and  procures  a  judgment,  such  judg- 
ment may  be  vacated  on  defendant's  petition. 
Chicago  <^  N.  W.  B.  B.  Co.  v.  Gillett,  38  Iowa, 
400. 

108.  Where  default  is  made  by  de- 
fendant who  is  notified  that  no  personal 
claim  would  be  made.  A  subsequent  pur- 
chaser of  mortgaged  property  who,  in  an  action 
to  foreclose  the  mortgage  and  correct  a  mistake 
therein  has  been  served  with  notice  that  no  per- 
sonal judgment  is  asked  against  him  and  who 
thereupon  appears  and  takes  time  to  plead,  is  not 
concluded  by  a  judgment  by  default.  Upon  pe- 
tition, the  judgment  should  be  set  aside  and  tiie 
party  admitted  to  defend.  Choate  v.  Sutton  et 
al.,  89  Iowa,  808. 

104.  Where  service  was  made  by  pub- 
lication. The  provisions  of  section  8160  of  the 
Revision  (Code,  §  2877)  do  not  authorize  a  judg- 
ment obtained  upon  service  by  publication  to  be 
set  aside,  where  the  plaintiff  in  the  action  was 
not  made  a  party  to  the  proceedings.  Hulverson 
V.  Hutchinson  i^  Co.,  89  Iowa,  816. 

106.  How  set  aside :  defense.  In  an  ap- 
plication for  a  new  trial  under  sections  8112  and 
3116  of  the  Revision,  it  is  not  necessary  that  a 
valid  defense  be  established  before  the  judg- 
ment can  be  set  aside.  Chicago  <lt  N.  W,  B.  B. 
Co.  V.  QilleU,  88  Iowa,  400. 

106.  Upon  a  motion  to  vacate  a  judgment 
rendered  by  default  the  court  may  first  try  the 
question  of  the  validity  of  the  defense,  and  if  that 
shall  appear  insufficient  it  should  overrule  the 
motion.    Miracle  v.  Lancaster,  46  Iowa,  179. 

107.  When  laches  will  be  imputed. 

Laches  will  not  be  imputed  to  the  judgment 
debtor  who  brings  his  action  to  set  aside  the 
judgment  at  any  time  within  the  period  allowed 
by  statute  for  the  bringing  of  such  actions.  In- 
dependent School  District,  etc.  v.  Schreiner,  46 
Iowa,  172. 

108.  Fraud.    Where  a  judgment  had  been 
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fraadnlently  obtained  against  a  school  district, 
the  fact  that  the  electors  had  Toted  a  tax  to  pay 
such  judgment  would  not  estop  the  district  to 
bring  an  action  to  set  it  aside  within  a  year  after 
it  was  obtained.    Id, 

109.  A  judgment  may  be  vacated  for  fraud 
practiced  by  the  successful  party  in  obtaining 
it,  by  an  action  commenced  within  one  year  af- 
ter the  judgment  was  rendered.  The  Independ- 
ent School  District  of  Rock  Rapids  et  aL  v. 
Schreiner  etaL,4&  Iowa,  172. 

1 10.  Equity  will  interfere  to  set  aside  a  judg- 
ment in  an  action  at  law  and  grant  a  new  trial, 
after  more  than  a  year  from  the  date  of  the 
judgment,  if  it  be  shown  to  have  been  obtained 
by  fraud  and  valid  reasons  are  assigned  for  the 
delay  in  making  the  application.  Dist.  Tp,  of 
Newton  v.  White  et  aL,  42  Iowa,  608. 

111.  Outside  and  independentiy  of  the  statute 
relating  to  new  trials,  courts  of  equity  will  grant 
new  trials  in  actions  at  law,  provided,  proper 
reasons  aro  shown  for  not  making  an  application 
for  a  new  trial  withiu  the  time  proscribed.    Id, 

112.  Petition  need  not  be  yerified. 

The  provision  of  the  statute  (Code,  section  8157*), 
requiring  that  a  petition  to  set  aside  a  decree 
must  be  verified,  is  directory  merely,  and  a  peti- 
tion not  verified  confers  jurisdiction  upon  the 
court,  which  may  give  the  petitioner  leave  to 
amend  so  that  the  pleading  shall  comply  with 
the  statute.    Rush  v.  Rush,  46  Iowa,  648. 

113.  Negligence  of  attorneys  no 
ground.  The  negligence  of  attorneys  in  fail- 
ing to  interpose  a  defense  whero  a  valid  one 
existed,  does  not  constitute  a  sufficient  ground 
for  disturbing  a  judgment.  Jones  v.  Leech,  46 
Iowa,  186. 

214.  Vacation  of  by  infant.  The  error 
for  which  an  infant  may  ask  that  a  judgment  be 
modified,  within  twelve  months  after  arriving  at 
full  age,  is  not  error  in  fact,  but  error  in  law,  ap- 
parent on  the  record,  such  as  would  be  ground 
for  reversal  on  writ  of  error  at  common  law,  or 
on  appeal  under  the  Code.  The  infant  cannot 
come  in  with  new  evidence  or  a  new  defense  and 
have  the  case  tried  over  again.  Rickel  v.  Ersk- 
ine,  43  Iowa,  213. 
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115.  When  ooiurt  may  correct:  prac- 
tice. The  court  may,  at  any  time  alter  duect* 
ing  judgment  to  be  entered  and  beforo  final  ap- 
proval of  the  record,  order  a  correction  or  modi- 
fication of  the  terms  of  the  judgment.  Porter 
V.  McBride,  44  Iowa,  479. 

116.    :  role  applied.    In  an  action 

for  damages,  wherein  a  counter-claim  was  filed, 
the  jury  found  a  verdict  for  defendant  and  the 
court  ordered  judgment  to  be  so  entered;  before 
approving  the  record  he  ordered  it  to  be  ex- 
punged and  judgment  entered  for  defendant  on 
the  claim  and  plaintiff  on  the  counter-claim: 
Held,  that  the  court  was  authorized  thus  to  cor- 
rect the  record.    Id, 
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I.  Generally. 

1.  Sale  ander  judgment  against  joint 
owners.  Where,  under  a  mortgage  executed 
by  joint  owners,  a  part  of  the  property  is  sold  at 
judicial  sale  upon  a  plan  of  division  prq'udidal 
to  the  rights  of  one  of  such  owners,  the  validity 
of  the  sale  is  not  thereby  affected  and  the  judg- 
ment creditor  cannot  complain  thereof,  if  the 
judgment  is  satisfied  by  the  sale.  Miller  et  ux, 
V,  Felkner  et  al,,  42  Iowa,  458. 

2.  The  owner  who  has  been  wronged  by  the 
division  and  sale  thereunder  may  maintain  an 
action  against  his  joint  owner  for  reimburse- 
ment.   Id, 

3.  Agreement  between  debtor  and 
creditor  after  execution  of  deed.  Where 
the  purchaser  at  sheriff  *s  sale,  after  receiving  hia 
deed,  executed  an  agreement  with  the  judgment 
debtor  to  the  effect  that,  if  within  a  certain  time 
the  latter  would  pay  a  sum  specified,  he  diould 
receive  a  deed  of  the  property,  held,  that  a  fail- 
ure to  make  the  payment  deprived  the  debtor  of 
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aD  advantage  of  the  agreement,  and  the  title 
of  the  purchaser  was  ahsolute.  Alston  v,  Wih 
mm  €i  al.,  44  Iowa,  190. 

4.  Estoppel  of  defendant.  Where  pro- 
ceedings in  a  sheriff  *s  sale  are  with  the  assent 
and  i^;>probation  of  the  judgment  defendant,  he 
is  Uiereby  estopped  from  afterward  olDJecting  to 
its  regularity.  Crawford  et  al,  v,  Oinn^  85 
Iowa,  543. 

6.  Where  the  execution  defendant  is  aware 
before  the  sale  of  a  mistake  in  the  description  of 
bis  property  levied  on,  is  present  at  the  sale  and 
knows  that  the  shenff  is  actually  selling  his 
property,  his  remedy  is  by  motion  to  set  aside 
the  sale,  and  he  cannot  be  heard  to  complain  if 
silent  until  the  deed  is  made  and  the  title  claimed 
thereunder.    Cooley  v.  Wilson,  42  Iowa,  425. 

6.  Estoppel  of  surety.  N.  became  surety 
upon  a  note  of  L.,  and  tiie  latter  executed  a 
mortgage  to  secure  him  against  loss  by  reason 
of  his  becoming  surety;  judgment  having  been 
obtained  upon  the  note  against  both  L.  and  N. 
and  the  other  property  of  L.  being  found  insuffi- 
cient to  satisfy  the  judgment,  N.  directed  the 
sheriff  to  levy  upon  the  property  covered  by  his 
mortgage,  which  was  accordingly  sold  to  satisfy 
the  judgment:  Held,  that  the  sale  was  valid  and 
absolute  and  that  N.  could  not  enforce  his  mort- 
gage against  the  property.  Exline  v.  Lowery 
eiaL,46  Iowa,  556. 

II.  Rights  and  Liabilities  of  Pubchabers 

Under  the  Sale. 

7.  When  plaintiff  becomes  the  pnr- 
chaser. «  Where  the  plaintiff  in  execution  be- 
comes the  purchaser  at  the  sale,  he  will  be  pro- 
tected from  outstanding  equities  of  which  he 
had  no  notice,  the  same  as  where  the  purchase 
is  by  a  third  party.  {Parker  v.  Pierce,  16  Iowa, 
227;  Vanniee  v.  Bergen,  Id.,  555;  Evans  v,  Mc- 
Glasson^  18  Id.,  150;  Gower  v.  Doheney,  33  Id., 
36;  Butterfield  v,  Walsh,  21  Id.,  97.)  BtUter- 
field  V,  Walsh  e<  a/.,  36  Iowa,  534,  and  cases  in 
25  et  seq,,  post. 

8.  The  judgment  creditor  who  purchases  is 
protected  against  defects  of  which  he  had  no 
notice  at  law,  and  in  equity  unless  the  case  pre- 
sents equities  preventing  the  application  of  the 
principle.    Cooley  v,  Wilson,  42  Iowa,  475. 

0.  Attorney-  The  attorney  of  the  judg- 
ment creditor,  who  purchases  in  good  fisiith  for 
himself,  is  likewise  protected.    Id, 


10.  The  plaintiff  was  attorney  for  the  judg- 
ment creditors,  and  a  judgment  creditor  who 
purchases  is  protected  at  law  against  those 
things  of  which  he  had  no  notice  at  the  time  of 
purchase;  and  this  rule  obtains  in  equity  unless 
there  are  equities  of  so  strong  and  persuasive  a 
nature  as  to  prevent  its  application;  but  this,  if 
relied  on,  must  be  alleged  and  proved.  {Evans 
V.  MeGlasson,  18  Iowa,  150;  Holloway  v.  Piatt'- 
ner,  20  Id.,  121;  Gower  v,  Doheney,  33  Id.,  36; 
Butterfield  v.  Wafsh,  36  Id.,  534.)    Id, 

11.  Under  judgment  rendered  on  ser- 
vice by  publication.  Where  there  is  service 
by  publication  only,  and  no  appearance,  but 
judgment  by  default  is  rendered,  quieting  plain- 
tiff's titie  to  real  property,  and  thereafter  the 
plaintiff  sells  the  real  property  to  a  good-faith 
purchaser  for  value,  such  purchaser  will  be  pro- 
tected in  his  title,  by  Revision  1860,  section  3168, 
although  a  retrial  may  be  had  under  section 
3160,  even  if  it  should  appear  that  the  first 
judgment  was  erroneous.  Union  Bank  of 
Maryland  et  al.  v.  Ames,  37  Iowa,  672. 

12.  Sale  under  judgment  rendered  in 
another  county.  When  land  was  sold  upon 
execution  under  a  judgment  rendered  in  anoUier 
county,  before  the  taking  effect  of  section  3244 
of  the  Revision,  no  transcript  of  the  judgment 
having  been  filed  in  the  county  where  the  sale 
took  place,  it  was  held  that  a  purchaser  from  the 
judgment  debtor  for  a  valuable  consideration, 
without  notice  of  the  judgment  or  sale,  whose 
purchase  was  made  after  the  sale  but  before  the 
execution  and  recording  of  the  sheriff's  deed, 
would  hold  the  land  as  against  the  purchaser  at 
sheriff's  sale.  McGinnis  v.  Edgell,  39  Iowa, 
419. 

18.  Notice  arising  from  deed.  If,  how- 
ever, the  deed  had  been  on  record  when  the 
plaintiff  purchased  he  would  have  been  charged 
with  notice.  {Foreman  v.  Higham,  35  Iowa, 
382.)    Id. 

14.  Notice  arising  from  sale.  Under 
section  1947,  Code  of  1851,  the  publicity  of  the 
proceeding  of  a  sheriff's  sale  is  constructive  no- 
tice to  those  only  who  derive  their  title  from  or 
through  the  judgment  debtor.  Hultz  et  al,  v, 
Zollars  et  al,,  39  Iowa,  589. 

16.  Notice  arising  from  execution 
and  recording  of  sheriflTs  deed.    A,  who 

was  insolvent,  caused  real  estate  which  he  had 
purchased  to  be  deeded  to  B,  in  fraud  of  his 
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creditors;  a  creditor  of  A,  haTing  obtained  a 
judgment  against  him,  levied  upon  the  property 
and  it  was  sold  at  judicial  sale,  G  being  the  pur- 
chaser; subsequently  G  obtained  a  decree  de- 
claring the  conveyance  from  A  to  B  fraudulent, 
and  sustaining  the  validity  of  his  title,  the  heirs 
and  administrator  of  B  being  parties  to  the  ac- 
tion; after  the  sheriff's  deed  had  been  recorded 
and  before  the  commencement  of  the  action,  B 
conveyed  the  land  to  D,  who  was  not  made  a 
party  and  had  no  notice  of  the  existence  of  the 
sheriff's  deed:    Held^ 

1.  That  B*s  grantees,  not  having  been  made 
parties  to  the  action,  are  not  bound  by  the 
decree. 

2.  That  the  judgment  against  A  was  not  a 
lien  upon  his  equitable  interest  in  the  land 
conveyed  to  B,  affecting  subsequent  bona 
fide  purchasers  without  notice. 

3.  That  the  execution  and  recording  of  a  sher- 
iff *s  deed  imparts  constructive  notice  to 
those  only  who  hold  or  claim  under  the 
judgment  defendant;  strangers  and  those 
claiming  under  an  independent  or  hostile 
title  are  not  affected  thereby.  Gardner  et 
al,  V.  Jaques  et  aL,  42  Iowa,  577. 

16.  Where  land  is  sold  at  judicial  sale,  and, 
afber  the  lapse  of  a  year  and  twenty  days,  the 
judgment  debtor  conveys  .to  a  third  party  before 
the  execution  of  the  sheriff  *s  deed,  the  grantee 
of  the  debtor  is  a  purchaser  without  notice,  and 
the  purchaser  at  a  judgment  sale  has  the  burden 
to  show  that  he  holds  the  paramount  title.  Mc- 
Lean V.  ArduseTf  46  Iowa,  42. 

17.  Notice  of  prior  conveyance :  bona 
fide  pnrchaaer.  Where  the  record  showed 
that  a  conveyance  of  land  was  made  subsequent 
to  the  filing  of  a  transcript  of  judgment  against 
the  vendor,  the  purchaser  at  judicial  sale  under 
execution  issued  upon  such  judgment  must  have 
received  something  more  than  a  mere  general 
notice  that,  in  fact,  the  conveyance  was  made 
before  the  filing  of  the  transcript,  to  affect  the 
bona  fides  of  his  purchase.  Brown  v.  Wade^ 
42  Iowa,  647;  Rogers  v.  Htissey^  36  Iowa,  66. 

18.  Enforcement  of  bid.  The  purchaser 
at  a  foreclosure  sale  agreed  with  a  person  claim- 
ing to  represent  the  plaintiff,  but  who  had  in 
fact  no  authority  so  to  do,  that  only  the  excess 
of  his  bid  over  a  claim  held  by  him  against  the 

.  property  should  be  required  of  him.  The  prop- 
erty was  struck  off  to  him  and  he  subsequently 
sold  the  same  to  a  third  party.    In  a  proceeding 


to  enforce  the  bid  it  was  held,  that  in  <xrder  to 
avoid  its  payment  he  should  have  asked  to  have 
the  bid  set  aside  because  of  the  mistake,  and 
offered  to  place  the  parties  in  statu  quo^  or  at 
least  to  account  for  the  proceeds  of  the  re-sale 
by  him.  The  First  National  Bank  of  Mount 
Pleasant  v.  Conger,  37  Iowa,  474. 

19.  Where  the  judgment  creditor  purchased 
the  property  at  judicial  sale  and  the  judgment 
debtor  paid  the  judgment  costs  and  costs  of  sale, 
held,  that  the  creditor  could  not  subsequently 
treat  the  sale  as  a  nullity  and  authorize  the 
sheriff  to  make  another  levy  upon  the  property. 
Miller  v,  Felkner,  41  Iowa,  458. 

20.  Sale  under  judgment  before  index 
thereofi  The  puchaser  at  sheriff's  sale  under  a 
judgment,  which  was  not  indexed  until  after  the 
execution,  by  the  judgment  debtor,  of  a  mort- 
gage that  was  not  recorded  until  after  the  sale, 
acquires  the  title  unincumbered  by  the  mortgage 
lien.  {Gowerv.  Doheny,  33  Iowa,  36.)  Wood, 
Bacon  dt  Co.  v.  Young,  38  Iowa,  103. 

21.  Sale  en  masse.  An  objection  to  a 
judicial  sale  that  the  land  was  sold  en  masse, 
first  made  eleven  years  after  the  sale,  will  not 
avail.  (Cunningham  v,  Felher,  26  Iowa,  117; 
Stewart  v,  Marshall,  4  G.  Gr.,  75.)    Id, 

22.  Adequacy  of  consideration.  Where 
land  is  shown  to  be  worth  $400,  and  it  is  sold  for 
$60,  subject  to  a  mortgage  of  $100  and  accrued 
interest,  the  price  is  not  so  inadequate  as  to 
justify  the  court  in  setting  aside  the  sale.  {Hill 
V,  Baker,  35  Iowa,  302;  Cavender  v.  The  Heirs 
of  Smith,  1  Id.,  307;  Wallace  v.  Berger,  25  Id., 
456.)    Wood,  Bacon  4t  Co.  v.  Young ,^supra, 

23.  Liens:  duty  of  purchaser.    The 

purchaser  at  judicial  sale  is  not  bound  to  look 
beyond  the  records  for  the  purpose  of  ascertain- 
ing whether  liens  of  record  have  been  discharged. 
Barber  v.  Tryon  <lt  Pierce,  41  Iowa,  349. 

24.  Change  of  statute.  A  sale  of  real 
estate,  after  the  Code  of  1873  took  effect,  under 
a  judgment  rendered  before  that  time,  should 
conform  to  the  law  in  force  at  the  time  the  judg- 
ment was  rendered,  and  the  judgment  debtor 
had  the  right  to  elect  whether  the  property  should 
be  appraised  or  sold  subject  to  redemption  within 
one  year.  Holland  et  al.  v,  Dickerson  et  aL,  41 
Iowa,  367. 

26.  Judicial  sales  made  to  satisfy  judgments 
rendered  since  the  Code  came  into  operation 
must,  in  accordance  with  the  provisions  of  the 


JUDICIAL  SALE. 


221 


Validity  of  the  Sale. 


Code,  be  made  without  appraiseinent.    Bdbcock 
V,  Gumey^  42  Iowa,  154. 

26.  Beversal  of  judgment:  bona  fide 
purchaser.  The  provision  of  section  1993,  Code 
of  1851,  that  the  title  of  a  hona  fide  purchaser 
at  a  sherifT^s  sale  is  not  affiBcted  by  a  reyersal  of 
the  judgment,  is  for  the  benefit  of  such  pur- 
chaser and  his  grantees,  and  does  not  estop  him 
fiom  relying  upon  a  title  adverse  to  that  acquired 
at  the  sheriff's  sale.  Wood,  Bacon  dk  Co,  v. 
Young,  36  Iowa,  102. 

27.  Where  the  judgment  defendant  ftHs  to 
give  notice  of  appeal  until  after  a  sale  of  prop- 
erty under  the  judgment,  and  the  jud^ent 
plaintiff  becomes  the  purohaser,  he  is  entitled  to 
the  same  protection  as  any  other  bona  fide  pur- 
chaaer,  if  the  judgment  is  afterwards  revereed, 
and  upon  the  cause  being  remanded,  he  again 
recovers.    Frazier  v.  Crafts,  40  Iowa,  110. 

28.  Under  a  judgment  recovered  by  C.  against 
A.,  C.  purchased  at  sheriff's  sale  real  estate 
levied  upon  to  satisfy  the  judgment.  After  the 
sale  A.  appealed  the  case,  which  was  subse- 
quently reversed.  While  it  was  pending  on  ap- 
peal A.  sold  the  real  estate  to  F.  Upon  a  re- 
trial C.  again  recovered  judgment:  Held,  that 
C.  was  entitled  to  the  protection  of  a  bona  fide 
purchaser  within  the  meaning  of  section  3541 
of  the  Revision,  and  that  the  titie  should  be 
quieted  in  him.    Id. 

29.  Effect  of  irregularities.  A  pur- 
chaser at  sheriff  *s  sale  has  the  right  to  rely  upon 
the  judgment,  levy,  and  deed;  these  being  valid 
an  innocent  purchaser  cannot  be  affected  by 
other  irregularities.  {Shaffer  v.  Bolander,  4  G. 
Greene,  201;  Burton  v,  Emerson,  Id.,  393;  Hop- 
ping V.  Bumham,  2  G.  Greene,  39.)  Coolet/  v. 
JTilson,  42  Iowa,  425. 

III.  Validity  of  the  Sale. 

80.  Fraud  in  combination  between 
purohasers.  When  the  purchaser  of  lands  at 
a  public  sale  combines  with  others  to  prevent  a 
free  competition  between  bidders,  and  accom- 
plishes this  purpose,  thereby  obtaining  the 
property  for  less  than  its  value,  the  sale  will  be 
vitiated  because  of  such  fraudulent  acts.  {Mor- 
ton V,  Hinkle,  20  Miss.,  29;  Martin  v.  Raulett, 
5  Rich.,  fA\\  Fuller  v,  Abrahams,  6  Moores, 
316;  3  Brod.  &  Bing.,  116.  See,  also,  De  Louis 
p.  Meek,  2  G.  Greene,  55;  Jackson  v,  Broum,  3 
Johns.,  469;  Kerwer  «.  Allen,  31  Iowa,  578.) 
Fleming's  Heirs  v.  Hutchinson,  36  Iowa,  519. 


81.  Sales  under  the  appraisement  law. 

Where,  in  a  sale  under  appraisement,  one  of  the 
appraisers  lived  thirty-five  miles  distant  from 
the  land  and  was  not  a  householder,  and  tiie 
lands  were  appraised  at  less  than  half  their 
value,  and  purchased  by  the  judgment  plaintiff, 
held,  that  application  being  made  within  a 
reasonable  time,  the  owner  should  be  permitted 
to  redeem.  Woods  v,  Cochrane  and  Smith,  38 
Iowa,  484. 

82.  A  person  residing  thirty-five  nules  dis- 
tant from  the  land  to  be  appraised  is  not  prima 
facie  "of  the  neighborhood,"  and  it  must  be 
shown  affirmatively  that  from  the  condition  of 
the  county  he  is  competent  to  serve  as  an  ap- 
praiser. Distinguished  from  Hill  v.  Baker,  32 
Iowa,  305.    Id, 

88.  The  sale  of  property  on  execution  for  less 
than  two-thirds  of  its  appraised  value,  exclusive 
of  existing  liens  and  incumbrances,  is  void. 
Brown  v.  Butters,  40  Iowa,  544. . 

84.  In  an  action  to  set  aside  a  sale,  the  peti- 
tion failed  to  aver  that  it  was  made  for  less  than 
two-thirds  of  its  appraised  value  and  the  sher- 
iff's return  recited  that  the  sale  was  for  more: 
Held,  that  the  sale  complied  with  the  require- 
ments of  the  statute.    Id. 

86.  If  the  liens  were  ascertained  by  the  sher- 
iff when  it  was  the  duty  of  the  appraisers,  this 
fact  would  not  invalidate  a  sale  otherwise  valid. 
Id. 

36.  It  is  the  policy  of  the  law  to  uphold  ju- 
dicial sales,  and  they  will  not  be  held  invalid  for 
mere  irregularities  not  affecting  the  power  of 
the  officer  to  sell.  {Hill  v.  Baker,  32  Iowa,  302; 
Davis  V.  Spaulding,  36  Id.,  610;  Cavender  v. 
Smith,  1  Id.,  306.)    Id. 

87.  Whether  it  be  the  duty  of  the  appraisers 
to  ascertain  and  return  the  amount  of  incum- 
brances upon  the  property  appraised,  or  whether 
the  amount  should  be  determined  by  the  pur- 
chaser at  his  peril,  qucere  f  Barber  v.  Tyron  <t 
Pierce,  41  Iowa,  349. 

38.  The  party  who  assails  the  validity  of  a 
judicial  sale  upon  the  ground  that  the  amount 
bid  does  not,  with  the  incumbrances,  equal  two- 
thirds  of  the  appraised  value,  has  the  burden 
and  must  show  the  amount  of  the  incumbraces. 
Id. 

39.  A  sale  of  realty  under  a  judgment  ren- 
dered after  the  Code  took  effect,  upon  a  debt 
contracted  before  that  time,  should  follow  the 
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requirements  of  the  Code,  and  no  appraisement 
need  be  made.  Fonda  v.  dark,  43  Iowa,  300; 
Bdbcock  V.  Gumey,  42  Id.,  154. 

40.  Mere  irregularities  in  the  sale  will 
not,  in  the  absence  of  fraud,  affect  the  title  ac- 
quired by  an  innocent  purchaser.  Cooley  v. 
Wilson,  43  Iowa,  425. 

41.  Sale  of  homestead  property.    The 

sale  under  execution  of  a  part  of  a  homestead, 
in  connection  with  other  land  from  which  it  is 
not  divided,  renders  the  sale  void,  even  though 
the  owner  has  failed  to  have  the  homestead 
platted  and  the  plat  recorded.  LinscoU  i?. 
Lamart  et  ah,  46  Iowa,  312. 

42.  :  exemption  may  be  waived. 

The  homestead  may  be  sold  on  execution 
where  the  debt  upon  which  the  judgment  is 
rendered  was  created  by  written  contract,  exe- 
cuted by  those  having  the  power  to  convey  the 
homestead,  and  expressly  stipulating  that  it 
shall  be  liable  for  the  debt.  Foley  v.  Cooper  ei 
al.,  43  Iowa,  376. 

43.  The  parties  possessing  the  homestead 
may  insist,  however,  that  their  other  property 
shall  be  exhausted  before  the  homestead  is  sold. 
Id, 


4A. 


estoppel.    If  they  have  notice  of 


the  sale  of  the  homestead  and  make  no  objection 
thereto,  they  are  estopped  to  afterwards  claim 
that  other  property  should  first  have  been  ex- 
hausted.   Id, 

See,  further,  Homestead. 

46.  Purohaser  at  guardian's  sale.    The 

purchaser  of  real  estate  at  guardian's  sale  htus 
no  right  to  infer,  from  the  guardian's  assurance 
that  he  will  give  a  good  titie,  that  he  is  acquir- 
ing a  titie  in  fee  simple,  and,  such  assurance  be- 
ing given  in  good  faith  and  without  fraudulent 
intent,  the  purchaser  is  not  entitied  to  equitable 
relief  even  though  he  may  have  been  misled 
thereby.     Findley  v,  Richardson,  46  Iowa,  103. 

46.  The  purchaser  having  acquired  all  the  in- 
terest of  the  ward  in  the  land,  he  cannot  refuse 
to  pay  a  promissory  note  given  for  the  purchase 
money  on  the  ground  of  a  failure  of  considera- 
tion.   Id, 

See,  further.  Guardian  and  Ward. 

47.  Sale  after  return  day.  A  sale  under 
execution  after  return  day,  under  a  levy  made 
during  the  life- time  of  the  writ,  is  valid;  and  in 
the  absence  of  any  showing  to  the  contrary  it 


will  be  presumed  that  the  levy  was  thus  made. 
WHght  V.  Hohell  et  al„  35  Iowa,  288.  Citing 
Stein  17.  Chambers,  18  Id.,  474;  Butterfield  v. 
Walsh,  21  Id.,  98;  Moomei/  v,  Maas,  22  Id.,  386; 
Phillips  V.  Dana,  3  Scammon,  551 ;  Wheaton  v. 
Sexton,  4  Wheat.,  503. 

48.  Notioe  of  levy  and  sale.  A  notice 
of  the  levy  is  not  required  to  be  served  upon  the 
judgment  defendant  when  the  property  levied 
upon  is  occupied  by  his  tenants.  Bahcoek  r. 
Ourney,  42  Iowa,  154. 

49.  The  statute  requiring  notice  of  the  sale  to 
be  given  is  directory,  and  in  the  absence  of  fraud 
a  taQure  of  the  officer  to  follow  the  statute  will 
not  render  the  sale  and  deed  void.  {Caoender 
V,  Heirs  of  Smith,  1  Iowa,  306.)  Cooley  v, 
Wilson,  42  Iowa,  425. 

60.  The  notice  of  levy  of  execution  on  real 
estate,  required  by  section  3087*  of  the  Code  to 
be  served  upon  the  defendant  where  he  is  in 
actual  occupation  and  x>osses8ion  of  the  land, 
need  not  be  given  him  when  the  land  is  in  the 
possession  and  under  the  control  of  an  agent. 
Actual  occupation  by  the  owner  is  contemplated 
by  the  statute.  Bennett  dt  Frantz  v.  Burton  et 
al,,  44  Iowa,  550. 

IV.  Redemption. 

61.  By  assignee  of  judgment.  A  judg- 
ment appeared  on  the  record  to  be  paid  only  in 
part.  An  assignee  thereof  claimed  the  right 
thereunder  to  redeem  from  a  sale  of  real  estate 
under  a  prior  judgment:  Held,  that  it  might  be 
shown  that  the  assigned  judgment  was  satisfied 
in  full  before  assignment,  and  thereby  defeat  the 
assignee's  right  of  redemption.  Ruddleedin  r. 
Smith,  36  Iowa,  669. 

62.  By  junior  lien  holder :  homestead. 

P.  recovered  a  judgment  against  Q.  for  the  pur- 
chase money  of  the  homestead,  and  purchased 
the  property  at  execution  sale  iot  less  than  the 
amount  of  his  debt.  F .  also  recovered  judgment 
against  Q.  after  the  date  of  P.'s  judgment  upon 
a  claim  alleged  to  antedate  the  purchase  of  the 
homestead:  Held, 
1.  That  F.  could  show  aliunde  that  the  debt 


*  Sbo.  8087.  If  the  d«fendiuit  Is  in  aotnal  oooapattcm 
Mid  poflMMion  of  any  part  of  the  land  levied  on,  the  offloer 
havinff  the  execution,  shall,  at  least  twenl^  days  prevloaa 
to  such  sale,  serve  the  defendant  with  written  notice,  stat- 
ing that  the  ezeontlon  is  levied  on  said  laud,  and  mentfon- 
ing  the  time  and  place  of  sale;  and  sales  made  without  the 
notioe  required  in  this  se<Mon,  maybe  set  aside  on  motion 
made  at  ua  same  or  the  next  term  thereafter. 
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was  oontractud  before  the  acquisition  of  the 
homestead. 
2.  That  he  was  entitled  to  redeem  from  P.^s 
purchase  upon  payment  of  the  amoont  of 
hib  bid.    Phelps  v.  Finn,  45  Iowa,  447. 

58.  From  foreolosure  sale.  F.  executed 
a  mortgage  upon  realiy  to  secure  certain  notes. 
He  afterward  sold  the  land  to  S.  subject  to  the 
mortgage,  and  contracted  with  B.  to  protect  him 
from  personal  liability  upon  notes.  The  land 
was  sold  under  a  judgment  against  S.,  and  the 
purchaser,  E.,  received  a  shcrijf 's  deed  therefor. 
The  mortgage  was  afterward  foreclosed  and  E.* 
also  became  the  assignee  of  the  sheriff's  certifi- 
cate of  sale  thereunder.  The  land  failing  to  sell 
for  the  whole  of  the  mortgage  debt,  B.  became 
liable  for,  and  paid  the  remainder,  and  brought 
an  action  to  be  allowed  to  redeem  the  land  from 
the  foreclosure  sale:  Held,  that  E.  being  the 
owner  of  the  land  under  the  former  execution 
sale,  was  alone  entitled  to  redeem,  and  that  his 
poichaae  of  the  certificate  of  sale  was  in  effect  a 
redemption.   Brooks  v,  Keister,  45  Iowa,  303. 

64.  Bedemption  permitted  after  exe- 
oution  of  deed.  Where  the  execution  and 
return  were  kept  in  the  office  of  the  judgment 
plaintiff  *s  attorneys  until  after  the  time  for  re- 
demption had  expired,  and  the  party  having  the 
right  of  redemption  had  made  reasonable  efforts 
to  ascertain  the  amount  necessary  to  redeem 
without  avail  until  after  the  time  had  expired, 
when  he  paid  the  amount  to  the  clerk,  it  was 
hehl  that  the  sheriff's  deed  should  be  set  aside 
and  redemption  permitted.  Hammerskam  v. 
Fairall  et  al.,  44  Iowa,  462. 

66.  Agreement  as  to  redemption.  Evi- 
dence held  insufficient  to  sustain  an  agreement 
tliat  the  owner  of  land  should  be  permitted  to 
xedeemfrom  sheriff's  sale.  Campbell  v,  Jones 
^  a/..  40  Iowa,  691. 

See,  further,  Mortoagb,  sub-title  Redbup- 

TIOK. 

y.  Thb  Deed. 

66.  Efitoot  of,  where  there  is  an  out- 
standing oertifloate.  The  possession  of  a 
tiheriff*s  deed  executed  upon  the  statement  of 
tiie  grantee*s  assignor,  that  he  owned  the  certifi- 
cate of  sale  but  had  lost  or  mislaid  it,  will  not 
conclude  the  real  owner  of  the  certificate.  Where 
the  equities  are  with  the  latter,  and  the  deed 
executed  by  the  sheriff  is  unauthorized,  it  will 


be  set  aside.    Bowman  v.  Davis  etal.^dd  Iowa, 

ad8. 

67.  Efibet  of  delay  in  procuring  sher- 
ifTs  deed.  Delay  in  taking  a  sheriff's  deed 
will  not  estop  the  purchaser  from  asserting  his 
titie  under  the  sale,  when  no  right  adverse  to 
his  title  was  acquired  after  the  expiration  of 
twenty  days  from  the  time  when  he  was  entitled 
to  a  deed,  and  the  execution  of  the  sheriff  *s 
deed.  Wood,  Bacon  dt  Co.  v.  Young,  38  Iowa, 
102. 

68.  Effect  of  mistake  in  deed.  That  a 
sheriff's  deed  described  a  larger  parcel  of  land 
than  the  amount  sold  did  not  invalidate  the  sale 
respecting  that  which  was  really  sold  and  set 
out  in  the  deed.    Oleson  v.  Bullard,  40  Iowa,  9. 


JUBISDICTION. 

I.  Obnerallt. 

II.  What  will  Confer  or  Defeat  it. 
a.  Consent^  waiver  and  appearance, 
h.  Defective  notice  or  service, 
c.  Service  on  non-resident  defendant. 


I.  Obnbrallt. 

1.  In  counties  bordering  on  the  Mis- 
Bissippi  river.  The  District  Courts  of  the  State 
in  counties  bordering  on  the  Mississippi  river, 
have  jurisdiction  of  offenses  coiomitted  any- 
where on  the  waters  thereof,  although  such  of- 
fenses were  committed  beyond  the  medium  filum 
aqua  and  near  to  the  lands  of  a  coterminous 
State.  The  State  v.  Mullen,  aS  Iowa,  199.  Cit- 
ing Gilbert  v.  The  Moline  Water  Power  and 
Manufacturing  Company,  19  Id.,  319;  Mahle  v. 
The  Transportation  Co.,  85  N.  Y.,  352. 

2.  A  person  may  be  tried  in  our  courts  for 
keeping  a  house  of  ill-fame  on  a  boat  in  the 
Mississippi  river,  although  such  boat  may,  when 
so  used,  for  a  portion  of  the  time,  as  the  water 
recedes,  rest  on  the  soil  of  an  island,  and  on  the 
cast  side  thereof,  near  to  the  Illinois  shore.    Id. 

3.  They  also  have  jurisdiction  to  abate  a  nuis- 
ance caused  by  and  on  such  boat,  even  when 
resting  on  the  island  in  the  manner  above  stated. 
Such  power  is  essential  to  the  exercise  of  the 
jurisdiction  given  to  Iowa  by  the  act  of  Congress 
admitting  her  as  a  State.    Id. 

4.  Of  violations  of  city  ordinances. 

Under  the  Code  the  jurisdiction  of  mayors  of 
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cities  and  incorporated  towns  over  persons  gnilty 
of  yiolations  of  municipal  ordinances  is  not  ex- 
closive,  and  a  justice  of  the  peace  may  issue  a 
warrant  for  the  arrest  of  one  charged  with  such 
offense,  and  detain  him  in  custody  until  the  day 
of  trial.    JaquUh  v,  Royce,  42  Iowa,  406. 

6.  Jurifldiotion  of  jostioes  of  the  peace. 

Respecting  the  jurisdiction  of  justices  of  the 
peace,  see  titie  Justices  of  the  Peace,  post. 

6.  Of  probate  court.  The  probate  court 
has  jurisdiction  to  appoint  an  administrator, 
even  in  a  county  where  there  is  no  property  of 
deceased  beyond  an  interest  in  an  action  at  law, 
and  its  abjudication  is  not  open  to  coUateral  at- 
tack. Murphy,  Neal  dt  Co.  et  al.  v,  CreigJUon, 
45  Iowa,  179. 

7.  Of  district  court.  The  District  Court 
has  jurisdiction  of  an  action  against  an  admin- 
istrator and  his  sureties  on  his  official  bond,  for 
his  neglect  to  collect  the  assets  of  the  estate  and 
for  his  appropriation  of  them  to  his  own  use. 
Jenkins  v.  Shields,  36  Iowa,  526. 

8.  The  jurisdiction  of  the  District  Court  under 
the  Code  of  IS*'^!,  over  the  subject  matter  of  the 
foreclosure  of  tax  deeds,  does  not  require  to  be 
shown  of  record,  to  give  its  judgment  validity, 
when  assailed  in  a  collateral  proceeding.  Hun" 
ger  v.  Barlow,  39  Iowa,  539. 

9.  In  an  action  by  attachment  in  the  Circuit 
Court,  upon  a  note  not  yet  due,  the  attachment 
is  the  subject  matter  of  the  action  in  such  sense 
that  an  injunction  will  not  be  granted  by  the 
District  Court  restraining  the  defendant  from 
making  waste  of  the  property  attached.  Cooney 
V.  Moroney  et  al,,  45  Iowa,  292. 

See,  further,  titie  Courts,  sub-titie  District 
AND  Circuit  Courts. 

10.  Of  federal  courts:  removal  of 
causes.  The  State  courts  have  the  power  to 
inquire  into  the  truth  of  the  &cts  alleged  in  a 
petition  for.  the  removal  of  a  cause  from  the 
State  to  the  Federal  court.  Burch  v.  The  Dav- 
enport dt  St,  Paul  R.  Co.  etaL,4&  Iowa,  449. 

11.  Under  section  639,  U.  S.  Rev.  Statutes,  a 
cause  in  which  there  are  two  or  more  parties  de- 
fendant cannot  be  removed  upon  the  petition  of 
a  defendant  who  is  a  citizen  of  another  State, 
unless  it  can  be  finally  determined,  so  far  as  it 
concerns  him,  without  the  presence  of  the  other 
defendants;  and  a  cause  cannot  be  removed  on 
the  ground  of  pr^'udice  or  local  influence  unless 


the  controversy  is  wholly  between  citizens  of  dif- 
ferent States.    Id. 

12.  Where  exclusive  jurisdiction  of  all  the 
defendants  has  once  attadied,  notwithstanding 
some  of  them  be  residents  of  other  States  than 
the  one  in  which  the  action  is  brought,  the  cause 
should  be  continued  until  there  is  a  complete 
determination  of  all  the  matters  in  controversy 
between  all  the  parties.    Jd. 

13.  The  fact  that  a  statute  governing  the  re- 
moval of  causes  to  the  federal  court  had  not 
been  published  in  such  a  manner  as  to  bring  it 
to  the  notice  of  the  parties,  or  their  attorneys, 
will  not  operate  to  suspend  its  enforcement 
against  them.  Barber  v.  The  St.  L.,  K.  C.  dt  N. 
R.  Co.,  43  Iowa,  223. 

14.  Under  section  639,  U.  S.  Rev.  Statutes* 
causes  between  residents  of  different  States  may 
be  removed  from  the  State  to  the  federal  courts, 
upon  a  showing  of  pr^'udice  and  local  influence 
whereby  justice  would  be  defeated;  and  an  ap- 
pUcation  based  upon  tills  ground  may  be  made 
at  any  time  before  trial.    Id. 

16.  Section  639,  U.  S.  Rev.  Statutes,  was  not 
repealed  by  the  enactment  of  the  Act  of  March 
3,  1875.    Id. 

16.  An  application  for  the  removal  of  a  cause 
on  the  ground  that  the  parties  are  residents  of 
different  States  must  be  made  at  or  before  the 
first  term  at  which  it  could  be  triable,  and  a  sub- 
sequent application  will  not  avail,  even  thoug^h 
it  appear  that  the  cause  could  not,  in  fact,  have 
been  reached  for  trial  before.    Id. 

17.  An  application  for  the  removal  of  a  cause 
to  the  federal  court,  on  the  ground  of  the  citi- 
zenship of  the  parties,  should  be  made  before  or 
at  the  term  at  which  the  cause  is  first  triable 
under  law,  whether  the  parties  are  ready  to  try 
it  or  not.  The  C,  B.  dt  Q.  JR.  Co.  v.  Welch,  44 
Iowa,  665. 

18.  Where  sJR/erB, procedendo  had  been  issued, 
a  petition  for  rehearing  was  filed  within  sixty 
days,  it  was  held  that  the  cause  could  not  be 
transferred  to  the  federal  court  upon  the  filing 
of  a  petition  therefor  and  bond  in  the  court  be- 
low, in  accordance  with  the  requirements  of  the 
act  of  1875,  pending  the  action  of  the  Supreme 
Court.  McKinley  v.  The  C.  dt  N.  W.  R.  Co., 
44  Iowa,  314. 

19.  Venue:  residence  of  deltendant. 

Actions  not  of  a  local  nature,  commenced  in  the 


jumsoacTioN. 


QtnmUy. 


Ubited  States  District  Court,  moet  be  prosecated 
bk  the  division  where  the  defendant,  or,  if  there 
are  more  than  one,  where  one  of  the  defendants 
sesides.    JOaran  v.  Zkivu^  43  Iowa,  S6. 

90.  <— •:  presumption.  It  will  be  pre- 
Muned,  when  a  judgment  in  that  is  made  the 
basis  of  an  action  in  another  foram,  that  the 
eoort  had  jurisdiction  of  the  paities,  in  the  ab- 
of  aifiimattye  evidenoe  to  the  contravy. 


21.  :  service.    That  service  was  not 

made  upon  the  defendant  in  the  division  will  not 
d^eat  the  jurisdiction  of  the  court.  It  is  suf- 
ficient if  he  reside  in  the  division.    Id. 

22.  Bankraptoy  proceedings.  That  the 
bankrupt  and  two- thirds  of  the  creditors  in  num- 
ber and  one  half  in  value  signed  a  paper,  reciting 
that  a  proposed  composition  was  by  them  con- 
firmed, instead  of  signing  the  resolution  of  com- 
position, as  required  by  the  terms  of  the  bankrupt 
act,  was  a  mere  irregularity  which  constitutes  no 
proper  ground  of  olgection  to  the  admissibility 
of  the  record  in  a  proceeding  in  another  court 
and  would  not  affect  the  jurisdiction  of  the  lat- 
ter. Smith,  Stebbins  dt  Co,  «.  Ehigle,  44  Iowa, 
245. 

28.  The  failure  of  the  paper  containing  the 
anent  of  the  creditors  to  a  proposed  compo- 
sition to  recite  that  it  is  signed  by  two-thirds  of 
the  creditors  in  number  and  one-half  in  value, 
cannot  be  made  ground  of  attack  in  a  collateral 
proceeding.    Id, 

24.  Sufficiency  of  notice.  Where  the 
oziginal  notice  stated  that  the  plaintiff'  claimed 
a  certain  sum  of  money  on  a  note  and  the  fore- 
diosure  of  a  mortgage,  but  the  petition*  while 
describing  the  mortgage,  failed  to  ask  a  foreclos- 
ure thereof,  held^  that  a  judgment  of  foreclosure 
was  not  void,  but  voidable  only,  and  might  be 
set  aside  upon  motion,  but  that  the  judgment  for 
the  amount  due  upon  the  note  eiiould  stand. 
O* Connor  v.  CoUer  e<  a/.,  44  Iowa,  48. 

Sec,  more  fully,  Osioixal  Notigs. 

26.   Courts  of  limited  jurisdiction. 

When  the  jurisdiction  <tf  a  court  of  limited  ju- 
risdiction has  once  attached,  its  subsequent  pro- 
ceedings are  presumed  to  be  as  regular  as  those 
of  a  court  of  general  jurisdiction,  and  they  can- 
not bo  collaterally  impeached  or  attacked. 
{Cooper  p.  Sunderland,  S  Iowa,  114;  Long  v, 
Burnett,  13  Id.,  28;  Davenport  v.  Schmidt,  15 
29 


Id.,  213;  Shawka»  p.  Ltiffer,  24  Id.,  217.)  SmOk, 
Skbbins  <0  Co.  v.  Engk  et  dl.,,4i  le«a,  2fi&. 

20.  Having  acquired  jui3sdictiaii».  it  hae  the 
light  to  decide  all  questions  subeeQseatls^arisiBg^ 
and  its  decisions  are  binding  and  conclsti've  im* 
til  reversed  by  some  direct  proceeding.    M. 

27.  Jurisdiction  will  be  presumed. 

In  an  action  involving  the  validity  of  a  judg- 
ment rendered  by  a  court  of  general  jurisdiction, 
the  authority  of  "the  court  to  render  the  judg- 
ment will  be  presumed.  To  establish  its  juris- 
diction affirmatively,  it  is  not  neoessaiy  that  the 
£ftcts,  evidence,  or  drcumstajices  conferring  it, 
should  be  set  out  in  the  spec(»d;  and  should  the 
record  disclose  nothing,  jurisdiction  over  both 
the  person  and  suljeet  matter  will  be  presumed, 
when  the  validity  of  the  judgment  is  questioned 
collaterally.  Following  Boker  et  al,  v,  Cht^ms 
et  oL.,  12  Iowa,  204.  Hunger  v.  Barlow  et  al,,  39 
Iowa,  539. 

28.  In  actions  against  a  receiver.    It 

is  not  essential  to  the  jurisdiction  of  a  court  of 
law  in  an  action  for  damages  against  a  defend- 
ant corporation  which  is  in  the  hands  of  a  re- 
ceiver, that  leave  to  prosecute  should  first  be 
obtained  of  the  court  appointing  the  receiver. 
Allen  V,  The  Central  Railroad,  42  Iowa,  683. 

29.  In  actions  by  administrators.    An 

action  by  an  administrator  to  recover  money, 
alleged  to  have  been  obtained  under  a  lease 
assigned  the  defendant  by  the  intestate  in  fraud 
of  his  creditors,  is  cognizable  at  law.  Doe  v. 
Clark  <^  Haddock,  42  Iowa,  123. 

80.  On  service  by  publication.  Under 
chapter  240,  Acts  of  the  Sixth  General  Assembly, 
an  affidavit  that  the  person  to  be  served  could 
not  be  found  within  the  State  must  have  ap- 
peared of  record  to  confer  jurisdiction  upon  the 
court  for  the  issuance  of  an  order  of  publication. 
{Abell  V.  Cross,  17  Iowa,  172;  Bardsley  v.  Hines^ 
33  Id.,  157.)  Bradley  v.  Jamison  et  al,,  46 
Iowa,  68. 

31.  The  &ct  of  the  issuance  of  an  order  of 
publication,  in  the  absence  of  a  recital  in  the 
record  that  an  affidavit  was  filed,  will  not  justi^f 
the  presumption  that  the  affidavit  waa  made  or 
that  the  court  passed  upon  the  question  of  its 
jurisdiction.    Id. 

82.  Jurisdiction  is  acquired  in  eases  wlMteia 
service  is  made  by  publication  only  upon  eo»- 
pliance  with  the  terms  of  the  statute,  and  jodg- 
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ments  therein  are  not  valid  unless  the  jurisdic- 
tion is  obtained  in  the  manner  pointed  oat.    Id. 

33.  In  proceedings  to  foreclose  tax  titles  nnder 
the  statute  in  force  prior  to  1860,  publication 
oould  only  be  made  upon  the  order  of  the  court, 
and  in  the  absence  of  such  order  publication 
would  not  confer  jurisdiction.  Miller  v,  Carbin 
et  ux,,  46  Iowa,  150. 

84«  In  cases  where  jurisdiction  is  acquired  by 
publication  of  notice  as  prescribed  by  statute, 
presumptions  will  not  be  indulged  to  support 
the  jurisdiction  of  the  court.  (McGaher  v.  Carry 
6  Iowa,  831;  Tunis  v,  Withrow,  10  Id.,  805; 
Broghill  v.  Lash,  8  0.  Greene,  357.)  Id.,  and 
Bradlay  v.  Jamison,  supra, 

86.  Where  objections  to  can  be  raised. 

rhe  right  of  a  city  to  maintain  an  ordinary  ac- 
tion at  law  for  the  collection  of  delinquent  taxes, 
is  not  a  jurisdictional  question  which  might 
be  raised  at  any  time,  and  cannot  first  be  urged 
in  the  Supreme  Court.  It  should  be  raised  by 
demurrer  or  otherwise  in  the  couit  below.  The 
City  of  Davenport  p.  The  C,  R,  I.  dt  P.  R.  Co., 
38  Iowa,  633. 

II.  What  Will  Confbb  ob  Dbfbat  it. 
a.  Consent,  %oa%ver  and  appearance. 

86,  Waiver  of  objections  to.  An  appeal 
from  a  judgment  of  a  justice  of  the  peace  was 
taken  to  the  District  Court  before  the  act  creat- 
ing the  Circuit  Court  went  into  operation.  The 
appellee  afterward  filed  the  transcript  in  the  Cir- 
cuit Court  and  obtained  judgment  thereon 
digainst  the  defendant  and  his  surety  in  the  ap- 
peal bond.  At  the  following  term  defendant 
made  application  to  set  the  judgment  aside  for 
reasons  assigned,  but  made  no  objections  to  the 
jurisdiction.  Held,  that  by  appearing  and  faQ- 
ing  to  object  to  the  jurisdiction  of  tlie  Circuit 
Court,  he  was  thereby  estopped  firom  urging  it 
for  the  first  time  on  appeal  to  the  Supreme  Court. 
The  Iowa  Northern  Central  Railway  Co.  v.  Rit- 
ter  et  al.,  36  Iowa,  568. 

87.  The  jurisdiction  in  this  case,  is  not  of  such 
character  that  it  cannot  be  conferred  by  con- 
sent.   Id. 

38.  An  oljection  to  the  jurisdiction  of  a  jus- 
tice of  the  x>eaoe  will  be  presumed  to  have  been 
waived  unless  made  upon  the  trial  before  him. 
It  cannot  fixst  be  raised  upon  appeal  in  the  Dis- 
izict  Court.    The  State  v.  Kinney,  41  Iowa,  424. 

89«  When  the  venue  in  an  action  at  law  com- 


menced in  the  District  Court  was,  upon  motion 
of  defendant,  grounded  on  the  prgudice  of  the 
judge,  ordered  to  be  changed  to  the  Circuit 
Court  before  the  legislation  conferring  on  said 
court  chancery  jarisdiction,  and  the  defendant, 
after  such  jurisdiction  had  been  conferred  on  it. 
appeared  therein  and  filed  a  general  demurrer 
to  the  petition,  and  also  to  the  jurisdiction  of 
the  court,  on  the  ground  that  the  relief  prayed 
for  could  only  be  granted  by  a  court  of  eqnilT'. 
and  that  the  Circuit  Court  had  no  equity  powers 
when  the  order  for  the  change  of  venue  was 
made,  it  was  held,  that  the  general  appearance 
of  the  defendant  waived  any  objection  as  to  the 
jurisdiction,  and  that  the  demurrer  thereto  was 
properly  overruled.  Polk  Co.  v.  Hierb,  87  Iowa, 
361. 

40.  Appearance  by  attorney.  That  an 
attorney  was  not  authorized  to  accept  service  of 
notice  will  not  affect  the  jurisdiction,  if  his  sub- 
sequent appearance  in  the  case  was  authorized. 
Fanning  v.  The  Minnesota  Railroad  Company, 
87  Iowa,  379. 

41.  Effect  of  appearance  to  file  mo- 
tion. By  filing  a  motion  to  dismiss  the  attach- 
ment for  a  defect  in  the  affidavit,  and  other 
reasons  which  can  only  be  considered  after  the 
court  has  acquired  jurisdiction,  a  prior  motion 
to  dismiss  the  action  on  account  of  a  defect  in 
the  original  notice  is  waived,  and  general  ap- 
pearance entered  for  defendant.  Wood,  Bacon 
dt  Co.  V.  Young  et  al.,  33  Iowa,  102. 

42.  A  motion  which  calls  into  action  the 
powers  of  the  court  for  any  purpose  except  to  de- 
cide upon  its  own  jurisdiction  constitutes  a  full 
appearance.  (Ulmer  v.  Hiatt,  4  G.  Greene, 
489;  Deshler  v.  Foster,  Monis,  404;  Chittenden 
V.  Hdfbs,  9  Iowa,  418.)    Id. 

48.  Appearance  of  defSandant  as  a  wit- 
ness. The  appearance  of  a  defendant  who  has 
not  been  served  with  notice,  to  testify  as  a  wit- 
ness, does  not  constitute  an  appearance  bringing 
him  within  the  jurisdiction  of  the  court  as  a 
party.  Nixon  v.  Downey  dk  Wolverton,  42  Iowa, 
78. 

h.  Defective  notice  or  service. 

44.  Where  defSandant  is  not  served  the 
number  of  days  required  by  law  the  jur- 
isdiction* of  the  court  vriU  not  be  disturbed,  nor 
the  judgment  rendered  invalid  by  the  fact  that 
the  defendant  was  not  served  the  number  of 
days  required  by  law.    This  would  simply  be  a 
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case  of  defective  service,  instead  of  no  service. 
{Cooper  V,  Sunderland,  3  Iowa,  114;  Baker  v. 
Chapline,  12  Id.,  204;  Boneall  v.  Isett,  14  Id., 
809;  Morrow  v.  Weed^  4  Id.,  77;  Bollinger  v. 
Tarbell,  16  Id.,  491;  Shawhan  v.  Laffer,  24  Id., 
217;  Purseley  v.  Hayes,  22  Id.,  11;  Lyons  v. 
Vanatta,  85  Id.,  521;  Shea  v.  Quinton,  30  Id., 
58.)    Darrah  v.  Watson,  86  Iowa,  116. 

46.  Defective  notioe.  A  defective  notice 
does  not  affect  the  jurisdiction  of  the*  court  or 
the  validity  of  its  proceedings.  Such  a  case  is 
not  one  of  no  notice,  bat  of  defective  notice, 
npon  a  sufficiency  of  which  the  court  had  a  right 
to  pass.  Dougherty  v.  MeManus,  86  Iowa,  657, 
and  cases  above  cited;  Woodbury  v.  MeGuire, 
42  Id.,  839. 

46,  Sufficiency  of  service.  Where  the 
service  of  the  notice  has  been  adjudged  sufficient 
by  the  court  to  which  it  was  returnable,  the 
court  will  be  presumed  to  have  acquired  juris- 
diction thereby.  (Shawhan  v.  Loffer,  42  Iowa, 
218;  Purseley  v.  Hayes,  32  Id.,  11;  Cooper  v, 
Sunderland,  3  Id.,  125.)  Tharp  et  al.  v.  Brenne* 
man,  41  Iowa,  251. 

47.   :   partnership.     While  service 

upon  one  member  of  a  firm  gives  the  court  juris- 
diction over  all  the  members,  in  an  action  against 
the  firm,  yet  service  upon  an  alleged  partner,  the 
fiict  of  the  partnership  not  being  established, 
does  not  confer  jurisdiction  upon  another  alleged 
partner.  Nixon  v,  Downey  ^  Wolverton,  42 
Iowa,  78. 

4S.  Where  service  purports  to  be  made  upon 
the  individual  members  of  a  firm,  and  the  name 
of  one  of  them  is  miscalled  in  all  the  proceed- 
ings, the  service  upon  his  co- partners  will  not 
give  the  court  jurisdiction  of  hhn,  and  his  inter- 
est in  the  property  levied  upon  under  the  judg- 
ment will  not  be  divested  by  the  judicial  sale. 
Weaver-  v.  Carpenter,  42  Iowa,  343. 

49.  Action  upon  a  judgment.    In  an 

action  upon  a  judgment  which  is  sought  to  be 
made  the  basis  of  a  new  recovery,  it  is  permissi- 
ble to  show  that  the  court  rendering  the  judg- 
ment had  no  jurisdiction,  notwithstanding  a 
recital  in  the  judgment  that  the  defendant  was 
duly  and  legally  served  with  notice  of  the  pen- 
denqr  of  the  suit.  (Newcomb  v,  Dewey,  27 
Iowa,  881;  Stone  v.  Skerry,  81  Id.,  482;  Dunlap 
V.  Cody,  Id.,  260;  Whetstone  v.  Whetstone,  Id., 
276.)    Clark  V.  Little,  Al  Iowa,  W. 


60. 


;  direct  sttaok.    When  in  rach 


an  acfion  the  defendant  by  proper  answer  denies 
that  he  was  served  with  notice,  his  defense  is 
not  a  collateral,  but  direct  attack  upon  the  judg- 
ment.   Id. 

c.  Service  on  non-resident  defendant, 

61.  Personal  judgment.  The  feet  that 
it  I4>pear8  from  the  record  that  the  proceeding 
was  commenced  by  attachment  on  the  ground 
of  the  non-residence  of  the  defendant  will  not 
invalidate  a  personal  judgment  rendered  in  the 
action,  when  it  further  appears  that  he  was  per- 
sonally served.  Darrah  v,  Watson,  36  Iowa, 
116. 

62.  (General  rule.  The  doctrine  is  well 
settied  that  no  State  can  by  its  judgments  ren- 
dered in  its  courts  bind  personally  a  defendant 
who  is  not  within  its  jurisdiction,  and  on  whom 
no  notice  has  been  served.  (Melhop  db  King- 
man V.  Doane  dt  Co.,  81  Iowa,  397,  and  cases 
cited.)  And  that  to  entitie  a  judgment  ren- 
dered in  one  State  to  the  full  faith  and  credit 
mentioned  in  the  Constitution  and  laws  of  the 
United  States  the  court  must  have  had  jurisdic- 
tion not  only  of  the  subject-matter,  but  of  the 
person  of  the  defendant.    Id. 

68.  Service  while  within  the  jurisdic- 
tion. The  courts .  of  the  State  of  Iowa  may 
acquire  jurisdiction  of  the  person  of  a  resident 
of  a  sister  State  by  the  service  of  original  pro- 
cess upon  him  while  within  this  State.    Id. 
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I.  General  Principlb8. 

1.  Direction  of  yerdict  by  court.   If 

there  is  no  evidence  tending  to  establish  plain- 
tiff *s  case,  or  if  there  are  essential  ultimate  fiicts 
to  be  found  in  order  to  entitie  him  to  recover, 
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and  there  is  no  evidenoe  tendinfir  in  that  aiiec- 
tion,  the  comt  may  diied^the  jary  as  ix>  their 
▼cpdict  But  where  there  is  evidenoe  in  any 
degree  tending  to  establish  the  cause  of  action, 
the  case  must  be  left  to  the  determination  of  the 
jury.  Way^  administrator^  etc,^  v,  ThelUifuns 
Central  R.  R.  Co,,  35  Iowa,  585;  Green  f>,  M,  d: 
St.  Paul  R,  R,  Co.,  88  Id.,  100. 

2.  When  the  facts  on  a  given  point  are  not 
controverted,  the  court  may  properly  direct  the 
verdict  thereon.  {Thorp,  Smith  d^  Hanehett  v. 
Craig,  10  Iowa,  461 ;  Allen  v.  Pegram,  16  Id., 
163.)  Second  Nat.  Bank  of  Louisville,  Ky.  v, 
Curren,  36  Iowa,  555;  Atkinson  v.  Blair,  38 
Id.,  156. 

3.  Affidavits  of  jurymen.  An  affidavit 
of  a  juryman  is  not  admissible  for  the  purpose 
of  showing  that  he  was  unduly  influenced  by  his 
fellow  jurors.  Bingham  v,  Foster,  37  Iowa,  339. 
See  Morris  v.  Howe,  Id.,  490,  where  it  is  held 
that  affidavits  m^y  be  received  to  sustain  the 
verdict. 

4.  A  verdict  cannot  be  impeached  by  the  affi- 
davit of  a  juror  that  the  juiy  has  been  influenced 
by  statements  made  in  the  jury  room  by  one  of 
their  number.  Du^ilavey  v.  WcUson,  38  Iowa, 
399. 

6.  Affidavits  of  jurors  respecting  the  motives 
which  induced  an  agreement  to  a  verdict  will 
not  be  received  for  the  purpose  of  impeaching 
the  same.    Brown  v.  Cole  et  al,,  45  Iowa,  601. 

6.  Provinoe  of.  It  is  the  duty  of  the  court 
to  construe  a  written  contract,  and  error  to  refer 
the  same  to  the  jury.  (Eyser  v.  Weissgerher,  2 
Iowa,  463;  The  State  v.  DeLong,  12  Id.,  463; 
Lu£as  V.  Snyder,  2  G.  Gr.,  499;  Potter  v.  Woos- 
ier,  10  Id.,  834;  Thorp,  SmUh  dt  HaneheU  v. 
Cr«ig,  Id.,  461.)  Rohrabaaher  v.  Ware,  37 
Iowa,  85. 

7.  When  demand  for  must  be  made. 

The  demand  for  a  jury  must  have  been  made  and 
refused  at  the  term  during  which  the  case  was 
tried  to  constitnte  error  available  on  appeal, 
a  demand  at  a  former  term  when  the  cause  was 
continued  being  deemed  to  have  been  waived  by 
the  fJEulure  to  again  demand  it  at  the  time  of 
trial.    Davidson  v.  Wright,  46  Iowa,  383. 

8.  When  jury  may  be  demanded. 

Upon  the  probate  of  a  will  a  jury  trial  cannot  be 
demanded  as  a  matter  of  right;  and,  where  one 
had  been  granted,  it  was  not  error  to  set  aeide 


the  finding  of  fact  by  the  jury.    Cfilruth  v.  OU- 
ruth,  40  Iowa,  346. 

9.  Where,  upon  an  appeal  to  the  Circuit  Court 
&om  the  board  of  eqaalizafcion,  a  jury  was  de- 
manded and  refused,  and  the  finding  by  the  court 
was  the  same  under  the  evidence  as  the  verdict 
must  have  been  to  be  sustained,  the  issue  bein^r 
really  one  of  law,  it  was  held  that  the  refusal  to 
grant  a  jury  did  not  justify  a  reversal  of  the 
judgment.  The  Bremer  Co,  Bank  r.  Bremer 
Co.,  42  Iowa,  394. 

10.  By  what  law  governed :  change  of 
statute.  The  rights  of  the  parties  with  respect 
to  trial  by  juxy  are  determined  by  the  law  in 
force  at  the  time  of  the  commencement  of  the 
action,  and  are  not  affected  by  a  subsequent 
change  of  statute.  Wormley  v.  Hamburg  et  al., 
46  Iowa,  144. 

11«  When  the  jury  need  not  be  re- 
sworn. Upon  the  filing  of  a  substituted  peti- 
tion after  striking  out  the  name  of  a  party  plain- 
tiff, the  jury  need  not  be  re-sworn.  Semble^ 
even  if  the  issue  is  enlarged.  Hinkle  v.  Daven- 
port, 38  Iowa,  355. 

12«  Where  there  are  several  eauses 
of  action.  Where  there  are  several  causes  of 
action  set  up  in  different  counts,  and  only  one 
recovery  prayed  for,  a  verdict  which  is  supported 
by  the  evidence  introduced  under  any  one  of  the 
counts,  will  be  sustained.  Cohb,  Blasdel  tt  Co. 
V.  The  C„  R.  L  d^  P.  R.  R.  Co.,  38  Iowa,  601. 

18.  Sealed  yerdict.  Where  it  is  agreed 
that  if  the  jury  shall  agree  before  the  opening* 
of  court  the  following  morning,  they  may  seal 
their  verdict,  deliver  it  to  the  bailiff  and  sepa- 
rate, which  is  accordingly  done,  this  is  equiva- 
lent to  the  rendition  of  the  verdict  and  the 
recording  thereof  in  open  court,  and  the  jury 
cannot  afterward  be  polled  or  permitted  to  dis- 
sent therefrom.  Bingham  v.  Foster,  37  lowa^ 
339. 

14.  Fees  may  be  taxed  to  unsuooess- 
ftd  party.  The  statute  authorizing  the  jury*8 
fees  to  be  taxed  to  the  unsuccessful  party  is  not 
in  conflict  with  the  constitution.  lAttle  v.  Mc- 
Guire,  43  Iowa,  447. 

II.  Sbubotion,   Qualification   Aito  Chai^ 

LBKOB  OF  JUBOBS. 

16.  Challenge  for  cause.  Where  it  ap- 
peared that  a  juror  was  interested  in  a  case  upon 
a  contract  similar  to  that  upon  which  the  present 
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wfoi  was  based^  and  h^  combined  with  others 
JBifeerested  in  like  centracta,  to  defend  the  same, 
it  was  heldf  that  a  challenge  for  caase  was  prop- 
«iy  sustained.  Courhcright  v.  Striekler^  37 
Iowa,  882. 

16.  If  a  challenge  for  cause  is  overruled  and 
tiie  party  "wlnng  the  challenge  fails  to  exhaust 
Ids  peremptoiy  challenges,  the  action  of  the 
court  in  overriding  the  challenge,  even  if  eno- 
neons,  is  error  without  prejudice.  Barnes  r. 
The  Inearporated  Town  of  Newton^  46  Iowa, 

17.  Action  agains^  corporation.  In  an 
action  against  a  municipal  corporation  it  is  not 
enor  to  sustain  a  challenge  for  cause  against  a 
citizen  and  tax  payer  of  the  defendant.  (Dively 
9.  The  City  of  Cedar  Falls,  21  Iowa,  565;  Wood 
V.  Stoddard,  3  Johns.,  194;  Stryker  v.  Tumbull, 
8  Caines,  103;  Fine  v.  St.  Louis,  8  Mo.,  173; 
Sase  V.  The  City  of  St.  Charles,  49  Id.,  570.) 
Cramer  v.  The  City  of  Burlington,  42  Iowa,  315. 

18.  But  a  juror  is  not  disqualified  to  sit  upon 
the  trial  of  a  person  for  the  violation  of  a  city 
ordinance,  because  he  is  a  resident  of  the  city. 
The  State  v.  Wells,  46  Iowa,  662. 

19.  Where  juror  is  a  partner  of  party. 
In  an  action  for  damages,  a  juror  who  upon  voir 
dire  denied  that  his  sympathies  were  with  one 
of  the  parties,  or  that  he  was  pregudiced  in  favor 
of  either,  but  who  admitted  that  he  was  the 
partner  in  business  of  one  of  them,  was  held  to 
have  been  properly  excused  from  service  upon 
the  ground  that  a  reoovezy  might  have  affected 
the  copartnership  relation.  Stumm  v.  Hummel, 
S9  Iowa,  478. 

ao.  Formation  of  an  opinion.  A  juror 
who  stated  upon  his  examination  that  he  had 
not  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  but  had  in  regard  to  some 
of  the  transactions  in  the  case,  stating  further 
that  he  could  render  an  impartial  verdict  upon 
the  evidence,  was  held  to  be  competent  to  serve. 
State  V.  Bryan,  40  Iowa,  379. 

21.  Challenge  to  paneL  A  challenge  to 
the  panel  must  be  made  before  the  challenge  to 
any  individual  juror.  The  State  v.  Bryan,  40 
Iowa,  379. 

22.  A  challenge  to  the  array  is  unknown  to 
onr  statute.  After  challenges  to  the  individual 
hare  been  made,  a  challenge  to  the  panel  can- 
not be  entertained.    State  v.  Davis,  41  Iowa,  311 . 

2d.  How  drawn.    Jurors  for  the  Circuit 


and  iHstrict  Courts  may  be  drawn  from  the  same 
list.  A  separate  list  is  not  required  for  the  Cir- 
cuit Court.     The  State  r.  Lawrence,  38  Iowa,  51 . 

24.  When  lists  were  destroyed.  When 
the  lists  of  jurors  had  been  destroyed  by  fire,  it 
was  competent  for  the  District  Court  to  cause  a 
precept  to  be  issued  to  the  sheriff,  directing  him 
to  summon  a  new  panel  from  the  body  of  the 
county.  (Rev.,  §2738.)  The  State  v.  Arthur, 
39  Iowa,  631. 

26. :  how  to  be  summoned.    The 

precept  thus  issued  may  be  served  by  the  deputgr 
sheriff  or  a  si>eGial  constable  appointed  for  the 
purpose.    Id. 

26. :  body  of  the  oounty.    When, 

in  such  case,  twenty-four  jurors  were  selected 
from  ten  of  the  twenty  townships  of  the  county, 
it  was  held  to  be  a  sufficient  compliance  with 
section  2738,  of  the  Revision,  requiring  their 
selection  from  the  body  of  the  county.    Id. 

27.  Special  term:  change  of  statute. 

That  the  number  of  jurors  directed  to  be  sum- 
moned, for  a  special  term  was  the  same  as  the 
number  provided  for  in  such  a  case  by  the  Re- 
vision, does  not  imply  that  the  order  was  a  nul- 
lity respecting  the  number,  and  that  the  taking 
effect  of  the  Code  before  the  term  would  render 
a  panel  of  twenty-four  necessaiy.  F\field  v. 
Chick  et  al.,  39  Iowa,  651. 

III.-  The  Verdict,   its  Form   and  Suffi- 
ciency. 

a.  Form  and  sufficiency. 

28.  In  action  of  right.  The  jury,  in  an 
action  of  right,  returned  a  verdict  in  the  follow- 
ing form :  *'  We,  the  jury,  find  for  the  plaintiff 
in  the  sum  of  thirty  dollars.''  Held,  tiiat  the 
verdict  was  equivalent  to  a  finding  that  plaintiff 
was  entitled  to  possession  of  the  premises.  Dmn' 
iels  V.  The  Chicago  <lt  N.  W,  R.  R.  Co.,  35  Iowa, 
129. 


29.  Indefinite  findings  by  court.  In 
an  action  by  minors  to  redeem  lands  sold  for 
taxes,  and  to  recover  for  waste  committed  by  the 
purchaser  and  his  grantees,  the  court  found  that 
waste  had  been  committed  by  said  purchaser 
and  **  others  claiming  under  him  in  the  sum  of 
$800:"  Held,  that  the  finding  was  too  indefi- 
nite as  to  the  amount  of  waste  committed  by 
either  of  the  defendants  to  entitle  plaintiffs  to  a 
judgment  for  waste.  Kelly  et  al.  v.  Bums  et 
al.,  36  Iowa,  507. 
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IV.  Matters  Affectinq  thb  Verdict. 

a.  The  taking  of  papers  to  the  jury  room, 

80.  Taking  depositions:  admissibility 
of  afELdavits.  That  the  jury  took  with  them 
to  their  room  a  deposition  which  had  on  motion 
been  suppressed,  and  that  a  portion  of  it  had 
been  read  by  one  of  tlie  jurors,  will  not  consti« 
tute  sufficient  ground  for  setting  aside  the  ver- 
dict, when  it  appears  that  such  juror  had,  prior 
to  such  reading,  made  up  his  mind  as  to  the 
verdict,  and  it  appears  that  the  other  jurors  did 
not  read  it,  and  that  their  minds  were  in  no  way 
influenced  thereby.  Morris  «.  Howe,  36  Iowa, 
490. 

31.  Affidavits  of  the  jurors  showing  these 
facts  are  admissible.    Id. 

82.  The  rule  established  by  this  court  in  re- 
spect to  the  admissibility  of  affidavits  of  jurors, 
for  the  purpose  of  avoiding  their  verdict,  is  that 
they  may  be  received  for  that  purpose  **  to  show 
any  matter  occurring  during  the  trial  or  in  the 
jury-room,  which  does  not  essentially  inhere  in 
the  verdict  itself,  as  that  a  juror  was  improperly 
approached  by  a  party,  his  agent  or  attorney; 
that  witnesses  or  others  conversed  as  to  the  facts 
or  merits  of  the  cause  out  of  court  in  the  presence 
of  the  jurors;  that  the  verdict  was  determined 
by  aggregation  and  average  or  lot,  or  game  of 
chance,  or  other  artifice  or  improper  manner;  but 
that  such  affidavits  to  avoid  the  verdict  may  not 
be  received  to  show  any  matter  which  does  nec- 
essarily inhere  in  the  verdict  itself,  as  that  the 
juror  did  not  assent  to  the  verdict;  that  he  mis- 
understood the  instructions  of  the  court;  the 
statements  of  the  witnesses  or  the  pleadings  in 
the  case;  that  he  was  unduly  influenced  by  the 
statements  or  otherwise  of  his  fellow  jurors,  or 
mistaken  in  his  calculations  or  judgment  or  other 
matters  resting  alone  in  the  juror^s  breast. 
(Wright  v.  The  III.  dt  Miss.  Telegraph  Co.,  20 
Iowa,  195,  where  the  English  and  American 
cases  are  examined.)    Id. 

8d«  The  rule  established  excludes  the  affida- 
vits of  jurors  showing  matters  which  necessarily 
inhere  in  the  verdict  when  offered  to  avoid  the 
verdict,  but  it  does  not  expressly  hold  the  con- 
verse— ^that  such  facts  may  not  be  shown  by  the 
affidavits  of  jurors  to  sustain  their  verdict.    Id. 

h.  Misconduct  of  jury . 

84.  Quotient  verdict.  To  render  invalid 
a  verdict  arrived  at  by  aggregating  the  several 


amounts  which  the  diff^nt  jurors  are  in  favor 
of,  and  dividing  the  result  by  twelve,  there  must 
have  been  an  agreement  on  their  part  in  advance 
to  be  bound  by  the  verdict  thus  obtained.  Ham- 
ilton V.  The  Des  Moines  Valley  R.Co.,S6  Iowa, 
31. 

86.  If  the  verdict  was  arrived  at  in  this  way 
without  any  such  agreement,  and  it  was  after- 
ward discussed  and  assented  to  as  their  verdict, 
it  would  not  be  invalid,  though  this  method  is 
reproved  by  the  court.    Id. 

86.  A  verdict  is  not  bad  because  it  is  the 
average  of  a  sum  each  juror  has  named,  when 
no  agreement  was  made  that  the  verdict  should 
be  found  in  that  way,  and  when,  after  the  aver- 
age was  found,  it  was  agreed  to  by  all  the  jurors. 
Following  Barton  v.  Holmes,  16  Iowa,  252. 
Deppe  V.  The  C,  R.  I.  d^  P.  IL  Co.,  38  Iowa, 
592. 

87.  Drawing  lots.  Nothing  short  of  a  free 
and  deliberate  finding  made  upon  the  conscien- 
tious conviction  of  all  the  jurors,  will  satisfy 
the  law.    Mersece  v.  Shine,  37  Iowa,  253. 

88. :  mle  applied.    It  is  accordingly 

held,  where  jurors,  on  being  unable  to  agree, 
prepared  tweniy-foiu:  slips  of  paper,  on  twelve 
of  which  were  written  "plaintiff,**  and  on  the 
other  twelve  *' defendant,**  and  put  them  in  a 
hat,  from  which  they  were  drawn  by  one  of  their 
number  blindfolded,  that  a  verdict  thus  obtained 
was  invalid,  the  jurors  having  in  advance  agreed 
to  be  bound  by  the  result.    Id. 

89.  Where  there  are  conflicting  afEL- 
davits.  Where  there  are  conflicting  affidavits 
respecting  the  misconduct  of  the  jury,  without 
preponderance  in  favor  of  the  motion  to  set 
aside  the  verdict,  the  action  of  the  court  in  over- 
ruling the  motion,  will  be  sustained.  McNamara 
V.  Draft  et  ah,  40  Iowa,  413. 

40.  Statements  from  one  Juryman  to 
another.  Statements  respecting  the  character 
of  the  defendant  made  by  one  juror  to  his  asso- 
ciates from  his  own  knowledge,  and  not  based 
upon  any  evidence  introduced  on  the  trial,  must 
be  shown  to  have  wrought  prejudice  to  vitiate 
the  verdict.  Whether  or  not  the  fact  that  such 
statements  were  made  may  be  established  by 
affidavits  of  jurors,  gtiore  f  The  State  v.  Wood- 
son, 41  Iowa,  425. 

41.  Drinking   intoxicating    liquors. 

Where  a  juror  became  intoxicated  on  the  evening 
of  the  day  the  trial  commenced,  but  it  did  not 
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appear  that  he  was  intoxicated  while  in  the 
discharge  of  his  duties  aa  juror,  held,  that  the 
court,  in  the  exercise  of  its  discretion,  might 
properly  grant  a  new  trial  for  this  reason.  Fair- 
child  V.  Snyder,  43  Iowa,  28. 

42.  The  drinking  of  two  glasses  of  beer  by  a 
juror  pending  trial,  after  actjoumment  of  the 
court,  and  eleven  hours  before  another  session, 
was  held  not  to  vitiate  the  verdict.  Van  Bus- 
kirk  f .  Daugherty,  44  Iowa,  42.  This  case  does 
not  fall  fully  within  State  v.  Baldy,  17  Iowa,  43, 
nor  Bjfan  v.  Harron,  27  Id.,  500. 

43.  Where  a  juror,  pendinfi:  the  trial,  took  a 
small  quantity  of  intoxicating  liquors  for  medic- 
inal purposes  at  night,  it  was  held^  that  this  did 
not  constitute  a  ground  for  the  granting  of  a 
new  trial.  O'Neil  v.  The  K.  A  D.  M.  B,  Co,, 
45  Iowa,  546. 

44.  If  the  affidavit  of  defendant  be  admissi- 
ble to  prove  that  a  juror  drank .  intoxicating 
liquors  during  the  progress  of  the  tzial,  it  ought 
only  to  be  received  when  no  other  evidence  is 
admissible,  and  ought  to  be  explicit  in  giving 
the  juror *8  name  and  the  time  and  place  when 
the  act  took  place.  The  State  r.  McLaughlin, 
44  Iowa,  82. 

46.  Betirement  of  juror  firom  room. 
That  one  of  the  jurors  left  the  room  where  the 
juiy  were  considering  the  case  for  a  proi>er  pur- 
pose, in  the  care  of  the  deputy  sheriff  with  whom 
be  had  no  conversation  about  the  case,  did  not 
justify  the  granting  of  a  new  trial.  The  State 
V.  Bowman,  45  Iowa,  418. 

46.  Statements  by  juror  made  during 
pendency  of  trial.  That  a  juror,  pending 
the  trial,  made  statements  to  persons  not  inter- 
ested in  the  case  respecting  the  effect  of  the  evi- 
denoe»  was  held  not  to  vitiate  the  verdict. 
Stockwell  V.  The  C,  C.  dt  D,  B.  Co,,  43  Iowa, 

470. 

c.  Other  matters, 

47.  Becalling  jury.  When  a  jury,  after 
considering  their  verdict  for  a  long  time,  have 
&iled  to  agree,  it  is  not  prejudicial  error  for  the 
ooori,  the  jury  being  recalled,  to  give  them  in 
writing  practical  suggestions  as  to  their  duty  in 
each  re-examining  for  himself  the  grounds  of 
his  opinion,  and  in  renewing  their  efforts  to 
agree.  Feandsen  v.  C,  B.  J.  a^  P,  B.  B.  Co,, 
86  Iowa,  372. 

48.  Where  the  juiy  had  been  fully  instructed 
and  after  retirement  communicated  to  the  court 


that  they  had  no  doubt  that  defendant  commit- 
ted the  act  charged,  but  were  in  doubt  respect- 
ing the  intent,  it  was  not  error  for  the  court  to 
refuse  to  discharge  them,  or  fail  to  instruct  them 
to  bring  in  a  verdict  of  acquittal.  The  State  v. 
Maxwell  42  Iowa,  208. 

49.  When  returned  after  adjourn- 
ment. Sections  185  and  186  do  not  prescribe 
to  whom  the  verdict  shall  be  returned,  and  it  is 
competent  thereunder  for  the  judge  to  return 
and  receive  it  after  opening  court  in  another 
county.    Tilton  v.  Swift  d^  Co,,  40  Iowa,  78. 

V.  BpECIAIi  FlNDIKOS. 

60.  A  court  is  not  bound  to  submit  to 
the  jury  all  special  interrogatories  asked  by 
counsel.  It  may  exclude  those  that  are  improi>er 
or  immaterial,  or  change  the  form  in  which  tii^ 
are  asked  by  counsel.  Mickey  v.  The  Burling- 
ton Ins,  Co.,  35  Iowa,  174. 

61.  After  general  verdict.  A  party  has 
no  right  after  a  general  verdict,  to  have  the  cause 
re-submitted  to  the  jury  for  special  findings. 
Bogers  v.  Hanson  <£;  Co,,  35  Iowa,  283. 

62.  After  the  argument  to  the  jury 

has  been  commenced,  it  is  too  late  to  present 
interrogatories  to  be  submitted  with  the  case  to 
the  jury.  Hopper  v,  Moore  db  Co,  et  al,,  42 
Iowa,  563. 

63.  When  in  conflict  with  general  ver- 
dict :  judgment  on.  Where  a  special  verdict 
was  in  conflict  with  the  general  verdict,  the  lat- 
ter should  have  been  set  aside  and  judgment 
rendered  on  the  special  verdict.  McGregor  dt 
Sioux  City  B'y  v,  Foley,  38  Iowa,  588. 

64.  To  justify  the  court  in  setting  aside  a. 
general  verdict  on  the  ground  that  they  are  in« 
consistent  with  the  special  findings,  the  conflict 
must  be  irreconcilable.    Bills  v.  The  City  of 
Ottumwa,  35  Iowa,  107. 

66.  Where,  in  an  action  for  damages  under  a 
cause  of  action  set  out  in  different  forms,  in  dis- 
tinct counts,  a  special  verdict  was  rendered  un- 
der one  count  inconsistent  with  the  general 
verdict,  the  amount  of  the  former  was  deducted 
from  the  latter,  and  judgment  rendered  upon 
the  modified  verdict.  Cobb,  Blasdel  dt  Co,  r. 
m,  Cen.  B,  B.  Co,,  38  Iowa,  601. 

66.  Where  a  general  verdict  with  special  find- 
ings are  received,  and  judgment  entered  on  the 
general  verdict,  a  judgment  may,  on  motion  of 
the  other  parly  and  in  a  proper  case,  be  rendered 
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4m  the  flpeoial  findings,  witiioafc  fint  settiBg  aside 
l^e  judgment  rendered  on  the  general  verdict. 
The  sustaining  the  motion  and  rendeting  jadg- 
■lent  on  the  special  findings  has  that  effect. 
Mamifer  v.  Cooper^  35  Iowa,  257. 

67.  Where  the  juiy  found  specially  that  de- 
ftndant  was  entitled  to  damages  for  the  wrong- 
M  suing  out  of  an  attachment,  and  that  plaintff 's 
tlaim  was  not  yet  due,  it  was  held  that  a  judg- 
ment for  the  amount  of  damages  found,  not 
ikiminished  by  the  amount  of  plaintiff's  claim, 
was  correctly  rendered.  WethenU  v,  Sprigletf, 
43  Iowa,  41. 

68.  When  both  a  general  and  Bi>eGial  ver- 
dict are  returned,  it  must  affirmatively  appear 
tbat  the  former  is  inconsistent  with  the  latter 
to  justify  a  judgment  upon  the  special  verdict. 
The  general  verdict  will  not  be  overthrown  upon 
the  mere  presumption  of  inconsistency.  Close 
V.  Atkins,  39  Iowa,  521. 

69«  Finding  on  cross-claim.  It  is  not 
necessary  for  the  jury  to  find  specially  on  a  cross- 
daim  pleaded  by  a  defendant.  A  general  ver- 
dict for  the  plaintiff  involves  and  disposes  of  the 
issues  made.    Stepanek  v.  Kula,  36  Iowa,  563. 

60.  Interrogatories  which  do  not  call 
for  ultimate  &ct8.  It  is  not  erroneous  for 
the  court  to  refuse  to  submit  to  the  jury  special 
interrogatories  which  do  not  call  for  ultimate 
liacts.    Chickasaw  Co.  v.  Pitcher,  36  Iowa,  593. 

61.  Where  interrogatories  are  submitted  to 
the  jury  they  must  present  the  ultimate  fact  to 
be  established,  or  elicit  answers  from  which  it 
may  be  concluded  that  the  jury  have  determined 
the  ultimate  fact,  or  a  decree  cannot  be  rendered 
thereon.    Miller  v.  Miller,  43  Iowa,  325. 

62.  Interrogatories  should  be  direct. 

Interrogatories  propounded  to  a  jury  which, 
when  answered,  are  desiprned  to  be.in  the  nature 
of  a  special  verdict,  should  be  of  such  a  form 
that  they  may  be  answered  by  yes  or  no,  or  in 
some  other  brief  and  pertinent  way.  Marshall 
"v.  Blackshire,  44  Iowa,  475. 

63.  When  deemed  material.  In  an 
action  for  the  recovery  of  property  alleged  to 
have  been  given  to  defendant  for  the  use  of 
plaintiffs,  and  averred  in  the  answer  to  have  be- 
come defendant's  by  absolute  gift,  an  interroga- 
%ory  asking  a  special  finding  as  to  whether  the 
tf^nveyanoe  was  absolute  or  conditional  was  both 
ttaaterial  and  pertinent  to  the  issue.  Knott  et  al. 
V.  Tinchet  et  al.,  39  Iowa,  628. 


64.  Modification  of  interrogatories. 

It  is  not  error  for  the  court  to  modify  interroga- 
tories propounded  to  the  jury  in  order  the  better 
to  adapt  tiiem  to  the  issues  and  evidence.  Dun- 
ning V.  Van  Buren,  46  Iowa,  492. 

66.  Hypothetical  propositions.  The 
defendant  requested  the  court  to  submit  the  fol- 
lowing question  for  special  finding  thereon,  to 
the  jury:  '* Could  the  plaintiff  have  avoided 
the  accident,  for  which  he  sues,  by  the  use  of 
such  ordinaiy  care  and  prudence  as  is  usnaly 
required  of  brakemen  on  railroads?**  HM, 
that  the  question  was  pnqaerly  refused  for  the 
reasons: 

1.  That  it  presented  a  hypothetical  case,  «mI 
required  the  jury  to  find  the  possible  effscts 
or  consequences  of  the  case  supposed. 

2.  It  did  not  require  the  jury  to  find  fi:om  the 
evidence  an  ultimate  fact  in  issue.  Cole, 
J.,  dissenting.  Hamilton  v.  The  D.  M.  V. 
R.  Co.,  36  Iowa,  31. 

66.  Court  may  direct  form.  Whero 
special  interrogatories  are  submitted  to  a  jury, 
it  is  proper  for  the  court  to  instruct  the  jury  what 
shall  be  the  form  of  the  answers  to  express  the 
facts  found.    The  State  v.  Geddis,  42  Iowa,  264. 

67.  Finding  of  court.  In  an  action  at 
law,  a  finding  of  fact  by  the  court  stands  as  the 
verdict  of  the  jury.  Savery  v.  Sypher,  39  Iowa, 
675. 

68.  All  the  presumptions  indulged  in  favoi 
of  the  verdict  of  a  jury  attach  to  the  finding  of  a 
court  on  an  issue  of  fact.  Hambell  v.  0*Neai, 
Id.,  562. 
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I.   GSNBRALLT. 

1.  Fees.  A  justice  of  the  peace  is  entiAed 
to  a  continuance  or  adjournment  fee  in  criminal 
as  well  as  civil  cases  under  section  4152  of  the 
Revision.  Evans  v.  Story  County,  35  Iowa,  126. 

2.  Stationery.  He  is  also  entitled  in  a 
criminal  proceeding  to  costs  of  stationery  used 
therein.    Id. 
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t.  Appeal  from  JoBtioe.  In  respect  to 
UppetiB  from  JQBtices  of  the  peace  and  practice 
ttierem,  see  title  Appeal,  snb-title  To  the 

GiBCtnT  COUBT. 

II.  JUBISDICTION. 

a.  General  matters  respecting. 

4.  Oyer  violations  of  city  ordinances. 
Under  the  Code  tiie  jarisdiction  of  mayors  of 
cities  and  incorporated  towns  over  persons  guilty 
of  violations  of  municipal  ordinances  is  not  ex- 
clusive, and  a  justice  of  the  peace  may  issue  a 
warrant  for  the  arrest  of  one  charged  with  such 
offense,  and  detain  him  in  custody  until  the  day 
of  trial.    Jaquith  v,  Royee^  42  Iowa,  406. 

6.  Over  defendant  residing  in  another 
county.  In  an  action  upon  a  note  by  its  terms 
made  payable  in  a  township  named  therein,  a 
justice  of  the  peace  of  such  township  has  juris- 
diction of  the  maker  who  resides  and  is  served 
with  notice  in  another  county.  Klingel  p.  Palmer^ 
42  Iowa,  166. 

6.  Under  the  Code,  in  an  action  before  a  jus- 
tice of  the  peace  against  a  citizen  of  another 
county  jurisdiction  is  not  confeired  by  the  ap- 
pearance of  the  defendant,  and  even  after  such 
appearance  a  motion  to  dismiss  for  want  of  juris- 
diction should  be  sustained.  Bayer  v,  Moore, 
42  Iowa,  544. 

7.  But  under  the  Revision  it  was  held  that 
after  appearing  and  moving  for  and  obtaining  a 
change  of  venue  to  another  justice,  it  is  too  late 
for  a  defendant  to  object  to  the  jurisdiction  on 
the  ground  that  suit  was  commenced  against 
him  in  another  county  than  his  residence.  Poet 
r.  Brownell  <^  Co.,  36  Iowa,  497. 

8.  Appearance  after  order  changing 
yenue.  If  a  justice  of  the  peace  has  jurisdic- 
tion of  the  subject-matter,  jurisdiction  will  be 
conferred  by  voluntary  appearance  of  the  parties. 
An  appearance  by  defendant's  attorney  for  the 
purpose  of  cross-examining  plaintiffs'  witnesses 
where  the  cause  was  retained  by  the  justice  after 
a  change  of  venue  had  been  ordered,  will  have 
the  effect  of  a  full  appearance,  and  confer  juris- 
diction. (WiUey  r.  Maynardj  21  Iowa,  107; 
Hale  r.  Van  Saun  <t  Huntf  18  Id.,  19;  Bums  v. 
Keasy  20  Id.,  16.)    Rohn  v,  Greer,  37  Iowa,  627. 

9.  In  actions  of  attachment  and  re- 
plevin. The  jurisdiction  of  a  justice  of  the 
peace,  in  actions  of  attachment  and  replevin,  is 
not  limited  to  the  township  in  which  either  of 
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the  parties  reside  or  the  property  is  found,  but  is 
oo-extensive  with  tbe  county.  {Severser  v»  Reyn- 
olds, 13  Iowa,  310;  Riddle  v.  Allender,  14  Id., 
410;  Crttfts  v.  Franks,  34  Id.,  504.)  KnowUs 
V.  Picket^  46  Iowa,  503. 

10.  In  action  against  resident  of  an- 
other county.  A  justice  of  the  peace  cannot 
acquire  jurisdiction  in  an  action  for  the  recovery 
of  money  against  a  resident  of  another  county, 
even  though  the  party  may  have  been  served 
with  notice  in  the  township  where  the  action  is 
commenced.  Hamilton  v,  Millhouse,  46  Iowa, 
74;  Boyer  v,  Moore,  42  Id.,  544. 

11.  In  actions  for  the  recovery  of  money,  jus- 
tices of  the  peace  do  not  have  jurisdiction  of 
residents  of  another  county,  even  though  the 
action  be  aided  by  attachment.  Gates  v,  Wctg- 
ner,  46  Iowa,  355. 

h.  As  to  amount  in  controversy, 

12.  A  justice  of  the  peace  cannot  take  juris- 
diction of  a  controversy  whose  amount  exceeds 
one  hundred  dollars,  nor,  if  an  action  involving 
more  than  that  amount  be  commenced  before 
him,  can  the  defect  be  cured  by  rendering  judg- 
ment for  only  a  hundred  dollars.  Gillett  dt  Jen- 
nison  v.  Richards,  46  Iowa,  652. 

18.  Judgment.  But,  where  he  has  ren- 
dered judgment  in  an  action  of  which  he  has 
jurisdiction  for  an  amount  which,  including  costs, 
exceeds  one  hundred  dollars,  he  may  enforce  such 
judgment  by  garnishment,  and  if  need  be  ren- 
der judgment  against  the  garnishee.    Id, 

14.  Presumptions.  Where  the  jurisdic- 
tion of  a  justice  of  the  peace  is,  by  consent  of  the 
parties  (Rev.,  §  3850),  extended  to  a  case  involv- 
ing a  sum  greater  that  f  100,  it  will,  in  the  ab- 
sence of  a  showing  to  the  contrary,  be  presumed 
that  such  consent  was  given  before  the  institu- 
tion of  the  suit  and  the  issuing  of  an  attach- 
ment therein.  The  rule  that  courts  and  officers 
are  presumed  to  act  rightly,  is  extended  to  infe- 
rior courts.  Dodge  v.  Ruggles  et  ah,  36  Iowa,  42. 

16.  The  consent  of  a  garnishee  under  the  at- 
tachment, to  such  jurisdiction,  ia  not  necessary 
to  bind  him.    Id, 

16.  The  amount  claimed  is  the  crite- 
rion of  jurisdiction,  and  a  justice  of  the  peace 
has  no  authority  to  render  judgment  for  one 
hundi'ed  dollars  with  accrued  interest  thereon 
and  costs.  Gaily  v.  The  County  of  Tama,  40 
Iowa,  49.  Following  SUme  v.  Murphy,  2  Id.,  37. 


234 


JUSTICE  OE^  THE  PEACE. 


Pleading^  and  Practice. 


17.  In  an  action  by  attachment,  before 
a  justice  of  the  peace,  the  amount  in  controversy 
^hich  determines  the  question  of  jurisdiction  is, 
not  the  value  of  the  property  attached,  but  the 
amount  of  the  judgment  and  costs.  Hoppe  v, 
Byers  et  ah,  39  Iowa,  573. 

18.  Claim  for  attorney's  fee.  A  notice 
issued  by  a  justice  of  the  peace  stated  that  plain- 
tiff claimed  three  hundred  dollars  upon  a  prom- 
iasoity  note  **with  ten  per  cent  attorney's  fee 
thereon  and  jurisdiction  given  in  said  note  to 
any  justice  of  the  peace.'*  Judgment  was  ren- 
dered for  an  amount  less  than  three  hundred 
dollars:  Held,  that  the  phrase  providing  for  at- 
torney's fees  was  simply  descriptive,  and  did  not 
ask  for  a  judgment  for  that  amount  in  addition 
to  the  amount  of  the  claim  stated,  and  that, 
accordingly,  the  notice  gave  the  justice  jurisdic- 
tion to  render  the  judgment.  Ijong  r.  Lough- 
ran  et  aL,  41  Iowa,  543. 

III.  Plbadikg  and  Practice. 

19.  Change  of  venue.  Section  2802*  of 
the  Revision,  providing  that  if  suit  be  brought 
in  the  wrong  county,  the  defendant  may  demand 
a  change  of  venue  to  the  proper  county,  is  not 
applicable  to  proceedings  before  a  justice  of  the 
peace.    Post  v.  Brownell  dt  Co.,  36  Iowa,  497. 

20.  Action  commenced  in  wrong 
township.  The  statute  does  not  provide  for  a 
change  of  venue  to  the  proper  township  where 
an  action  has  been  commenced  in  the  wrong 
one.    Meunch  v.  Breitenbaehj  41  Iowa,  527. 

21.  Failure  to  enter  service  of  notice. 

The  failure  of  a  justice  of  the  peace  to  note  in 
his  docket  the  return  of  process  issued,  or  ser- 
vice of  notice  on  the  defendant,  does  not  affect 
the  jurisdiction  of  the  justice  or  the  validity  of 
the  judgment.  The  statute  requiring  such  entry 
(Rev.,  §  3857)  is  merely  directory.  {HauaUm  v, 
Woleott  d^Co,,!  Iowa,  86.)  Bridges  v,  Arnold 
et  aZ.,  37  Iowa,  221. 

22.  Waiver  of  ruling.  In  an  action  before 
a  justice  of  the  peace,  the  defendant,  after  wait- 
ing for  one  hour  after  the  time  fixed  in  the  notice 
for  trial,  filed  a  motion  to  dismiss  the  action  for 
want  of  prosecution,  which  was  overruled  by 

•  Sbotxoh  280a  (Code  of  1878«  Soo.  3589).  If  a  init  be 
brought  in  the  wrong  county,  it  may  be  there  proaecnted 
to  a  termination,  nuleM  the  defendant,  before  anawer, 
demand  a  change  of  renne  to  the  proper  county.  In 
which  caae  the  court  ahall  order  the  aame  at  the  coeta  of 
the  plaintiff,  and  may  award  the  defendant  a  reaaonable 
compenaaHon  for  hla  trouble  and  expenaea  in  attending  at 
the  wrong  county. 


the  justice,  and  the  trial  was  a4JonxDed  to  a 
future  day,  on  which  the  defendant  appeared 
and  moved  for  a  change  of  venue:  Held,  that 
by  so  doing  he  had  waived  his  right  to  object  to 
the  overruling  of  his  motion  to  dismiss.  Rakn 
V.  Greer,  37  Iowa,  6?7. 

28.  Commenoement  of  aotion  before 
justice.  An  action  in  a  justice's  court  may  be 
commenced  simply  by  the  service  of  a  notice 
upon  the  defendant,  save  where  a  writ  of  re- 
plevin is  asked  for,  in  which  case  a  petition  duly 
verified  must  be  filed.  In  all  other  cases,  the 
filing  of  the  petition  forms  no  part  of  the  com- 
mencement of  the  action  and  need  not  be  done 
only  upon  the  day  of  trial.  Duffy  v.  Dale,  42 
Iowa,  215. 

24.  Pleading  before.  In  an  action  com- 
menced before  a  justice  of  the  peace,  a  technical 
setting  forth  of  the  cause  of  action  will  not  be 
required.  It  is  sufficient  if  the  cause  of  action 
be  stated  in  terms  sufficient  to  apprise  the  de- 
fendant of  the  nature  of  the  claim  against  him. 
Fauble  v.  Stewart,  35  Iowa,  379.  Following 
Blake  v.  Graves,  18  Iowa,  313;  Dilley  v,  Kusum^ 
17  Id.,  238;  Greffv.  Blake,  16  Id.,  223. 

26.  It  is  not  necessary  to  the  maintenance  of 
an  action  before  a  justice  of  the  peace  against  a 
railroad  company  for  double  damages  for  killing 
stock,  that  a  petition  in  writing  be  filed;  an  oral 
statement  embodying  in  substance  plaintifiT^s 
claim  is  sufficient.  Finch  v.  The  Central  Rail- 
road, 42  Iowa,  304. 

26.  Judgment  by  default:  when 
granted  and  when  set  aside.  Where 
the  defendant  in  an  action  before  a  justice  of  the 
peace  has  applied  for  and  obtained  a  change  of 
venue  before  the  notice  is  returnable,  but  faib 
to  plead  or  to  appear  at  the  trial,  judgment  hy 
default  may  be  entered  against  -him.  Park  p. 
Rateliffe,  42  Iowa,  42. 

27.  No  notice  of  an  application  to  set  aside  a 
judgment  by  default  is  required  to  be  given.  Id, 

28.  An  appeal  from  the  judgment  in  a  jus- 
tice's court  may  be  withdrawn  and  an  applica- 
tion to  set  aside  the  judgment  may  be  made 
within  the  time  fixed  by  statute  for  making  such 
application,  provided  the  appeal  has  not  been 
perfected  or  tiie  transcript  sent  up.    Id, 

29.  The  Supreme  Court  will  not  interfere  with 
the  action  of  a  justice  of  the  peace  in  granting 
an  application  to  set  aside  a  judgment,  unless  an 
abuse  of  discretion  is  shown.    Id. 


lADING— LANDLORD  AND  TENANT. 


235 


Generally. 


80.  Judgment  by  default  may  be  entered 
against  a  paity  who  appears  in  an  action  before 
a  jnstioe  of  the  peace,  but  fails  to  plead.  Me- 
FaHand  v.  iMcry,  40  Iowa,  467. 

81.  Upon  appeal  the  Circuit  Court  may  allow 
him  to  set  forth  any  defense  he  may  have  upon 
payment  of  costs  accrued  before  the  justice.  Id. 

82.  Correction  of  judgment.  An  error 
in  the  amount  of  the  judgment  caused  by  an 
enoneoos  assessment  may  be  afterward  corrected 
by  a  justice;  and  if  done  before  hearing  on  writ 
of  error  it  will  prevent  a  reversal  of  the  judg- 
ment; but  the  costs  should  be  taxed  to  plaintiff. 
Bahn  v,  Greer,  87  Iowa,  627. 


IJUDIKQ. 

See  Common  Cabbibb. 


LAND. 

See  Contbtancb;  TniiE;  Vbndob  and  Yen- 


LANDLORD  AND  TENANT. 

I.  Oeneballt. 
n.  Thb  Libn  of  the  Landlobd  fob  Rbnt. 


I.  Generally. 

1.  Denial  of  landlord's  title.  As  a  gen- 
eral rule  a  tenant  will  not  be  heard  to  deny  the 
title  his  of  landlord  so  long  as  the  tenancy  exists. 
Stout  r.  Morrill,  35  Iowa,  47. 

2*  But  to  this  rule  there  are  exceptions,  or 
rather  rules  collateral  to  the  principle  announced; 
as  where  the  landlord's  title  has  been  extin- 
guished; where  the  lessee  has  surrendered  pos- 
session to  one  holding  a  paramount  title;  as  to 
the  purchaser  of  the  premises  under  foreclosure 
or  other  judicial  sale;  and  in  an  action  for  rent 
by  the  lessor  these  facts  may  be  shown  as  a  de- 
fense. Id.  Citbg  Tilghtnan  dt  West  «.  Lit- 
tie,  13  m.,  239;  WelU  v.  Mason,  4  Scam.,  84; 
Jackson  ex  dem.  Van  Schaick  et  al.  v.  Davis, 
5  Cow.,  123;  Jackson  ex  dem.  Russell  v.  Row- 
land, 6  Wend.,  666;  Gregory's  Heirs  v.  Crab's 
Heirs,  2  B.  Monr.,  234;  Miller  r.  Lathrop,  22 
Wend.,  121;  Ryers  v.  Farwell,  9  Barb.,  615; 
Wild's  Lessee  v.  Surpell,  10  Qratt.,  415;  Foster 


et  al.  V.  Morris,  3  A.  E.  Marsh.,  609;  Sansford 
et  al,  V,  Turner  et  al,,  5  J.  J.  Marsh.,  104;  Stew^ 
art  V.  Rodwick,  4  W.  &  S.,  188;  Ihoacht  v. 
Newsman,  3  Ohio,  57. 

8.  So  a  sub-tenant  may  show  that  the  land- 
lord, not  his  immediate  lessor,  has  dispossessed 
him  and  given  him  a  new  lease;  or  that  his  lessor 
has  assigned  his  title,  and  that  he  has  thereby 
become  bound  to  the  assignee.  Id,  Citing 
Elm  V.  Randall,  2  Dana,  100;  Jackson  v.  Davis, 
5  Cowan.  123;  Pope  v,  Haskins,  16  Ala.,  323. 

4.  It  was  held  in  the  present  case  that  a  ten- 
ant holding  title  of  the  premises  under  certain 
tax  deeds,  could  not  buy  in  or  acquire  the  inter- 
est of  a  minor,  having  the  right  to  redeem,  and 
set  it  up  against  his  lessor.    Id. 

6.  And  when  there  are  no  statutes,  like  our 
own,  controlling  the  rights  of  parties  to  a  mort- 
gage, it  has  been  held  that  a  tenant  of  a  mort- 
gagor may  show  that  the  mortgagee  has  gained 
possession  of  the  land,  or  that  he  has  purchased 
the  mortgagor's  interest  and  elects  to  hold  there- 
under, of  which  he  has  given  the  lessor  notice. 
[Welch  V.  Adams,  1  Mete.,  494;  Magill  v.  Hins- 
dale et  al.,  6  Conn.,  464;  Stedman  v.  Gassitt,  18 
Vt.,  346;  Fitzgerald  v.  Be^,  2  Eng.  (Ark.)  810; 
Fierce  v.  Brown,  24  Vt,  165.)    Id, 

6.  The  tenant  may  surrender  the  possession 
of  the  demised  premises,  or  surrender  the  lease, 
giving  the  lessor  a  sufficient  opportunity  and 
reasonable  time  to  take  possession  of  the  land, 
and  then  take  another  lease  from  one  claiming 
adversely  to  the  first  lessor;  in  such  a  case  the 
second  lease  and  the  titie  of  the  second-  land- 
lord may  be  set  up  against  the  claim  of  the  orig- 
inal lessor.  (Sansford  et  al.  v.  Turner  et  al.,  5 
J.  J.  Marsh.,  104,  supra;  Thayer  v.  Society  of 
United  Brethren,  20  Pen%  St.,  60;  Wild's  Les- 
see V.  Surpell,  10  Gratt.,  405;  Boyce  v.  Smith,  3 
Watts,  449;  Reid,  admr.,  v.  Shipley  et  al.,  6 
Vt,  602;  Mosher  v.  Redding  et  al.,  3  Pairf., 
478;  Tilghman  S  West  v.  UUle,  13  111.,  241.)  Id. 

7.  Upon  the  determination  of  the  lessor's 
title,  the  tenant  may  show  that  he  has  pur- 
chased the  reversion  and  become  the  owner  of 
the  land.  (Elliott  v.  Smith,  23  Penn.  St,  131; 
Crumley  v.  Stanfield,  10  Tex.,  546.)    Id. 

8.  The  tenant,  in  order  to  avoid  being  de- 
prived of  the  possession  of  the  premises  by  the 
holder  of  a  paramount  titie,  may  surrender  the 
possession  to  him  and  take  a  new  lease,  or  he 
may  abandon  the  premises  and  resist  the  land- 
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lord's  claim  by  getting  up  the  paramoont  title, 
bat  his  acts  in  such  cases  must  be  without  col- 
hision  or  bad  iaith  toward  the  fiist  lessor.  (Morse 
V,  Goddard,  13  Mete.,  177;  George  v.  Putney, 
4  Cosh.,  351;  Casey  v.  Gregory,  13  B.  Monr., 
505.)    Id, 

9.  A  tenant  in  possession  cannot  dispute  his 
landlord's  title  during*  the  continuance  of  his 
lease.  (Taylor's  Landlord  and  Tenant,  §  629; 
Simons  v.  Marshall,  3  G.  Greene,  502;  Walker 
V.  Ledgunck,  8  Gal.,  398;  Jackson  v.  Walts,  7 
Johns.,  157.)  Bowdish  v.  The  City  of  Dubuque, 
38  Iowa,  341. 

10.  Oooupaacy  by  member  of  family. 

The  occupancy  by  the  mother  of  a  house  belong- 
ing to  her  son,  in  the  absence  of  an  agreement 
to  the  contrary,  is  presumed  to  be  upon  the  con- 
dition that  she  shall  pay  whatever  rent  the 
premises  aa:e  reasonably  worth,  but  this  pre- 
sumption may  be  rebutted  by  an  express  un- 
derstanding of  the  son  that  the  occupancy  is  to 
be  &ee.    Harlan  v.  Emery,  46  Iowa,  538. 

11.  Creation  of  tenaaoy  by  oompro- 
mise  of  oonflicting  claims.  Where  one 
having  mere  naked  possession  of  land  submits 
to  another  claim  of  ownership  upon  notice  thereof 
and  threat  of  eviction,  and  becomes  his  tenant, 
the  settlement  of  their  conflicting  claims,  the 
prevention  of  litigation,  and  subsequent  peac- 
able  possession,  constitute  a  sufficient  considera- 
tion for  the  payment  of  rent.  Bowdish  v.  The 
City  of  Dubuque,  38  Iowa,  341. 

12.  License  of  mining  lands.  A  parol 
license  of  mining  lands  is  valid,  and  can  only 
be  terminated  by  compensation  to  the  licensee, 
or  the  notice  necessary,  to  terminate  a  tenancy 
at  will.  Harkness  et  al.  9.  Burton  et  al.,  39 
Iowa,  101. 

18. •  Such  license  is  good  against  a  sub- 
sequent lessee  or  licensee  with  notice.    Id, 

See  Mines  and  Mineral  Lands. 

14.  Bight  of  tenant  to  emblements.   A 

tenant  at  will  is  entitled  to  emblements.  Reilly 
V.  Bingland  et  aL,  39  Iowa,  106. 

16.  So,  also,  is  a  tenant  whose  lease  is  deter- 
mined by  the  act  of  God,  as  the  tenant's  death, 
or  the  act  of  the  owner  in  expeUing  him.    Id. 

16.  It  is  a  broad  and  almost  universal  prin- 
ciple that  the  tenant  who  sows  a  crop  shall  reap 
it,  if  the  term  of  his  tenancy  be  uncertain.  (1 
Washburn  on  Real  Property,  102, 106;  2  Black- 


stone^'s  Com.,  122;  Seewartv.  Doughty ^  9  Jdbns., 
108;  Williams  on  Executors,  597.)  In  order  te 
entitle  a  tenant  or  his  executor  or  administrator 
to  emblements,  his  tenancy  must  be  uncertain 
in  its  duration.  {Debow  v,  Colfax,  5  Halst., 
128;  Kittredge  v.  Wood,  3  N.  H.,  603;  Whit- 
marsh  f .  Cutting,  10  Johns.,  360;  Chesley  r. 
Welch,  37  Me.,  106;  Harris  v.  Carson,  7  Leigh.) 
In  the  next  place  the  tenancy  must  be  determined 
by  the  act  of  God,  as  by  the  death  of  the  tenant, 
or  by  the  act  of  the  lessor  or  owner  in  expelling 
the  tenant  or  terminating  his  tenancy.    Id, 

17.  One  of  the  important  rights  of  a  tenant 
for  life  is  this  right  to  emblements,  or  profits  of 
the  crop  which  the  law  gives  him,  or  to  his  exec- 
utors, if  he  be  dead,  to  compensate  for  the  labor 
and  expense  of  tilling  and  sowing  the  land. 
(Williams  on  Executors,  597.)  The  same  prin- 
ciples apply  also  to  tenancies  at  will.  {Davis  v. 
Thompson,  13  Me.,  209;  Davis  v,  Broeklebank, 
9  N.  H.,  73;  Sherburne  v.  Jones,  20  Me.,  70; 
Stewart  v.  Doughty,  9  Johns.,  108;  Chandler  v, 
Thurston,  10  Pick.,  205.)    Id. 

18.  A  tenant  having  the  right  to  the  emble- 
ments, has  the  corresponding  right  also  to  enter 
upon  the  premises  to  harvest  the  crops  growing 
at  the  termination  of  his  tenancy.  {Forsyth  v. 
Price,  8  Watts,  282;  Humphries  v,  Humphries, 
3  Iredel,  362;  Coke  on  Lit.,  56,  a.)    Id. 

19.  A  tenant  at  will  is  entitled  to  eml^ements, 
and  evidence  respecting  their  value  is  competent 
in  an  action  against  the  owner  of  the  land  for 
their  recovery.  ReUly  et  al.  v.  Bingland  et  al., 
44  Iowa,  422. 

20.  Efibot  of  conveyance  of  land.  The 

conveyance  of  land  will  not  pass  grain  raised 
thereon  which  had  been  set  apart  as  the  land- 
lord's portion,  in  the  absence  of  a  contract  to 
that  effect.    Moffett  v.  Armstrong,  40  Iowa,  484. 

21.  The  sale  of  a  farm  reserving  to  the  tenant 
the  right  to  gather  his  com,  does  not  give  to  the 
purchaser  the  right  to  the  crop.    Id. 

22.  When  share  of  crop  is  reserved 
as  rent.  Where  land  is  leased  upon  condition 
that  a  third  of  the  crop  shall  be  given  to  the 
owner  in  payment  of  rent,  the  owner  acquires  no 
title  to  the  part  of  the  crop  reserved  for  rent 
until  it  is  set  apart  for  him  by  the  tenant.  Town- 
send  dt  Knapp  V.  Isenberger  et  al.,  45  Iowa. 
670. 

23.  Bfftot  of  judicial  sale.  Rent  reserved 
by  lease  and  not  accrued  passes  with  a  cosv^- 
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anoe,  and  a  purchaser  of  the  land  at  judicial  sale 
becomes  entitled  thereto.    Id. 

24U. :  notice.    The  fact  that  notice  in 

an  action  of  attachment  againat  the  realty  was 
served  hy  publication  does  not  prevent  the  rent 
bom  passing  with  the  land  at  judicial  sale.    Id, 

25.  :  appraisement.    Nor  will  the 

purchaser's  title  be  affected  by  a  failure  to  ap- 
pnuse  the  rent  prior  to  the  sale.    Id. 

26.  Big^t  of  tenant  to  damages  under 
oontract  for  lease.  Where  a  contract  of  lease 
of  a  hotel  stipulated  that  the  building  should  be 
ready  for  occupancy  by  a  time  certain,  it  was 
Mild  that  the  tenant  could  recover  for  any  dam- 
age suffered  by  him  from  defects  in  its  general 
constmction,  unfitting  it  then  for  use  as  a  hotel. 
Swift  V.  The  East  Waterloo  Hotel  Co.,  40  Iowa, 
322. 

27.  That  tlie  tenant  took  possession  at  the 
tune  filed  therefor  in  the  lease  with  knowledge 
d  the  defects,  and  without  objection,  would  not 
bar  his  recovery.  The  .exclusion  of  evidence 
tending  to  show  his  knowledge  was  held  to  be 
iM>  enor.    Id. 

28.  Evidence  that  the  landlord,  when  made 
aeqoainted  with  the  defect,  employed  the  most 
skillfbl  mechanics  to  repair  them  was  held^  to  be 
immaterial,  no  claim  having  been  made  for  ex- 
emplary damages.    Id. 


:  to  reimbursement  for  im- 
provements where  premises  have  been 
sold.  A  lease  of  land  stipulated  that  the  tenant 
should  erect  a  house  upon  the  premises  for  which 
he  should,  upon  the  expiration  of  the  lease,  be 
paid  a  sum  to  be  fixed  by  arbitration .  The  land- 
lord, during  the  existence  of  the  tenancy,  sold 
the  land  and  assigned  the  lease;  Held,  that  the 
covenant  to  purchase  ran  with  the  land,  and  was 
binding  upon  the  grantee.  Frederick  v.  CaHa- 
han,  40  Iowa,  311. 

80.  Assignment  of  lease.  Where  a  lease 
contains  an  express  covenant  binding  the  lessee 
to  pay  the  rent  and  prohibiting  an  assignment 
without  the  written  consent  of  the  lessor,  the 
lessee  is  not  discharged  by  the  assignment  of  the 
lease  without  the  consent  of  the  lessor.  Barhydt 
p.  Burgess,  46  Iowa,  476. 

31. :  obligation  of  lessee.  The  dis- 
charge of  the  lessee^s  obligation  cannot  be 
inferred  from  the  lessor's  knowledge  of  the  as- 


assignee,  the  receipts  being  executed  to  Khe 
lessee.    Id. 

38. :  remedy  of  lessor.    The  lessor 

having  a  remedy  both  against  the  lessee  and  his 
assignee  is  at  liberty  to  pursue  either,  and  he  is 
not  limited  to  the  enforcement  of  his  landlord^ 
lien.    Id. 

38.  Appraisers  provided  for  by  lease 
mnst  be  disinterested  parties,  A  lease 
for  a  term  of  fifteen  years  stipulated  that,  after 
the  expiration  of  %Ye  years,  for  the  purpose  of 
determining  the  rent  for  the  next  five  years,  the 
parties  should  *'each  select  an  individual,  and 
the  two  so  selected  shall  choose  a  third  and  the 
three  shall  proceed  to  value  and  appraise,*'  etc., 
and  that  the  rent  should  be  eight  per  cent  upon 
the  valuation:  Held,  that  the  lease  contem- 
plated the  selection  of  impartial  persons  as  ap- 
praisers, and  that  an  award  made  where  one  of 
the  appraisers  was  the  brother  and  business  agent 
of  the  party  choosing  him,  should  be  set  aside. 
Pool  V.  Henneesy  et  al.,  Jones  «.  Same,  Shauf  v. 
Same,  Lippincott  v.  Same,  Oliver  r.  Same,  Spink 
r.  Satne,  Haley  v.  Same,  39  Iowa,  192. 

84.  Within  what  time  action  for  use 
and  occupation  must  be  brought.    An 

action  to  recover  for  the  use  and  occupation  of 
real  estate  must  be  brought  within  five  years 
from  the  time  when  the  cause  of  action  accrued. 
It  is  not  of  the  class  of  actions  contemplated  in 
section  3261  of  the  Code,  which  may  be  institu- 
ted within  six  years.  Tibbetts  et  al.  v.  Morris^ 
42  Iowa,  120. 

86.  A  tenancy  will  not  be  presumed,  for  the 
purpose  of  preventing  the  operation  of  the  stat- 
ute of  limitations,  to  continue  after  the  landlord 
has  been  a4judged  not  to  be  the  owner  of  the 
leased  property,  notwithstanding  the  lease  may 
not  have  expired.    Id. 

p6.  Fraud  of  landlord  in  leasing.  Who- 
ever takes  a  lease  of  land  must  ascertain  at  his 
peril  whether  or  not  the  land  is  accessible,  and 
the  landlord  is  guilty  of  no  fraud  if  he  fail  to 
apprise  the  tenant  that  there  is  no  road  commu- 
nicating with  the  premises.  Handrahan  v. 
0* Regan,  45  Iowa,  296. 

II.  The  Lien  of  the  Landlord  fob  Rent. 

87.  The  landlord  has  a  lien  for  rent 
upon  growing  croiMiy  which  may  be  enforced 
by  attachment,  upon  proof  that  the  rent  is  due 

vsunenty  nor  the  acceptance  of  rent  from  the  I  and  unpaid.  Botzlerv.  Rotgleretux.,  46  la.,  189. 
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The  lien  of  the  Landlord  for  Rent— Rights  of  Person  Holding  Jonior  Lien. 


88.  Where  land  ia  rented  on  Bhares, 

the  landlord  has  a  lien  therefor  on  the  crops 
grown  on  the  premises  the  same  as  if  the  rent 
had  been  payable  in  money;  and  where  by  the 
terms  of  the  lease,  the  lessee  is  to  gather  and 
deliver  to  the  landlord  the  share  to  which  he  is 
entitled,  bnt  fails  therein,  so  that  the  landlord  is 
obliged  to  gather  it  himself,  he  has  a  lien  for  the 
value  of  SQch  labor,  as  a  part  of  the  rent  which 
the  tenant  had  agreed  to  pay.  Secresi  v.  Stiver 
and  Brawn,  85  Iowa,  580.  Citing  CMe  v.  Hart, 
11  Ohio,  364. 

89.  Effoot  of  1;aking,  transferring  and 
repurohasing  promissory  note.  Where  a 
promissory  note,  executed  in  part  for  rent  due 
and  unpaid,  was  negotiated  by  the  landlord,  and 
upon  non-payment  by  the  maker,  was  paid  by 
him  and  again  became  his  property,  his  hen  for 
rent  is  not  lost  by  the  negotiation  of  the  note. 
(Whether  or  not  the  lien  passed  as  an  incident 
of  the  assignment,  quere,  but  on  this  point  see 
Strother  v.  Steamboat  Hamburg,  11  Iowa,  59; 
JSakestraw  v.  Hamilton,  14  Id.,  147.  wherein  it 
is  held  that  the  lien  passes,  as  an  incident,  with 
the  assignment  of  the  note.)  Farwell  v.  Grier 
€t  ah,  88  Iowa,  83. 

40.  How  claimed.  The  lien  of  a  landlord 
for  rent  may  be  asserted  in  an  action  for  replevin, 
in  which  the  tenant's  goods  have  been  seized  by 
an  alleged  owner.  Edwards  dt  BeardsUy  v, 
Cottrell  dt  Bahcock,  43  Iowa,  ld4. 


LAND  GBANT. 

See  Public  Lands. 

LABCEinr. 

See  Criminal  Law. 

IiBASB. 

See  Landlord  and  Tenant. 


LEGAOY. 

See  Will;  Administrators  and  Ezbcittors. 


LEGITIMACY. 

See  Descent. 


LETTER  OF  CBEDIT. 

See  Guaranty. 


LEVY. 
See  Attachment;  Ezbcution. 


LEXFOBI:  LEX  LOCL 

See  Contracts. 


See  Slander  and  Libel. 


LIEN. 

1.  Bights  of  person  holding  junior 
lien.  A  party  holding  a  junior  lien  is  entitled 
to  an  injunction  restraining  a  sale  of  the  prop- 
erty under  the  senior  lien,  which  he  alleges  in 
his  petition  has  been  paid»  notwithstanding  his 
lien  has  not  been  reduced  to  a  judgment.  If  he 
were  a  general  creditor  the  rule  would  be  other- 
wise. Brigham  dt  Ward  v.  White  et  aL,  44 
Iowa,  677. 

2.  The  lien  of  a  judgment  for  damages 
for  the  sale  of  intoxicating  liquors,  in  an 

action  instituted  under  section  1557  of  the  Code, 
does  not  take  priority  over  the  lien  of  a  moit^ 
gage  executed  before  the  judgment  was  ren- 
dered. Goodenough  v.  McCoid  and  Phillips. 
U  Iowa,  659. 

S,  Priority  of  lien.  The  holder  of  a  lien 
upon  two  funds,  one  of  which  is  encumbered  to 
another  creditor,  must  first  exhaust  the  fimd 
upon  which  he  alone  has  a  lien.  Smith  et  al.  c. 
Grimes  et  ah,  43  Iowa,  356. 

4.  Change  of.  In  exchanging  one  fonn  of 
security  for  another  for  the  same  debt,  no  other 
lien  can  intervene  and  become  paramount  thereto. 
Thorpe  Brothers  v.  Durban  etaL,45  Iowa,  192. 

5.  Livery  stable  keeper  has  none.   A 

Hvery  stable  keeper  has  no  lien  for  care  and  feed- 
ing upon  a  horse  delivered  to  him  for  keeping, 
in  the  absence  of  a  special  agreement  therefor. 
McDonald  dt  Co,  v.  Bennett,  45  Iowa,  456. 

6.  Construction  of  statute.  Such  a  lien 
is  not  conferred  by  section  2177  of  the  Code.  Id. 


MAUCIOUS  PROSECUTION— MANDAMUS. 
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ETidence— Generally. 


7.  Judgment  lien.    Regarding  the  liens 
<tf  judgments,  see  title  Judgmeht. 

8.  Landlord's  lien.  See  Lakdlord  and 
Tehaht,  ante. 

9.  Meohanio's  lien.    See  that  title. 

10*  Mortgage  lien.  See  title  Mortgagbs. 
11.  Vendor's  lien.  SeeYifiNDOBANDyifiN- 

DBB. 


UBSBATIOK  OF  POOB  C01TVICT8. 

SeePooB. 


UMITATION  OF  ACTIONS. 

See  Statute  of  Lihitatioks. 


US  PENDENS. 

See  Notice. 

LOST  NOTES,  DEEDS,  ETC. 
See  E<iuiTT. 


LUNATICS. 
See  Ihbanitt  and  Insane  Psbsons. 


MALICE. 

See  Criminal  Law. 

MAUCIOUS  PROSECUTION. 

1.  Evidenoe.  In  an  action  for  malidous 
prosecntion,  the  information  and  record  in  the 
criminal  prooeedmg  are  admissible.  Mass  v. 
Mare,  37  Iowa,  97. 

2.  Probable  oause  oonstitute  a  defense. 
An  action  for  malicious  prosecution  cannot  be 
maintained  against  a  jyarty  for  conspiring  with 
another  to  maintain  a  bastardy  proceeding 
against  the  plaintiff,  even  though  he  was  actu- 
ated by  malice,  if  he  had  probable  cause  for 
belieying  the  person  accused  to  have  been  guilty 
of  the  offense  duaged.    Proof  of  malice  and 


want  of  probable  cause  on  the  part  of  the  prose- 
cuting witness  will  not  sustain  an  action  against 
a  party  conspiring  with  her  to  commence  the 
prosecution.  (Bumham  v,  Sandford,  19  Wend., 
417;  Gilbert  v.  Emmons,  42  111.,  143;  Kinsey  v. 
Wallace,  36  Cal.,  462.)  Chreen  v.  Cochran,  43 
Iowa,  544. 

8.  Conspiracy  to  prosecute.  To  main- 
tain a  charge  of  conspiraqy  it  is  not  necessary 
that  defendant's  acta  should  have  been  neces- 
sary to  the  commencement  of  the  prosecution; 
it  is  sufficient  if  they  would  naturally  have  that 
result.    Id, 

4.  Effect  of  disoontinaance  of  action. 

The  voluntary  discontinuance  of  an  action  con- 
stitutes no  defense  to  an  action  for  malidoua 
prosecution  based  thereon,  but  rather  imposes 
upon  the  party  discontinuing  it  the  burden  of 
showing  cause  ^r  its  commencement.    Id, 

5.  Substance  of  the  issue.  It  is  only 
necessary  to  prove  the  substance  of  the  issue, 
and  an  allegation  that  the  defendant  in  the  ac- 
tion for  malicious  prosecution  was  the  father  of 
the  prosecuting  witness'  child,  instead  of  the 
plaintiff,  as  alleged  in  the  former  proceeding, 
was  held  immaterial.    Id, 


MALICIOUS  TRESPASS. 

See  Criminal  Law. 


MANDAMUS. 


I.  Generally. 
II.  When  •THE  Writ  WILL  Lib. 


I.  Generally. 

1.  In  proceeding  against  partnerships 
or  boards  of  trustees.  The  rule  that  a 
party  cannot  bring  an  action  at  law  against  a 
partnership,  board  of  trustees,  or  other  board 
of  which  he  is  a  member,  does  not  apply  to  the 
action  of  mandamus.  Cooper  v.  Nelson,  38 
Iowa,  440. 

2.  Nature  of  proceeding  and  how 
triable.  A  proceeding  by  mandamus  is  a  law 
action,  triable  as  nearly  as  may  be  like  an  ordi- 
nary action  for  the  recovery  of  damages,  and 
is  not  reviewable  de  novo  in  the  Supreme  Court. 
Dover  v.  The  Ind.  School  District  of  Keohuk,  41 
Iowa,  689. 
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When  the  Writ  will  lie— BwMtfh  of  Contract  to  Many. 


3.  Practioe:  when  demurrer  will  lie. 

Where  the  petition  disdoeefl  that  the  party  ask- 
ing a  writ  of  mandamus  has  a  plain,  speedy  and 
adequate  remedy  at  law,  the  pleading  should  be 
assailed  by  demurrer  and  not  by  motion  to  dis- 
miss. Mej^er  v.  The  County  of  Dubuque,  43 
Iowa,  592. 

4.  Juriadiotion  and  authority  of  the 
courts*  The  writ  of  mandamus  can  issue  from 
the  Supreme  Court  only  when  directed  to  the 
District  Court,  and  in  aid  of  the  execution  of  its 
own  powers  and  orders.  Westbrook  dt  Skinner 
V.  Wicks  et  ah,  36  Iowa,  382. 

II.  Whkn  THB  Wbit  WILL  Lib. 

6.  Against  school  directors.  A  party 
aggrieved  by  the  action  of  a  board  of  school  di- 
rectors having  an  adequate  remedy  by  appeal  to 
the  county  superintendent,  and  from  thence  to 
the  State  superintendent,  is  not  entitled  to  a 
writ  of  mandamus.  Marshall  v,  Sloan  et  al,, 
35  Iowa,  445. 

6«  Against  election  canvassers.  Man- 
damus is  the  appropriate  remedy  to  compel  the 
board  of  supervisors,  acting  as  canvassers  of 
Section  returns,  to  declare  elected  and  so  certify, 
the  persons  receiving  the  highest  number  of 
votes  cast.  (Bryan  v.  Cattelh  15  Iowa,  538; 
Clark  V,  The  Independent  School  District  of 
Muscatine,  24  Id.,  266;  PreseoU  v.  Gonser,  34 
Id.,  175;  Brown  v.  Crego,  32  Id.,  498.)  Brad- 
field  V.  Wart,  36  Iowa,  291. 

7.  Against  public  officer.  Replevin 
would  not  be  the  appropriate  remedy  of  a  cor- 
poration for  the  wroi^^l  detention  of  its  books 
by  a  public  officer  after  resignation.  Mandamus 
is  the  proper  method  of  compelling  the  perform- 
ance of  an  official  duty.  The  City  of  Keokuk  v, 
Merriam,  44  Iowa,  432. 

8*  A  writ  of  mandamus  will  not  issue  com- 
manding an  officer  to  do  what  is  not  within  his 
power  to  do.  If  he  haa  put  it  out  of  his  power 
to  do  his  duty,  he  may  be  liable  in  damages  to 
one  pr^'udiced  by  his  act,  but  in  such  case  man- 
damus will  not  he.  Bice  «.  Walker,  44  Iowa, 
458. 

9.  The  remedy  for  an  erroneous  assessment  is 
by  appUcation  to  the  boajd  of  equalization*  from 
whose  decision  appeal  may  be  taken  to  the  Cir- 
cuit Court.  Mandamus  will  not  he  to  compel 
the  officers  of  a  county  to  strike  out  an  assess- 
ment alleged  to  be  exroneous.  Meyer  v.  The 
County  of  Dubuque,  43  Iowa,  592. 


10.  Agaiast  a  road  supervisw.   ICan- 

damus  will  lie  against  a  road  supervisor  to  esnr 
pel  the  removal  of  a  fence  or  othey  obstradion 
placed  by  him  across  a  highway.  Larkin  •• 
Harris,  36  Iowa,  93. 

11.  As  it  is  the  duty  of  the  supervisor,  under 
the  statute,  to  remove  all  obstructions,  and  as 
the  existence  of  the  highway  is  a  question  of 
law  arising  upon  the  records  of  the  county,  it 
cannot  be  said  to  be  a  case  of  such  "  doubtful 
right '  *  as  places  it  beyond  the  reach  of  this  rem- 
edy.   Id. 

12.  Mandamus  is  the  proper  remedy  to  com- 
pel a  road  supervisor  to  remove  an  obstruction  in 
the  highway,  such  as  trees  standing  in  such 
position  aa  to  interfere  with  the  travel.  Patter- 
son V,  Vail,  43  Iowa,  142. 

13.  But  the  appUcant  in  such  case  must  show 
a  special  or  personal  interest  in  the  matter.  An 
anticipated  diversion  of  izavel  ftom  his  land  will 
not  suffice.    Id, 

14.  To  compel  oonnty  aufhorities  to 
levy  tax.  Mandamus  will  not  issue  to  compel 
the  board  of  supervisors  of  a  county  to  levy  a 
tax  for  the  payment  of  a  judgment  rendered 
upon  a  warrant  issued  for  ordinary  expenses  and 
bridge  purposes,  when  it  api>ears  that  they  have 
levied  the  maximum  rate  allowed  for  those  pur- 
poses for  that  year.  Folk  dt  Hubbell  v.  Winett 
et  al.,  37  Iowa,  34. 


MARRIAGE. 


1.  Breach  of  contract  to  marry.    In  an 

action  for  damages  for  a  breach  of  promise  to 
marry,  where  the  issue  was  the  making  of  the 
promise,  matter  derogatory  to  the  subsequent 
conduct  of  the  plaintiff  before  the  breach  is  not 
competent.    BoycU  v.  Smith,  40  Iowa,  615. 

2«  In  such  a  case  an  express  promise  need  not 
be  proved;  the  contract  may  be  inferred  fvom  the 
conduct  of  the  parties.    Id. 

3.  An  instruction  concluded  with  these  words: 
"*  Tou  are  to  determine  from  this  evidence  if  it 
be  true  that  the  parties  entered  into  a  marriage 
contract:  ^'  Held,  to  mean  that  the  jury  w»e  to 
determine  from  all  the  evidence  whether  or  not 
the  parties  had  entered  into  the  contract.    14. 

4.  In  estimating  the  damages  for  the  breach 
of  a  marriage  contract,  the  pecuniaiy  advantages 
pf  its  performance,  as  well  aa  the  pain  and  mor* 
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tification  occanoned  plaintiff  hy  the  breach,  are 
to  be  confiidered.  (Holloufay  v.  Chifflth,  d2 
Iowa.  409.)    Id. 

6.  PresumptionB  and  rights  arising 
from  oontinued  cohabitation.  Where  a 
knaband  and  wifer  separate  and  the  foimer  lives 
and  cohabits  for  years  with  a  woman  whom  he 
claims,  and  who  is  reputed,  to  be  his  wife,  the 
law  presames  a  divorce  ficom  the  first  wife,  and 
the  latter  may  legally  marry  again.  Blanehard 
9,  Lambert  et  ah,  43  Iowa,  228. 

6.  If  the  marriage  was  originally  void,  sub- 
aeqaent  marriage  will  be  presumed  to  have 
oocnned,  if  the  parties  continued  to  cohabit  to- 
gether after  the  removal  of  the  legal  impediment. 
Id. 

7.  What  will  oonstitute.  Any  mutual 
ac^reement  between  the  parties  to  be  husband 
and  wife  in  presenti,  followed  by  cohabitation, 
constitutes  a  valid  and  binding  marriage,  if  the 
parties  are  under  no  legal  disability  to  contract 
matrimony.    Id. 


OF    ASSETS 
SECUBITIES. 

See  Equitt. 


AND 


MASTER  AND  SERVANT. 

1.  Gtoneral  and  special  relation.     A 

person  may  be  the  general  servant  of  one,  and 
at  the  same  time  the  special  servant  of  another, 
in  respect  of  some  particular  service.  (Laugher 
9.  Pointer,  5  B.  &  C,  559.)  Vary  v.  TheB.,  C. 
R.  dt  M.  R.  Co.,  42  Iowa,  246. 

2.  Right  of  action:  i>er8onal  injury. 

One  who  is  in  the  joint  service  of  two  employers 
and  is  ii^jured  in  such  service,  has  his  election  to 
sue  either  or  both  his  employers.    Id. 

8. :  application  of  role.   Y.  was  in 

ihe  general  employment  of  the  C.  &  N.  W.  R. 
Co.,  his  duty  being  to  attend  to  the  switches  and 
couple  and  uncouple  its  cars  and  those  of  defend- 
ant at  a  station  where  they  used  a  common  track. 
His  wages  were  paid  by  both  companies,  although 
he  received  them  from  the  former.  He  was  in- 
jured while  coupling  the  cars  of  defendant:  Held, 
that  he  was  at  the  time  defendant's  servant,  and 
ooold  maintain  an  action  against  it  for  iiguries 
caused  by  its  negligence.    Id. 

31 


4.  Ck>mi>etenoy  of  evidence  in  aotioa 
between.  Where  the  imcompetency  and  caie> 
lessness  of  an  engineer  employed  by  tiie  defend- 
ant, a  mining  company,  were  alleged  to  have 
been  the  cause  of  an  iivjuiy,  proof  that  he  was 
afterward  discharged  by  defendant  and  by  a  sub- 
sequent employer  was  not  competent  evidence 
to  support  such  allegation.  Couch  v.  The  Wat- 
eon  Coal  Company,  46  Iowa,  17.   . 

See,  further,  titie  Railroad. 


MECHANICS*  LIEN. 

I.  Who  Entitled  to,  and  to  What  ahd 

When  it  Attaches. 
II.  Prioritt  of  Lien. 

III.  Sub-contractors  and  thbib  Rigbtb. 

IV.  Relinquishment  of  Lien. 
y.  Action  to  Enforce  Lien. 


I.  Who  Entitled  to,  and  to  What  and 
When  it  Attaches. 

1.  Day  laborers.  A  day  laborer  on  a  rail- 
road is  entitled  to  a  lien  thereon  for  his  wages. 
Moman  et  al.  v,  Carroll  etal.,d5  Iowa,  22. 

2.  A  laborer,  employed  by  a  sub-contractor 
for  building  a  railroad,  cannot  enforce  a  lien  upon 
the  road  for  the  amount  due  him,  if  the  con- 
tractor has  fully  paid  tiie  sub-contractor  the 
amount  due  under  his  contract,  though  the  rail- 
road company  is  indebted  to  the  contractor  in  a 
sum  exceeding  the  amount  of  the  claim  of  the 
laborer  against  tiie  sub-contractor,  Utter  v. 
Crane  et  al.,  37  Iowa,  631. 

3.  ImproTementB  on  land  of  wife. 
Where  the  husband  purchased  lumber  and 
erected  a  house  upon  land  owned  by  his  wife, 
who  did  not  authorize  the  purchase  of  the  lum- 
ber or  know  that  it  was  bought  on  credit,  but 
supposed  it  was  paid  for  by  her  husband,  held, 
that  the  agency  of  the  husband  could  not  be  in- 
ferred from,  the  marital  relation  alone,  and  that 
the  lien  could  not  be  enforced  against  the  land. 
(Miller  v.  Hollingeworth,  33  Iowa,  225;  Redman 
V.  Williamson,  2  Id.,  488;  McLaren  v.  Hall,  26 
Id.,  297.)  Price  it  Hornby  v.  SeydeU  et  al.,  46 
Iowa,  696. 

4.  Does  not  attaoh  to  the  materiala. 

A  mechanic's  lien  attaches  to  the  building  or 
improvement  erected  with  the*  materials  fur- 
nished, but  does  not  follow  the  materials  into  the 
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handff  of  a  vendee  of  the  pnrchaaer  and  attach 
to  a  building  he  may  use  them  to  erect  Heaion 
^  Todd  V.  Horr  et  al.,  42  Iowa,  187. 

5. :  rale  applied.    H  purchased  lam- 

ber  and  conveyed  it  to  a  lot  he  had  contracted 
to  porchase,  and,  after  doing  a  small  amount  of 
work  in  the  erection  of  a  building,  sold  the  lum- 
ber to  E,  who  was  aware  it  had  not  been  paid 
for,  and  who 'removed  it  to  another  lot  whereon 
he  erected  a  building  for  which  he  used  the 
lumber:  Held,  that  a  mechanic's  lien  for  the 
purchase  price  could  not  be  enforced  against  the 
lot  and  building  of  E.    Id. 

6.  When  it  attaches.  A  mechanic's  lien 
attaches  at  the  conunencement  of  his  work,  and 
the  time  for  notice  expires  ninety  days  from  the 
date  of  the  conclusion  of  the  work.  Following 
Janes  r.  Swan  dt  Co,,  21  Iowa,  181;  The  Dela- 
u>are  RaihxHid  Construction  Co,  v.  The  Daven- 
port ^  St.  Paul  R.  B.  Co.,  46  Iowa,  406. 

II.  Prioritt  of  Lien. 

7.  Bights  of  subsequent  incumbran- 
cer. Under  our  statute  (Rev.,  §  1851,  amended 
by  Chap.  8,  Laws  of  1862)  a  mechanic's  lien  for 
labor  performed  or  materials  furnished  holds 
good  as  against  intervening  incumbrances  for 
the  period  of  ninety  days  from  the  date  of  the 
last  item,  without  filing  a  statement  of  the  claim 
as  provided  by  statute.  After  that  time  the  filing 
is  necessary  in  order  to  prevent  incumbrancers 
from  gaining  priority.  Evans  r.  THpp  et  al., 
85  Iowa,  871.  Citing  Noel  v.  Temple  et  al.,  12 
Id.,  276;  Jones  v.  Swan  dt  Co.,  21  Id.,  181. 

8.  Foreclosure  of  lien.  The  failure  to 
make  of  a  junior  incumbranceo*  a  party  to  the 
proceeding  to  foreclose  the  hen  does  not  pre- 
clude the  plaintiff  from  enforcing  it  as  a  prior 
hen  to  the  incumbrance.  But  in  such  case  the 
incumbrancer's  right  of  redemption,  or  any  other 
right  he  might  have,  would  not  be  cut  off  by  the 
decree.    Id. 

9.  When  it  takes  precedence  of  a 
mortgage.  A  mechanic's  lien  takes  priority 
of  a  mortgage  executed  and  recorded  within 
ninety  days  from  the  date  of  the  last  item. 
Lamb  dt  Son  v.  Hanneman  etal.,40  Iowa,  41. 

10.  Facts  considered  under  which  it  was  held 
that  a  building  for  which  materials  were  fur- 
nished and  work  done  was  not  an  independent 
Btmclute,  to  which  a  mechanic's  hen  would 
attach  and  take  priority  over  an  existing  mort- 


gage upon  the  building  to  which  it  was  aUadiod 
and  of  which  it  became  a  part.  TiUe  aoqmred 
undei  judicial  sale  in  accordance  with  a  decree 
of  foreclosure  of  the  mortgage  was  adjudged  to 
be  paramount  to  that  conferred  by  foreclosnre  of 
the  mechanic's  hen.  Following  Getchell  dt 
Tiehen&r  v.  Allen,  84  Iowa,  559;  O'Brien  «• 
Pettis  <it  LeUhe  et  al.,  42  Iowa,  298. 

11.  Where  a  mechanic's  lien  accrued  upon 
property  already  covered  by  a  mortgage,  and  in 
an  action  to  foreclose  the  latter  the  Uenholder  was 
made  a  party,  it  was  held  that  he  would  be 
bound  by  a  decree  therein  rendered  and  estopped 
to  assert  the  priority  of  the  Hen  to  any  title  ac- 
quired under  the  mortgage.  Grosheckv.  Fer* 
guson,  48  Iowa,  582. 

12.  Bights  of  junior  lien  holder.   The 

holder  of  a  junior  mechanic's  lien  cannot  be 
prejudiced  by  a  foreclosure  to  which  he  is  not 
made  a  party;  he  may  maintain  a  suit  in  equity 
to  redeem.    Jones  v.  Hartsock,  42  Iowa,  147. 

13. :  time  of  filing  lien.   That  the 

junior  hen  was  not  filed  until  after  the  action  of 
foreclosure  was  commenced,  although  before  the 
expiration  of  ninety  days,  will  not  impair  the 
rights  of  the  junior  Uen  holder.    Id. 

14. :  tender.  Where  the  amount  nec- 
essary to  redeem  was  not  known  to  the  junior 
hen  holder  at  the  time  of  the  commencement  of 
the  action  to  enforce  the  right  to  redeem,  a  ten- 
der is  not  a  necessary  condition  precedent  to  the 
enjoyment  of  that  right.    Id. 

15.  A  mechanic's  hen  attaches  from  the  com- 
mencement of  the  building,  and  takes  prece- 
dence over  a  mortgage  executed  afber  that  time, 
although  the  particular  work  for  which  the  hen 
is  claimed  was  not  commenced  until  after  the 
execution  of  the  mortgage. 
Argu,  1.    The  language  of  the  Revision  in- 
dicates a  change  in  the  legislative  intent 
from  that  embodied  in  the  Code  of  1851, 
under  which  the  mortgage  took  priority 
over  the  hen  for  any  particular  work  com- 
menced after  its  execution. 
Argu.  2.    The  word  "  improvements  "  in  the 
statute  comprehends  the  entire  erection, 
and  is  not  hmited  to  the  constituent  parts 
thereof. 
Argu.  3.    It  is  not  desirable  that  the  execu- 
tion of  a  mortgage  upon  the  land,  upon 
which  a  building  or  other  improvement  is 
in  prooesB  of  construction,  should  be  per- 
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mitted  to  airevt  the  work  and  prevent  its 
completion. 
Arffu.  4,  The  caae  of  Getehell  <!t  Tichenor  v, 
AUen,  34  Iowa,  559,  is  not  in  conflict  with 
this  condosion,  but  agrees  with  it  in  hold- 
ing that  on  improvement  is  not  simply  a 
betterment,  but  is  some  independent  erec- 
tion. Neilson  et  al,  v.  The  Iowa  Etutem 
Railway  Co,  et  al.,  44  Iowa,  71. 

16.  A  mechanic*8  Uen  for  materials  furnished 
for  the  improvement  or  enlargement  of  a  build- 
ing does  not  take  priority  over  an  existing  mort- 
gage, and  this  rule  prevails  even  though  the 
building  be  changed  so  that  very  little  of  the 
original  structure  remains.  The  Equitable  Life 
Ins,  Co.  et  al.  v.  Slye  et  al.,  45  Iowa,  615. 

17.  Where  the  vendee  of  real  estate  under  a 
verbal  agreement  of  purchase  erected  thereon  a 
building  to  which  a  mechanic*s  lien  attached, 
and  subsequently  thereto  he  received  a  deed  and 
executed  a  mortgage  for  the  purchase  money, 
held  that  the  lien  of  the  mortgage  was  para- 
moiont  to  the  mechanic's  hen.  Thorpe  Bros.  v. 
Durban,  45  Iowa,  192. 

m.  SuB-coNTRACTOBS  AND  THKiB  Rights. 

18.  Is  subject  to  oontraot  between 
owner  and  builder.  In  an  action  against 
the  owner  of  real  estate  by  one  who  has  fur- 
nished material  for  the  erection  of  a  building 
thereon,  the  owner,  if  guiltless  of  misrepresenta- 
tion, is  not  liable  beyond  the  terms  of  his  con- 
tract with  the  builder.  Under  an  agreement  to 
pay  in  real  estate,  he  cannot  be  required  to  pay 
in  money.  Kilhoume,  Jenkins  dt  Co.  v.  Jen- 
nings dt  Co.  and  Meicalf,  38  Iowa,  533. 

19.  Contractor  must  sign  statement. 
Before  the  statement  of  his  lien  by  a  sub- 
contractor can  be  given  to  the  owner  to  estab- 
lish hii}  lien,  either  the  contractor  himself  or  his 
duly  authorized  agent  must  have  refused  to  sign 
a  statement  of  his  claim.  Hears  dt  Hays  v. 
Stubbs  a>  Co.  et  al.,  45  Iowa,  675. 

rV.  Relinquishment  of  Lien. 

20.  Collateral  security.  The  acceptance 
of  a  mortgage,  for  the  same  debt  upon  the  same 
properly  covered  by  a  mechanic's  Uen,  is  not 
collateral  security  within  the  meaning  of  the 
statute,  and  will  not  divest  it,  unless  the  lien 
holder  evinces  an  intention  to  rely  upon  the  new 
security  rather  than  upon  the  lien.  Oilcrest  v, 
Oottschalk  et  al.,  39  Iowa,  311. 


21.  An  action  to  foreclose  the  mortgage* 
where  the  petition  recites  all  the  facts  and  praj^s 
judgment  and  enforcement  of  the  lien,  basing 
the  claim  upon  the  account  for  materials  fur- 
nished, is  not  to  be  regarded  as  a  waiver  of  the 
mechanic's  lien.    Id. 

22.  It  has  been  held  by  this  court  that  the 
acceptance  of  promissory  notes  for  work  and 
labor  performed  and  materials  furnished  in  the 
erection  of  a  building,  will  not  divest  the  right 
of  a  party  to  a  mechanic's  lien,  unless  such  is 
the  agreement  of  the  parties.  {Logan  <!t  Cook 
V.  AUix,  7  Iowa,  77;  Bonsall  v.  Taylor,  5  Id., 
546;  ScoU  v.  Ward,  4  G.  Greene,  112.)  The 
taking  of  notes  is  not  deemed  to  be  the  taking 
of  collateral  security.  So,  also,  it  has  been  held 
that  where  a  party  has  done  work,  or  furnished 
materials  in  erecting  a  building  under  a  contract 
with  the  owner,  a  subsequent  promise  by  a  pur- 
chaser of  the  building,  made  in  consideration  of 
forbearance  to  sue,  to  pay  for  such  work  or  ma- 
terials, is  not  a  collateral  security,  under  the 
statute,  so  as  to  deprive  the  party  to  whom  such 
promise  was  made  of  his  mechanic's  lieu.  (Mer- 
vin  V.  Sherman,  9  Iowa,  331.)  Upon  the  doo- 
ttine  of  these  cases,  it  seems  to  us  that  the 
taking  of  a  mortgage  from  the  debtor  upon  the 
same  identical  property  covered  by  the  me- 
chanic's lien,  and  for  the  same  debt,  cannot  be 
deemed  collateral  security  on  the  same  contract. 
There  is  nothing  in  the  record  to  show  that  the 
mortgage  was  intended  and  accepted  as  coUat- 
.eral  security.  It  was  not  such  unless  so  intended 
and  accepted.  (See  1  Bouv.  L.  Die,  240;  Powell 
on  Mort.,  393.)  The  mechanic  or  material  man 
will  retain  his  lien  on  the  land  unless  he  does 
something  evincing  an  intention  to  rely  upon 
his  new  or  collateral  security,  and  not  upon  the 
lien  the  law  has  given  him.  {Clark  v.  Hunt,  33 
J.  J.  Marshall,  558.)  Per  MhiLEB,  Gh.  J.,  in 
Ibid. 

28.  *Where  a  contract  for  work  upon  a  rail- 
road contained  a  clause  reciting  that  **all  the 
money  for  the  work  hereinbefore  specified  should 
be  paid  by  the  dtiasens  of  Delaware  county,*'  it 
was  held  that  this  did  not  constitute  the  con- 
tractor the  holder  of  collateral  security,  prevent- 
ing him  from  acquiring  a  mechanic's  lien  upon 
the  road.  The  Delaware  Railroad  Construction 
Co.  V,  The  Davenport  (^  St.  Paul  R.  R.  Co.,  46 
Iowa,  406. 

24,.When  not  merged  in  legal  title. 
When  the  holder  of  a  Uen  acquires  the  legal 
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title  to  the  properly  upon  which  it  rests  with 
ihe  intention  that  the  lien  should  not  be  merged 
tiierein,  the  intention  of  the  lien  holder  will 
prevail  as  against  junior  incumbranoers.    Id. 

y.  Action  to  Enforce  thb  Lien. 

25.  Limitation  of  aotion.  Chapter  111, 
Laws  of  1862,  does  not  extend  the  time  within 
which  the  action  to  enforce  a  mechanic's  lien 
must  be  commenced,  beyond  nine  months  firom 
the  date  within  which  the  account  was  required 
to  be  filed  by  section  1851  of  the  Revision  (Code, 
Sec.  2137).  Gilcrest  v.  GaUschalk,  39  Iowa,  311. 

26.  Bnle  applied.  When  more  than  nine 
months  had  elapsed  from  the  date  of  filing  the 
account,  it  was  held  that  the  limitation  could  not 
be  evaded  by  filing  it  a  second  time,  and  that 
the  right  to  maintain  the  action  was  not  thereby 
renewed.    Id, 

27.  Affidavit  by  agent  to  statement. 

Hie  affidavit  of  plaintiffs'  agent,  in  an  action  to 
enforce  a  mechanic's  lien,  stated  that  the  amoimt 
was  '*  owing  him  '*  and  that  "  he  claims  '*  the 
lien:  Held,  that,  by  fair  construction  of  lan- 
guage, the  affidavit  supported  plaintiffs'  claim. 
Lamb  dt  Son  v.  Hanneman  et  ah,  40  Iowa,  41. 

28.  Continuous  account.  Where  all  the 
items  in  an  account  related  to  one  transaction, 
it  constitutes  a  continuous  account,  regardless 
of  intervening  statements  of  balance.    Id, 

29.  When  triable  de  novo  in  supreme 
court.  While  an  action  to  enforce  a  mechanic's 
lien  is  to  be  prosecuted  by  equitable  proceedings, 
yet  if  no  motion  nor  order  is  made  that  the  tes- 
timony be  reduced  to  writing,  the  case  is  not 
triable  de  novo  in  the  Supreme  Court.  Kennedy 
V.  Oauli  et  ah,  44  Iowa,  547. 


M  Ti  kGEB». 


See  Extinguishment;  Mobtoagb. 


MILLS  AND  MILL  DAMS. 

1.  Baising  of  dam:  damages.  A  pro- 
ceeding under  section  1201  of  the  Code,  by 
which  the  owner  of  a  dam  has  acquired  a  license 
to  raise  the  same,  may  be  pleaded  in  bar  of  an 
action  for  damages  for  injuries  subsequently 
arising  from  the  raising  of  the  dam,  although 
the  ivaj  allowed  no  damages  in  the  proceeding 


under  which  the  license  was  obtained.     Watson 
V.  Van  Meter,  43  Iowa,  76. 

2.  For  injuries  occuiring  before  such  proceed- 
ing, the  owner  of  the  land  which  suffers  the  in- 
juiy  is  entitled  to  at  least  nominal  damages. 
Id,    • 

8.  In  an  action  for  damages  for  the  raising 
of  a  dam,  whereby  it  was  alleged  that  tiie 
heaithfulness  of  the  plaintiff's  property  was 
impaired,  evidence  showing  its  comparative 
heaithfulness  before  and  after  the  act  complained 
of  was  alone  material  to  the  issue.    Id. 

4.  Flowage  of  land:  character  of  poB- 
session.  In  an  action  for  damages  for  over- 
flowing land,  of  which  it  appealed  that  the 
plaintiff  had  the  refusal  and  claimed  to  be  the 
owner,  although  his  ownership  thereof  was  de- 
nied, it  was  proper  to  submit  to  the  jury  the 
question  of  the  nature  of  his  possession.  Clark 
V,  Close,  43  Iowa,  92. 

5.  Where  the  defendant  obtained  from  the 
owner  of  land  a  license  to  overflow  it  l^  the 
erection  of  a  dam,  and  expended  money  towards 
its  erection,  and  afterwards  the  plaintiff  made  a 
contract  for  the  purchase  of  the  land,  but  paid 
nothing  and  obtained  no  deed,  held,  that  his 
right  in  the  land  was  not  so  far  superior  to  that 
of  the  defendant  as  to  enable  him  to  maint.ain 
an  action  for  the  recovery  of  damages  cansed  by 
the.  overflow.    Id, 

6.  Partition  of  water  power,  mills* 
dams,  etc.  Where  parties  own  in  common  a 
water  power  and  mills,  machinery,  dam  and 
other  appurtenances,  a  partition  of  the  whole 
property  may  be  made.  Cooper  v.  The  Cedar 
Rapids  Water  Power  Co,,  42  Iowa,  398. 

7.  Where  either  party  insists  upon  such  par- 
tition it  must  be  made  regardless  of  the  incon- 
venience or  hardship  thereby  occasione'd.    Id. 

8.  When  the  partition  of  a  water  power  is  to 
be  made,  the  rules  governing  it  should  be  cer- 
tain, definite  and  self-adjusting,  so  that  th^ 
will  readily  apply  to  all  future  conditions  of  the 
power.    Id, 

9.  To  effect  the  partition,  the  land  under  the 
water  and  dam  may  be  divided  by  motes  and 
boimds,  and  one  part  thereof  assigned  to  each 
party,  sul:!Ject  to  the  charge  of  keeping  the  dam 
in  repair  by  the  one  to  whom  the  pait  including 
it  is  assigned,  and  the  right  to  use  such  portion  of 
the  water  as  may  be  assigned  to  each  owner,  the 
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exteoi  of  whidi  may  be  indicated  by  some  visible 
monument  or  by  controlling  the  flowage  throngh 
the  gates.    Id. 


MINES  AND  MINERAL  LANDS. 

1.  Parol  lioense  of.  Under  the  well  set- 
tled doctrines  of  this  court,  a  parol  license  of 
mining  lands  is  yalid  and  can  only  be  terminated 
by  compensation  to  the  licensee  or  the  notice 
necessazy  to  terminafce  a  tenancy  at  will.  {Bush 
•.  Sullivan,  3  G.  Greene,  344;  Beatty  r.  Gregory, 
17  Iowa,  109;  Anderson  et  al.  v: Simpson  et  al., 
21  Id..  399.)  Harkness  v.  Burton,  39  Iowa,  101. 

2.  Such  Ucensa  is  good  against  a  subsequent 
lessee  or  licensee  with  notice.  (Beatty  v.  Greg- 
ory^  and  Anderson  v,  Simpson^  supra.)    Id, 

8.  Judicial  sale  of.  Where  the  leased 
property  was  sold  on  eacecution,  pendjug  the 
lease,  the  execution  purchaser  was  diarged  with 
conatructiye  notice  of  the  lessee  *8  possession, 
unless  the  latter  had  ceased  to  work  the  prem- 
ises in  a  miner-like  way.  Camberlain  v,  Colin- 
son,  45  Iowa,  429. 

4.  An  application  by  the  lessee  to  the  pur- 
chaser, after  threats  by  the  latter  that  he  would 
be  disturbed  in  his  possession,  for  permission  to 
work  a  part  of  the  range  covered  by  his  lease, 
will  not  deprive  the  lessee  of  the  right  to  work 
all  of  the  range  embraced  in  his  original  con- 
tract with  the  lessor.    Id. 

5.  :  measure  of  damages.    The  ex- 

ocution  purchaser  having  mined  a  part  of  the 
range  embraced  in  the  lease,  the  lessee  ia  entitled 
to  recover  from  him  the  value  of  the  mineral  he 
has  taken  out,  with  interest  thereon  from  the 
time  when  the  mineral  was  mined  and  sold, 
diminished  by  the  amount  of  the  rent  due  under 
the  lease  and  the  reasonable  cost  of  mining.  Id. 

6.  Bemoval  of  pillars.  The  lease  of  a 
coal  mine  stipulated  that  the  lessee  was  to  leave 
the  mine  in  good  working  condition  at  the  expi- 
ration of  tho  lease:  Held,  that  he  could  not 
remove  the  supports  and  pillars  from  the  mine, 
even  after  the  supply  of  coal  WtU  exhausted. 
Randolph  et  al.  v.  Maiden  et  al.,  44  Iowa,  327. 


MINOB8. 
See  iMFAirr;  Guabdian  akd  Wabd. 


MISDEMEANOB. 

See  Criminal  Law. 


MISTAKE. 

See  Equitt. 

MOBTGAGE. 

I.  Gbnbballt,  and  what  Constitutbb. 

II.  Validity  and  Construction. 
III.  Rights  of  Mortoagee. 
rv.  Sales  bt  the  Mortgagor:   Rights 
AND  Liabilities  of  PuRCHASEBa. 

v.  Assignment  of  the  Mortgage. 
VI.  Satisfaction  and  Release. 
VII.  The  Foreclosure  and  Sale. 

a.  Of  mortgages  proper. 

b.  Of  title  hofids  and  contracts. 

VIII.  Mortgages  of  Personal  Profbrtt. 


I.  Generally,  and  what  Constitutes, 

1.  Absolute  oonveyanoe:  onus.  Where 
it  is  claimed  that  a  deed,  absolute  on  its  face,  is 
in  fact  but  a  mortgage,  the  onus  is  on  the  party 
so  claiming  to  establish  it  by  proof  that  is  dear*, 
satisfactoiy  and  conclusive.  (Noel  v.  Noel,  1 
Iowa,  423;  Corbit  v.  Smith,  7  Id.,  60;  Cooper  v. 
Skeel,  14  Id.,  578;  Gardner  v.  Weston,  18  Id., 
533;  Atkins  v.  Faulkner,  II  Id.,  326;  Childs  v. 
Griswold,  19  Id.,  362;  Sunderland  v.  Sunder' 
land.  Id.,  325.)  Hyatt  et  al.  v.  Cochran,  37 
Iowa,  309;  Zuver  v.  Lyons,  40  Id.,  510;  Sinclair 
V.  Walker,  38  Id.,  575. 

2.  To  establish  that  a  deed  absolute  upon  its 
face  is  a  mortgage  the  evidence  must  be  clear 
and  satisfibkctoiy.  Woodteorth  v.  Carman,  43 
Iowa,  504. 

3. :  sale.    Where  the  grantee  went  into 

I)ossession,  made  valuable  improvements,  and 
with  the  knowledge  of  the  grantor  subsequently 
sold  the  property,  the  transaction  was  held  to 
have  been  a  sale.    Id. 

4«  A  deed  absolute  in  form,  which  is  executed 
to  secure  a  loan,  will  be  treated  as  a  mortgage. 
Johnson  et  al.  v.  Smith,  39  Iowa,  549. 

5«  When  a  deed  absolute  upon  its  face  was 
held  to  operate  as  a  mortgage.  Berberiek  9. 
Fritz,  39  Iowa,  700;  Crawford  v.  Taylor,  42  Id., 
260. 
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6.  It  embraces  all  forms  of  security 
for  debt.  Equity  will  regard  any  conveyance 
of  land,  intended  to  operate  as  secnrity  for  a 
debt  or  for  the  performance  of  a  contract,  as  a 
mortgage.    Green  v.  Turner^  38  Iowa,  112. 

7.  To  sustain  an  averment  that  a  bond  and 
deed  were  intended  to  have  the  effect  of  a  mort- 
gage, parol  evidence,  tending  to  show  the  inten- 
tion and  condition  of  the  parties  and  other 
incidents  of  the  transaction,  was  held  to  be  ad- 
missible.   Id. 

8.  The  true  nature  of  the  transaction  will  de- 
termine whether  it  shall  be  regarded  as  a  mort- 
gage, or  an  absolute  conveyance  or  a  conditional 
sale.  This  will  be  determined  upon  the  consid- 
eration of  all  the  attendant  circumstances  and 
facts,  and  the  situation  and  condition  of  the 
parties.  [Hughes  <&  Deal  v,  Sheaff,  19  Iowa, 
944;  Trucks  v.  lAndsey,  18  Iowa,  504;  Key  v. 
McClearift  25  Iowa,  191;  Richardson  v,  Barrxck, 
16  Iowa,  407.)    Id. 

9.  An  absolute  conveyance  of  real  property, 
intended  as  security  for  a  loan,  where  the  gran- 
tee executes  a  bond  for  re-conveyance  upon  the 
payment  of  the  loan,  constitutes  an  express  mort- 
gage; and  the  property  is  subject  to  sale  upon 
execution  under  a  judgment  against  the  grantor. 
Clinton  Nat.  Bank  v.  Manwarring^  -89  Iowa,  281. 

10.  Where  one  acting  as  the  agent  of  another 
for  the  sale  of  pianos  sold  two  and  received  in 
payment  therefor  certain  lots  of  land,  the  deeds 
for  which  were  executed  to  the  owner,  who,  upon 
being  advised  of  the  conditions  of  the  sale,  in- 
structed the  agent  that  he  had  ordered  the  lots 
to  be  sold  and  would  credit  him  with  the  pro- 
ceeds, heldf  that  since  the  agent  would  have 
been  entitled  to  any  excess  in  the  proceeds  of  the 
sale  of  the  lots  beyond  his  indebtedness,  the  con- 
veyances, though  deeds  in  form,  were  intended 
simply  as  security  for  the  debt  and  not  as  a  dis- 
charge of  it,  and  accordingly  should  be  treated 
as  mortgages.  The  N.  Y.  Piano  Forte  Co.  v. 
Mueller,  42  Iowa,  467. 

11.  Where  a  contract  had  been  entered  into 
between  the  mortgagor  and  mortgagee,  in  ac- 
cordance with  which  the  latter  was  to  purchase 
the  property  at  the  sale  under  another  lien,  and 
hold  the  title  until  the  rents  should  discharge  the 
amount  due  him,  held,  that  he  simply  acquired 
the  title  in  trust,  subject  to  his  daim  upon  the 
property  as  security.  Bamett  v.  Nelson  et  ux., 
46  Iowa,  495. 


12«  The  mortgagee  having  taken  the  premises 
from  the  party  to  whom  it  had  been  leased  pur- 
suant to  the  contract,  before  his  daim  was  dis- 
chaiged  by  the  aocming  rents,,  became  simply  a 
mortgagee  in  possession,  and  his  act  did  not 
discharge  the  mortgage.    Id, 

IS.  Where  a  party  who  was  indebted  to  an- 
other executed  a  conveyance  to  secure  the  indebt- 
edness and  received  from  the  grantee  an  instra- 
ment  binding  him  to  re-convey  upon  payment 
of  the  debt,  held,  that  the  transaction  constituted 
a  mortgage  and  that  it  was  not  competent  for 
the  grantor  to  insist  upon  a  foreclosure  thereof, 
but  that  he  must  pay  the  amount  due  before  he 
could  ask  the  cancellation  of  the  conveyance. 
White  V.  Lucas,  46  Iowa,  319. 

14.  When  not  a  mortgage.  Z.,  owing* 
L.  the  purchase  price  of  land,  procured  that  K. 
should  pay  L.  the  amount  of  his  indebtedness, 
and  thus  acquiring  L/*«  right,  should  convey  to 
the  wife  of  Z:  Held,  that  L.*s  interest,  and  that 
of  his  grantee,  was  not  simply  a  mortgage  from 
which  Z.  had  the  right  of  redemption.  Zuter 
V.  Lyons  et  al.,  40  Iowa,  510. 

15.  Presumption  as  to  validity.     A 

mortgage  and  note,  regular  upon  their  face,  are 
prima  facie  evidence  of  their  validity,  and  the 
burden  of  proof  is  with  the  defendant  to  show 
that  they  were  without  consideration.  Stuart v, 
Phelps,  39  Iowa,  14. 

16.  Subrogation  of  junior  mortgagee 
to  rights  of  senior  one.  The  execution  of  a 
mortgage  to  raise  money  with  which  to  discharge 
a  prior  incumbrance  will  entitle  the  mortgagee^ 
upon  the  application  to  that  object  of  the  money 
thus  raised,  to  be  subrogated  to  the  rights  of  the 
prior  incumbrancer.  Gilbert  v.  Gilbert  et  al.,  39 
Iowa,  657. 

17.  Adverse  possession.  The  possession 
of  a  mortgagor  or  mortgagee  is  not  as  to  the 
other  adverse.  Crawford  v.  Taylor,  Richards 
<t  Burden,  42  Iowa,  260. 

18.  Assumption  of.  Parol  evidence  is  ad- 
missible to  show  that  the  grantee  agreed  in  part 
consideration  of  the  purchase  money  to  pay  to  a 
third  party  a  debt  secured  by  a  mortgage  on  the 
premises  conveyed;  and  in  such  case  the  mort- 
gage may  be  foreclosed  and  a  personal  judgment 
rendered  against  the  grantee.  Bowen  v.  Kurtz^ 
37  Iowa,  239. 

19.  Cannot  be  extended.  The  security 
of  a  mortgage  cannot  be  extended  to  embxaoe 
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debts  of  the  mortgagor  to  the  mortgagee  not 
provided  for  in  the  instniment  itself.  Savage  v, 
ScoU  et  a/.,  45  Iowa,  190. 

20.  PriYity  of  estate.  A  mortgagee  is 
priyy  in  estate  with  the  mortgagor  only  with  re- 
spect to  the  estate  at  the  time  of  the  execution 
of  the  mortgage  or  to  what  is  the  legitimate 
result  of  its  status  at  that  time.  Matheav.  Ca- 
ver, 43  Iowa,  512. 

21.  Agreement  between  mortgagees: 
parties.  The  agreement  between  two  mort- 
l^agees,  in  an  action  for  the  foreclosure  of  their 
mortgages,  to  share  pro  rata  in  the  proceeds  of 
the  foreclosure  sale,  does  not  make  them  joint 
parties  nor  enable  one  to  bind  the  other  by  a 
contract  with  the  purchaser  at  the  sale.  The 
First  National  Bank  of  Mount  Pleasant  v.  Con- 
ger,  37  Iowa,  474. 

22.  Covenant.  A  valid  covenant  may  be 
inserted  in  a  mortgage,  binding  the  mortgagor 
to  pay  the  amount  secured  thereby  at  the  time 
specified.    Brown  v.  Caacaden,  43  Iowa,  103. 

23.  Lien :  how  enforced.  The  lien  of  a 
mortgage  may  be  enforced: 

1.  In  an  action  on  the  note  by  an  order  mak- 
ing the  judgment  a  lien  as  of  the  date  of 
the  mortgage,  and  for  the  enforcement  of 
the  judgment  against  the  mortgaged  prop- 
erty; or 

2.  By  a  separate  action  to  foreclose  the  mort- 
gage. Morrison  v,  Morrison  et  aL,  38 
Iowa,  73. 

24.  Bes  adjudicata :  personal  liability. 

Judgment  for  defiendant  in  an  action  by  the 
grantor  to  recover  of  the  grantee  the  amount  of 
a  mortgage  which  had  been  executed  upon  the 
land  prior  to  the  conveyance  to  grantee,  deter- 
mines merely  that  the  grantee  had  assumed  no 
personal  obligation  to  pay  the  mortgage,  but 
does  not  discharge  the  lien  upon  the  laud.    Id, 

25.  Effect  of  notice.  When  the  purchaser 
of  land  has  notice  in  his  deed  of  the  existence 
of  a  mortgage,  executed  by  his  grantor,  he  can- 
not be  subrogated  to  the  rights  of  the  mortgagee 
by  the  payment  of  the  mortgage.    Id. 

II.  Validity  and  Cokstbuction. 

26.  Constmotion  of:  action  at  law. 

Where  the  debt  was  not  evidenced  by  note,  and 
the  mortgagors  covenanted  that  *'  we  are  justly 
indebted/*  etc.,  and  that  '*  if  from  any  cause 
property  shall  fail  to  satisfy  said  debt,  in- 


terest and  charges,  we  covenant  and  agree  to 
pay  the  deficiency,'*  held,  that  the  instrument 
amounted  to  an  acknowledgment  of  indebtedness 
and  a  promise  to  pay,  and  that  the  mortgagee 
might  maintain  an  action  upon  the  debt  without 
first  foreclosing  the  mortgage.  Newhurry  v. 
Butter  et  ux.,  38  Iowa,  179.  See,  Elmore  v. 
Biggins,  20  Iowa,  250;  Banta  v.  Wood,  32 
Id.,  469;  Deland  v,  Mershon,  7  Id.,  70. 

27.  Description :  wilL  Where  acertain  un- 
divided interest  in  real  estate  was  bequeathed  to  a 
son  and  a  life  interest  in  certain  other  real  estate 
to  the  widow,  with  directions  that  after  her  death 
it  be  sold  and  a  distributive  share  given  to  the 
son,  it  was  held  that  a  mortgage  executed  by 
him  before  the  death  of  the  widow,  embracing 
all  the  right,  title  and  interest  in  the  property 
bequeathed  to  him  by  the  father,  did  not  em- 
brace the  property  included  in  the  widow's  life 
estate.    Hauft «.  Duncan  et  al.,  40  Iowa,  254. 

28.  Certainty  of  amount.  A  mortgage 
which  provides  that,  upon  the  full  payment  of 
the  notes  described  in  a  certain  other  mortgage 
executed  upon  a  given  date,  and  recorded  upon 
a  given  page  of  a  specified  volume  of  the  records 
of  another  county,  it  shall  be  void,  sufficiently 
indicates  the  amount  secured  to  put  subsequent 
purchasers  upon  inquiiy.  Kellogg  v.  Frazier, 
40  Iowa,  502. 

29.  Married  women  may  execute: 
consideration.  A  married  woman  may  exe- 
cute a  valid  mortgage  upon  her  separate  prop- 
erty, and  an  extension  of  time  of  payment  of 
the  debt  of  another  is  a  sufficient  consideration 
therefor.  Low  Bros.  v.  Anderson  et  al.,  41 
Iowa,  476. 

See,  further,  Husband  and  Wife;   Homb- 

8TEAD. 

SO.  Consideration:  compounding fel* 
ony.  Where  a  mortgage  was  executed  upon 
the  consideration  that  the  son  of  the  grantor, 
who  was  then  under  arrest  for  embezzlement, 
should  not  be  prosecuted,  it  was  held  that  the 
mortgage  was  based  upon  an  illegal  considera- 
tion, and,  therefore,  void.  Peed  v.  McKee,  42 
Iowa,  689. 

III.  Rights  of  Mortgagee. 

81.  Stipulation  for  attorney's  fee.  Stip- 
ulation in  a  mortgage  to  the  effect  that  "  in  the 
event  of  foreclosure  sixty  dollars  attorney  *s  fee 
shall  be  by  the  court  also  taxed  and  included  in 
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the  decree  of  foredosore :  *  *  Held,  that  the  mere 
oommeDcement  of  proceedings  did  not  entitle 
plaintiff  to  collect  the  attorney's  fee,  that  it  was 
the  decree  which  the  parties  referred  to  as  the 
act  of  foreclosure,  and  that  if  defendant  after 
institution  of  foreclosure  proceedings,  but  before 
decree,  tendered  to  plaintiff  the  amount  of  the 
mortgage  and  costs  accrued,  he  was  discharged 
from  further  liability.  Schmidt  v.  Potter^  35 
Io¥ra,  425. 

82.  Bight  of  poBsession  before  and 
after  foreclosure.  While,  upon  condition 
broken,  the  mortgagee  will  be  entitied  to  the 
possession  of  the  mortgaged  premises  and  to  re- 
ceive the  rents  arising  therefrom,  if  it  be  so  stip- 
ulated in  the  mortgage;  yet  if  the  mortgage  be 
foreclosed  and  sold,  subject  to  redemption,  for 
a  sum  sufficient  to  satisfy  the  mortgage  debt, 
the  right  of  further  possession  becomes  thereby 
extinct  in  the  mortgagee,  and  revests  in  the 
mortgagor  or  judgment  debtor,  where  it  re- 
mains during  the  period  of  redemption.  Hill 
V.  HeweU  et  al,  35  Iowa,  563. 

88.  So  if  the  condition  be  saved  or  restored 
by  an  extension  of  time  of  payment  to  the 
mortgagor,  before  foreclosure,  the  right  of  pos- 
session and  to  rents  following  it  will  remain 
with  him  until  fftiher  breach.    Id. 

84.  Eviotion  of  mortgagor:  tenant: 
emblements.  A  mortgagee  may  evict  the 
mortgagor  without  notice,  and  retain  the  em- 
blements; and,  if  a  lease  be  granted  subse- 
quentiy  to  the  execution  of  the  mortgage  without 
the  concurrence  of  the  mortgagee,  he  may  evict 
the  lessee  without  notice,  and  retain  the  emble- 
ments.   Downard  v,  Groff^  40  Io¥ra,  597. 

85.  Bnle  applied.  D.  executed  a  mort- 
gage upon  his  real  estate,  due  in  one  year;  he 
subsequentiy  leased  the  premises  by  parol  to  L., 
who  entered  into  possession,  putting  in  crops, 
etc. ;  G.,  the  assignee  of  the  note  and  mortgage, 
foreclosed  his  mortgage  and  became  the  pur- 
chaser at  sheriff  *8  sale,  afterwards  conveying  by 
warranty  to  A. :  Held^  that  the  tenant  acquired 
no  greater  right  than  the  mortgagor  possessed 
and  was  therefore  subject  to  eviction  after  fore- 
closure and  sale:  Held^  also,  that  the  right  to 
emblements  passed  to  the  purchaser.  Id, 

86.  Mortgagee  is  to  be  regarded  as  a 
purchaser.  A  mortgagee,  as  to  the  interest 
he  holds  in  lands  mortgaged  and  notice  of  prior 


claims  or  conflicting  title,  is  to  be  regarded  as 
a  purchaser.  Hewitt  v.  Rankin  etal.tAl  Iowa,  35. 

87.  Priority  of  mortgage  over  me- 
chanic's lien.  Facts  considered  under  which 
it  was  held  that  a  building  for  which  materials 
were  furnished  and  work  done  was  not  an  inde* 
pendent  structure  to  which  a  mechanic's  lies 
would  attach  and  take  priority  over  an  existing 
mortgage  upon  the  building  to  which  it  was 
attached  and  of  which  it  became  a  part.  Title 
acquired  under  judicial  sale  in  accordance  with 
a  decree  of  foreclosure  of  the  mortgage  was  ad- 
judged to  be  paramount  to  that  conferred  by 
foreclosure  of  the  mechanic's  lien.  FoUowing 
Getehell  d;  Tichenor  v,  Allen^  34  Iowa,  559; 
O'Brien  v.  PeUis  (^  Leithe  et  aU  42  Iowa,  293. 

88.  When  estopped  to  recover  fbr 
waste.  Where  the  mortgagee,  upon  foreclos- 
ure of  the  mortgage,  purchased  the  property  at 
sheriff's  sale  for  the  amount  of  the  debt  and 
costs,  he  cannot  recover  for  waste  committed  by 
the  mortgagor  before  the  sale,  notwithstanding 
a  covenant  in  the  mortgage  that  the  prop- 
erty should  be  kept  in  good  condition.  Whether 
he  would  be  entitied  to  recover  upon  the  cove- 
nant if  any  part  of  the  debt  remained  unsatis- 
fied«  qtuere.    Corbin  v.  Reed  et  al.,  43  Iowa,  459. 

89.  A  mortgagee  is  not  confined  to  the 
remedy  of  foreclosure^  but  may  maintain 
an  action  at  law  upon  the  note,  bond  or  ottier 
obligation  secured  by  the  mortgage.  (Santa  v. 
Wood,  32  Iowa,  469;  Kretz  v,  Bradstreet,  1  G. 
Greene,  382.)    Brown  v.  Cascaden,  43  Iowa,  103. 

40.  If  the  covenant  for  payment,  or  obliga- 
tion, is  contained  in  the  mortgage  instead  of  a 
note,  that  may  be  made  the  basis  of  the  action 
at  law.    Id, 

41.  If  separate  actions  are  commenced  upon 
the  covenant  for  payment  of  the  money  and 
for  the  foreclosure  of  the  mortgage,  tiie  plain- 
tiff may  elect  which  he  will  pursue,  and  his 
election  of  the  one  will  have  the  effect  to  con- 
tinue the  other.    Id. 

IV.  Sales  bt  the  Mobtoaoor. 

42.  Bights  of  subsequent  purchaser. 

A  executes  to  B  a  mort.gage  on  542  acres  of  land. 
Subsequentiy,  to  secure  further  indebtedness,  he 
executes  another  mortgage  covering  all  the 
lands  included  in  the  first  mortgage  and  330 
acres  additional,  making  the  whole  number  872 
acres.   A  afterward  conveys  to  C  222  acres  of  the 
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land  covered  by  both  mortgages,  the  doed  con* 
iBining  the  foUowiDg  condifcioii :  ' '  This  convey- 
ance and  eoTonsnts  are  subject  to  two  mortgages 
heretofore  made  upon  this  and  other  hmds,  and 
this  land  is  to  pay  in  proportion  ds  this  number 
of  acres  bears  to  the  whole  number  included  in 
in  the  mortgages/*  Held,  that  the  lands  in  the 
bands  of  the  grantee  were  burdened  with  pre- 
cisely the  same  charges  which  were  imposed 
upon  it  by  the  two  mortgages,  viz. :  For  the 
note  secured  by  the  first  mortgage  it  was  liable 
in  the  proportion  of  222  to  542;  and  for  the  note 
secured  by  the  second  mortgage,  in  the  propor- 
tion of  222  to  872.  Johnson  et  dl,  v,  Nordyke 
H  a/.,  35  Iowa,  251. 

43.  Contribution  between  purchasers 
of  mortgaged  premises.  It  is  well  settled 
in  this  State,  that  where  incumbered  real  estate 
is  subsequently  sold  by  the  mortgagor  in  parcels 
to  different  purchasers,  each  must  contribute 
proportionately  to  the*  discharge  of  the  incum- 
brance, and  not  in  the  inverse  order  of  the  sale. 
(Barney  v.  Myers,  28  Iowa,  472.)  Tufts  v, 
Stanley,  42  Iowa,  628. 

44.  The  sale  of  incumbered  real  estate  in 
parcels  to  different  purchasers  renders  each  pur- 
chaser liable  to  contribute  proportionately  to  the 
discharge  of  the  incumbrance.    Id, 

45.  The  release  of  the  mortgage  upon  one 
ci  the  parcels  does  not  give  the  mortgagee  the 
right  to  enforce  his  entire  lien  upon  the  re- 
mainder of  the  land  covered  thereby.    Id, 

46.  The  same  rule  respecting  contributions 
applies  to  subsequent  mortgagees  of  different 
parcels  as  to  actual  purchasers.    Id. 

47.  Liability  of  the  purchaser  assum- 
ing payment  of  the  mortgage.     The 

holder  of  a  note  secured  by  mortgage  may 
recover  a  personal  judgment  against  the  grantee 
of  the  mortgagor  upon  his  promise  to  pay  the 
note  as  a  part  of  the  consideration  for  the  pur- 
chase of  the  property.  Following  Thompson  v, 
Bertram,  14  Io¥ra,  476.  Ross  r.  Kennison  and 
Taggart,  38  Iowa,  396.  See,  also,  to  the  same 
effect,  Seott,  administrator,  v.  Gill,  19  Iowa, 
187;  Moses  v.  Clerk,  12  Id.,  140;  Corbett  v. 
Waterman,  11  Id.,  87. 

48. :  pleading:  petition.    In  such  a 

case  the  promise  is  the  foundation  of  the  claim, 
and  it  is  not  essential,  where  mortgagor  has  not 
conveyed  the  land,  that  the  petition  allege  his 
Radiness  and  ability  to  convey.    Id. 
82 


49.  The  purchaser  of  land  subject  to  a  mort- 
gage, who  undertaJces  to  discharge  the  mortgage, 
becomes  personally  liable  upon  a  covenant  in  the 
mortgage  that  a  reasonable  attorney's  fee  shall 
be  paid  if  the  mortgage  is  foreclosed.  Johnson 
V.  Harder  and  Avery,  45  Iowa,  677. 

50.  An  agreement  by  the  vendee  to  assume  and 
discharge  an  existing  mortgage,  in  consideration 
for  which  the  mortgagee  surrendered  to  the  ven- 
dor and  mortgagor  the  notes,  will  be  enforced. 
Ream  v.  Jack  et  al,,  44  Iowa,  325. 

v.  Assignment  of  the  Mortoaoe. 

51.  What  will  operate  as  an  assign- 
ment. The  execution  of  a  deed  by  the  assignee 
of  a  mortgage,  to  a  third  person,  conveying  all 
his  '*  estate,  title  and  interest"'  in  the  real  estate 
mortgaged,  will  not  operate  as  an  assignment 
of  the  mortgage  to  his  grantee.  Swan  v.  Yaple 
et  al.,  a5  Iowa,  248. 

52.  The  right  of  the  mortgagee  or  his  assignee 
is  a  mere  chattel  interest,  inseparable  from  the 
debt  it  was  given  to  secure,  and  will  not  pass  by 
a  mere  conveyance  of  the  land.  Id.  Citing 
Crow,  McCreary  it  Co,  v.  Vance,  4  Iowa,  434; 
Newman  v.  DeLorimer,  19  Id.,  246. 

53.  But  an  assignment  of  the  notes 
secured  will  operate  as  an  assignment  of  the 
mortgage.  Id,  Citing  Crow,  McCreary  <t  Co. 
V.  Vance,  4  Iowa,  434,  and  cases  cited;  Pope  dt 
Slocum  V.  Jacobus,  10  Id.,  262;  Sangster  v.  Love, 
11  Id.,  580;  Bank  of  the  State  of  Indiana  v. 
Anderson,  14  Id.,  644;  Bremer  Co,  Bank  v.  East- 
man et  al.,  34  Id.,  392. 

64.  An  assignment  of  the  note  secured 
will  not  afibct  a  subsequent  purchaser 
where  satisfaction  has  been  entered  of 
record.  In  order  to  affect  a  subsequent  pur- 
chaser or  mortgagee  the  assignment  must  have 
been  of  record.  (The  Bank,  etc.,  v,  Anderson  et 
al.,  14  Iowa,  544;  McClure  v.  Burris  et  al,,  16 
Id.,  591 ;  Cornog  v.  Fuller,  30  Id.,  212.)  Bowl- 
ing V.  Cook  et  al.,  39  Iowa,  200. 

55.  Where  the  mortgagee  transferred  the  note 
secured  by  the  mortgage,  and  subsequently  pur- 
chased the  mortgaged  property,  upon  which, 
after  entering  satisfaction  of  tlie  mortgage,  he 
executed  a  second  to  secure  a  party  who  had  no 
notice  that  the  note  was  unpaid,  it  was  held,  that 
the  lien  of  the  second  mortgage  is  not  affected 
by  the  first,  and  is  superior  thereto.    Id. 

56.  The  reason  upon  which  this  conclusion  is 
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based,  is  this:  If  a  mortgagee  of  land  acquire 
the  foe  simple  title  his  mortgage  intezest  merges 
therein  and  is  eztingoished  unless  there  appears 
an  intention  to  keep  it  alive.  {Vannice  v,  Ber- 
gen, 16  Iowa,  555.)  In  the  absence  of  the  record 
of  an  assignment  of  the  mortgage  in  such  a  case, 
the  separation  of  the  mortgage  interest  and  the 
title  afterward  acquired  would  not  appear  so  as 
to  defeat  the  merger,  and  a  purchaser,  having 
no  notice  of  the  assignment,  would  be  warranted 
in  presuming  that  it  had  happened  and  that  the 
mortage  interest  had  been  thus  extinguished. 
Per  Beck,  J.,  Ibid, 

67.  The  assignment  of  the  note  carries  with 
it  the  mortgage,  and  the  right  of  foreclosure 
upon  the  latter  follows  the  right  to  obtain  Judg- 
ment upon  the  former.  Preston,  Kean  d;  Co.  r. 
Morris,  Case  dt  Co,,  42  Iowa,  549. 

58.  Bona  fide  holder :  infirmities.  The 

bona  fide  assignee  of  a  mortgage,  for  value,  does 
not  take  it  subject  to  all  the  infirmities  which 
attached  to  it  in  the  hands  of  the  mortgagee. 
The  Farmers'  National  Bank  of  Salem  v. 
Fletcher  et  al.,  44  Iowa,  252. 

69.  The  assignee  takes  the  mortgage  as  he 
takes  the  note,  free  ^m  the  defenses  to  which  it 
is  subject  in  the  hands  of  the  mortgagee.  Pres^ 
ton,  Kean  dt  Co,  v.  Morris,  Case  dt  Co,,  supra, 

60.  Homestead:  innocent  holder.  The 

right  to  mortgage  the  homestead  existing,  the 
fact  that  it  is  a  homestead  will  not  defeat  the 
foreclosure  of  the  mortgage  in  the  hands  of  an 
innocent  holder  who  had  no  notice  that  the  mort- 
gage was  without  consideration.    Id. 

61.  Equity  will  not  relieve  assignee. 

Equity  will  not  relieve  a  person  who  purchases 
a  mortgage  upon  real  estate  to  which  the  title 
is  defective,  unless  the  seller  has  made  some 
statement  respecting  the  title  upon  which  the 
purchaser  was  justified  in  relying.  Vincent  dt 
Co.  V.  Berry,  46  Iowa,  571. 

VI.  Satisfaction  and  Release. 

62.  Continuance  of  lien.  A  mortgage 
remains  a  lien  until  the  debt  it  was  given  to  se- 
cure is  satisfied.  A  change  of  the  note,  or  the 
taking  of  a  new  note,  incorporating  therein  an 
additional  sum  loaned,  will  not,  in  the  absence 
of  an  agreement  to  the  contrary,  discharge  the 
mortgage.  Port  v.  Bobbins,  35  Iowa,  208.  Cit- 
ing Watkins  v.  Hill,  8  Pick.,  522;  Pomroy  r. 
Bice,  16  Id.,  22;  The  State  v.  Lake,  17  Iowa,  215, 


219;  Jordan  v.  Smith,  30  Id.,  500;  Davis  v.  Maif 
nard,  9  Mass.,  247;  Brinkerhoff  v.  Lansing,  4 
Johns.  Ch.,  65;  Packard  v.  Kingman,  11  Iowa» 
219;  Chase  v.  Abbott,  20  Id.;  Haddock  v.  Bui- 
finch,  31  Me.,  246;  Morse  v.  Clayton.  13  S.  & 
M.,  375;  McCormick  v.  Digby,  8  Blackf.,  99; 
Hugunin  v.  Starkweather,  5  Gilm.,492;  BurdeU 
V.  Clay,  8  B.  Monr.,  287;  see,  also,  Sims  v.  Ham- 
mond, 33  Iowa,  368;  Gregory  v.  Thomas,  7Q 
Wend.,  17. 

63.  And  it  has  been  held  that  the  taking  of 
a  new  note  and  mortgage  to  secure  the  same 
debt  will  not,  even  when  the  first  mortgage  is 
canceled,  operate  to  discharge  the  lien  of  the  first 
mortgage.  (Packard  v.  Kingman,  supra;  Smith 
V.  Stanley,  38  Me.,  11;  Burdett  v.  Clay,  supra.) 
Id. 

64.  The  lien  of  a  mortgage  is  presumed  to 
continue  until  the  debt  is  paid,  even  though  a 
new  note  be  given  therefor.  Sloan  v.  Bice  ei 
al.,  41  Iowa,  465. 

65.  When  a  new  note  has  been  given  the 
burden  is  upon  the  mortgagor  to  show  an  agree- 
ment that  the  mortgage  should  be  released  upon 
the  execution  of  the  note.    Id. 

66.  The  mortgage  continues  to  operate  as  a 
lien  on  the  premises,  so  long  as-  any  portion  of 
the  debt  it  was  given  to  secure  is  remaining  on* 
paid.    Swan  v.  YapU,  35  Iowa,  248. 

67.  Merger:  judgment  on  promiaaory 
note.  The  fact  that  a  judgment  has  been  ob- 
tained upon  a  note,  without  reference  to  the 
mortgage  given  to  secure  it,  will  not  operate  as 
a  merger,  or  extinguishment  of  the  mortgage. 
Morrison  v.  Morrison  et  al.  and  Berry  et  ux.,  38 
Iowa,  73. 

68.  The  rendition  of  a  judgment  does 
not  merge  or  destroy  the  lien  of  a  mort- 
gage. The  lien  exists  until  the  debt  is  paid  or 
discharged.  Following  Hendershott  v.  Ping,  24 
Iowa,  134;  Shearer  v.  Mills  et  al.,  35  Iowa,  499. 

69.  Where  the  mortgagee  acquires 
the  legal  title  by  conveyance,  without  'an  in- 
tent upon  his  part  to  extinguish  the  mortgage, 
the  lien  of  the  latter  is  not  merged  in  the  con- 
veyance. Linscott  V.  Lambart  et  al.,  46  Iowa» 
312. 

70*  Where  one  holding  a  mortgage  upon  fhe 
property  of  another,  including  his  homestead, 
subsequently  purchases  the  homestead,  he  has 
the  right,  notwithstanding  the  purchase,  to  insist 
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Uiat  the  balance  of  the  property  shall  be  applied 
to  the  discharge  of  his  mortgage,  to  the  ezcla- 
Bon  of  junior  liens.    Id, 

71.  Belease  of  portion  deeded  to  wife. 
A  wife  daimed  a  tract  of  land,  which  constituted 
the  homestead,  under  an  unrecorded  deed  from 
her  husband.  The  tract,  with  certain  other  land, 
was  covered  by  a  mortgage  at  the  time  of  the 
alleged  conveyance.  The  mortgagee,  who  had 
no  notice  of  the  conveyance  to  the  wife,  released 
a  part  of  the  land  from  the  mortgage  and  fore- 
doeed  upon  the  balance,  includmg  the  home- 
stead, and  bid  it  in  at  the  sale,  afterwards 
conveying  to  the  husband:  Held,  that  the  release 
of  a  part  of  the  land,  to  have  availed  the  wife, 
should  have  been  pleaded  in  the  foredosure  ac- 
tion; that  she  should  have  therein  asserted  her 
right  to  have  the  land  daimed  by  her  sold  last 
under  the  decree,  and  that  the  facts  did  not  con- 
stitute a  fraud  invalidating  the  sale.  Thompson 
V,  Thompson^  42  Iowa,  218. 

72.  Belease  of  mortgage  through  mis- 
take. Equity  will  restore  a  mortgage  released 
through  mistake,  and  give  to  it  its  original  pri- 
ority as  a  lien.  Thus :  If  A  holding  a  mortgage 
on  premises  of  B  in  ignorance  of  a  mortgage 
'sQsbsequently  executed  to  G  thereon,  release  his 
mortgage  and  take  a  new  one,  equity  will  as 
against  C  or  his  assignee  with  notice,  restore  the 
lien  of  the  first  mortgage.  Bruse  v.  Nelson  ei 
al,,  35  Iowa,  157. 

73.  Belease  obtained  by  fraud.  When 
the  release  of  a  mortgage  has  been  obtained  by 
fraud,  equity  will  reinstate  the  mortgage,  not 
only  as  against  the  mortgagor  but  a  purchaser 
from  him  with  notice  of  the  mortgage  and  in 
^whose  favor  no  new  rights  have  intervened  since 
the  release.    Ellis  v.  Lindley,  37  Iowa,  ^34. 

74.  Belease  as  to  several  parcels.    The 

release  of  one  of  several  parcels  from  a  mortgage 
does  not  leave  to  him  the  right  to  foreclose  for 
the  whole  amount  on  the  remaining  parcels. 
Preston,  Kean  dt  Co,  v.  Morris,  Case  dt  Co,,  42 
Iowa,  549. 

VII.  Thb  Foreclosure  akd  Sale. 
a.  Of  mortgages  proper. 

75.  Foreclosure  for  instaUment.  Fore- 
closure for  an  installment  due  before  the  piind- 
pel  amount,  and  a  sale  of  the  property  thereun- 
der, exhausts  the  remedy  of  the  creditor  in  this 
zespect,  and  passes  a  dear  and  absolute  title  to 


the  purchaser.  {Horback  v,  Riley,  7  Penn.  St., 
81;  Amory  v.  RiUy,  9  Ind.,  490;  Codwise  v. 
Taylor,  4  Sneed,  Ky.;  WeH  Branch  Bank 
V,  Chester,  11  Penn.  St.,  282.)  Poweshiek 
County  V,  Dennison  etal,,^  Iowa,  244. 

76.  The  same  rule  prevails  as  to  the  foredosure 
of  a  title  bond,  for  installments  due.    Id, 

77.  In  the  case  of  express  mortgages,  the 
doctrine  is  well  established  that  a  sale  of  the 
mortgaged  premises,  in  pursuance  of  a  decree 
of  foreclosure,  passes  to  the  purchaser  at  such 
sale  all  the  title  and  interest  of  both  mortgagor 
and  mortgagee  in  and  to  the  property  sold. 
(Lansing  v.  Goelett,  9  Cow.,  346;  Holden  v. 
Sackett,  12  Abb.  Pr.,  473;  West  Branch  Bank 
V.  Chester,  1  Jones  (11  Penn,  St.),  282;  Pierce 
V.  Potter,  7  Watts,  477;  Berger  v.  Heister,  6 
Whart.,  214;  McCall  v.  Lennox,  9  Serg.  & 
Rawle,  302;  Parker  v.  Rochester  d:  S.  R.  R. 
Co,,  17  N.  Y.,  287;  Tollman  v,  Ely,  6  Wis., 
244;  Hodson  v.  Treat,  7  Id.,  263;  Ritger  v. 
Parker,  8  Cush.,  145;  Brown  v,  Tyler,  8  Gray, 
135;  Stark  v,  Mercer,  3  How.  (Miss.),  377; 
Marston  v,  Marston,  45  Me.,  412;  Hayes  v. 
Wellington,  25  Id.,  458;  Carter  v.  Walker,  2 
Ohio  St.,  339.  See,  also,  Kelly  v.  Payne,  18 
Ala.,  371;  Bradford  v.  Harper,  21b  Id.,  337; 
Clewing  v,  Rawlings  et  al,,  9  Smedes  &  Marsh., 
122;  Hope  v.  Booth,  1  Bam.  &  Adolph.,  496; 
HMy  V,  Pemherton,  Dudley  (Ga.),  212.)    Id, 

78.  Notioe  of  unrecorded  deed:  bur- 
den of  proof.  In  an  action  to  foreclose  a 
mortgage,  the  defendant  who  alleges  notice  of  a 
prior  unrecorded  mortgage  has  the  burden  of 
proof.  MeCormick  dt  Bro,  v,  Leonard  etal.,dS 
Iowa,  272. 

79.  Arbitration  and  award.  An  action 
may  be  maintained  upon  an  award  and  to  fore- 
dose  a  mortgage,  where  the  mortgage  has  been 
executed  to  indemnify  the  grantee  of  certain  real 
estate  for  breach  of  warranty,  and  after  such 
breach  the  matter  had  been  submitted  to  com- 
mon law  arbitration,  and  an  award  made.  Mc' 
Kinnis  v.  Freeman  et  al,,  38  Iowa,  364, 

80.  When  there  is  an  agreement  of 
▼endee  to  assume.  Where  it  is  found  that 
there  was  an  oral  agreement  by  the  vendee  to 
assume  a  mortgage  upon  the  purchased  property, 
a  decree  of  foredosure  may  be  rendered  in  the 
proper  action,  upon  proof  of  the  agreement 
and  conyeyance.  Ream  v.  Jack  et  al,,  44  Iowa, 
325. 
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81.  Foreoloeiire  may  be  decreed  un- 
der a  prayer  for  general  relief.  In  an 
action  of  an  equitable  character  wherein  a  con- 
veyance and  bond  for  conyeyanoe  axe  together 
adjudged  to  oonatitate  a  mortgage,  the  coort 
may  decree  a  foredosore  of  the  mortgage  under 
a  prayer  for  general  relief,  although  it  is  not 
specifically  asked  for.  Herring  v.  Neely,  43 
Iowa,  157. 

82.  The  sale  under  the  decree:  right 
of  way.  The  judgment  of  foreclosure,  where 
the  mortgage  is  paramount  to  a  right  of  way, 
should  direct  the  sale  of  the  property,  sulyect  to 
the  right  of  way;  or,  that  being  insufficient  to 
pay  the  mortgage  debt,  then  the  sale  of  such 
xil^t  of  way  either  with  the  lot  or  independent 
of  it,  as  shall  be  most  advantageous.  Severin 
«.  Cole  and  B.,  C.  R.  dt  M.  R.  B.  Co.,  38  Iowa, 
463. 

83.  Decree  for  fidlure  to  pay  interest. 

Under  a  decree  of  foreclosure  for  failure  to  pay 
an  installment  of  interest,  the  court  may  order 
a  sale  of  the  premises  for  the  payment  of  the 
principal  of  the  note,  with  a  rebate  of  interest. 
Stafford  v.  Mans,  38  Iowa,  133. 

h.  Foreclosure  of  title  bonds  and  contracts. 

84.  Bights  of  third  parties :  partition 
of  interests.  In  an  action  to  foreclose  a  title 
bond,  conditioned  to  convey  the  undivied  half 
of  certain  real  estate,  one  holding  a  part  thereof 
under  a  deed  from  the  vendee  is  properly  made 
a  defendant,  and  by  a  pleading  in  the  nature  of  a 
cross-bill  may  ask  a  partition  and  the  enforce- 
ment of  the  lien  upon  the  land  not  claimed  by 
him.    Hammond  r.  Perry,  38  Iowa,  217. 

85.  Section  3277  of  the  Code*  is  not  appli- 
cable to  such  a  case;  equity  has  jurisdiction,  and 
may  grant  the  relief  asked.    Id. 

86.  Bights  of  those  not  parties.    The 

rights  of  the  parties  to  a  title  bond  and  promis- 
sory note  given  for  the  purchase  of  real  estate 
are  the  same  as  those  of  the  parties  to  a  mort- 
gage, and  persons  not  made  parties  to  a  fore- 
closure of  the  bond  are  not  affected  by  a  decree 
therein.    Dukes  v.  Turner  et  ah,  44  Iowa,  575. 

87.  A  purchaser  from  one  who  holds  a  title 
bond  may  redeem  from  sale  under  a  foreclosure 


*  Sbotxoii  3377.  The  action  for  Mrtltion  whtJl  be  by 
Moitobe  prooeediDge,  ead  no  Joinder  or  connteiHslalm 
ox  any  other  kind  shall  be  allowed  therehi,  except  aa  pro- 
Tided  by  this  chapter. 


of  the  bond  to  which  he  was  not  made  a  pady. 
Id. 

88.  Each  part  of  the  land  covered  by  the 
bond,  if  it  has  been  divided  into  parcels,  must 
contribute  its  share  to  the  payment  of  the  debt, 
and  such  share  must  be  paid  by  the  grantee  of 
the  obligee  who  seeks  to  redeem  any  paitiodbur 
parcel  from  the  sale.    Id. 

89.  The  present  case  is  distinguished  finom 
Street  v.  Beat  and  Hyatt,  16  Iowa,  68,  in  that  a 
part  of  the  land  herein  had  been  sold  by  the 
mortgagee  to  other  purchasers,  respecting  whom 
the  debt  must  be  regarded  as  paid.    Id. 

90.  The  purchaser  at  judicial  sale  under  fore- 
closure could  not  acquire  a  title  to  defeat  the 
rights  of  the  grantee  of  the  obligee,  who  was 
not  made  a  party,  and  a  grantee  of  the  pur- 
chaser, with  notice  of  the  other  *s  equities,  stands 
in  no  better  position  than  his  grantor.    Id. 

91.  School  land  contract:  where  as- 
signee is  not  made  a  party.  In  a  suit  l^ 
the  county  to  foreclose  a  school  land  contract,  it 
is  the  duty  of  the  assignor,  when  made  defend- 
ant alone,  to  make  known  the  fiact  of  the  assign- 
ment, and  to  do  so  is  a  fraud  upon  the  assignee. 
Hunter  v.  Aylworth,  38  Iowa,  211. 

YIII.   REDEMFTIOir. 

92.  Statute    of   limitations.     Semble, 

that  the  rights  of  foreclosure  and  redemption 
are  mutual  and  commensurable,  and  Uiat  the 
lapse  of  time  which  will,  under  the  statute,  bar 
the  first,  will  have  a  like  effect  upon  the  last 
[Caufman  v.  Sayre,  2  B.  Mon.,  206;  Cunning- 
ham V.  Hawkings,  24  Cal.,  409;  Grattan  v. 
Wiggins,  23  Id.,  35;  Koch  v.  Briggs,  14  Id., 
262;  2  Billiard  on  Mortga^res,  p.  1,  et  seq.) 
Green  v.  Turner,  38  Iowa,  112. 

93.  Money  received  firom  rents  and 
profits  by  the  mortgagee  in  possession,  while 
the  right  of  redemption  still  exists,  a  court  of 
chancery  will  apply  as  payment  upon  the  debts 
secured  by  the  mortgage.  See  authorities  cited 
in  1  Hilliard  on  Mortgages  (2  ed.),  pp.  213, 417, 
420,422,423,438.    Id. 

94.  If  the  instrument  was  intended  to 
secure  the  money  loaned,  it  is  a  mortgage, 
and  the  right  of  redemption  cannot  be  cut  off  by 
agreement  of  the  parties  made  at  the  time  of  its 
execution,  nor  by  the  possession  of  the  land  by 
the  mortgagee.  (See  authorities  cited  in  1  Bil- 
liard on  Mortgages  (2d  ed.),  p.  59,  et  seq.  (Gfaap. 
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lY).)  The  right  of  redemption  exists  there  nntil 
barred  by  the  statute  and  the  mortgagee  will  be 
required  to  acooant  for  rents,  profits,  waste,  and 
for  the  proceeds  realized  by  the  sale  of  a  part 
of  the  mortgaged  premises.  It  cannot  be 
doubted  that  a  junior  mortgagee  or  one  holding 
the  equity  of  redemption  of  a  conyeyanoe  under 
the  mortgagor  may  require  the  mortgagee  in 
possession  to  account  for  money  realized  from 
such  sources.  {Lewis  p.  J>eFor€$t,  20  Conn., 
427.)    Id. 

05.  Bedemption  by  junior  lien  holder* 

The  holder  of  a  junior  mortgage  who  is  made 
defendant  in  a  suit  for  the  foreclosure  of  the 
senior  mortgage,  can  redeem  after  sale  by  pay- 
ing the  amount  bid  with  interest  within  the  time 
allowed  by  statute,  notwithstanding  the  amount 
bid  by  the  senior  mortgagee  at  the  sale  is  less 
than  the  amount  of  the  mortgage  debt.  Tutth 
it  al.  9.  Detcep,  44  Iowa,  306. 

96.  An  action  to  redeem  from  a  mortgage  is 
barred  in  the  same  time  an  action  to  foreclose 
would  be,  and  cannot  be  maintained  after  ten 
years  from  the  date  when  the  right  of  action  ac* 
crued.  Crawford  v.  Taylor^  Richards  at  Bur- 
den, 42  Iowa,  260. 

IX.   MORTQAOB  OF  PERSONAL  PbOPERTT. 

07.  Of  alter-aoqniredohattelB.  It  seems 
that  a  mortgage  of  chattels  may  be  made  to 
oo?er  future  acquisitions,  and  that  the  rights  of 
the  mortgagee  therein  will  be  enforced  against 
all  persons  having  notice.  Schar/enburg  v. 
Bishop  et  al.,  85  Iowa,  60;  and  see  Brown  r. 
Allen,  Id.,  306;  see  Langdore  v,  Horton,  1  Hor. 
(23  Eng.,  Ch.  R.),  549;  Seymour  v,  C.  rf  N.  F. 
E.  Co.,  25  Barb.  (S.  C.  R.)  284,  where  the  coun- 
sel seem  to  have  collected  all  the  authorities 
bearing  upon  the  question.  See,  ali^o,  In  re 
Howe  and  wife,  1  Paige  Ch.,  124;  HoUy  v.  Brotcn, 
14  Conn.,  255;  Abbott  v.  Goodwin,  20  Me.,  408; 
Pierce  p.  Emory,  32  N.  H.,  484,  (t.  «.  605); 
Ketchum  v.  Johnson,  3  Green *s  (N.  J.)  R.,  370; 
Uolroydv.  Marshall,  2  Gifford's  Ch.  R.  (Eng.), 
382;  Dunham  v,  Isett,  15  Iowa,  284,  and  cases 
there  dted. 

98.  Description.  Where  a  chattel  mort- 
gage described  a  mare  intended  to  be  covered 
the»by  as  having  four  white  legs,  when  in  fact 
she  had  but  one  foot  white  to  the  pastern  joint, 
and  there  was  a  little  white  on  another  foot,  it 
was  held  that  the  description  was  not  sufficient 
to  maka  the  xeooiding  of  the  mortgage  con- 


structive notice.  Rowley  v,  Bartholemsw,  37 
Iowa,  374. 

00.  But  in  such  a  case  it  would  be  compe- 
tent to  show  by  evidence  aliunde  that  the  mare 
in  controversy  was  the  one  mortgaged,  together 
with  such  facts  and  circumstances  as  would  tend 
to  show  the  ability  of  the  adverse  claimant, 
aided  by  inquiries  which  the  mortgage  itself  in* 
dicated  to  identify  the  mare.  (Smith  dt  Co.  «. 
McLean,  24  Iowa,  322.)    Id. 

100.  Todefeatasubsequentsaleof  chattelsthe 
description  in  the  mortgage  must  be  sufficiently 
specific  to  enable  third  persons  who  have  exam- 
ined the  record,  and  made  such  inquiries  as  the 
instrument  itself  suggests,  to  identify  the  prop- 
eriy  covered  thereby.  Winter  v.  Landphere,  42 
Iowa.  471. 

101.  A  mortgage  of  two  cows,  which  was 
duly  recorded,  failed  to  include  their  increase. 
The  mortgagor,  who  retained  possession  of  the 
cows,  sold  their  calves  when  they  were  eighteen 
months  old:  Held,  that  the  mortgage  would 
not  defeat  the  sale.    Id. 

102.  The  description  in  a  chattel  mortgage 
should  be  so  explicit  as  to  enable  third  persons, 
aided  by  the  inquiries  which  the  instrument 
itself  suggests,  to  identify  the  property  covered 
thereby,  and  a  mort^  mis-describing  prop- 
erty will  not  affect  the  purchase  of  the  same  by 
a  third  party  by  imparting  to  him  notice  of  the 
incumbrance.  IviHs  v.  Hines,  45  Iowa,  73.  Fol- 
lowing the  rule  laid  down  in  Smith  v.  McLean, 
24  Id.,  322. 

108.  Mill  erected  on  another's  land. 

A  mill  erected  by  another  upon  land  of  plaintiff 
could  be  moved  without  injuiyto  the  real  estate. 
It  had  been  bought  and  sold  and  assessed  to  him 
as  personal  property:  Held,  that  as  between 
plaintiff,  who  had  bought  it  subject  to  a  chattel 
mortgage,  and  an  assignee  of  the  mortgagee,  it 
should  be  treated  as  personal  property  and  the 
mortgage  enforced.  Denham  v.  Sankey  et  at., 
38  Iowa,  269.     . 

104.  Notwithstanding  the  mortgage  was  as- 
signed after  plaintiff  *s  purchase  of  the  mill  and 
lease,  the  assignee  can  enforce  the  lien,  since  he 
is  subrogated  to  the  rights  of  the  mortgagee, 
who  was  an  innocent  holder.    Id. 

106.  Sale  under  the  power  contained 
in  the  mortgage.  The  mortgage  of  a  chat- 
tel with  power  of  sale  by  the  mortgagee,  upoa 
default  in  payment,  confers  upon  him  no  right 
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x>  barter  the  mortgaged  property,  or  to  dispose 
of  it  otherwise  than  for  cash.  Edwards  dt 
Beardsley  v,  Cottrell  dt  Babcock,  43  Iowa,  194. 

lOe!  Sale  without  advertiBing.  Where 
ft  chattel  mortgage  provides  that  the  mortgagee 
may  take  possession  of  the  property,  advertise 
and  sell  it,  and  he  sells  without  advertising,  the 
lepresentatives  of  the  mortgagor  cannot,  for 
that  reason,  demand  that  tho  sale  be  set  aside. 
Whitaker  r.  Sigler,  44  Iowa,  419. 

107.  Bights  of  purchaser  of  a  portion 
of  the  property.  G.  mortgaged  three  horses, 
a  wagon  and  a  threshing  machine  to  B.,  he 
iubsequenUy  sold  one  of  the  horses  to  H.,  who 
had  no  actual  notice  of  the  mortgage;  fi.  caused 
the  horse  to  be  seized  and  advertised  for  sale  un- 
der the  mortgage,  but  the  sale  was  enjoined  at 
the  instance  of  H.;  G.  subsequently  disappeared 
with  all  of  the  mortgaged  property  except  the 
machine:    Held, 

1.  That  B.  was  properly  required  to  exhaust 
the  other  property  before  resorting  to  the 
horse  sold  to  H. 

2.  That  he  could  not  be  compelled  to  foreclose 
the  mortgage  before  maturity. 

8.  That  before  the  mortgagee  could  be  charged 
with  laches  by  H.,  it  was  incumbent  upon 
the  latter  to  show  that  the  property  would 
have  been  sufficient  to  satisfy  the  mortgage 
without  the  sale  of  the  horse  he  had  pur- 
chased from  G.  High  v.  Brown  et  al.,  46 
Iowa,  259. 

108.  Where  property  is  sold  with  con- 
sent of  mortgagee.  Where  the  mortgagor 
of  personal  property  sold  the  same  with  the 
consent  of  the  mortgagee,  the  purchaser  under- 
taking to  pay  a  part  of  the  mortgage  debt,  and 
agreeing  that  the  lien  of  the  mortgage  should  in 
the  meantime  continue,  and  the  purchaser  after- 
ward sold  the  property  to  one  who  had  no  knowl- 
edge of  the  agreement  between  the  purchaser 
and  the  mortgagee  and  no  actual  notice  of  the 
mortgage,  held,  that  the  lien  of  the  mort- 
gage followed  the  property  into  the  hands  of  the 
last  purchaser.  Oswald  v,  Hayes,  42  Iowa, 
104. 

109.  Seizure  of  property  by  mortga- 
gee. If  possession  of  personal  property  be 
rightfully  taken  by  the  mortgagee  under  a  chat- 
tel mortgage,  the  failure  to  sell  the  property  will 
not  make  the  possession  wrongful.  Bradley  v, 
Bedmond  et  aU,  42  Iowa,  452. 


110.  Sale  under  execution:  bona  fide 
purchaser.  The  sale,  under  execution,  of 
personal  property  which  was  subject  to  a  chat- 
tel mortgage  executed  before  the  levy,  when  the 
sheriff  and  attorney  of  the  judgment  plaintiff 
had  knowledge  of  the  existence  of  the  mort- 
gage, and  the  purchaser  became  aware  of  it 
before  the  payment  of  the  purchase  money,  will 
not  entitle  the  purchaser,  under  such  circum- 
stances, to  protection  as  a  bona  fide  purchaser. 
{Campbell  V,  Leonard,  II  Iowa,  489;  Gordon  v, 
Harding,  30  Id.,  550.)  Cummings  v.  Tat>ey,  39 
Iowa,  195. 

111.  To  enable  a  purchaser  to  hold  proper^ 
discharged  of  a  prior  lien,  he  must  have  paid  the 
purchase  money  before  notice  of  such  lien.    Id. 

112.  Extinguishment:  sale  of  per- 
sonal property.  Where  the  owner  of  the 
land  in  fee,  which  he  had  leased  to  the  owner 
of  a  mill  situated  thereon,  purchases  the  mill  and 
lease,  such  purchase  does  not  operate  to  extin- 
guish the  lien  of  an  existing  chattel  mortgage 
upon  the  mill.  For  the  protection  of  such  per- 
son, the  lease,  if  necessary,  will  be  kept  alive. 
Denham  v,  Sankey,  38  Iowa,  269. 
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I.  Generally. 

1.  What  term  includes.  That  the  term 
''municipal  corporations'' includes  and  especially 
refers  to  counties,  school  districts  and  cities.  etc«, 
cannot  admit  of  debate.  (Bouvier's  Law  Die, 
title  Municipal  Corporations;  2  Kent's  Com.,  275; 
Jeffersim  v.  Ford,  4  G.  Greene,  867  (370);  HuU 
et  al.  V.  Marshall  Co.,  12  Iowa,  142  (154);  Tk$ 
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8taU,  etc.,  V.  The  Couniy  of  Wapello,  13  Id., 
S89  (404);  Bell  9.  The  Railroad  Co.,  4  WaU., 
596;  PendleUm  Co.  v.  Amey,  18  Id.,  297.  Iowa 
BaHroad  Land  Co.  v.  Carroll  County,  39  Iowa, 
152. 

2.  Action  by  city  to  recover  damages 
caiiBed  by  negligence  of  lot  owners.  An 
ordinanoe  allowing  sixty  days  within  which  to 
Qonstmct  a  sidewalk  did  not  authorize  the  work 
to  be  in  progress  during  all  that  time  if,  with 
reasonable  diligence,  it  might  have  been  com- 
pleted in  less.  The  City  of  Independence  v. 
Jekel  etal.,38  Iowa,  427. 

8.  IjOgiBlatiTe  control  over:  collection 
of  tax.  Municipal  corporations  are  the  crea-* 
tores  of  the  legislafaire,  and  can  acquire  no  rights 
in  antagonism  to  those  of  their  creator.  They 
can  possess  no  vested  right  to  an  uncollected 
tax,  authorized  by  a  general  law  and  for  a  gen- 
eral purpose,  which  shall  deprive  the  legislature 
of  the  right  to  alter  and  repeal  the  general  law, 
thereby  defeating  the  collection  of  the  tax. 
With  respect  to  private  corporations  the  rule  is 
otherwise,  but  the  doctrine  of  exemption  from 
legislative  authority  should  not  be  extended. 
The  City  of  Dubuque  v.  The  III.  Cent.  R.  Co., 
39  Iowa,  56.    Per  Colb,  J. 

4.  Although  a  municipal  corporation  may  be 
divested  of  its  corporate  powers,  and  they  are  in 
no  sense  vested  rights  as  against  the  State,  yet 
it  may  not  lawfully  be  deprived  of  its  right  to 
edlect  taxes,  which  have  been  legally  levied. 
Argu.  1.    A  municipal  corporation  has  a  pri- 
▼ate  character  in  which  it  may  acquire 
property  and  make  contracts. 
Argu.  2.    There  is  no  such  distinction  as  puh- 
lie  rights  and  private  rights,  the  same  rights 
being  common  to  both  corporations  and 
natural  persons.      Corporations,  however, 
may  be  doihed  with  powers  which  cannot 
be  conferred  upon  the  natural  person,  and 
these  may  be  abrogated,  while  rights  can- 
not. 
Argu.  3.    While  the  legislature  can  control 
the  corporate  property,  its  power  is  limited, 
in  this  respect,  to  the  purposes  for  which 
the  city  exists. 
Argu.  4.    A  release  of  municipal  taxes,  which 
have  already  been  levied,  by  a  statute  which 
provides  for  a  different  kind  of  taxation,  is 
not  a  commutation  of  taxes  within  legisla- 
tive authority.    Per  Beck,  J.,  in  Ibid. 


IL  CoRPOBATB  Powers. 

a.  Generally. 

5.  The  powers  of  municipal  corporations  are 
limited  to  the  express  terms  of  the  grant  and 
will  not  be  extended  by  inference.  Doubts  of 
the  existence  of  a  power  will  be  resolved  against 
the  corporation.  (Merriam  v.  Moody's,  Ex'r,  25 
Iowa,  164;  State  v.  Smith,  81  Id.,  493;  Ham  v. 
Miller,  20  Id.,  450.)  Logan  dt  Sons  v.  Pyne,  43 
Iowa,  524. 

6.  A  municipal  corx)oration  can  exercise  only 
such  powers  as  are  expressly  granted,  and  such 
incidental  powers  as  are  necessary  to  the  proper 
exercise  thereof.  Carter  v.  City  of  Dubuque^  85 
Iowa,  416;  The  City  of  Keokuk  v.  Scroggs,  39 
Id.,  447. 

7*  Where  the  original  charter  of  the  dty  con- 
ferred upon  the  corporation  power  to  pass  all 
ordinances  necessary  to  protect  it  against  iigu- 
ries  by  fire,  and  an  amendment  to  the  charter 
enumerated  the  particular  acts  which  the  city 
might  do  *'  for  the  purpose  of  guarding  against 
calamities  by  fire,'*  held,  that  the  general  power 
conferred  by  the  charter  was  limited  by  the  pro- 
visions of  the  amendment,  and  that  the  dty  had 
no  authority  to  pass  an  ordinance  for  protection 
against  fires,  nOt  authorized  thereby.    Id. 

B*  Construction  of  water  works: 
special  charters.  Chapter  78,  Laws  of  1872, 
empowering  dties  to  construct  water  works,  or 
to  procure  individuals  to  construct  them  and 
maintain  them,  applies  as  well  to  dties  acting 
under  spedal  charters,  as  to  those  under  the  gen- 
eral incorporation  law.  Grant  v.  The  City  of 
Davenport,  86  Iowa,  396. 

9. :  taxation:  constitational  law. 

The  provision  of  said  chapter  to  the  effect  that 
the  tax  provided  for  therein  to  pay  the  water 
rents  shall  not  be  levied  on  property  lying  beyond 
the  limits  of  the  benefits  or  protection  of  such 
water  works,  is  not  unconstitutional.    Id. 

10.  Void  acts  and  the  effoct  thereof. 

The  powers  of  munidpal  corporations  are  created 
only  by  positive  enactment,  and  any  act  done  in 
the  exezdse  of  a  power  not  thus  created  is  void. 
Mcpherson  v.  Foster  Bros.,  43  Iowa,  48. 

11.  The  attempted  exercise  of  powers  not 
conferred  is  equally  illegal  with  the  exerdse  of  a 
prohibited  power.    Id. 

12.  In  the  absence  of  power  to  execute  munic- 
ipal bonds,  no  subsequent  transfer  of  the  bonds 
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will  give  them  effect,  and  they  are  void  even  in 
the  hands  of  bona  fide  holders.    Id. 

18.  The  purchasers  of  the  bonds  of  a  monic- 
ipal  corporation  are  charged  with  knowledge 
tiiat  such  a  corporation  has  only  express  and 
limited  powers  and  are  bound  at  their  peril  to 
ascertain  whether  the  bonds  have  been  issued  in 
compliance  with  law.    Id. 

14.  That  the  tax- payers  of  such  a  corporation 
have  stood  by  in  silence  and  permitted  the  bonds 
to  be  issued  does  not  estop  them  to  ob|je<^  to 
their  legality  in  the  hands  of  an  innocent  holder. 
Id. 

15.  The  subsequent  recognition  by  a 

municipal  corporation  of  acts  done  in  the  exer- 
cise of  a  prohibited  power  will  not  estop  it  to 
afterwards  deny  the  validity  of  the  acts.  Me- 
Pheraon  v.  Foster  Bros.,  43  Iowa,  48. 

16.  Delegation  of  power :  authority  to 
legislate.  The  General  Assembly  may  dele- 
gate to  municipal  corporations  the  power  to  enact 
ordinances  which,  when  authorized,  have  within 
the  corporate  limits  the  force  and  effect  of  laws 
passed  by  the  legislature  of  the  State.  The  Des 
Moirks  G<i8  Co.  V.  The  City  of  Des  Moines  et 
aZ.,  44  Iowa,  505. 

17.  May  compel  owner  tp  fill  lots.    A 

city  may  by  resolution  of  its  council  require  the 
owners  of  lots  within  its  limits,  upon  which  winter 
becomes  stagnant,  to  fill  the  same,  and  a  publi- 
cation of  the  resolution  in  a  newspaper  of  gen- 
eral circulation  in  the  corporation  is  a  sufficient 
notice  of  the  resolution  to  enable  the  city  to 
recover  for  the  filling  of  the  lots,  in  case  the 
owner  fails  to  do  it,  in  a  personal  action  against 
him  therefor.  The  City  of  Independence  v, 
Purdy,  46  Iowa,  202. 

h.  To  make  contracts. 

18.  Guaranty  of  municipal  bonds.  The 

power  of  a  city  to  sell  negotiable  paper  held  by 
it  does  not  cany  with  it  as  an  incident  the  power 
to  execute  a  guaranty  thereof.  Carter  v.  The 
City  of  Dubuque,  35  Iowa,  416. 

19.  A  contract  of  guaranty  is  not  negotiable, 
and  when  executed  by  a  municipal  corporation 
in  excess  of  its  constitutional  inhibition  against 
the  contraction  of  the  indebtedness,  is  void  not 
only  in  the  hands  of  the  original  holder  but 
against  every  subsequent  assignee.    Id. 

20.  May  contract  by  parol.  Municipal 
corporations  may  contract  by  parol  through  their 


duly  authorized  agents,  and  such  contracts 
not  be  changed  without  the  consent  of  the  parties 
to  be  affected  thereby.  (The  City  of  Indianola 
v.  Jones,  29  Iowa,  282.)  Duncombe  v.  The  Ciijf 
of  Fort  Dodge,  88  Iowa,  281. 

21.  Defendant's  council  passed  a  resolution 
ordering  the  public  square  to  be  graded,  and 
plaintiff,  under  an  agreement  with  defendant's 
officers,  advanced  the  money  for  the  work,  which 
was  done  in  a  satisfactory  manner.  Held,  that 
a  subsequent  resolution,  of  which  plaintiff  had 
no  notice,  limiting  the  expenditure,  would  not 
defeat  recovery  of  an  amount  expended  in  excen 
of  that  limit.    Id. 

.  22.  Implied  contract.  And  in  some  cases 
the  law  will  imply  a  contract  from  the  facts  dis- 
closed, binding  upon  the  corporation.    Id. 

23.  To  subscribe  fbr  railway  stock. 
The  act  amending  the  charter  of  the  city  of 
Keokuk,  approved  January  22,  1853,  did  not 
confer  upon  the  city  the  power  to  become  a  sub- 
scriber to  the  capital  stock  of  a  railway  com- 
pany. Williamson  v.  The  City  of  Keokuk,  44 
Iowa,  88. 

24.  Issuance  of  bonds.  The  act  of  Jan- 
ulUry  25,  1855,  did  not  contain  a  grant  of  power 
to  municipal  corporations  to  issue  bonds  in  aid 
of  railway  companies,  but  simply  attached  cer- 
tain limitations  to  the  exercise  of  the  power 
where  it  had  already  been  conferred.    Id. 

25*  Bonds  issued  ultra  vires  are  not  legalized 
by  Chapter  258,  Acts  of  1857,  which  seeks  simply 
to  cure  the  effects  of  irregular  submission  of  the 
question  of  their  issuance  to  the  vote  of  the 
people.    Id. 

26.  Municipal  bonds  issued  by  cozporationB 
not  having  the  power  to  issue  aie  absolutdy  void, 
even  in  the  hands  of  an  innocent  purchaser  for 
value.    Id. 

27.  To  rent  building  for  city  pur- 
poses. Where,  in  accordance  with  the  vote  of 
a  city  council,  the  city  entered  into  a  contract  for 
the  use  of  certain  rooms  for  city  purposes  for 
twenty  years,  and  undertook  to  issue  scrip  to  pay 
therefor  in  advance,  it  was  held  that,  in  the 
absence  of  proof  of  fraud,  the  court  should  not 
interfere  to  restrain  the  issuance  of  the  scrip. 
Moses  V.  Risdon  et  al.,  46  Iowa,  251. 

c.  Power  to  license. 

28«  Amount  of  may  be  fixed  by  mayor. 

Where  an  incorporated  town  had  the  power  to 
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legtdate  and  license  auction  sales,  etc.,  and  to 
pass  all  ordinances  necessary  to  exercise  that 
power,  an  ordinance  autborisdng  the  mayor  to  fix 
the  amoont  of  the  license  within  a  specified 
■om  was  held  not  invalid.  The  Town  of  De- 
corah  v.  Dunslow  Braa.y  38  Iowa,  96.  Citing 
The  Citji  of  Burlington  v.  The  Putnam  Ine. 
Co.,  81  Id.,  102;  The  Staie  v,  Herod,  29  Id., 
123. 

29.  Under  authority  to  lioense,  taxes 
oannot  be  imposed,  and  the  power  to  tax 
does  not  confer  the  aathority  to  license,  the 
olgects  to  be  attained  in  the  exercise  of  these 
powers  not  being  the  same.  Citif  of  Burling^ 
ion  V,  Bumgardner,  42  Iowa,  673. 

20.  The  power  to  regolate  does  not  confer 
authority  to  license.    Id. 

81.  License  of  billiard  tables.  In  the 
exercise  of  the  power  nrranted  to  cities  '*  to  sup- 
piess  and  restrain  *  *  *  billiard  tables " 
(Code,  §456)  it  is  competent  for  mnnidpal  gov- 
ernments to  license  the  same,  under  proper  con- 
ditions. The  Ciig  of  Burlington  v.  Lawrence^ 
42  Iowa.  681. 

82.  For  the  proeeoution  of  particidar 
business:  exclnsiye  privileges.  A  ma- 
nidpal  corporation  can  confer  exdusiye  privi- 
leges for  the  prosecution  of  business  only  under 
mn  express  grant  of  power  from  the  legislature. 
(  The  State  ex  rel.  v.  The  Cin.  Gas  Co.,  18  Ohio 
St,  262;  Mentum  v.  The  Same,  23  How.,  485; 
Charles  River  Bridge  r.  Warren  Bridge ,  11 
Pet,  42D.)  Logan  at  Sons  v.  Pyne^  43  Iowa, 
524. 

88.  A  city  charter  granting  a  dty  the  right  to 
'^exercise  and  eigoy  all  rights,  immunities, 
po?n*rs  and  priviles  appertaining  to  a  municipal 
corporation,**  and  to  *'  license,  tax  and  regulate 
hackney  carriages,  omnibuses,**  etc.,  does  not 
aathorise  the  dty  authorities  lo  grant  to  one  per- 
son the  sole  and  exclusive  right  to  run  omni- 
buses in  the  dty.    Id, 

84«  That  a  diy  has  chartered  a  gas  company, 
giving  it  the  exdusive  right  to  lay  pipes  through 
its  sIzeetB  and  light  the  same  for  a  specified  com- 
pensation does  not  deprive  it  of  the  right  to 
charter  another  company  before  the  first  ten- 
chise  shall  have  expired,  conferring  upon  it 
similar  rights  and  privileges,  and  such  rights 
cannot  be  restrained  by  iqjunction.  The  Des 
Moines  Gas  Co.  v.  The  City  of  Des  Moines,  44 
Iowa,  505. 
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36.  Bevoeation  of.  The  revocation  by  a 
munidpal  corporation  of  a  license  to  sell  intoxi* 
eating  liquors  upon  certain  specified  conditions^ 
a  violation  of  which,  according  to  the  express 
terms  of  the  license,  should  have  the  effect  te 
revoke  it,  is  not  a  forfdture  b^ond  the  powers 
of  the  corporation.  Hurber  r.  Baugh,  43  lowsi 
514. 

III.  CORPOBATB  LlABIIilTIKS. 

36.  Injuries  firom  defeotive  streets.  A 

munidpal  corporation  is  hable  for  the  ii^'uries 
resulting  to  individuals  from  defective  streetSb 
Bills  V.  City  qf  Ottutntoa,  35  Iowa,  107. 

87.  A  munidpal  corporation  is  liable  for  in- 
juries resulting  from  a  hole  in  a  street  which  has 
been  permitted  to  remain  after  the  attention  of 
its  proper  officers  has  been  caJled  thereto.  Ca^ 
V.  The  City  of  Waverly,  36  Iowa,  545. 

88.  Ix^nries  resulting  from  defeotiye 
streets  to  persons  living  outside  of  the 
city.  A  dty  is  presumed  to  open,  vacate  or 
keep  in  repair  its  streets  with  a  view  to  the  best 
interests  of  the  public,  but  it  is  not  compelled  to 
respond  in  damages  to  persons  residing  outside 
of  the  city  for  a  failure  to  keep  them  in  repair, 
resulting  in  a  diversion  of  public  travel.  ProS" 
ser  V.  The  City  of  Ottumwa,  42  Iowa,  509. 

89.  One  who  owns  a  ferry  outside  of  a  dty, 
from  which  public  travel  is  diverted  by  the  fisdl- 
ure  of  the  city  to  keep  a  certain  street  in  repair, 
suffers  no  injury  other  than  that  shared  by  the 
general  public,  and  is  not  entitied  to  damages 
therefor.    Id. 

> 

40.  Sections  3713,  3714,  3715  of  the  Revision 
did  not  abrogate  the  rule  of  law  limiting  recovery 
by  individuals  to  cases  in  which  spedal  damage 
has  been  sustained.    Id. 

41.  Injuries  resulting  from  grading 
street  by  filling.  If,  in  changing  the  natural 
grade  of  a  street,  the  dty  is  neghgeni,  and  ad- 
jacent lots  are  ii^ured  thereby,  the  dty  is  liable 
therefor.  (City  of  Aurora  v.  Reed,  hi  111.,  30; 
Pumpelly  v.  Greene,  13  Wallace,  166;  Pettigms 
V.  Evansville,  25  Wis.,  223.)  HendershoU  9. 
The  dty  of  Ottumwa,  46  Iowa,  658. 

42*  While  the  dty  may  raise  the  grade  of  a 
street  to  the  full  width  of  the  street,  yet  it  has 
not  the  right  in  thus  raising  the  grade  to  make 
a  depodt  of  earth  upon  the  lot  of  an  a^jacaat 
owner.    Id, 
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43.  Liability  under  contraot  for  grad- 
ing street.  A  party  entered  into  a  parol  con- 
tmcfc  with  the  proper  committee  of  a  city  to 
perform  work  in  the  grading  of  a  street,  upon 
the  conditions  expressed  in  a  written  -bid  as  fol- 
lows: '*  We  propose  to  grade  6.  street,  the  dirt 
to  be  taken  to  the  railroad  crossing  soath,  a  por- 
tion north  in  the  hollow  on  the  same  street  for 
the  sum  of  twenty  cents  per  cubic  yard.**  The 
committee  directed  the  contractors  to  remove  all 
the  excavated  material  to  the  south,  and  prom- 
ised that  for  this  and  for  the  removal  of  rock,  not 
contemplated  in  the  contract,  they  should  receive 
additional  compensation:  Held,  that  it  was 
oom)[)etent  for  the  committee  to  thus  enlarge  the 
contract,  and  that  the  city  was  liable  for  the  ad- 
ditional compensation  promised.  Slusser,  Tay- 
lor df  Co.  V,  The  City  of  Burlington,  42  Iowa, 
878. 

44.  Under  a  written  contract  which  stipulated 
that  the  contractors  would  grade  the  street  and 
bring  it  to  the  established  grade,  they  asked  ad- 
ditional compensation  for  the  removal  of  rock 
which  they  claimed  was  not  contemplated  in  the 
execution  of  the  contract:  Held,  that  they  were 
bound  to  perform  the  contract  in  accordance  with 
its  terms,  and  could  not  recover  extra  compensa- 
tion for  such  work.  Whether  the  internal  im- 
provement committee  could  waive  performance 
thereof,  qwere.    Id, 

44.  Iiiability  for  defective  sidewalk: 
ordinary  care  a  question  for  the  jury. 

What  precautions  against  accident  are  required 
in  repairing  a  defective  sidewalk  is  a  question 
of  fact  for  the  juiy.  The  City  of  Independence 
V,  Jekel,  88  Iowa,  427. 

46.  A  diy  is  Hable  for  an  accident  caused  by 
a  defective  sidewalk,  although  the  walk  may 
have  been  constructed  by  a  private  person  with- 
out its  order,  if  the  defect  were  known  to  the 
proper  officers  of  the  city,  or  might  have  been 
known  by  the  exerdse  of  ordinary  care  in  time 
to  have  repaired  it  before  the  accident.  An 
allegation  that  the  improvement  was  made  by 
the  dty  Ib  supported  by  proof  that  it  was  made 
by  a  citizen.  Barnes  v.  The  Incorporated  Toum 
cf  Newton,  46  Iowa,  567. 

46. :  effect  of  contributory  negli- 
gence. In  an  action  to  recover  damages  for 
iiguries  caused  by  a  defective  sidewalk,  the  jury 
may  properly  be  instructed  to  consider  all  the 
eizcomstanoes  under  which  the  iiguzy  oceoxred, 


as  well  as  the  condition  of  plaintiff  at  the  time, 
in  determining  whether  by  his  own  negligence 
he  contributed  thereto.  Cramer  v.  The  City  qf 
Burlington,  89  Iowa,  512. 

47.  The  jury  were  held  to  have  been  correctly 
instructed  that  **  if  the  plaintiff  at  the  time  of 
the  alleged  iiguiy,  taking  into  consideration 
what  kind  of  a  night  it  was,  and  all  the  facts 
and  circumstances  connected  with  the  iig'ury, 
exercised  ordinaxy  care,  and  this  is  such  care  as 
an  ordinarily  prudent  man  would  exercise  under 
similar  circumstances,  then  he  was  not  at  fault 
or  negligent.  If,  however,  he  did  not  exercise 
such  care,  and  if  by  reason  of  the  want  of  such 
care  the  alleged  iigury  resulted  to  him,  then  he 
is  gmlly  of  contributoiy  negligence,  and  cannot 
recover.  The  burden  of  proving  such  ordinary 
care  rests  on  the  plaintiff.  Cramer  v.  The  City 
of  Burlington,  42  Iowa,  815. 

48.    :    intoxication.     While  being 

abroad  in  the  streets  of  a  city  at  night  in  a  state 
of  intoxication  is  not  negligence  as  a  matter  of 
law,  it  is  nevertheless  a  circumstance  from  which 
the  jury  may  find  the  existence  of  negligence  as 
a  fact.    Id, 

49.  When  evidence  has  been  introduced 
showing  plaintiff  to  have  been  intoxicated  at  the 
time  of  the  alleged  ii^'ury,  the  presumption  in 
fiSiVor  of  his  sobriety  is  overcome,  and  he  is 
bound  to  show,  by  a  preponderance  of  the  whole 
testimony,  that  he  was  not  guilty  of  intoxication, 
to  entitle  him  to  recover.    Id. 

60.  It  is  not  necessary,  after  the  fact  of  intox- 
ication has  been  found,  that  the  jury  should  fur- 
ther find,  as  a  result  thereof,  that  the  plaintiff 
became  careless  and  reckless  in  regard  to  his 
safety,  to  defeat  his  recovery.  With  all  the  care 
of  which  he  was  capable  in  that  condition,  he 
may  still  have  contributed  to  his  own  iignry.  Id* 

61. :  condition  of  sidewalk.   The 

condition  of  the  sidewalk  where  the  ixgury  oc- 
curred at  the  time  of  the  accident  is  alone  to  be 
considered  in  determining  the  question  of  the 
negligence  of  the  city.  Its  condition  prior  to 
that  time  is  only  competent  for  showing  defend- 
ant's knowledge  thereof.    Id. 

62. :  duty  of  pedestrian.    Only  the 

same  degree  of  care  to  avoid  accidents  is  required 
of  one  passing  along  the  s  reet  by  night  as  by  day, 
although  in  the  former  case  this  may  call  into 
exercise  greater  caution  and  watchfulness.  Siier 
V.  The  City  of  Oshahosa,  41  Iowa,  353.        •   • 
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53.  Sidewalks  and  street  crossings  are  eon- 
strocted  for  the  nse  and  convenience  of  foot  pas- 
aengers,  but  if  these  happen  to  be  obstructed  or 
to  be  in  such  a  dangerous  condition  as  to  deter 
an  ordinarily  prudent  man  from  using  them, 
then  one  may  walk  elsewhere.  If  he  does  so, 
however,  without  sufiBdent  reason,  and  is  in* 
jured,  his  injury  cannot  be  imputed  to  the  neg- 
ligence of  the  city.  O'Laughlin  v.  The  City  of 
Dubuque,  42  Iowa,  539. 

54. :  notice  of  defbotiye  sidewalk. 

llie  knowledge  of  two  or  more  citizens  that  a 
sidewalk  is  in  a  dangerous  condition  is  not  notice 
thereof  to  the  city.  To  render  it  liable  for  re- 
sulting ii\juries,  it  must  either  have  express  notice 
of  a  defect  not  in  the  original  construction,  or 
the  fact  of  such  defect  must  be  notorious.  (Dou- 
Ion  V.  The  City  of  Clinton,  83  Iowa,  397.)  Id. 
And  see,  also,  Donaldson  v.  Boston,  16  Gray, 

65.  :  presumption.  A  dty  is  pre- 
sumed to  have  exerdsed  due  diligence  in  acquir- 
ing knowledge  respecting  the  condition  of  its 
sidewalks,  or  to  have  been  negligent  in  flEuling 
to  do  so.  In  one  case  the  dty  is  liable  because 
of  its  notice;  in  the  other,  it  is  liable  without 
notice,  because  its  lack  of  notice  results  from 
its  own  negligence.  Riee  v.  The  City  of  Dee 
Moines,  40  Iowa,  638. 

56.  The  knowledge  that  a  sidewalk  was  de- 
fective will  not  defeat  recovery  against  the  dty 
by  one  iigored  thereon.    Id. 

57.  Semble,  that  a  city  is  not  responsible  for 
the  ignorance  of  its  officers  respecting  the  exiE>t- 
^ce  of  defects  in  a  street  or  sidewalk,  until  a  rea- 
sonable time  shall  have  elapsed  for  the  fact  of 
the  defect  to  become  known.  Townsendv.  The 
City  of  Des  Moines,  42  Iowa,  657. 

58«  That  a  sidewalk  is  permitted  to  remain  in 
an  unsafe  condition  a  longer  period  than  would 
be  required,  in  the  exercise  of  ordinary  and  rea- 
sonable diligence,  to  repair  it,  constitutes  negli- 
gence rendering  the  dty  liable  for  any  iigury 
thereby  occasioned.    Id. 

59.  It  is  no  defense,  in  an  action  against  a 
dty  for  damages  resulting  from  a  defective  side- 
walk, that  it  is  indebted  b^ond  the  constitu- 
tional limit.  Following  Bartle  v.  The  City  of 
Des  Moines,  38  Iowa,  414.  Bice  v.  The  City  of 
Des  Moines,  40  Iowa,  638. 

eo.  Defeotive  street:  notice  may  be 
Inltarred.    To  render  a  dty  liable  for  dam- 


ages caused  by  a  defect  in  its  streets,  actual 
notice  of  it  need  not  be  shown;  notice  may  be 
inferred  from  the  notoriety  of  the  defect,  or  from 
its  continuation  for  such  a  length  of  time  as  to 
charge  the  proper  officers  with  knowledge  of  its 
existence,  or  with  negligence  in  not  knowing  it. 
Rosenberg  v.  The  City  of  Des  Moines,  41  Iowa, 
415. 

62.  Liabilily  for  negligence  of  officers 
and  agents.  A  dty  is  not  hable  for  the  neg- 
ligence of  its  officers  or  agents  in  executing  san- 
itary regulations,  adopted  for  the  purpose  of 
preventing  the  spread  of  contagious  diseases,  or 
in  taking  the  care  and  custody  of  persons  afflicted 
with  disease,  or  the  houses  in  which  such  persons 
are  kept.   Ogg  v.  City  of  Lansing,  35  Iowa,  495. 

63.  In  executing  these  legislative  functions 
the  city  acts  as  a  quasi  soverdgnty,  and  is  not 
responsible  to  individuals  for  the  negligence  or 
nonfeasance  of  its  officers  or  agents.  Id.  Cit- 
ing Wheeler  v.  The  City  of  Cincinnati,  19  Ohio 
St.,  19;  Bunkmeyer  v.  The  City  of  EvansvUle, 
29  Ind.,  187;  Western  College  of  Medicine  v. 
The  City  of  Cleveland,  12  Ohio  St.,  375. 

64.  A  dty  will  not  be  held  liable  for  the  acts 
of  its  officer,  unless  it  is  made  to  appear  that  the 
acts  are  within  the  scope  of  the  officer^s  duty. 
Hard  v.  The  City  of  Decorah,  43  Iowa,  313. 

65.  Municipal  corporations  are  limited  to  the 
exerdse  of  powers  expressly  conferred  by  stat- 
ute^  and  they  are  not  liable  for  the  acts  of  their 
officers  under  an  ordinance  which  they  were  not 
empowered  to  pass.  (Dunbar  v.  Alcalde,  etc., 
of  San  Francisco ^  1  Cal.,  355,  and  cases  dted; 
see,  also,  The  City  of  Burlington  v.  Keller,  18 
Iowa,  59;  Clarke  v.  City  of  Des  Moines,  19  Iowa, 
198;  Clarke,  Dodge  dt  Co.  v.  The  City  of  Daven- 
port, 14  Id.,  494;  Taylor  v.  District  Tp.  of 
Wayne,  25  Id.,  447.)  FieU  v.  The  City  of  Des 
Moines,  39  Iowa,  575. 

66.  Destruction  of  private  property 
to  prevent  the  spread  of  flre.  That  the 
officers  of  a  munidpal  corporation  axe  authorized 
to  direct  the  destruction  of  private  buildings  and 
other  property  to  prevent  the  spread  of  fire,  does 
not  make  the  corporation  liable  to  the  owners 
for  the  property  thus  destroyed,  in  the  absence 
of  an  express  statute  or  provision  in  the  charter 
creating  such  liability.    Id. 

67.  The  liability  of  the  dty  or  town  in  such 
cases  is  held  to  be  purely  statutory,  and  unless 
the  statute  dearly;  makes  the  corporation  liable 
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lo  make  compensation,  it  is  not  liable  at  all. 
iWhUe  V,  The  City  Council  of  Charleston,  2 
Hill.  (South  Car.),  571;  Fisher  v.  The  CUy  of 
Boston,  104  Mass.,  87;  McDonald  r.  The  City 
uf  Red  Wing,  13  Minnesota,  88;  Wheeler  v.  The 
City  of  Cincinnati,  19  Ohio  St.,  19;  Western 
College  v.  The  City  of  Cleveland,  12  Id.,  375; 
Dunbar  v.  The  Alcalde,  1  Cal.,  355;  Russell  r. 
The  Mayor  of  New  York,  2  Denio.,  461;  Stone 
V,  The  Mayor,  etc.,  25  Wend.,  156;  Taylor  r. 
Plymouth,  8  Met.  (Mass.),  462;  Weightman  v. 
Washington,  1  Black.  (U.  S.),  49;  Coffin  v.  The 
Inhabitants  of  Nantucket,  5  Cash.,  269;  Hafford 
t.  City  of  New  Bedford,  16  Gray,  297;  Ruggles 
V,  Nantucket,  11  Cush.,  433;  Parsons  v.  Petten- 
gell,  11  Allen  511;  Suroeco  v.  Geary,  3  Cal.,  69; 
Brinkmeyer  «.  EvansvilU,  29  Jnd.,  187.  See, 
also,  cases  cited  in  notes  to  Section  773  of  DDlon 
on  Mnn.  Corp.,  p.  732;  and  see  Ogg  v.  City  cf 
Lansing,  35  Iowa,  498.)    Id. 

,  68.    The  destraction  of  private  property  to 
prevent  the  spread  of  conflagration  is  not  a  tak- 
ing of  private  property  for  public  use,  entitling 
the  owner  to  compensation  irom  the  city.    Id, 
Argu.  1.  It  is  not  among  the  purposes  for 
which  the  right  of  eminent  domain  is  con- 
ferred upon  cities.     (Rev.  §§  1064,  1065, 
1106,  1067.) 
Argu,  2.  The  statute  cannot  confer  upon  mu- 
nicipal corporations  the  right  to  appropriate 
private  property  without  first  making  com- 
pensation therefor. 
Argu,  3.  The  destruction  of  private  property 
in  such  cases  is  an  exercise  of  the  right 
which  individuals  possess  to  destroy  private 
property  in  cases  of  imperative  necessity. 

69.  **  The  rights  of  private  property,  sacred  as 
the  law  regards  them,  are  yet  subordinate  to  the 
higher  demands  of  the  public  weliare.  Salus 
populi  suprema  est  lex.  Upon  this  principle,  in 
cases  of  imminent  and  urgent  public  necessity, 
any  individual  or  municipal  officer  may  raze  or 
demolish  houses  and  other  combustible  structures 
in  a  city  or  compact  town,  to  prevent  the  spread- 
ing of  an  extensive  conflagration.  This  he  may 
do  independenUy  of  statute,  and  without  re- 
sponsibility to  the  owner  for  the  damages  he 
thereby  sustains.  The  ground  of  exemption 
finom  liability  in  such  cases  is  that  of  necessity, 
and  if  propMy  be  destroyed,  in  such  cases,  with- 
out any  apparent  and  reasonable  necessity,  the 
doers  of  the  act  will  be  held  responsible.  (In 
fuport  of  this  doctrine,  see  Dillon  on  Munic. 


Corp.,  §  756;  Oovemor  and  Company  of,  etc.,  p. 
Meredith,  4  Term  R.,  794.  797;  Taylor  v.  Plyrn^ 
outh,  8  Met.,  462,  465;  Mayor,  etc.,  ofN.  Y..  p. 
Lord,  18  Wend.,  126,  132, 133;  same  case,  17 
Id.,  285;  Dunbar  p.  Alcalde,  etc.,  of  San  Fran^ 
Cisco,  1  Cal.,  855;  Suroeco  v.  Geary,  3  Id.,  69; 
Conwell  V.  Emrie  et  al,,  2  Cart.  (Ind.)  B.,  35; 
American  Print  Works  v.  Lawrence,  3  Zabris- 
kie,  590, 609, 610;  same  case,  1  Id.,  248;  McDon- 
ald V,  City  of  Red  Wing,  13  Minn.,  38.)    Id. 

70.  Ii:jaries  from  overflow  of  water 
upon  premises.  The  owner  oi  property  ad- 
jacent to  a  street  has  a  right  to  presume  that 
the  city  will  not  permit  an  embajikment  above 
the  established  grade  to  remain  in  the  street,  or 
that  it  will  provide  proper  culverts  to  prevent 
the  embankment  from  impeding  the  flow  of  sur- 
face water.  He  is  justified  in  building  with  ref- 
erence to  the  established  grade.  Damour  v. 
Lyons  City,  44  Iowa,  276. 

71.  He  cannot  be  charged  with  negligence  in 
storing  articles  in  his  cellar  likely  to  be  damaged 
by  an  inundation,  since  he  has  the  right  to  make 
any  reasonable  use  of  his  premises.    Id. 

72.  In  an  action  for  damages  against  a  df^ 
for  injuries  caused  by  an  alleged  diversion  of  sur- 
face water  upon  plaintiff 's  premises  it  was  com- 
petent to  inquire  what  work  had  been  done  upon 
other  streets  which  had  tended  to  direct  the 
water  upon  his  premises.    Id. 

73.  The  city  is  liable  for  injuries  caused  to 
private  property  by  a  diversion  of  surface  water 
thereon,  by  the  construction  of  a  street  railway 
which  it  has  authorized  to  be  built.    Id. 

74.  It  is  for  the  jury  to  determine  whether  or 
not  an  embankment  made  by  the  construction  of 
the  street  railway  obstructs  the  natural  flow 
of  the  water.    Id. 

75.  It  is  the  duty  of  the  city  to  provide  water- 
ways sufficient  to  carry  off  the  water  that  mig^t 
be  reasonably  expected  to  accumulate.    Id, 

76.  Injuries  resulting  from  defective 
culvert.  A  city  is  not  released  from  liability 
for  negligence  in  the  construction  of  a  culvert 
within  its  limits,  by  the  fact  that  the  money  for 
its  construction  was  appropriated  by  the  board 
of  supervisors  of  the  county.  Van  Pelt  v.  The 
City  of  Davenport,  42  Iowa,  908. 

77.  Where  a  city  has  employed  a  competent 
engineer  in  the  construction  of  a  culvert,  and  he 
in  the  honest,  exerciseof  his  judgment  has  failed 
to  make  it  of  sufficient  capacity  to  avoid  ui^iiiy 
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to  properly,  the  cify  is  not  liable  for  the  izguiious 
veBolts  of  his  error  in  judgment.    Id. 

78.  The  city  is,  nevertheless,  bound  to  the 
exenase  of  reasonable  care,  judgment  and  skill 
m  the  construction  of  culverts  rendered  neces- 
nzy  l^  the  extension  of  its  streets,  and,  upon  a 
Mlure  to  exercise  them,  liability  attaches.  (Ellis 
••  loiffa  City,  29  Iowa,  229;  City  of  McGregor 
9.  Boyd,  9i  Id.,  2dS.)    Id. 

79.  If  the  lot  owner  could  have  protected  his 
properly  from  injury  by  a  reasonable  expendi- 
ture, he  cannot  recover  more  than  the  amount 
which  it  would  have  been  necessary  to  expend  to 
secure  such  protection.    Id. 

80.  The  measure  of  damages,  in  an  action 
against  a  dty  for  injury  to  property  alleged  to  be 
damaged  by  an  overflow  of  water  caused  by  a 
negligently  constructed  culvert,  is  the  actual 
damages  sustained  by  the  property  from  the 
overflow,  at  the  time  of  its  occurrence.    Id. 

81. :  ftom.  filling  ditch.  In  an  ac- 
tion against  a  dty  for  damages  caused  by  the 
filling  of  a  ditch,  which  was  alleged  to  have  been 
done  by  a  water  company,  the  petition  should 
have  stated  that  the  act  complained  of  was  done 
by  the  permission  of  defendant,  and  that  it  was 
mider  legal  obligation  to  keep  the  ditch  open. 
Bo89  V.  The  City  of  Clinton,  46  Iowa,  606. 

82.  Where  by  raising  the  grade  of  a  street  the 
drainage  which  had  before  existed  is  destroyed, 
the  city  is  liable  in  an  action  by  an  adjacent 
property  owner  for  failing  to  provide  a  tempo- 
iBiy  means  for  the  escape  of  the  surface  water, 
where  such  provision  was  practicable.    Id. 

88.  The  construction  of  a  culvert  which  is  at 
once  dosed  up  will  not  relieve  the  dty  from  lia- 
bihly.  How  long  the  dty  is  bound  to  provide 
an  escape  for  the  water,  or  how  long  the  owner 
of  the  property  may  leave  his  lots  unfilled,  at 
the  perQ  of  the  dty,  is  a  question  of  fact  to  be 
determined  by  the  jury.    Id. 

IV.  RBaPBCTiNG  Local  Improvements. 

84.  Bight  of  action.  A  person  who  has, 
mider  contract  with  the  city,  constructed  a  side- 
walk in  front  of  a  lot,  after  neglect  of  the  owner 
to  do  so,  may,  under  sections  1068,  1069  of  the 
Revision,  in  his  own  name,  maintain  an  action 
against  such  owner  for  the  cost  of  such  miprove- 
ment,  notwithstanding  chapter  45,  Laws  of  1872. 
Eisdon  v.  Shank  et  al.,  37  Iowa,  82. 


86.  Said  sections  of  the  Revision  were  not 
repealed  by  said  chapter  45.    Id. 

86.  When  special  tax  will  not  be 
authorised:    improvement   of    street. 

The  resolution  of  a  dty  council,  declaring  the 
necessity  for  the  improvement  of  a  certain  street, 
requiring  the  proper  committee  to  advertise  for 
bids  for  the  work,  and  affirming  that  the  costs 
should  be  assessed  upon  the  owners  of  abutting 
property,  was  not  such  an  order  for  the  work  as 
to  authorize  the  levy  of  a  spedal  tax,  after  the 
repeal  of  the  statute  under  which  the  city  was 
empowered  to  assess  the  cost  of  improvements 
upon  adjacent  lots.  The  Wardens,  etc.  v.  The 
City  of  Burlington,  89  Iowa,  224. 

87.  A  dty  ordinance  containing  the  provision 
that  **  the  tdty  coundl  may  provide  for  the  grad- 
ing, paving,  macadamizing  or  repairing  of  any 
street  or  alley  *  *  •  •  and  in  all  cases  of 
improvement  in  which  a  spedal  tax  is  to  be 
levied,  notice  shall  be  given  by  publication  of  a 
copy  of  such  resolution  in  the  official  paper  of 
the  dty  not  less  than  two  weeks,'*  and  that  after 
such  publication  the  council  might  authorize  the 
dty  engineer  to  advertize  for  bids:  Held,  that 
the  terms  of  the  ordinance  were  mandatory,  and 
that  the  dty  council  had  no  power  to  levy  a  tax 
upon  the  owners  of  abutting  property  for  an 
improvement,  when  no  notice  had  been  given 
by  publication.  Boehe  et  al.  v.  The  City  of  Du" 
buque  et  al.,  42  Iowa,  250. 

88.  Chapter  45,  Laws  of  the  Fourteenth  Gen- 
eral Assembly  (Sec.  466,  of  the  Code),  does  not 
empower  V a  dty  council  to  pass  an  ordinance  for 
the  construction  of  a  sidewalk,  and  for  the  levy- 
ing of  a  tax  upon  abutting  property  to  pay  the 
cost  of  the  same,  unless  a  petition  therofor  is 
presented  to  the  coundl,  signed  by  a  majority 
of  the  resident  owners  of  the  property  abutting 
the  street  to  be  improved;  without  such  petition 
the  improvement  cannot  be  ordered  or  the  tax 
levied  by  a  vote  of  three-fourths  of  the  members 
of  the  council.  Tallant  v.  The  City  of  Bur- 
lington, 39  Iowa,  543. 

89.  Estoppel :  injunction.  That  an  owner 
of  abutting  property  failed  to  ex\join  the  prose- 
cution of  an  improvement  upon  a  street,  which 
was  illegally  ordered  by  the  city  council,  and 
paid  an  assessment  for  the  same  under  protest, 
does  not  estop  him  after  the  completion  of  the 
work  to  ask  an  ix^  unction  against  the  collection 
of  a  subsequent  and  further  assessment  for  the 
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$ame  work.  Idr,  and  Eager  v.  City  of  Burling- 
tan.  Id.,  661. 

90.    Ordinanoe   must   be   followed. 

Where  a  city  ordinance  p]:;e8cribe8  the  manner 
in  which  it  should  be  ascertained  whether  a  pe- 
tition for  the  improvement  of  a  street  had  been 
signed  by  a  m^'oiiiy  of  the  owners  of  abutting 
property,  and  also  Uie  method  of  procedure  by 
which  such  improvement  should  be  authorized 
by  the  city  council,  it  weis  heldf  that  a  departure 
£rom  the  methods  prescribed  by  the  ordinanoe 
would  invalidate  an  assessment  upon  an  abutting 
property  owner  for  the  costs  of  an  improvement, 
made  pursuant  to  such  action  of  tiie  council. 
Hager  v.  The  City  of  Burlington,  42  Iowa,  661. 

01.  A  majority  of  the  resident  owners  upon 
the  particular  street  to  be  improved  must  petition 
therefor  before  the  dty  can  authorize  the  work 
to  be  done.  French  v.  The  City  of  Burlington, 
Id.,  614. 

02.  Mandatory  ordinanoe:  jorisdio- 
tion.  It  is  competent  for  a  city  to  prescribe  by 
ordinance  the  manner  in  which  jurisdiction  may 
be  acquired  over  particular  su\:v)e<^t8,  and  if  the 
requirements  of  the  ordinance  are  mandatory, 
an  act  of  the  city  without  acquiring  jurisdiction 
in  the  manner  prescribed  is  void.  Starr  v.  The 
City  of  Burlington,  45  Iowa,  87. 

03.  An  ordinanoe  directing  that  improve- 
ments in  streets  shall  be  ordered  by  resolution 
describing  the  streets  and  improvements,  and 
that  notice  shall  be  given  by  the  publici^ition  of 
the  resolution,  is  not  directory  but  mandatory. 
Id. 

04.  The  receipt  and  reference  to  the  proper 
committee  of  a  petition  asking  that  the  improve- 
ments be  made,  a  resolution  directing  the  com- 
mittee to  advertise  and  receive  bids,  and  another 
resolution  directing  them  to  contract  with  the 
lowest  bidders  for  the  performance,  did  not  con- 
stitute a  compliance  with  such  an  ordinance  and 
did  not  confer  upon  the  city  jurisdiction  to  make 
the  improvement  and  subject  an  adjacent  prop- 
erty holder  to  liability  therefor.    Id. 

05.  EatoppeL  The  proceedings  for  the 
levy  of  the  assessment  being  without  jurisdic- 
tion and  void,  the  property  holder  is  not  estopped 
to  deny  their  validity  by  the  fiust  that  he  made 
no  objection  while  the  improvement  was  in  pro- 
gress.   Id. 

06.  Construotion  of  water  w6rks.    A 

contract  entered  into  by  the  dty  with  a  company 


for  the  supply  of  water  to  the  dty  for  a  term  of 
years  by  such  company,  who  were  to  receive  H 
certain  annual  rate  therefor,  is  one  relating  to 
the  ordinary  expenses  of  the  dty,  and  the  rate 
agreed  to  be  paid  in  not  an  indebtedness  pror 
hibited  by  the  constitution.  Grant  v.  The  dtjt 
of  Davenport,  36  Iowa,  396. 

07.  Exemption  firom  taxation.  An  or*^ 
dinance  of  the  dty  providing  that  in  considera* 
tion  of  the  premises,  the  supply  of  water,  etc., 
the  franchise  of  the  water  company  and  all 
property  actually  required  for  the  management 
of  its  works,  shall  be  exempt  from  taxation,  is 
not  invalid.    Id. 

08.  Such  provision  in  effect  applies  the  taxes 
as  they  become  due  in  part  payment  of  or  con- 
sideration for  the  water  rent,  and  hence  is  not 
objectionable  as  an  exemption  from  taxation.  Id. 

00.  Becovery  for  improvements.  Prior 
to  the  taking  effect  of  the  Ck)de,  a  dty  organized 
under  a  special  charter  could  not  recover  from 
the  owners  of  lots  the  cost  of  improvements  of 
adjacent  streets,  notwithstanding  any  irregular- 
ity or  defect  in  the  proceedings  under  which  the 
work  was  ordered.    Id. 

100.  Scope  of  statute.  The  proceedings 
under  which  the  improvement  was  ordered  hav* 
ing  taken  place  and  the  contract  for  the  work 
been  made  prior  to  the  time  when  the  Code  took 
effect,  they  will  be  governed  by  the  statute  then 
existing,  and  the  provisions  of  the  Code  will  not 
apply.    Id, 

101.  Street  railways:  right  of  way. 
The  provisions  of  our  statute  respecting  the  ap- 
propriation of  the  right  of  way  for  railroad  com* 
panics,  applies  as  well  to  railways  operated  by 
animal  power  as  those  operated  by  steam.  City 
of  Clinton  v.  The  Clinton  and  Lyons  Horse 
Railway  Co.,  37  Iowa,  61. 

'102.  Hence  a  street  railway  connecting  two 
dties,  constructed  in  pursuance  of  an  ordinance 
purporting  to  authorize  it,  does  not  become  a 
nuisance  on  repeal  of  such  ordinance.    Id. 

103. :  poUoe  regulation  and  con- 

troL    fiut  a  street  railway  is  sul^'6ct  to  proper 
police  regulations  and  equitable  control.    Id. 

104.  A  dty  ordinance  prescribing  the  place 
and  mode  of  construction  and  operation,  is  valid, 
and  will,  after  its  acceptance  by  the  railway  com- 
pany, be  regarded  as  determining  the  control  to 
be  exerdsed  by  the  diy.    Id. 
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106.  But  after  repeal  of  ihe  ordinance,  ihe 
cHy  ceases  to  have  power  to  enforce  its  provis- 
ions.  Id. 

106.  Wharib  and  wharfage.  Upon  a 
non-tidal  stream,  any  construction  of  timber  or 
stone  upon  the  bank,  of  such  shape  that  a  ves- 
sel may  lie  alongside  of  it  with  its  broadside  to 
the  shore,  constitutes  a  wharf,  and  a  paved  street 
extending  to  the  water  edge  and  used  by  vessels 
as  a  place  for  receiving  and  discharging  freight 
and  passengers  may  be  so  designated.  The 
CUy  of  Keohtik  v.  The  Keokuk  Northern  Line 
Packet  Company,  45  Iowa,  196. 

107.  A  city  may  prescribe  by  ordinance  the 
fees  which  shall  be  paid  for  the  use  of  the 
wharves  within  its  limits,  and  this  power  is  sub- 
ject only  to  the  limitation  that  such  fees  shall 
be  reasonable.    Id. 

106.  Wharfage  fees  thus  levied  do  not  con- 
stitute a  tax,  but  are  to  be  regarded  simply  as 
compensation  exacted  for  the  use  of  the  wharves. 
Id. 

100.  In  the  exercise  of  their  police  powers 
cities  may  control  the  landing  of  boats,  designa- 
ting the  places  at  which  they  shall  receive  and 
discharge  freight  and  passengers,  and  collecting 
a  reasonable  compensation  for  wharfage.   Id. 

110.  An  ordinance  requiring  the  payment  of 
wharfage  fees  is  not  unconstitutional,  even 
though  it  exacts  payment  from  vessels  when 
they  are  moored  at  places  where  no  wharves 
have  been  provided.    Id. 

111.  The  fact  that  the  whar&ge  fee  is  grad- 
uated by  the  tonnage  of  the  vessel  does  not  con- 
stitute a  duty  on  tonnage,  within  the  meaning 
of  the  Constitution  of  the  United  States  forbid- 
ding the  levying  of  such  an  impost.    Id. 

112:  Under  the  charter  of  a  dty  providing 
that  the  dty  "shall  have  control  of  the  land- 
ings of  the  Mississippi  river,  and  the  right  to 
build  wharves  and  regulate  the  landing,  wharf- 
age and  dockage  of  boats,'*  it  may  establish  and 
construct  wharves  and  collect  a  reasonable  com- 
pensation for  their  use.  The  City  of  Muscatine 
V.  Keokuk  Northern  Line  Packet  Company,  45 
Iowa,  185. 

118.  The  erection  of  a  wharf  by  a  city  must 
be  presumed  to  be  for  the  use  and  benefit  of 
the  public,  and  in  the  absence  of  any  ordinance 
fixing  the  wharlage  dues  or  providing  for  the 
payment  of  a  compensation  for  the  use  of  its 


wharves,  such  compensation  cannot  be  collected 
by  the  dty.    Id. 

114.  Where  the  owners  of  boats  have  paid 
whajfage  fees  under  protest,  which  were  de- 
manded and  collected  in  the  absence  of  author- 
ity to  make  the  demand,  they  cannot  recover 
them  back  in  an  action  against  the  dty.    Id. 

115.  The  mere  danger  that  an  action  at  law 
will  be  commenced  to  enforce  payment,  does  not 
make  the  payment  of  a  demand  upjustly  and 
illegally  made  a  compulsory  pajrment.    Id. 

V.  Municipal  Indebtedness. 

116.  Exemption  firomexeoution.  Prop- 
erty of  a  corporation  necessary  to  be  used  in 
carrying  out  the  general  purpose  of  its  organi- 
zaton,  is  exempt  from  execution.  The  City  of 
Ft.  Dodge  v.  Moore,  87  Iowa,  388. 

117.  Payment  of  judgment.  That  no 
authority  exists  for  the  payment,  out  of  the  gen- 
eral revenue,  of  judgments  against  a  dty  for 
work  performed  in  the  improvement  of  streets 
does  not  release  the  dty  from  liability  therefor. 
Slusser,  Taylor  d:  Co.  v.  The  City  of  Burling- 
ton, 42  Iowa,  378. 

118.  Power  of  eoimty  to  issue  bonds 
in  payment.  Chapter  87,  Laws  of  1872,  con- 
fers upon  any  county  or  other  munidpal  corpo- 
ration, against  which  a  judgment  has  been 
rendered,  irrespective  of  the  population  of  such 
county  or  municipal  corporation,  or  the  charac- 
ter of  the  indebtedness  upon  which  the  judg- 
ment is  based,  the  power  to  issue  bonds  in 
payment  thereof,  if  the  judgment  creditor  shall 
so  elect,  and  the  parties  agree  as  to  the  charac- 
ter of  the  evidence  of  indebtedness.  Iowa  Bail" 
road  Land  Co.  v.  Carroll  County,  39  Iowa,  151. 

119.  Indebtedness  beyond  constitu- 
tional limit.  Indebtedness  beyond  the  con- 
stitutional limit  at  the  time  of  the  injury  is  no 
defense  to  an  action  against  a  dty  for  damages 
on  account  of  an  injury  caused  by  negligence  in 
the  construction  and  maintenance  of  the  gutters 
of  its  streets.  Bartle  v.  The  City  of  Dee  Moinea^ 
38  Iowa,  414. 

120.  No  indebtedness,  for  whatever  purpose 
created,  is  exempted  from  the  prohibition  of  the 
constitutional  provision  limiting  the  indebted- 
ness which  may  be  incurred  by  munidpal  cor- 
porations to  an  amount  equal  to  five  per  cent  of 
their  taxable  property.  French  v.  The  City  of 
Burlington,  42  Iowa,  614;  Grant  v.  The  City  of 
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i>avetvpari^  37  Id.,  396;  Jefriea  v.  Lawrence,  42 
Id.,  498. 

121.  The  party  who  becomes  the  creditor  of 
a  momeipal  corporation  must  at  his  peril. take 
notice  that  its  indebtedness  is  not  in  excess  of 
the  oonstitational  limitation.    Id. 

122.  While  the  revenues  which  are  absolutely 
certain  to  be  received  by  the  collection  of  taxes 
may,  to  some  extent  at  least,  be  anticipated,  the 
rule  should  not  be  so  far  relaxed  as  to  impair 
the  force  of  the  constitutional  provision,  or  nul- 
lify its  spirit.    Id. 

123.  Uncollected  taxes  and  special  assess- 
ments may  be  regarded  as  available  up  to  the 
hme  of  the  annual  tax  sale,  but  after  that  time 
the  city  has  the  burden  to  show  that  they  have 
any  value,  before  they  may  be  estimated  in  de- 
termininff  the  authority  to  contract  a  proposed 
debt.    Id. 

124.  Where  a  contract  made  by  a  municipal 
corporation  pertains  to  its  ordinary  expenses, 
and  is,  together  with  other  like  expenses^  within 
the  limits  of  its  current  revenues,  and  such 
special  taxes  as  it  may  legally,  and  in  good 
&ith  intends  to,  levy  therefor,  such  contract 
does  not  constitute  '*  the  incurring  of  indebted- 
ness *'  within  the  meaning  of  the  constitutional 
provision  (Art.  2,  §2)  limiting  the  power  of 
municipal  corporations  to  contract  debts.  Grant 
9.  The  City  of  DavenpoH  et  al.,  36  Iowa,  396. 
Citing  Dively  v.  The  Town  of  Cedar  Falls,  27 
Iowa,  277. 

126.  The  constitutional  restriction  upon  the 
creating  of  indebtedness  does  not  operate  upon 
municipal  authorities,  as  agents  of  the  corpora- 
tion, but  upon  the  corporation  itself  as  principal, 
and  therefore  the  latter  cannot  be  bound  by  an 
act  of  its  agents  creating  such  indebtedness. 
Mcpherson  et  al,  v.  Foster  Bros,  et  al.,  43 
Iowa,  48. 

126.  The  creating  of  the  indebtedness  bemg 
Mltra  vires,  the  assent  of  all  the  people  of  the 
corporation  would  not  make  the  debt  valid.  Id. 

127.  Where  the  constitutional  restriction 
affects  the  manner,  and  not  the  fact  of  the  ex- 
ercise of  powers,  acts  not  within  the  scope  of  the 
express  powers  of  the  corporation  may  not  be 
nUra  vires;  but  aliter,  if  the  exercise  of  the 
power  is  prohibited.    Id. 

128*  That  a  municipal  corporation  has  au- 
thority to  issue  negotiable  paper  will  not 
authorize  the  presumption  that  bonds  issued 


upon  indebtedness  in  excess  of  the  oonstitutional 
limitation  were  issued  upon  the  requisite  ootlior- 
ity.    Id. 

120*  The  holder  of  such  bonds  takes  them 
with  notice  of  their  infirmities.    Id. 

130.  The  subsequent  recognition  by  a  munic- 
ipal corporation  of  acts  done  in  the  exercise  of  a 
prohibited  power  will  not  estop  it  to  afterwards 
deny  the  validity  of  the  acts.    Id. 

181,  The  fact  that  bonds  issued  in  excess  of 
the  constitutional  limit  are  void  and  that  the 
corporation  has  received  value  for  them,  does  not 
entitie  the  holder  to  recover  the  amount  paid 
therefor  from  the  corporation. 

Argu.  1.  The  holder  of  municipal  bonds  is- 
sued without  authority  does  not  occupy  the 
position  of  an  innocent  purchaser. 

Argu.  2.  Purchasers  of  such  bonds  are  pre- 
sumed to  know  the  law  prohibiting  their 
issue  and  to  be  violators  of  it. 

Argu.  3.  The  receipt  of  value  for  them  does 
not  create  a  debt.  Whether  the  identical 
money  paid  for  them  could  be  recovered, 
queers  9    Id. 

132.  Where  a  municipal  corporation  issues 
bonds  to  evidence  an  indebtedness  in  excess  of 
the  constitutional  limit,  such  bonds  are  valid  to 
the  extent  of  the  authorized  issue,  and  invalid 
beyond  that  extent.    Id. 

183.  In  like  manner,  a  tax  levied  to  pay  the 
principal  and  interest  of  municipal  bonds  is 
valid  so  far  as  it  is  within  the  municipal  power, 
and  beyond  that  is  invalid.    Id. 

184.  Bonds  issued  by  municipal  corporations 
exceeding  in  amount  five  per  cent  of  the  taxable 
property  of  the  corporation  are  void,  without  re- 
gard to  the  good  faith  with  which  they  were 
purchased,  or  want  of  notice  of  their  invalidity 
by  the  holders.  Mosher  v.  The  Ind.  School 
District  of  Ackley,  44  Iowa,  122. 

135.  Chapter  23,  Acts  of  the  Fifteenth  Gen- 
eral Assembly,  assuming  to  give  the  holders  of 
bonds  80  issued  in  excess  of  the  constitutional 
limitation  for  a  lien  the  materials  furnished,  is  an 
attempt  to  change  the  nature  of  an  indebtedness 
prohibited  by  the  constitution,  and  is  unconsti- 
tutional.   Id. 

186.  It  is  not  within  the  province  of  the  leg- 
islature to  provide  a  means  for  the  collection  of 
a  void  obligation  against  a  municipal  corpora- 
tion.   Id. 
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187.  That  a  |>art  of  tho  indebtedneM  con- 
tacted by  a  municipal  corporation  for  a  certain 
porpoae  is  within  the  oonstitntional  limit  will 
not  legalize  that  portion  of  it  which  is  in  excess 
ef  the  limit  MePherwn  et  al,  v.  Foster  Bros, 
H  at,,  43  Iowa,  48. 

188.  No  indebtedness,  for  whatever  purpose 
cnated,  is  exempted  from  the  prohibition  of  the 
constitutional  provision  limiting  the  indebted- 
ness which  may  be  incurred  by  monicipal  cor- 
porations to  an  amount  equal  to  five  per  cent  of 
their  taxable  property.  French  et  aL  v.  The 
City  of  Burlington,  42  Iowa,  614. 

Vl.  Taxation. 

189.  Whenleyied  to  pay  judgments: 
their  validity.  The  act  of  March  18,  1874, 
legaJi74»s  special  taxes  levied  by  the  board  of 
supervisors,  prior  to  its  passage,  to  pay  judg- 
ments against  counties  and  school  districts,  and 
which  had  before  been  unauthorized  by  law. 
(The  Iowa  Railroad  Land  Co,  v,  Soper  et  al., 
99  Iowa,  112.)  The  Iowa  Railroad  Land  Co.  v. 
Carroll  Co.  et  al.,  89  Iowa,  151. 

140.  Cannot  exceed  maximum  rate 
established  by  statute.  Section  3275  of  the 
Bevision*  cpnfers  no  independent  power  of  taxa- 
tion, and  does  not  require  municipal  corporations 
to  levy  a  judgment  tax  in  excess  of  the  maxi- 
mum rate  of  taxation  established  by  statute. 

1.  Section  710  of  the  Revision  was  intended 
to  invest  the  counties  with  all  the  authority 
necessaiy  to  raise  the  revenue,  including 
whatever  may  be  required  for  the  payment 
of  their  debts. 

2.  The  limitations  in  that  section  have  the 
same  controlling  operation  which  those  in  a 
dty  charter  have  upon  municipal  taxation. 

8.  One  who  becomes  the  creditor  of  a  county 
is  presumed  to  do  so  in  view  of  the  exist- 
ing Uw,  and  cannnt  complain  if  his  debt 
exceed  its  power  of  immediate  payment. 
The  Iowa  Railroad  Land  Co.  v.  The  County 
of  Sac,  89  Iowa,  124. 

141.  The  language,  ''if  the  debtor  corpora- 
tion issues  no  scrip  or  other  evidences  of  debt,'* 
in  Chapter  87,  Laws  of  1872,  does  not  refer  to 


*  Bbotiov  8376.  (ISM.)  In  case  no  property  la  found 
Ml  whiob  to  lersr,  which  is  not  exempted  by  the  last  eecUon, 
or  if  the  Jndgment  creditor  elect  not  to  issue  execution 
aninst  such  oorpormtton,  he  is  entitled  to  the  amount  of 
luii  Judgment,  and  coats  in  the  ordinary  evidence  of  in- 
debtedneaa  issued  by  that  corporation.  And  if  the  debtor 
Mcpofation  iaaoM  no  aoip  or  oTldenees  of  debt,  a  tax 
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its  power  to  issue,  but  implies  that  if  the  corpora- 
tion does  not  in  fact  issue  the  one  or  the  other, 
it  must  levy  a  tax  to  pay  the  debt.  The  Iowa 
Railroad  Land  Co.  v.  Carroll  County,  89  Iowa, 
151. 

142.  A  special  tax  of  four  mills  on  the  dol- 
lar, levied  by  the  board  of  supervisors  for  the 
pajrment  of  outstanding  judgments  against  the 
county,  was  held  to  have  been  legalized  by  the 
act  of  March  18,  1874.  Following  The  Iowa 
Railroad  Land  Co.  v.  Soper  et  aL,  89  Iowa,  112; 
The  Iowa  Railroad  Land  Co.  et  al.  v.  Woodbury 
Co.,  39  Iowa,  172. 

148.  Penalties.  Penalties  should  not  be 
computed  upon  these  judgment  taxes  prior  to 
April  1,  1874.  ( The  Iowa  Railroad  Land  Co,  v. 
Sac  County  et  al,,  124  ante.)    Id. 

144.  Must  be  levied  by  board  of  su- 
pervisors. Where  the  question  of  levying, 
for  the  year  1871,  and  from  year  to  year  there- 
after, in  addition  to  the  tax  allowed  by  law,  a 
special  tax  of  four  mills  on  the  dollar,  **  for  the 
purpose  of  redeeming  outstanding  county  war- 
rants and  for  ordinary  county  revenue,*'  was 
submitted  by  the  board  of  supervisors  to  the 
electors  of  a  county  and  carried  in  the  affirm- 
ative, but  the  tax  was  never  in  fact  levied  by 
the  board  under  the  authority  thus  delegated, 
held,  that  the  tax  was  invalid,  and  the  auditor 
was  not  authorized  to  place  it  upon  the  tax 
books.    Id. 

145.  Must  be  authorized  by  law.    The 

power  of  taxation  is  conferred  by  the  legisla- 
ture, and  when  it  also  prescribes  the  method  of 
taxation,  that  must  be  pursued.  Iowa  Railrocul 
Land  Co,  v.  The  County  of  Sac,  89  Iowa,  124. 

146.  The  proposition  was  submitted  to  the 
voters  of  a  county  '*  whether  a  tax  of  ten  mills 
above  that  provided  by  law  shall  be  levied  upon 
the  taxable  property  of  the  county,  to  pay  off  the 
ordinary  county  indebtedness,"  to  be  voted  upon 
at  the  general  election  in  1871,  but  it  failed  to 
specify  the  proposed  date  of  the  levy  or  the  year 
to  which  the  taxes  were  to  be  applied:  Held, 
that  an  affirmative  vote  did  not  confer  upon  the 
board  of  supervisors  the  power  to  levy  the  tax. 
Id. 


must  be  levied  as  early  as  praotloable,  snfBdent  to  pay  olT 
the  Judgment  with  Interest  and  costs. 

Sao.  8276.  (1897.)  A  failure  on  the  part  of  the  oAoera 
of  the  corporation  to  comply  with  the  requirements  of  the 
last  section  readers  them  personally  responsible  for  tlM 
debt. 
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147.  A  municipal  corporation  cannot  levy  a 
tax  in  the  absence  of  delegated  authority  from 
the  State,  and  the  power  to  contract  indebted- 
ness does  not  by  implication  confer  authority  to 
levy  taxes  for  the  payment  of  the  debt.  Jeffrits 
V.  Lawrence^  42  Iowa,  498. 

148.  It  catmot  levy  a  tax,  in  excess  of  the 
statutoiy  limit  of  its  power,  to  pay  a  debt  con- 
tracted after  such  limit  was  fixed.    Id. 

149.  When  judgments  are  recovered  against 
a  corporation  in  this  State,  a  statute  requiring 
such  corporation  to  levy  a  tax,  ''as  early  as  prac- 
ticable to  pay  off  the  judgment  with  interest 
and  costs"  (Rev..  §3275,  Code,  §3049),  confers 
no  authority  to  levy  taxes  beyond  the  amount 
prescribed  by  the  terms  of  the  statute,  conferring 
the  taxing  powers.  (Iowa  Railrodd  Land  Co, 
V.  The  County  of  Sac,  39  Iowa,  124,  and  authori- 
ties cited.  Supervisors  v.  United  States,  18 
Wal.,  71;  Dillon's  Municipal  Corporations,  §§ 
605,  606,  and  authorities  cited.)    Id. 

160.  The  denomination  of  a  tax  in  the  levy 
as  "for  judgment  fund'*  and  "for  city  judg- 
ment tax,"  does  not  contain  such  a  latent  am- 
biguity as  will  permit  the  introduction  of  evidence 
to  show  that  tlie  proceeds  were  intended  by  the 
city  council  to  be  applied  to  another  purpose 
than  the  payment  of  outstanding  judgments. 
Rice  V.  Walker,  44  Iowa,  458. 

151.  The  levy  of  a  tax  of  eight  mills  by  a 
city  for  the  payment  of  judgments  against  it, 
after  a«tax  of  ten  mills  had  been  levied  for  gen- 
eral city  and  road  purposes,  was  held  not  ille- 
gal.   Id. 

162«  Tax  levied  for  the  payment  of 
bonds.  Where  a  city  was  authorized  by  its 
charter  to  subscribe  to  the  stock  of  a  railway 
company,  if  ^o  empowered  by  vote  of  its  people, 
and  to  issue  its  bonds  in  payment  of  the  same, 
and  after  a  subscription  thus  authorized  had 
been  made,  the  legislature  enacted  a  general  law 
prohibiting  all  cities  in  the  State  from  taking 
stock  in  corporations  or  issuing  bonds  therefor: 
Heldf  that  the  city  charter  must  yield  to  the 
general  law,  and  that  no  tax  could  be  levied  for 
the  payment  of  the  bonds  issued  after  the  gen- 
eral law  came  into  effect.  Jeffries  et  al.  v.  Law- 
rence et  al.,  42  Iowa,  498. 

163.  That  the  subscription  was  made  before 
the  enactment  of  the  general  law  would  not  b> 
implication  confer  anthorily  to  contravene  its 
provisions  by  the  issuance  of  the  bonds.    Id. 


154*  The  bonds  having  been  issued  after  the 
prohibitive  statute  was  passed,  the  presumption' 
will  be  indulged  that  the  subscription  was  a  oo- 
temporaneous  act  and  made  afterward  also,  un* 
less  the  contrary  be  shown  by  affirmative  proof. 
Id. 

166.  The  burden  of  proof  is  upon  the  parly 
alleging  the  validity  of  the  bonds  to  show  that 
the  subscription  was  made  before  the  statute 
took  effect.    Id. 

166.  May  sell  property  for  non-pay- 
ment. Incorpated  cities  and  towns  acting  un* 
der  special  charters  have  the  right,  und^  Chap- 
ter 111,  Acts  of  the  Twelfth  (jeneral  Assembly, 
to  sell  real  or  personal  property  for  the  non-pay- 
ment of  municipal  taxes,  and  may  impose  in- 
terest and  penalties  whose  payment  shall  be  a 
condition  necessary  to  redemption.  Augustivie 
V.  Jennings,  42  Iowa,  198. 

167.  Horses  kept  outside  of  city*    A 

horse  raised  and  kept  outside  of  the  city,  but 
habitually  used  within  is  liable  to  taxation. 
Buell  V.  Schaale,  39  Iowa,  293. 

168.  An  action  at  law  can  be  main- 
tained by  a  city  for  the  recovery  of  mu- 
nicipal texes  upon  the  property  of  a  railroad, 
notwitlistanding  the  legidature  may  have  pro- 
vided a  special  remedy  therefor.  Following 
The  City  of  Dubuque  v.  The  III.  Cen.  R.  Co., 
39  Iowa,  56.  Miller,  Ch.  J.,  and  Colb,  J., 
dissenting.  The  City  of  Burlington  v.  The  B. 
tit  M.  R.  R.  Co.,  41  Iowa,  134. 

169.  Statute  of  limitations.  Recovery 
by  municipal  corporations  for  taxes  becoming 
delinquent  more  than  five  years  before  the  com- 
mencement of  the  action  is  barred  by  the  statute 
of  limitations. 

Argu.  1.  When  a  city  lays  aside  its  sovereignly 
and  places  itself  in  the  position  of  a  contract- 
ing power,  it  subjects  itself  to  the  laws  con- 
trolling the  natural  person. 

Argu.  2.  Taxes  are  debts,  recoverable  like  any 
similar  obligations,  and  subject  to  the  same 
conditions.  Sec.  9,  Chap.  26,  Laws  of  1872, 
releasing  railway  companies  from  the  pay- 
ment of  such  debts,  is  unconstitutional.  ItL 

160.  May  impose  penalties  for  non- 
payment. Municipal  corporations,  when 
clothed  by  charter  with  the  power  to  impose 
taxes,  may  prescribe  penalties  for  the  non-pay- 
ment of  such  taxes  when  they  become  due,  and 
such  penalties  become  a  part  of  the  debt  created 
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by  the  tax,  and  are  collected  in  the  same  man- 
ner.   Id. 

Vll.   InTESBST    in    and    COITTROL    OYER 

Stbbbts. 

161.  Dedicstioii:  reversion.  Under  a 
statute  providing  that  the  platting  of  a  town  or 
city  vests  therein  the  fee-simple  title  to  aU  por- 
tions intended  for  streets,  alleys  and  other  pub- 
lic uses,  the  title  thereto  does  not  revert  to  the 
grantor  or  dedicator  upon  the  failure  to  use  such 
portions  for  the  purposes  indicated,  but  remains 
in  the  corporation,  subject  to  the  right  of  the 
dedicator  or  any  person  injuriously  affected 
by  a  diversion  from  the  uses  designed,  to  pre- 
vent the  same  by  iigunction.  Pettengill  et  al,  v. 
Devin  et  al.,  85  Iowa,  344.  Citing  Warren  v. 
The  Mayor  of  Lyons,  22  Iowa,  351 ;  Cook  et  al, 
V.  The  City  of  Burlington,  30  Id.,  94;  The  City 
cf  Des  Moines  v.  Hall,  24  Id.,  234. 

162.  Upon  the  vacation  of  a  street,  or  any 
part  thereof,  the  title  to  the  land  embraced  in 
the  street  does  not  revert  to  the  original  owner, 
and  his  grantee  cannot  evict  the  owner  of  adja- 
cent property  who  has  taken  possession  of  land 
formerly  constituting  the  street.  Day  et  al,  v. 
Schroeder  dt  Lindblom,  46  Iowa,  546. 

163.  Authority  of  dedicator  to  close. 
That  the  public  does  not  use  a  street,  dedicated 
to  its  purposes,  does  not  authorize  the  party 
dedicating  it  to  resume  possession  of  the  land. 
Prince  v.  McCoy  etaL,  40  Iowa,  533. 

164.  :  remedy  of  citisen.    If  the 

street  cannot  be  used  for  the  purpo'^e  to  which  it 
is  dedicated,  one  who  is  not  injured  by  its  in- 
closure  cannot  restrain  the  same  by  injunction. 
(Head  v.  James,  13  Wis.,  641;  Owen  v.  Field, 
12  Allen,  457;  Clark  et  al.  v.  WilUU,  35  Cal., 
534;  Corporation  of  N.  Y.  v.  Mapes  et  al.,  6 
Johns.  Ch.,  46;  Rogers  v.  Michigan  8.  dt  North- 
em  Ind.  R.  Co.,  28  Barb.,  539;  Laney  v,  Joshu, 
a9Ul.,46.)    Id. 

166.  One  who  suffers  no  special  iiq'uiy,  dis- 
tinct from  that  sustained  by  the  public  generally, 
is  not  entitled  to  ask  relief  for  the  inclosing  of  a 
pablic  street.  {Comeng  v.  Lowerse,  6  Johns., 
439;  McCowan  v.  WhiUsides,  31  Ind.,  235; 
Davis  V.  Mayor,  4  Kern.,  506;  Dawson  v.  St. 
Paul,  15  Minn.,  136.)    Id. 

166.  Inclosure  of  a  street.  That  a  city 
permitted  a  street  which  had  not  been  opened 
to  be  partially  doeed  and  occupied  for  sixteen 


years  by  the  owner  of  abutting  property  would 
not  estop  it  to  assert  its  ownership  in  the  land 
inclosed.  Solberg  r.  City  of  Deeorah,  41  Iowa» 
501. 

167.  Excavation  in  street  by  priyate 
person.  If  a  person,  for  his  private  advantage, 
makes  an  excavation  in  a  street,  and  fails  to 
surround  it  by  suitable  barriers,  he  is  liable  for 
any  ii^uries  resulting  from  such  failure.  The 
City  of  Ottumwa  v.  Parks,  43  Iowa,  119. 

168.  That  the  barriers  are  erected  under  the 
direction  of  the  mayor  of  the  city,  or  with  his 
approval,  will  not  release  the  party  erecting 
tbem  £rom  liability,  the  mayor  not  being  author- 
ized to  determine  in  advance  what  precautionary 
measures  are  necessaiy  for  the  protection  of  the 
public.    Id. 

169.  If  the  injured  party  shall  first  recover 
from  the  dty,  the  person  causing  the  iiguiy  ap- 
pearing in  the  action  and  defending,  the  meas- 
ure of  damages  in  an  action  against  him  by  the 
city  is  the  amount  of  the  judgment  with  interest 
and  taxable  costs.  Unless  an  appeal  from  the 
judgment  shall  have  been  taken  by  the  city  at 
his  instance,  he  is  not  liable  for  the  costs 
thereof.    Id. 

170.  Control  over  streets  and  pablic 
property :  grant  to  railroad.  It  is  compe- 
tent for  the  anthorities  of  a  city,  by  voluntary 
agreement,  to  convey  to  a  railroad  company 
the  same  rights  to  occupy  the  streets  and  public 
grounds  of  a  city  for  railroad  and  like  purposes, 
as  the  company  might  require  by  calling  into 
exercise  the  power  of  eminent  domain.  (JftZ- 
hurn  V.  The  City  of  Cedar  Rapids,  12  Iowa,  246; 
The  City  of  Clinton  v.  The  Cedar  Rapids  dtMo. 
River  R.  R.  Co.,  24  Id.,  455;  Slatten  v.  The 
Des  Moines  Valley  R.  R.  Co.,  29  Id.,  148;  Tom- 
lin  V.  The  Dubuque,  Bellevue  dt  Miss.  R.  R.  Co., 
32  Id.,  106;  Ingraham,  Kennedy  db  Day  v.  The 
C.  D.  dt  M.  R'y  Co.,  34  Id.,  249.)  Cook  et  al.  v. 
The  City  of  Burlington  et  al.,  36  Iowa,  357. 

171.  Over  accretions  to  street.  The 
case  of  Cook  v.  The  City  of  Burlington,  90 
Iowa,  94,  holdmg  it  competent  for  the  city  to 
convey  to  a  railroad  company  the  right  of  way 
and  other  uses  connected  with  its  road  in  respect 
to  certain  accretions  to  a  street  bounded  on  the 
Mississippi  river,  reaffirmed  and  followed.    Id. 

172.  Occupation  of  street:  contract* 

Since  a  railway  company  has  the  right  to  occupy 
the  streets  of  a  city  with  its  track,  without  tha 
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oonient  of  ihe  manicipal  authorities,  the  city 
cannot  impose  conditions  upon  the  railway  com- 
pany by  an  ordinance  granting  the  right  of  way, 
which  shall  be  binding  apon  the  company  upon 
its  use  of  the  street  and  create  an  obligation  for 
the  performance  of  the  conditions.  The  City 
of  Council  Bluffs  v.  The  Kansas  City  dt  C.  B. 
B.  Co.,  45  Iowa,  338. 

178.  Grant  to  railroad  company  to 
lay  track  oyer  bridge.  The  grant  to  a  rail- 
road company  of  the  right  to  lay  and  maintain 
its  track  oyer  a  bridge  belonging  to  the  city, 
and  to  use  and  operate  the  same,  in  an  ordinance 
which  contains  no  roservation  respecting  tolls  or 
other  charges,  is  within  the  municipal  authority; 
and  the  dty  cannot,  by  a  subsequent  ordinance, 
imi>06e  such  charges.  {The  State  v.  Herod,  29 
Iowa,  123;  The  Mayor,  etc.,  of  New  York  v. 
The  Second  Avenue  Boad  Co.,  32  N.  Y.,  261.) 
The  City  of  Des  Moines  v.  The  C,  B.  I.  dt  P. 
B.  Co.,  41  Iowa,  569. 

174.  If  the  ordinance  granted  a  mere  license, 
revocable  at  the  pleasure  of  the  aty,  still  tolls 
could  not  be  recovered  under  the  later  ordinance 
until  actual  revocation  of  the  license  had  been 
made.    Id. 

175.  Such  a  grant  is  not  impaired  by  the 
fact  that  the  railway  company  has  increased  its 
use  of  the  bridge,  by  the  construction  of  another 
line  whose  business  passes  over  it.  The  railway 
company  has  the  right  of  use  for  all  of  its  busi- 
ness.   Id. 

176.  Grading  of  streets*  It  is  well  set- 
tled that  a  city  has  the  power  to  change  the 
grade  of  streets,  either  by  reducing  or  elevating 
their  natural  surface;  and  the  purchasers  of  lots 
adjacent  to  a  street  are  supposed  to  calculate  the 
chances  of  such  reductions  and  elevations,  as 
the  increasing  population  of  the  dty  may  re- 
quire. (Callender  v.  Marsh,  1  Pick.,  417; 
Houston  p.  Hancock,  12  Mass.,  220;  Ellis  v. 
Iowa  City,  29  Iowa,  229;  Cotes  dt  Faichin  v, 
Davenport,  9  Id.,  227.)  Hendershott  v.  The 
City  of  Ottumwa,  46  Iowa,  658. 

177.  It  is  equally  well  settied  that  if,  in  mak- 
ing changes  in  the  natural  surface  of  streets, 
the  dty  is  negligent  in  construction,  so  that  the 
adjacent  lots  are  injured  by  reason  of  such  neg- 
ligence, the  city  is  liable  for  such  injury.  (Cotes 
4t  Saichin  v.  Davenport,  supra;  Ellis  v.  Iowa 
City,  supra;  Wallace  v.  Muscatine,  4  G.  Greene, 
873;  City  of  Aurora  v.  Beed,  57  lU.,  30.)    Id. 


178.  Grant  of  ezolnsiye  privilege  for 
laying  water  pipes.  The  validity  of  an  or- 
dinance giving  to  a  company  the  exclusive  privi- 
lege for  a  term  of  years  of  laying  water  pipes  in 
the  streets,  etc.,  can  be  tested  only  by  some 
other  company  or  individual  afterward  claiming 
such  right.  Crrant  v.  The  Ctly  of  Davenport, 
36  Iowa,  396. 

VIII.  Officbbs— Theib  Rights,  Duties  and 

Liabilities. 

179.  Confinement  of  estrays.  That  the 
dty  marshal,  after  taking  up  a  beast  under  an 
ordinance  against  estrays,  took  it  for  keeping  to 
a  pound  outside  the  corporate  limits,  will  not 
render  him  liable  for  conversion.  Fierce  v.  Ev^ 
ans,  36  Iowa,  495. 

180.  Compensation  of  marshal.  A  city 
organized  under  a  special  charter  abandoned  its 
organization  and  re-organized  under  the  general 
law;  its  marshal  under  the  old  charter  was 
elected  under  the  new  and  continued  without 
interruption  to  discharge  the  duties  of  the  office: 
Held,  that  it  was  not  competent  for  the  city 
council  after  re-incorporation  to  dimitiiab  the 
salary  of  the  officer  for  the  term  for  which  he 
was  first  elected.  Cox  v.  The  City  of  Davenport, 
43  Iowa,  612. 

181.  :   of  city  solicitor.    The  city 

council,  while  acting  as  a  board  of  equalization, 
is  discharging  a  corporate  function  and  acting  as 
a  representative  of  the  city;  and  if  its  action  is 
appealed  from,  the  city  solicitor  is  justified  in 
defending  it  in  the  appellate  court,  for  which 
service  he  ia  entitled  to  compensation,  even 
though  the  service  or  the  compensation  be  not 
provided  for  by  city  ordinance.  Kinnis  v.  The 
dty  of  Waverly,  42  Iowa,  437. 

182.  Where  neither  the  duties  nor  the  com- 
pensation of  a  city  solicitor  are  prescribed,  it  is 
his  duty,  unless  otherwise  instructed,  to  perform 
such  services  as  the  interests  of  the  city  may  re- 
quire, and  he  may  recover  therefor  what  they 
are  reasonably  worth.  Kinnie  v.  The  City  qf 
Waverly,  Id.,  486. 

188.  Assessor.  An  assessor,  elected  in  ac- 
cordance with  the  provisions  of  section  390  of 
the  Code,  providing  for  the  election  of  asseasorB 
in  townships  containing  a  dty  or  incorx)orated 
town,  is  a  township  and  not  a  city  officer.     Id. 

184.  In  a  township  whose  limits  are  the  aame 
as  those  of  a  city  acting  under  a  special  charter, 
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the  aasessoT  is  an  officer  of  the  township  and 
not  of  the  city,  and  he  should  be  elected  at  the 
general  township  election. 

Argu,  Section  S90  of  the  Code,  as  amended 
l^  chapter  6,  Laws  of  1876,  providinff  for 
the  election  of  city  assessors,  is  *'  a  law  as 
to  the  powers  of  cities  organized  under  the 
general  incorporation  act,**  and  hence,  un- 
der section  21,  chapter  116,  Laws  of  1876, 
it  does  not  apply  to  those  cities  organized 
and  acting  under  special  charters.  The 
State  V.  Finger^  46  Iowa,  25; 

IX.  Obdinancbs. 

186.  Proof  of  ordinanoes.  A  city  ordin- 
ance book  of  the  corporation,  if  not  olgected  to 
when  thus  offered,  will  be  considered  as  prima 
facie  evidence  of  its  publication  and  validity. 
State  p.  King,  37  Iowa.  462. 

186.  Repeal  of  ordinance:  amend- 
ment. When  the  legislative  authority  of  an 
incorporated,  town  amends  an  ordinance  by  en- 
acting an  entire  section  which  embraces  and 
reviews  the  whole  subject  matter  of  a  section  in 
an  existing  ordinance,  a  dear  implication  arises 
of  a  legislative  intention  that  the  former  shall 
repeal  and  take  the  place  of  the  latter.  Town 
of  Decorah  o.  Dunstan  Bros,,  88  Iowa,  96. 

187.  Under  section  1122,  Revision  of  1860, 
when  a  section  of  an  ordinance  is  amended,  the 
section  only,  and  not  the  entire  ordinance  in 
which  it  is  contained,  need  be  set  out.    Id, 

188.  Ordinance  providing  for  pen- 
alty. Where  a  city  ordinance  is  enacted  to 
promote  the  public  peace,  safety  and  convenience 
and  provides  for  a  penalty  of  a  fine,  the  viola- 
tion of  the  ordinance  is  a  public  oflTense,  and  the 
guilty  party  is  liable  to  a  criminal  prosecution. 
Jaquith  v,  Royee,  42  Iowa,  406. 

189. :  for  taking  np  stock.    \  city 

ordinance  requiring  the  marshal  to  *'take  up 
any  cow  or  cattie  running  at  large/*  includes 
also  the  idea  of  confininf?  such  animal,  and  any 
one  releasing  them  without  authority  is  guilty 
of  a  violation  of  the  ordinance.    Id. 

190.  Title  of  ordinance.  An  ordinance 
entitied  **An  ordinance  defining  and  prescribing 
punishment  for  certain  offenses, ""  is  not  vulner- 
able to  the  objection  that  it  contains  more  than 
one  sulg'ect,  and  that  all  the  sul^jects  aie  not  set 
out  in  tiie  title.    The  State  v.  Wells,  46  Iowa, 


MXJBDEB. 
See  Criminal  Law. 


NEGUGENCE. 

(See  Railroad.) 

1.  Contributory  negligence.  The  reas- 
onable belief  of  a  party  that  he  will  not  sustain 
an  iigury  in  doing  acts  which,  but  for  such  belief 
would  be  negligent,  does  not  exonerate  him  from 
the  charge  of  negligence.  Muldoumey,  adm'x. 
V.  ni.  Cent,  B'y  Co,,  36  Iowa,  462. 

2.  It  is  well  settied  in  this  State  that  a  party 
cannot  recover  in  an  action  against  a  railroad 
company  for  his  injuries  to  which  his  own  negli* 
gence  contributed,  notwithstanding  the  negli- 
gence of  the  company.  Ckirlin  v.  The  C,  B.  /. 
d^  P,  B.  B,  Co.,  37  Iowa,  316. 

8.  In  such  an  action,  the  onus  is  on  the  plain* 
tiff  to  establish  not  only  the  negligence  of  the 
company  but  that  he  himself  was  not  negligent 
Id,  Muldowney  v.  The  I.  C,  B.  Co.,  39  Id.,  615; 
^ayf.  ;S'ame,40Id.,  341. 

4.  A  person  going  upon  the  track  of  a  railroad 
for  the  purpose  of  walking  thereon,  is  bound  to 
exercise  ordinary  precaution  in  lookmg  out  for 
the  approach  of  the  cars,  and  to  use  his  ordi- 
nary senses  to  that  end.  His  failure  to  do  so  con- 
stitutes negligence  on  his  part  as  matter  of  law. 
Id. 

6.  A  party  can  recover  for  iqjuries  caused  by 
the  negligence  of  another,  only  when  he  himself 
has  not  been  guiliy  of  negligence  contributing 
thereto.  GHhble  v.  The  City  of  Siimx  City  38 
Iowa,  390. 

6.  Where  a  dty  had  allowed  an  excavation  to 
be  made  in  a  street  which  had  never  been  used 
as  a  public  highway  or  opened  for  travel,  and  the 
plaintiff  with  knowledge,  of  the  excavation, 
turned  his  horse  loose  in  the  vicinity,  which, 
while  running  at  large  contrary  to  law,  fell  into 
the  excavation  and  was  iigured,  held,  that 
plaintiff  could  not  recover.    Id, 

7.  The  plaintiff's  negligence  will  not  enable 
the  defendant  to  escape  liability  if  the  act  which 
caused  the  injury  was  done  by  the  defendant  after 
he  discovered  the  plaintiff's  negligence,  and  if 
the  defendant  could  have  avoided  the  iigury  by 
the  exercifle  of  reasonable  care.    Morris  «.  The 
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C,  B.  dt  Q.  R.  Co.,  45  Iowa,  45;  Cooper  v.  The 
Cental  Railroad  of  Iowa,  44  Id.,  134. 

8.  The  doctrine  of  comparative  negligence  is 
discarded;  that  of  contributory  neghgence  pre- 
vails. Johnson  v.  TilUon,  36  Iowa«  89.  Citing 
O'Keefe  v.  The  C,  R.  L  dt  P.  R,  R.  Co.,  32  Id., 
467. 

9.  The  doctrine  of  comparative  negligence 
does  not  prevail  here,  and  if  the  person  iigured 
in  any  way  contributed  to  the  iiguiy  he  cannot 
recover.  {McAunich  v.  The  M,  d;  M.  R'y  Co, 
20  Iowa,  338;  HaUy  r.  The  N.  W,  RUj  Co.,  21 
Id.,  15;  Sherman  v.  The  Western  Stage  Co.  24 
Id.,  516;  Spencer  v.  The  HI.  Cen.  R.  R.  Co.,  29 
Id.,  55;  Hunt  v.  The  C.  dt  N.  W.  R.  R.  Co.,  26 
Id.,  363;  Donaldson  v.  The  M.  dt  M.  R'y  Co., 
18  Id.,  280;  Hoben  v.  The  B.  dt  M.  R.  R.  Co.  20 
Id.,  562;  Kesser  v.  The  Chicago  dt  N.  W.  R'y 
Co..  30  Id.,  18;  O'Keefe  v.  The  C,  R.  I.  dh  P. 
R.  Co.,  32  Id.,  467;  Artz  v.  The  Same,  34  Id., 
153;  Dodge  v.  The  B.,  C.  R.  d^  M.  R'y  Co.,  Id., 
276;  Doggett  v.  The  III.  Cent.  R'y,  Id.,  284; 
Carlin  v.  The  C,  R.  I.  dtP.  R.  R.  Co,,  37  Iowa, 
816;  Reynolds  f>.  Hnrdman,  32  Id.,  146.)  Afiz 
V.  The  C,  R.  I.  dt  P.  R.  R.  Co,,  38  Iowa,  259; 
O'Laughlin  v.  The  City  of  Dubuque,  42  Id.,  539. 

10.  Bnle  not  applicable  to  infants. 

The  rule  respecting  contributory  negligence  pre- 
supposes sufficient  intelligence  to  know  the  exist- 
ence of  danger.  Negligence  cannot  be  imputed 
to  an  infant  two  years  of  age.  Walters  v.  The 
C,  R.  I.  dtp.  R.  Co.,  41  Iowa,  71. 

11.  Question  of  fact:  railroad.  Whether 
or  not  the  failure  to  stop  a  train,  when  the  en- 
gineer saw  an  infant  playing  in  the  vicinity  of  a 
railway  track,  constituted  negligence,  was  held 
to  be  a  question  of  fact  to  be  determined  by  the 
jury.    Id. 

12.  Care  of  infant:  duty  of  parent. 

When  the  parents  of  an  infant  are  unable  to 
give  him  their  personal  care  and  intrust  him  to 
the  supervision  of  a  suitable  person,  the  negli- 
gence of  the  latter  cannot  be  imputed  to  the 
parents,  and  will  not  defeat  a  recovery  for  negli- 
gence resulting  in  the  death  of  the  infant.    Id. 

18.  Contributory  negligence  must  be 
the  direct  cause  in  order  to  preyent  a 
jrecoyery.  The  negligence  of  a  party  must  be 
the  immediate,  proximate  cause  of  an  ixgury  to 
tender  him  liable  therefor;  and  the  same  rule 
applies  to  the  contributory  negligence  which 
would  relieve  him  from  liability.    An  instruc- 


tion which  stated  that  the  negligence  of  plaintiff 
must  have  contributed  '*  directly  *'  to  the  iigury 
to  excuse  defendant,  was  held  to  come  within 
the  rule.  Gates  v.  The  B.,  C.  R.  dt  M.  R.  R. 
Co.,  39  Iowa,  45. 

14.  Duty  at  crossing.  Where  one  who 
was  about  to  cross  a  railway  track  at  a  public 
crossing  could  have  seen  or  heard  an  approach- 
ing train,  but  faUed  to  look  or  listen,  he  was 
held  to  have  been  guilty  of  negligence  and  not 
entitled  to  recover  for  iiguries  caused  by  the  col- 
lision immediately  following.  (Artz  v.  The  C, 
R.  I.  dt  P.  R.  Co.,  34  Iowa,  154;  Dodge  v.  The 
B.,  C,  R.  dt  M.  R.  Co.,  34  Id.,  276;  The  R.  R. 
Co.  V.  Miller,  25  Mich.,  274;  Harty  v.  The  R.  R. 
Co.,  42  N.  Y.,  468;  Baker  v.  Savage,  45  Id.,  193; 
Gorton  v.  The  R.  R.  Co.,  Id.,  660;  Allyn  v.  The 
R.  R,  Co,,  105  Mass.,  78;  Ince  v.  The  Ferry  Co.^ 
106  Id.,  149;  Bancroft  v.  Tlie  R.  R.  Co.,  9  Id., 
275;  The  R.  R,  Co.  v.  Hunter, 83  Ind.,  333.  i.e. 
365;  McCall  v.  The  R.  R.  Co.,  54  N.  Y.,  642; 
Stubley  v.  The  R.  R.  Co.,  L.  Rep.,  1  Exch.,  13; 
The  R.  R.  Co.  v.  Manly,  53  111.,  307;  The  R.  R. 
Co.  V.  McClurg,  56  Penn.  St.,  294;  The  R.  R. 
Co.  V.  Beale,  73  Penn.,  504;  The  R.  R.  Co.  o. 
Bentley,  66  Penn.  St.,  30;  Carlin  v.  The  C,  R. 
I.  dt  P.  R.  Co.,  37  Iowa,  316.)  Haines  v.  The 
m.  Cent.  R.  Co.,  41  Iowa,  227. 

15.  In  an  action  for  damages  against  a  rail- 
way company  for  injuries  received  by  a  collision 
at  a  crossing,  the  following  instruction  was 
given:  *'  If  you  believe  from  the  evidence  that 
the  plaintiff  neither  stopped  his  team  nor  made 
any  effort  to  see  or  hear  the  train  before  he  drove 
on  the  railroad  track;  and  you  further  believe 
that  if  he  had  stopped  and  looked  he  could  have 
seen  the  train,  or  if  he  had  listened  ho  could 
have  heard  it,  then  he  cannot  recover:'*  Held^ 
to  embody  the  correct  rule  of  law.  Benton  v. 
The  Central  Railroad,  42  Iowa,  192. 

16. :  burden  of  proof.    To  entitle  the 

plaintiff  to  recover,  he  must  have  affirmatively 
established  reasonable  care  upon  his  own  part 
while  proving  negligence  on  the  part  of  the  com- 
pany's employes.    Id. 

17.  Ordinary  oare:  instruction*    The 

jury  were  held  to  have  been  correctly  instructed 
that  '*if  the  plaintiff  at  the  time  of  the  alleged 
ixgury,  taking  into  consideration  what  kind  of  a 
night  it  was,  and  all  the  facte  and  circumstances 
connected  with  the  injury,  exercised  onlinary 
care,  and  this  is  such  care  as  an  ordinarily  prii- 
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dent  man  would  exercise  under  similar  drcum- 
ctances,  then  Ee  was  not  at  fault  or  negligent. 
If,  however,  he  did  not  exercise  such  care,  and 
if  by  reason  of  the  want  of  sach  care,  the  alleged 
iijuzy  resulted  to  hiin,  then  he  is  guilty  of  con- 
tributory negligence,  and  cannot  recover.  The 
burden  of  proving  such  ordinary  care  rests  on 
the  plaintiff.''  Cramer  r.  The  City  of  Burling- 
IMS  42  Iowa,  315. 

18.  Intozioation.  While  being  abroad  in 
file  streets  of  a  city  at  night  in  a  state  of  intox- 
ication is  not  negligence  as  a  matter  of  law,  it  is 
nevertheless  a  circumstance  from  which  the  jury 
may  find  the  existence  of  negligence  as  a  fact. 
Id. 

19.  When  evidence  has  been  introduced  show- 
ing plaintiff  to  have  been  intoxicated  at  the  time 
of  the  alleged  injury,  the  presumption  in  favor 
of  his  sobriety  is  overcome,  and  he  is  bound  to 
show  by  a  preponderance  of  the  whole  testimony 
that  he  was  not  guilty  of  intoxication,  to  entitle 
liim  to  recover.    Id, 

20.  It  is  not  necessary,  after  the  fact  of  intox- 
ication has  been  found,  that  the  jury  should  fur- 
Iher  find,  as  a  result  therereof,  that  the  plaintiff 
became  careless  and  reckless  in  regard  to  his 
safety,  to  defeat  his  recovery.  With  all  the  care 
of  which  he  was  capable  in  that  condition,  he 
may  still  have  contributed  to  his  own  injury.  Id. 

21.  Street  crossing:  duty  of  foot  pas- 
senger. Sidewalks  and  street  crossings  are 
eonstmcted  for  the  use  and  convenience  of  foot 
passengers,  but  if  these  happen  to  be  obstructed 
or  to  be  in  such  a  dangerous  condition  as  to  deter 
an  ordinarily  prudent  man  from  using  them, 
then  one  may  walk  elsewhere.  If  he  does  so, 
however,  without  sufficient  reason  and  is  injured, 
his  injury  cannot  be  imputed  to  the  negligence 
of  the  city.  0*Laughlin  v.  The  CUy  of  Dubuque^ 
42  Iowa,  539. 

22.  When  contributory:   railroads. 

Facts  considered  which  were  held  sufficient  to 
establish  contributory  negligence  in  an  action 
against  a  railroad  company,  for  causing  the 
death  of  plaintiff  *8  decedent,  and  defeat  recov- 
ery thereby.  Following  Carlin  v.  The  C,  B.  L 
dt  P.  B,  Co,,  37  Iowa,  316.  Lang  v.  The 
Holiday  Creek  B.  Co,,  42  Iowa,  677. 

28.  Borden  of  proof.  In  an  action  by  an 
administrator  for  causing  the  death  of  a  person, 
the  plaintiff  must  prove  that  the  decedent  was 
not  guilty  of  negligence  contributing  to  his 


death.    Murphy  v.  The  C,  B.  I.  dt  P.  B,  Co., 
45  Iowa,  661. 

24.  The  proof  of  the  fact  that  decedent,  at 
the  time  of  the  accident  was  in  the  exercise  of 
ordinary  care,  need  not  always  be  direct  and 
positive,  but  the  fact  may  sometimes  be  fairly 
and  reasonably  inferred  from  the  circumstances. 
Id. 

25.  Injuries  resulting  from  fire.  Under 
chapter  53,  Laws  of  1862,  a  person  setting  out 
fire  between  the  1st  of  September  and  the  Ist 
of  May  following,  is  absolutely  liable  for  dam- 
ages caused  by  its  escape  on  to  the  premises  of 
another,  regardless  of  the  question  of  diligence. 
Connv.  May,  86  Iowa,  241. 

26.  The  kindling  of  a  fire  within  a  cultivated 
field  is  not  within  the  statute  prohibiting  the 
setting  of  fires,  and  does  not  render  the  person 
charged  therewith  liable  for  all  resulting  dam- 
ages, regardless  of  the  question  of  his  care  or 
negligence.    Brunell  v.  Hopkins,  42  Iowa,  429. 

27.  Dangerous  znachinery.  A  party 
who  had  contracted  with  a  school  district  for 
driUing  a  well  in  the  school -house  grounds,  left 
his  drilling  machine  unlocked  and  unguarded, 
and  in  his  absence  one  of  the  children  was  in- 
jured while  playing  with  it:  Held,  that  the 
danger  arose  not  from  the  character  of  the  work 
but  from  the  machinery  used,  and  accordingly 
that  the  district  was  not  liable  for  the  negli- 
gence of  its  contractor.  Wood  v.  The  Ind. 
Diet  of  Mitchell  et  ah,  44  Iowa,  27. 

28.  Violation  of  statute.  Where  an  act 
is  prohibited  by  statute  one  who  is  ii\jured  by 
the  violation  of  the  statute  may  maintain  an  ac- 
tion therefor,  and  such  violation,  if  proved,  con- 
stitutes negligence.  Messenger  v.  Pate,  42 
Iowa,  443. 

29.  Where  one  is  employed  about  a  threshing 
machine  whose  tumbling  rod  was  not  boxed  as 
required  by  statute,  he  may  recover  for  injuries 
caused  thereby  to  which  his  own  negligence 
does  not  contribute.    Id. 

80. :  pleading.    It  is  sufficient  if  the 

plaintiff  plead  in  general  terms  the  absence  of 
contributory  negligence.  The  degree  of  care 
required  can  be  estimated  by  no  fixed  standard, 
but  must  be  determined  by  the  circumstances 
of  each  particular  case.    Id. 

31.  Is  a  question  of  Ibct.  In  an  action 
for  personal  itguries  the  question  as  to  whether 
the  facts  proved  amount  to  neghgence  on  the 
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part  of  defendant  is  generally  one  of  fact  for  the 
jury.  Allender  v.  C,  R.  I.  <6  P.  R.  R,  Co.,  37 
Iowa,  264;  Eds&n  v.  The  Central  R.  R.  Co.^  40 
Id.,  47. 

82.  The  qaestion  of  contributory  negligence 
on  the  pert  of  plaintiff  is  alao  one  of  fact  for  the 
determination  of  the  joiy.    Id. 

88.  Ordinary  diligenoe:  wliat  is.  Or- 
dinary diligence  is  no  fixed  and  unalterable 
standard  of  care;  it  is  always  to  be  determined 
by  the  facts  and  drcamstanoes  of  each  case,  and 
when  the  circumstances  are  such  as  to  indicate 
increased  peril,  it  would  require  greater  watch- 
fulness to  constitute  ordinaiy  care  than  under 
circumstances  of  less  peril.  Murphy  v,  C,  R. 
I.  d^P.  R,  Co,,  38  Iowa,  639. 

84.  Ordinary  diligence  is  no  fixed  and  unal- 
terable standard  of  care.  It  is  always  to  be  de- 
termined by  the  facts  of  each  particular  case 
and  is  as  variable  as  the  cases.  {Murphy  o.  The 
C,  R.  I.  dt  P.  R.,  38  Iowa,  539.)  Dodge  v.  The 
B.,  C.  R,  dt  M.  R,,  34  Iowa,  276;  Messenger  v. 
TaU,  42  Iowa,  443. 

86.  Knowledge  of  another.  A  party 
cannot  be  prejudiced  by  the  possession  of  knowl- 
edge of  another  which  is  not  communicated  to 
him,  regardless  of  the  relations  of  the  two. 
Martin  v.  The  Town  of  Algona  etal.,  40  Iowa, 
390. 

86.  Dootrine  has  no  application  to 
aotions  for  assault  and  battery.     The 

doctrine  of  contributory  negligence  has  no  appli- 
cation in  an  action  for  assault  and  battery. 
Rwter  V,  Foy,  46  Iowa,  132. 

87.  Care  required  of  infbnt.  A  distinc- 
tion is  to  be  drawn  between  the  negligence  of 
an  adult  and  that  of  an  infant,  the  infant  being 
required  to  exercise  for  his  own  protection  such 
care  only  as  a  person  of  his  age  and  discretion 
would  naturally  use.  McMillan  v.  The  B,  <t  M, 
R,  R.  Co.,  46  Iowa,  231;  Walters  r.  The  C,  R. 
L  dt  P.  R,  Co.,  41  Id.,  71. 

88.  When  a  child  who  was  walkingupon  a  rail- 
road bridge  fell  therefrom  as  a  train  was  i>as8ing 
over,  it  was  held,  in  an  action  against  tbe  com- 
pany by  his  administratrix,  that  it  was  not  nec- 
essary for  the  plaintiff  to  prove  that  the  child 
was  struck  by  the  train  to  enable  her  to  recover; 
but  that  the  defendant  was  liable  if  the  fall  was 
occasioned  by  the  negligent  acts  of  its  employes, 
in  the  absence  of  negligence  on  the  part  of  the 
child.    Id. 
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I.  Qenerallt. 

1.  Intoidcating  liquors.  An  action  nik- 
der  section  1571  of  the  Revision,  to  recover  the 
price  paid  for  intoxicating  liquors  sold  in  violin 
tion  of  the  statute,  is  a  civil  action,  and  nol 
quasi  criminal  in  character,  and  admits  of  a 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  Wood* 
ward  V.  Squires  dt  Co.,  39  Iowa,  435. 

2«  Eftoot  of  granting  on  special  ver* 
diot*  Where  a  general  verdict  and  special 
findings  have  been  returned,  the  granting  of  a 
motion  for  a  new  trial  will  operate  to  set  aside 
all  the  special  findings,  when  the  motion  was 
not  limited  to  some  of  the  facts  in  issue.  RubU 
V.  Atkins,  39  Iowa,  694. 

8.  Beview  on  appeal  of  order  granting 
new  trial.  It  requires  a  stronger  showing  to 
reverse  an  order  granting,  than  one  refusing,  a 
new  trial.  {Freeman  v.  Rich,  1  Iowa,  504.) 
Howell  V.  Snyder,  39  Iowa,  610. 

4.  When  no  motion  or  finding  of  flusts 
is  necessary  to  insure  a  review.  The  Su- 
preme Court  may  review  a  judgment  of  the 
court  below  although  no  motion  for  new  tiial 
was  made  and  overruled,  and,  in  case  of  a  trial 
to  the  court  without  a  jury,  it  is  not  neoessazy 
that  there  should  be  a  finding  of  fact  or  oonclu'* 
sion  of  law  upon  the  record.  Drefahl  v.  TutlU^ 
42  Iowa,  177. 

5.  When  motion  for  mnst  be  made.  A 

motion  for  a  new  trial  must  be  made  before  a 
judgment  is  rendered.  The  State  v.  Bixby,  39 
Iowa,  465. 
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6.  Power  of  court  to  exact  oonditionB 
on  granting.  Under  section  2841*  of  the 
Code,  the  court  may  make  the  filing  of  a  bond 
in  a  som  equal  to  the  amount  of  the  verdict,  con- 
ditMoal  for  the  payment  of  the  judgment  and 
oostSy  the  condition  of  granting  a  new  trial. 
L^rki§  V.  HoU,  39  Iowa»  574. 

n.  QBOxnxjM  or. 
a.  Misconduct  of  juty, 
(See,  generally,  Jukt  akd  Ysroict.) 

7.  Hie  misconduct  of  a  juror  in  holding  a 
conversation  with  an  attorney  respecting  the  law 
of  the  case,  after  the  conclusion  of  aiguments 
of  counsel,  was  held  sufficient  ground  for  grant- 
ing a  new  trial.    Oleson  v.  Meader,  40  Iowa,  662. 

8.  That  the  attorney  of  the  party  asking  the 
new  trial  knew  of  the  misconduct  of  the  juror 
before  the  rendition  of  the  verdict  and  remained 
silent  would  not  constitute  negligence,  unless  it 
is  made  to  appear  that  after  that  time  the  pr^- 
udice  mif>^t  have  been  avoided.    Id, 

9.  That  one  of  the  jarors  left  the  room  where 
the  jury  were  considering  the  case  for  a  proper 
purpose,  in  the  care  of  the  deputy  sheriff  with 
whom  he  had  no  conversation  about  the  case, 
did  not  jnstiiy  the  granting  of  a  new  txial. 
Tho  State  v.  Bowman^  45  Iowa,  418. 

10.  Where  a  juror,  pending  the  trial,  took  a 
small  quantity  of  intoxicating  liquors  for  medi- 
cinal purposes  at  night,  it  was  held  that  this 
did  not  constitute  a  ground  for  the  granting  of 
a  new  trial.  0*Neill  v.  The  Keokuk  dt  Des 
Moinea  R,Co,,i&  Iowa,  546. 

6.  Newly  discovered  evidence. 

11.  No  ground  in  criminal  case.   The 

statutes  of  this  State  do  not  authorize  the  grant- 
ing of  a  new  trial  in  a  criminal  case  on  the 
ground  of  newly  discovered  evidence.  State  v. 
Bowman,  45  Iowa,  418. 

12.  But  is  in  civil  cause.  Where  the  ap- 
plication for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  shows  that  the  evidence  is 
material  and  not  cumulative,  and  that  reason- 
able diligence  was  exercised  to  discover  it,  the 

*  BacmOH  2841.  The  oonrt  may  determine  not  to  grant 
S  new  irial.  unlesB  oertatn  terms  or  oonditione  named  by 
the  oonrt  ahall  be  agreed  to  by  the  opposite  party ;  in  the 
event  of  his  agreement  to  which,  (he  terma  or  conditions 
named  ahall  be  entered  on  the  record,  and  no  new  trial 
shall  be  granted  if  the  party  refose  to  agree  to  the  terms 
or  oonditions  iqpon  whica  s  new  trial  ahall  be  awaided. 
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new  trial  should  he  granted.  Wayt  t.  ^The  B.^ 
C.  R.  ifi  M.R.Co,,^  Iowa,  217. 

18.  Cumulatiye  evidence.  While  a  ne# 
trial  will  not  be  granted  on  the  ground  of  newl  jr- 
diflcovered  evidence,  which  is  merely  cumulati^ 
(McDdniels  v.  Van  Foeen^  II  Iowa,  195;  Stur- 
geon V,  Ferron,  14  Id.,  160;  Wilhelmi  v,  Thor- 
ington;  Id..  5ii7;  Shepherd  v,  Brenton^  15 
Id.,  84;  Alger  v.  Merritt,  16  Id.,  121),  it  nu^ 
be  though  in  some  respects  the  evidence  is  cumu- 
lative, if  it  in  any  degree  has  an  independent 
and  distinct  bearing  on  the  issue.  Slineman 
exr,y  etc.  v.  Beath,  36  Iowa,  73.  Citing  Alger 
V,  Merritt,  eupra. 

14.  Contents  of  petition :  practice.   In 

an  application  for  a  new  trial  on  this  ground,  the 
petition  therefor  need  not  set  out  the  evidence 
introduced  on  the  trial.  It  need  only  shoir 
the  facts  upon  which  the  trial  is  asked,  the 
same  as  in  other  cases,  and  the  issues  thereon 
are  to  be  tried  as  in  ordinary  proceedings,  /d. 
Citing  Alger  v.  Merritt^  supra;  Richards  «• 
NuckolUf  19  Iowa,  555. 

15.  CumulatiTe  evidence  which  intro- 
duces new  and  distinct  feuot,  A  new  trial 
will  not  be  granted  because  of  the  disooveiy  of 
evidence  merely  cumulative;  but  evidence  which, 
although  it  tends  to  establish  an  issue  contro- 
verted on  the  trial,  yet  introduces  a  new  and  dis- 
tinct fact,  is  not  cumulative.  Oerman  v.  The 
Maquoketa  Savings  Bank^  38  Iowa,  368. 

16.  If  newly-discovered  evidence  is  material, 
and  it  is  shown  that  the  applicant  did  not  know 
of  the  evidence  before  suit  brought,  and  could 
not,  by  the  use  of  reasonable  diligence,  have 
sooner  discovered  it,  a  new  trial  should  be 
granted,  though  the  evidence  is  in  some  degree 
cumulative.  (Alger  r.  Merritt,  16  Iowa,  121; 
Manix  v.  Moloney^  7  Id.,  81;  Mather  v.  But- 
ler County,  33  Id.,  250.)  Hambel  v,  Williams, 
assignee,  37  Iowa,  224. 

17.  In  a  prosecution  for  embezzling  a  watch, 
the  State  gave  evidence  that  the  watch  Was  of 
the  value  of  $95.  No  evidence  of  value  was 
given  by  defendant.  After  the  trial  evidence 
was  discovered  to  the  effect  that  the  value  of 
the  watch  was  only  $10  or  $15,  which  would 
reduce  the  offense  from  a  felony  to  a  misde- 
meanor. It  not  appearing  that  any  fault  Or 
negligence  could  properly  be  attributable  to  de- 
fendant or  his  counsel,  a  new  trial  was  properly 
ordered.    The  StaU  v.  Foster,  Id.,  404. 
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.  18*  What  is  oomulative  evidenoe.  Ca- 
xnnlaiiTe  evidence  is  additional  proof  of  the  same 
Jdnd  bearing  upon  the  same  point;  it  does  not 
jnecessarily  include  all  evidence  which  tends  to 
.establish  the  same  upon  ultimate  or  principally 
controverted  fact.  Able  dt  Co.  v.  Frazier,  43 
Iowa,  175. 

19.  The  admission  of  a  party  is  not  evidence 
of  the  same  kind  as  the  testimony  of  other  wit- 
nesses, and  therefore,  is  not  cumulative,  although 
.relating  to  the  same  controverted  fxkci,    Wayt 
p.  The  B.,  C.  B,  dh  M,  B,  B.  Co,,  45  Iowa,  217. 

20.  Where,  after  the  report  of  the  referee, 
a  motion  for  a  new  trial  was  accompanied  by 
•affidavits  making  a  showing  of  newly  discovered 
evidence,  which  was  not  cumulative  in  charac- 
ter, and  also  by  the  affidavit  of  the  party  moving 
therefor  that  the  existence  of  the  evidence  was 

•onknown  to  him  until  after  the  trial  and  report 
of  the  referee,  the  motion  was  held  to  have 
been  improperly  overruled.  Hedrich  v,  Eno, 
42  Iowa,  411. 

21.  Diligence  to  be  exercised  in  pro- 
curing the  evidenoe.  It  need  not  be  shown 
that  the  applicant  exercised  the  highest  degree 
of  diligence  in  endeavors  to  procure  testimony; 
.reasonable   diligence  is   all  that  is  required. 

(Bichards  v,  Nuckolls,  19  Iowa,  555.)    Stinc" 
fnan  v.  Brath,  36  Iowa,  73. 

22.  A  new  trial  because  of  newly  discovered 
evidence  will  not  be  granted  without  a  showing  of 

.  diligence  by  the  applicant  to  obtain  the  evidence 
in  time  for  trial.  Held,  also,  that  evidence  to 
impeach  the  character  of  a  witness,  if  newly  dis- 
covered, is  not  such  as  affords  ground  for  a  new 
trial.  Dunlavey  v,  Watson,  38  Iowa,  398;  Hes- 
ser  V,  Doran,  41  Id.,  468;  Hooper  v.  Moore,  42 
Id.,  563. 

28.  Want  of  diligence  cannot  be  charged 
upon  a  party  who  fiEuls  to  procure  Axiafing  testi- 
mony to  disprove  a  fact  of  which  he  is  not  ad- 
.  vised  by  the  pleadings.    German  v.  The  Maquo- 
keta  Savings  Bank,  38  Iowa,  368. 

24.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence,  unless  it 
is  made,  to  appear  that  the  applicant  exercised 
reasonable  dihgenoe  to  discover  the  evidence 
before  the  trial;  nor  where  the  evidence  is  cumu- 
'  lative.  {Manix  v.  Malony,  7  Iowa,  81;  Beeves 
V,  Boyal,  2  Q.  Gr.,  451;  Sturgeon  v,  Ferron,  14 
Iowa,  160;  Wilhelmi  «.  Thornton,  Id.,  537; 
Lisher  v,  PraU,  9  Id.,  59;  Bichards  r.  Nichols, 


19  Id.,  555;  Carson  v.  Cross,  14  Id.,  463;  Dar- 
ranee  v.  Preston,  18  Id.,  396.)  Bingham  v,  Fo*- 
ter,  Id.,  339;  Goddard  v.  Lefflngwelh  40  Id.,  249; 
The  First  Nat.  Bank  of  Iowa  City  v.  The  Char- 
ter Oak  Ins.  Co.,  Id.,  572.  Carmon  v.  Boennan^ 
45  Id.,  125. 

25.  An  application  for  new  trial,  on  the 
ground  of  newly-discovered  evidence,  is  insuffi- 
cient if  it  fails  to  state  the  facts  constituting 
due  diligence.  Nor  will  a  new  trial  be  granted 
when  the  evidence  is  cumulative.  Cohol  v,  A  Uen^ 
Id.,  449. 

26.  In  a  proceeding  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  both  the 
statute  and  the  rule  of  common  law  require  proof 
of  diligence  to  discover  the  evidence  before  the 
trial.  Stuckslager  v.  McKee,  40  Iowa,  212; 
Hooper  v.  Moore,  42  Id.,  563. 

27.  Where  the  party  moving  for  a  new  trial 
on  the  ground  of  newly  discovered  evidenoe 
failed  to  make  a  showing  of  diligence  to  discover 
the  same  before  the  trial,  held,  that  the  motion 
was  properly  overruled.  Clark  v.  Nelson,  40 
Iowa,  678. 

28«  Where  the  fsxi  to  which  the  evidenoe  re- 
lates is  vital  to  the  plaintiff  *s  right  to  recover, 
the  defendant  is  held  to  the  exercise  of  a  high 
degree  of  care  in  preparing  for  trial.    Id. 

29.  A  new  trial  should  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  unless  the 
application  be  accompanied  by  a  showing  of  dil- 
igence to  procure  it  upon  the  trial  and  unless, 
also,  it  api>ear  to  the  satisfaction  of  the  court 
that  a  different  result  might  probably  be  ex- 
pected if  the  application  is  granted  and  the  case 
tried  again.    Slate  v.  Bowman,  45  Iowa,  418. 

80.  In  an  application  for  a  new  trial  the  affi- 
davit of  an  attorney  that  certain  evidence  baa 
been  discovered  since  the  former  trial  is  not  suffi- 
cient ground  for  granting  the  application,  whep 
it  does  not  appear  that  the  party  himself  maj 
not  have  known  of  its  existence  at  that  time. 
Boziene  v.  Wolf,  43  Iowa,  393. 

c.  Surprise,  accident  and  mistake. 

81.  Sorpriee.  The  proper  relief  for  a  party 
surprised  by  the  disclosure  of  evidence  upon  the 
trial,  is  by  an  application  for  continuance,  and  if 
he  fails  to  make  such  application,  a  new  trial  wiU 
not  be  granted  on  the  ground  of  surprise.  Dtm- 
lavey  v.  Watson,  38  Iowa,  398. 

82.  Failure  to  plead:  oversight.  Wheco 
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mider  direction  of  the  court,  a  verdict  was  re- 
inmed  for  the  defendant  on  a  set-off  pleaded  by 
him  and  not  denied  by  plaintiff,  it  was  held  not 
enoneoos  for  the  court  to  grant  a  new  trial  on 
showing  of  plaintiff's  attorneys  that  they  had, 
before  the  commencement  of  the  trial,  prepared 
a  replication  in  denial  to  which  they  called  the 
attention  of  the  clerk,  and  which  they  supposed 
had  been  filed  until  after  the  jury,  had  retired. 
Bnme8  v,  McDanieU^  85  Iowa,  .881.  Citing 
NewtU  r.  San/ord,  10  Iowa,  896;  Alger  v.  Mer» 
ritt,  16  Id.,  121;  Caffrey  v.  Groome,  10  Id.,  548; 
Head  dt  Mtizer  v,  Langworthy,  15  Id,,  235; 
Sehumaker  v.  Gelpeke,  11  Id.,  84;  State  v,  Tom- 
ItMon,  Id.,  401;  Jewett  A  Lovejay  v.  Miller,  12 
Id.,  85;  Templin  v.  Iowa  City,  14  Id.,  59;  Baker 
v.Mygatt,  Id..  131;  Wilhelmi  v.  Thorington, 
Id.,  537;  Shepherd  V,  Brenton,  15  Id.,  84. 

(f.  Verdict  against  evidence, 

83.  Where  evidence  is  confltoting. 

Where,  upon  the  question  of  negligence,  in  an 
action  against  a  railroad  company,  the  testimony 
is  conflicting,  the  verdict  of  the  juiy  fairly  ar- 
rived at  under  all  the  circumstances  and  facts 
of  the  case,  will  not  be  disturbed.  Feaeenden 
f.  The  C,  R.  L  dt  P,  R.  Co.,  36  Iowa,  372; 
Smith  V.  The  Sioux  City  R,  R.  Co.,  38  Id.,  173; 
Wesley  v.  Jacobs,  Id.,  573. 

84.  The  Supreme  Court  will  not  interfere  with 
the  judgment  on  a  verdict  where  the  evidence  is 
conflicting,  and  it  does  not  appear  that  the  juiy 
were  actuated  by  prejudice  or  passion.  Melhop 
€t  al.  V.  Doan  <it  Co.,  86  Iowa,  630;  Firet 
Kaiional  Bank  of  Iowa  City  v.  The  Charter  Oak 
Ine.  Co.,  40  Id.,  572. 

85.  In  such  cases  the  Supreme  Court  will  not 
discuss  the  testimony  at  length,  but  simply  state 
its  conclusions  thereon.    Id. 

86.  While  a  stronger  case  should  be  required 
in  an  application  for  a  new  trial,  where  two  con- 
cnning  verdicts  have  been  rendered  for  the  same 
party,  yet  whpn  it  appears  that  such  verdicts  are 
cleaily  against  the  weight  of  evidence,  and  show 
no  fair  and  proper  exercise  of  judgment  on  the 
testimony  submitted,  the  application  should  be 
granted.  Carlin  v.  The  C,  R.  I.  dt  P.  R.  Co., 
37  Iowa,  816;  Jourdan  v.  Reed,  1  Id.,  135,  fol- 
lowed. 

87.  A  verdict,  if  it  is  not  unsupported  by  evi- 
dence, will  not  be  di8turl)ed,  even  where  it 
night  appear  that  the  case,  coming  before  this 


court  as  an  original  question,  would  t>e  decided 
otherwise.    Dunlavey  v,  Watson,  38  Iowa,  898. 

88.  Where  the  evidence  in  support  of  a  mo- 
tion to  set  aside  the  report  of  a  referee  on  the 
gi'ound  of  interest  is  conflicting,  the  Supreme 
Court  will  not  interfere  with  the  decision  of  the 
court  below.    Wilson  v.  Vaughn,  40  Iowa,  179. 

89.  Where  the  conflict  of  evidence  for  which 
a  reversal  is  asked  does  not  bring  the  mind  ine- 
sistibly  to  the  conclusion  that  it  is  not  the  result 
of  a  free,  sound  and  unbiased  exercise  of  judg- 
ment, and  that  manifest  injustice  will  result  if 
it  is  permitted  to  stand,  the  verdict  will  not  be 
disturbed.  Allieon  v.  The  C.  <it  N.  W.  R.  Co., 
42  Iowa,  274;  Mahaney  v.  Bell,  Id.,  383;  Cook 
dt  Mitchell  v.  Robinson,  Id.,  474;  Roziene  v. 
Wolf,  43  Id.,  393;  Royal  v.  Smith,  40  Id.,  615; 
Moody  V.  The  St.  P.  rf  S.  C.  R.  R.  Co.,  41 
Id.,  284;  Stuart  v.  Phelps,  39  Id.,  14;  Moore  v. 
Moore,  Id.,  461. 

40.  Where  the  evidence  is  in  eqnili- 
brio»  the  verdict  will  not  be  disturbed  on  ac- 
count of  the  conflict,  in  the  absence  of  reason  to 
believe  that  it  was  not  the  result  of  an  honest 
exercise  of  judgment.  Martin  v.  The  Town  qf 
Algona  et  al.,  40  Iowa,  390. 

41.  When  new  trial  will  be  granted. 

A  new  trial  will  be  granted  when  the  verdict  is 
not  sustained  by  sufficient  evidence.  Crane  v. 
Maloy  et  al.,  39  Iowa,  39. 

42.  A  verdict  which  is  not  supported  by  the 
evidence  and  is  manifestly  the  result  of  a  feeling 
of  sympathy  for  one  of  the  parties,  will  not  be 
sustained.  Miller  v.  The  Mutual  Benefit  Ufe 
Ins.  Co.,  39  Iowa,  304. 

48.  When  in  conflict  with  conceded 
fkots*  Testimony  which  cannot  be  reconciled 
with  the  conceded  and  undisputed  feu^  estab- 
lished by  the  evidence  is  not  to  be  received  as  true, 
and  upon  it  no  conflict  of  evidence  can  be  pre- 
dicated. {Artz  p.  The  C,  R.  I.  dt  P.  R.  Co.,  34 
Iowa.  153.)  Payne  v.  The  C,  R.  I.  dt  P.  R. 
Co.,  39  Iowa,  523. 

44.  A  jury  should  not  arbitrarily  re- 
ject the  testimony  of  unimpeached 
witnesses,  which  does  not  lack  probability, 
although  they  may  be  interested  in  the  result 
of  the  suit;  and  a  verdict  in  conflict  with  their 
uncontradicted  testimony  cannot  be  sustained. 
Woodward  v  Squires  dt  Co.,  39  Iowa,  435. 

45.  The  finding  of  a  court,  acting  as 
a  jury,  will  not  be  disturbed  on  the  ground  that 
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it  is  against  the  weight  of  evidence,  in  a  case 
where  the  evidence  is  conflicting.  Beiderdecke 
a  MilUr  V.  The  M.  D.  T.  Co.,  39  Iowa,  500; 
Waikina  <^  Williams  v.  SwiggeU,  41  Id.,  684; 
Woodworth  f>.  Byerly,  43  Id.,  106. 

46.  The  finding  of  a  court  in  matters  of  fact, 
like  the  verdict  of  a  jury,  will  not  be  interfered 
with  where  the  evidence  is  conflicting.  Mcin- 
tosh V,  Livingston,  41  Iowa,  219.  ' 

47.  Ihity  of  nifli  prius  ooort.  While 
llie  Supreme  Court  is  disinclined  to  disturb  a 
judgment  merely  because  the  verdict  is  excessive 
or  against  the  weight  of  the  evidence,  the  nisi 
prius  court  should  not  in  such  cases  hesitate  to 
grant  a  new  trial.  Bower  v.  The  B.  d^  S,  W, 
B.  Co.,  42  Iowa,  546. 

e.  Misdirection  or  omission  of  the  court. 

48.  The  giving  of  an  instruction  in  a  case 
presenting  no  evidence  to  which  it  is  applicable, 
to  the  prejudice  of  the  adverse  party,  is  a  suf- 
ficient ground  for  reversal.  Case  v.  III.  Cent. 
B.  Co.,  38  Iowa,  681. 

49.  In  an  action  for  damages  sustained  by  an 
employe  of  a  railway  company,  an  instruction 
respecting  the  different  degrees  of  care  to  be  ex- 
ercised toward  a  passenger  and  an  employe  is 
not  pertinent  to  the  issue.  Cooper  v.  The  Cen- 
tral Bailroad  of  Iowa,  44  Iowa,  134. 

60.  Where  one  was  convicted  of  manslaugh- 
ter, a  failure  in  the  instructions  to  fully  dis- 
tinguish between  that  crime  and  murder  in  the 
second  degree  was  error  without  prejudice.  The 
State  V.  Lawrence,  38  Iowa,  51. 

61.  When  an  erroneous  instruction  could  only 
have  been  without  prejudice  if  a  special  verdict 
of  a  particular  kind  had  been  found,  such  spec- 
ial verdict  will  not  be  presumed  for  the  purpose 
of  sustaining  the  judgment.  Bland  v.  Hixen- 
haugh,  39  Iowa,  532. 

52.  Where  the  jury,  in  the  absence  of  proper 
instructions  respecting  the  measure  of  damages, 
returned  a  verdict  for  an  amount  which  was  jus- 
tified by  the  evidence,  the  defendant  cannot  be 
held  to  have  suffered  by  the  omission.  Cooper 
«.  The  Central  Bailroad  of  Iowa,  44  Iowa,  134. 

See,  more  fiiUy,  Instructions,  ante. 

f  Abtise  of  discretion. 

58.  No  abuse  of  discretion  by  the  trial  judge 
being  shown,  an  order  granting  a  new  trial  will 
not  be  disturbed,  even  where  the  court  would 


have  affirmed  a  ruling  denying  a  new  trial. 
(McKay  f>.  Thorington,  15  Iowa,  25-29.  See, 
also,  McNairv.  McComber,  15  Iowa,  368;  Whit- 
ney V.  Blunt,  Id.,  287.)  New  York  Piano  Forte 
Co.  V.  Mueller,  38  Iowa,  552. 

54.  A  stronger  case  must  be  made  to  justify 
the  interposition  of  this  court,  when  a  new  trial 
has  been  granted,  than  when  it  has  been  refused. 
{Shepherd  v.  Brenion,  15  Iowa,  84-91;  Phelps 
et  al.  V.  Hart,  Id.,  596;  Ruble  v.  McDonald,  7 
Iowa.  90;  Newell  v.  Sanford,  10  Id..  396;  Caf- 
frey  v.  Groome,  Id.,  548;  Alger  v.  Merritt,  16 
Id.,  122.)    Id. 

66.  While  the  granting  of  new  trials  zests 
largely  within  the  discretion  of  the  court,  it  is 
nevertheless  a  legal  discretion  and  must  be  exer- 
cised in  accordance  with  the  niles  of  law.  Stock- 
well  f>.  TJie  C.,C.d^  D.  R.  Co.,  ^  Iowa,  470. 

56.  The  Supreme  Court  will  not  reverse  an 
order  of  the  court  below  grantmg  a  new  trial  if 
no  abuse  of  discretion  is  shown.  Able  dt  Co.  v* 
Frazier,  43  Iowa,  175. 

Bee,  further.  Practice;  sub-title  Pbaotigb 
ON  Appeal  to  Suprbhe  Court. 

g.  Excessive  damages. 

67.  The  amount  of  recovery  will  not  josti^ 
the  reversal  of  a  judgment,  unless  it  is  so  large 
as  to  be  manifestly  the  result  of  passion  or  pr^u- 
dice.  Berry  v.  The  Central  B.  B.  of  Iowa,  40 
Iowa,  564. 

58.  Where  plaintiff  suffered  iiguries  that  dis- 
abled him  for  life,  and  which  were  attended  with 
great  bodily  suffering,  a  verdict  of  $9,000  was  held 
to  be  not  excessive.  Deppe  v.  The  C,  B.  I.  tt 
P.  B.  B.  Co.,  38  Iowa,  593. 

69.  But  a  verdict  for  $15,000  was  held  exces- 
sive and  a  reduction  of  $5,000  ordered.  Colline 
V.  City  of  Council  Bluffs,  38  Iowa,  432.  So  was 
a  verdict  for  $10,000,  and  a  reduction  of  $5,000 
ordered.  Boss  v.  T)ie  D.  V.  R.  B.  Co.,  39  Id., 
246.  And  a  verdict  for  $12,000,  a  reduction  to 
$7,000  beingordered.  But  a  verdict  for  $11,000 
in  favor  of  a  young  man  permanently  disabled 
was  sustained.  Belair  r.  The  C.  dt  N.  W.  B, 
B.  Co.,  43  Iowa,  662;  and  one  for  $4,500  where 
the  deceased  was  sixty  years  of  age.  Walter 
V.  The  C.  D.  d^  W.  B.  B.  Co.,  39  Id.,  33. 

h.  Where  verdict  is  in  conflict  with  instruetione, 

60.  Where  the  verdict  is  in  conflict  with  the 
instructions  it  should  be  set  aside  and  a  neif 
trial  granted.    Morse  v.  Johnson,  38  Iowa,  490 


NEW  TRIAL. 


27f 


Other  Grounds — Proceedings  by  Petition  After  Judgment. 


61,  Where  a  verdict  is  in  conflict  with  an 
infltmction  it  must  be  set  aside,  even  though  such 
instruction  is  in  conflict  with  the  law,  yet  if  it 
be  in  accord  with  another  instruction  which 
states  a  correct  rule  of  law,  it  will  be  sustained. 
Following  Caffrey  v.  Groom j  10  Iowa,  538;  Cobb, 
Blaadel  dt  Co,  «.  The  III,  Cen,  R.  R,  Co.,  38 
Iowa,  601. 

62.  A  verdict  returned  in  conflict  with  an  in- 
stniction  of  the  court  and  entirely  unsupported 
l^  the  evidence  will  not  sustain  a  judgment. 
Daw8on  v,  Crraham,  43  Iowa,  124. 

t.  Other  grounds, 

68.  Beading  of  incompetent  deposi- 
tion. A  judgment  will  not  be  reversed  because 
a  deposition,  which  was  incompetent  and  irreg- 
nkurly  taken,  was  read  upon  the  trial,  if  the 
verdict  was  sustained  by  competent  evidence. 
McCrary  v.  J>eming  et  al,,SS  Iowa,  527. 

64.  Admission  of  incompetent  evi- 
dence. Theadmissionof  incompetent  evidence 
inll  not  serve  to  reverse  a  case  if  the  evidence 
properiy  admitted  is  sufBdent  to  sustain  the 
verdict.  (Greither  v.  Alexander,  15  Iowa,  473; 
Tieanie  Bank  v.  Harvey,  16  Iowa,  141.)  Id. 

66.  That  a  deposition  read  upon  the  trial  was 
not  taken  before  the  officer  to  whom  the  dedimus 
was  addressed  will  not  justify  a  reversal,  where 
the  verdict  is  sustained  by  the  other  evidence. 
SUme  V.  Ballingall,  41  Iowa,  291. 

66.  Error  without  prejudice:  in  the 
admission  of  evidence.  In  an  action 
against  a  minor  to  recover  for  a  breach  of  con- 
tract, when  it  was  shown  that  the  minor  was 
engaged  in  business  as  an  adult,  evidence  by  the 
obligee  that  at  the  time  he  entered  into  the  con- 
tract he  believed  defendant  was  of  full  age,  was 
without  prejudice  to  the  latter.  The  plaintiff 
was  entitied  to  recover  without  the  evidence. 
Jacques  v.  Sax,  39  Iowa,  367. 

67. :  in  the  exclusion  of  evidence. 

No  error  can  be  predicated  upon  the  exclusion 
of  testimony  when  the  facts  sought  to  be  proved 
axe  afterwards  established  in  the  further  exam- 
ination of  the  same  witness.  Allison  v.  The  C. 
dt  W.  R.  R.  Co.,  42  Iowa,  274. 

68. :  where  witness  declines  to 

answer.  No  error  can  be  predicated  upon  the 
eiToneouB  ovezruling  of  an  objection  to  the 
statement  of  a  hypothetical  case  to  an  expert 
witness,  when  the  witness  declines  to  answer 


the  question.    The  State  v.  Geddis,  42  Iowa, 
264. 

69.  That  a  referee  did  not  comply 
with  a  request  to  find  upon  facts  not 
materialf  or  not  involved  in  the  issues,  will 
not  justify  a  reversal.  Keokuk  Co.  v.  Howard 
et  ah,  42  Iowa,  29. 

70.  An  omission  to  assess  nominal 
damages  upon  a  mere  technical  right  to  re- 
cover is  not  ground  for  granting  a  new  trial,  if 
the  recovery  of  such  damages  is  not  necessary 
for  the  establishment  of  a  permanent  right. 
Watson  V.  Van  Meter,  43  Iowa,  76. 

III.  Pboceedinos  bt  Petition  afteb  Judg- 
ment. 

(See  Judgment;  sub-titie  Vacation  of.) 

71.  Where  a  petition  for  new  trial  is  filed 
under  section  3116 'of  the  Revision,  the  rights 
of  the  petitioner  may  be  properly  determined  on 
demurrer  to  the  petition.  Cohol  v.  Allen,  37 
Iowa,  449. 

72.  In  an  application  for  a  new  trial  under 
sections  3112  and  3116  of  the  Revision,*  it  is  not 
necessary  that  a  valid  defense  be  established 
before  the  judgment  can  be  set  aside.  C.  dt  N. 
W.  R.  R.  Co.  V.  Gillett,  36  Iowa,  434. 

73.  Newly  discovered  evidence.  Under 
section  3155  of  the  Code  (Sec.  3115  of  the  Re- 
vision), an  application  for  a  new  trial  on  the 

*  Sbotxox  3112.  A  new  trial  is  a  re-examination  in  the 
■■me  oonrt  of  an  isaae  of  fact,  after  a  Terdict  by  a  Jury, 
report  of  a  referee,  or  a  dedeion  by  the  oonrt.  The  for^ 
mer  report,  verdict  or  deoiaion  ahall  be  vacated,  and  a  new 
trial  granted,  on  the  application  of  the  party  aggrieved,  for 
any  of  the  following  oausea  aifecting  materialiy  Mie  mb- 
otoitlal  right*  of  auch  party : 

1.  Irregularity  in  the  proceedings  of  the  oonrt,  Jury« 
referee,  or  prevailing  par^,  or  any  order  of  oonrt  or  ref- 
eree or  abnae  of  dlsOTetion,  by  whioh  the  party  was  pir»- 
vented  from  hnving  a  fair  trial. 

fi.    MiBoondnct  of  the  Jnry  or  prevailing  par^. 

S.  Accident  or  surprlae,  which  oxdinaxy  pradence  oonld 
not  ha  «e  guarded  against. 

4.  £zoe.>8ive  damagea,  appearing  to  have  been  given 
under  tbeiuflaence  of  passion  or  of  prejudice. 

5.  Error  in  the  assessment  of  the  amount  of  reooveiy, 
whether  too  large  or  too  amall,  where  the  action  is  upon  a 
contract  or  for  the  injury  or  detention  of  property. 

6.  That  the  verdict,  report  or  decision,  is  not  sustained 
by  sufficient  evidence,  or  is  contrary  to  law. 

7.  Newly  discovered  evidence,  material  for  the  party 
applying,  which  he  could  not,  with  reasonable  diUgenoe* 
have  discovered  and  produced  at  the  trial. 

S.  Error  of  law  occurring  at  the  trial,  excepted  to  by 
the  party  making  the  application. 

(A  verdict  and  Judgment  obtained  by  a  pla^ntiiT,  who 
■hows  no 'right  to  ■ue,  cannot  be  sustained.  Petty  9.  Ma- 
iler, 14  B.  M.,  347. 

Where  the  plaintlir  falla  to  set  forth  a  good  cause  of 
action  in  hia  petition,  and  the  fault  is  not  cured  by  the 
answer,  a  verdict  for  the  plaintiff  cannot  stand ;  a  new  trial 
■hould  be  awarded.    FioU  v.  Caplinger,  18  B.  M.,  466.) 

Sko.  8113.  A  new  trial  ahail  not  be  granted  on  aocoonft 
of  the  smallnms  of  damages  in  an  action  for  an  InJwy  to 
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ground  of  newly  discovered  evidence  should  be 
made  by  petition,  as  in  ordinary  proceedings. 
The  First  National  Bank  of  Tama  City  v.  Mur- 
doughy  40  Iowa,  26. 


NONSUIT. 


1*  Whenever  ihe  essential  or  integral  de- 
ments of  a  cause  of  action  are  wholly  without 
proof,  the  court  may  order  a  nonsuit,  and  refuse 
to  allow  the  case  to  go  to  the  jury.  {Allen  v, 
Pegram^  16  Iowa,  164;  Muldowney  v.  The  III. 
Cent  R,  R.  Co,,  32  Id.,  176;  Way  v.  The  Illinois 
Central  R.  R.  Co.,  35  Id.,  585.  See,  also,  Allyn 
V.  Boston  d^  Albany  R.  R.  Co.,  105  Mass.,  77; 
Pennsylvania  R.  R.  v.  Beale,  73  Pa.  St.,  504.) 
Murphy  v.  The  C,  R.  I.  d:  P.  R.  Co.,  45  Iowa, 

e6i. 


NOTICE. 


(As  to  commencement  of  actions,  see  Obio- 

INAL  NOTICB.) 

I.  Generally. 

II.  Notice  Arising  from  Possession. 
III.  Lis  Pendens. 


I.  Generally. 

1.  Parohaser  liaving  notioe  ftom  one 
not  liaving  it.  Where  a  fiprantee  acquires  his 
title  to  lands  without  notice  of  outstanding:  equi- 
ties in  a  third  party,  a  purchaser  from  such 
grantee  will  take  an  indefeasible  title,  notwith- 
standing he  had  notice  of  such  equities.  Rogers 
9,  Hussey  etal.,S^  Iowa,  664. 

2.  The  doctrine  in  regard  to  notice  is  that  it 
does  not  affect  a  title  derived  from  another  per- 
son, in  whose  hands  it  stood  free  from  any  such 
taint.  A  purchaser  will  not  be  affected  by  notice 
of  an  equitable  daim,  if  he  purchase  from  a 
vendor  who  himself  bought  bona  fide  without 
notice.    (Eerr  on  Fraud  and  Mistake,  316,  and 

Che  pemon  or  repntation.  nor  in  any  other  action  where 
the  damagea  ahaU  equal  the  aotoal  pecuniary  injury  ana- 
lataied. 

Sso.  3114.  The  application  for  a  new  trial  muat  be 
made  at  the  term  the  yerdict,  report  or  decision  ia  ren- 
dered, and  except  for  the  cause  of  newly  disooyered  eyi- 
dence,  material  for  the  party  applying,  which  he  could  not 
with  reasonable  diligence  haye  discoyered  aAd  produced  at 
the  trial,  shall  be  within  three  days  after  the  yerdict  or  de- 
cbdon  was  rendered. 

Sbo.  811S.  The  application  must  be  made  by  motion 
upon  written  grounds,  filed  at  the  time  of  making  the  mo- 
tion, the  causes  enumerated  in  aub-dlyialonB  two,  three 
and  aeven,  of  section  SllS,  must  be  austained  by  alfidayita 


authorities  there  cited;  and,  see,  McQueen  v. 
Farguhar,  11  Vesey,  467;  Laicey  v,  Wilson,  4 
Munf.,  313;  Fannor  v.  Sayre,  2  Ala.,  458; 
Holmes  v.  Stout,  3  Greene's  Chan.,  492;  City, 
Council  V.  Page,  Spear's  Chan.,  159;  Lindley  v. 
Rankin ,  4  Bibb. ,  482.)  Asheraft  v.  DeA  rmond^ 
44  Iowa,  229. 

3.  Use  of  highway  by  public.    The  use 

of  a  route  by  the  public  as  a  highway  constitutes, 
constructive  notice  of  the  rights  it  possesses. 
Morratt  v.  Deihl  et  al.,  37  Iowa,  250. 

4.  A  purchaser  of  land  with  notioe 
of  a  right  in  another,  is  liable  to  the  same 
extent  and  in  the  same  manner  as  the  person 
from  whom  he  made  the  purchase.  Phillips  v. 
BMr,  38  Iowa,  649.  See  cases  cited  in  notes  to 
Le  Neve  v.  j>  Neve,  2  Lead.  Cases  in  Eq,.  pp. 
127,  93,  99,  2d  Am.  ed.  See,  also,  Wilson  o. 
Uolcomb,  13  Iowa,  110;  Harris  v.  Stone,  15  Id., 
273;  Greither  v.  Alexander,  Id.,  470. 

5.  That  property  was  sold  under  a 
deed  of  trust  without  sufficient  notioe 

constitutes  fraud;  and  the  recording  of  the  deed 
in  which  the  conditions  of  the  sale  appeared  was 
notice  to  the  parties  of  its  invalidity.  Gebhard 
et  al.  V.  Sattler  et  al.,  40  Iowa,  152. 

6.  The  subsequent  purchasers  who  are 
protected  by  the  recording  act  against 
the  grantees  of  prior  unrecorded  deeds  are  those 
who  claim  from  a  common  source  of  title  with 
the  latter.  No  protection  is  intended  against  an 
independent  title  distinct  fi-om  that  on  which  the 
recorded  deed  is  based.  {Long  v.  Dollarhide, 
24  Cal.,  218;  Roe  et  al.  v.  Neal  et  al.,  Dudley, 
168;  Finno  v.  Sayre,  3  Ala.,  458;  Whiitington  r. 
Wright,  9  Ga.,  23;  Felton  v.  Hunter,  34  Me.. 
29;  Crockett  et  al.  v.  Maguire,  10  Mo.,  34;  Ely  v. 
Wilcox,  29  Wis.,  530;  Rogers  v.  Burchard  et  al. 
34  Texas,  441;  Lossy  et  al.  v.  Simpson  et  a/.,  11 
N.  J.  Eq.,  246;  Bates  v.  Norcross,  14  Pick.,  224; 
Quirk  V.  Thomas  et  al.,  6  Mich.,  76;  Ballon  v, 
Murray,  1  Johns.  Ch^i  566.)  Rankin  v.  Miller, 
43  Iowa,  11. 

abowlng  their  tmth,  and  may  be  oontroTerted  by  alB* 
dayita. 

Bao.  8118.  Where  ibe  gronnda  for  a  new  trial  coold  nol 
with  reasonable  diligence  have  beendiacovered  before,  but 
are  discovered  after  the  term  at  which  the  verdict,  report 
of  referee,  or  decision  waa  rendered  or  made,  the  applica- 
tion may  be  made  by  petition,  filed  as  in  other  cases,  not 
later  than  the  second  term  after  the  disco  verj ;  ota  which  no- 
tice ahall  be  served  and  returned  as  an  original  notice,  and 
the  defendant  h  Id  to  appear  as  In  an  original  action.  The 
facta  elated  in  the  petition  shall  be  considered  as  denied* 
without  anawer.  The  case  shall  be  tried  as  other  caaes. 
by  ordinary  proceedings,  but  no  petition  ehall  be  Sled 
more  than  one  year  after  the  final  judgment  waa  rendared. 
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7.  Hotioe  to  agent  or  attorney.    The 

grantor  is  affected  by  the  knowledge  of  his  at- 
torney that  his  instraddons  have  been  violated 
in  the  delivery  of  tiie  deed.  Haven  v,  Cramer, 
41  Iowa,  882. 

8.  A  sabeeqnent  purchaser  of  real  estate,  who 
effects  the  purchase  through  an  agent,  is  charged 
with  the  Imowledge  possessed  by  the  agent,  of 
the  equities  of  a  prior  purchaser.  Smith  v.  Dun- 
tan  et  al.^  42  Iowa,  48. 

9.  A  purchaser  who  takes  by  qnit 
olaim  deed  is  affected  by  prior  equities;  he  is 
not  protected  as  a  bona  fide  purchaser  for  value. 
Id, 

10.  Beoital  in  deed.  One  daiming  title 
under  a  deed  which  contained  a  reservation  of  a 
right  of  way  is  charged  with  notice  thereof;  and 
a  mistake  in  the  recital  of  such  a  character  as  to 
put  a  prudent  man  upon  mquiry,  will  not  auth- 
orize him  to  insist  upon  a  release  from  conditions 
of  the  reservation.  Mosle  v,  Kuhlman^  40 
Iowa,  108. 

1 1.  A  person  will  not  only  be  charged 
with  notice  of  facts  within  his  knowl- 
edge, but  of  all  such  as  he  could  have  discov- 
ered upon  inquiry,  if  reasonable  prudence  re- 
quired inquiry.  (Bump  on  Fraudulent  coveyance, 
232;  Forbes  r.  How,  102  Mass.,  428;  BeaU  v. 
Qmnn,  101  Mass.,  262.)  Biee  v.  Melendy,  41 
Iowa,  395. 

12.  Ezecntion  and  recording  of  sher- 
iff's deed.  The  execution  and  recordmg 
of  a  sheriff  *s  deed  imparts  constructive  notice 
to  those  only  who  hold  a  claim  under  the  judg- 
ment defendant;  strangers  and  those  claiming 
under  an  independent  or  hoBtile  title  are  not  af- 
fected thereby.  Gardner  r.  Jaques,  42  Iowa, 
577;  Huliz  v.  Zollars,  39  Id.,  589. 

18.  Notice  of  prior  oonyeyance :  bona 
fide  purchaser.  Where  the  record  showed 
that  a  conveyance  of  land  was  made  subsequent 
to  the  filing  of  a  transcript  of  judgment  against 
the  vendor,  the  purchaser  at  judicial  sale  under 
execution  issued  upon  such  judgment  must  have 
received  something  more  than  a  mere  general 
notice  that  in  fact,  the  conveyance  was  made  be- 
fore the  filing  of  the  transcript,  to  affect  the 
bona  fides  of  his  purchase.  Brown  v.  Wade,  42 
Iowa,  647. 

14.  Chattel  mortgage.  To  defeat  a  sale 
of  chattels  the  description  in  the  mortgage  must 
be  sufficiently  specific  to  enable  third  persons 


who  have  examined  the  record,  and  made  such 
inquiries  as  the  instrument  itself  suggests,  to 
identify  the  property  covered  thereby.  Winter 
V.  Landphere,  42  Iowa,  471;  Bowley  v,  BarthoU 
omew,  37  Id.-,  374. 

16.  .    A  mortgage  of  two  cows,  which 

was  duly  recorded,  failed  to  include  their  in- 
crease. The  mortgagor,  who  retained  possession 
of  the  cows,  sold  their  calves  when  they  were 
eighteen  months  old :  Held,  that  the  mortgage 
would  not  defeat  the  sale.    Id, 

II.  Notice  Arising  from  Possbssion. 

16.  The  doctrine  is  well  settled  in  this  State 
that  the  purchaser  of  real  estate  takes  the  same 
charged  with  notice  of  the  equities  of  the  person 
in  possession  at  the  time  of  such  purchase. 
{Baldwin  v,  Thompson,  15  Iowa,  505;  Moore  v, 
Pierson,  6  Id.,  279;  Butch  v.  Lash,  4  Id.,  215; 
Humphrey  v,  Moore,  17  Id.,  193;  Suiter v,  Tur- 
ner,  10  Id.,  517;  Dickey  v.  Lyon,  19  Id.,  544; 
Hubbard  v.  Long  et  al.,  20  Id.,  149;  Sears  v, 
Munson  et  al,  28  Id.,  380;  Eli  v,  Gridley,  27 
Id.^  376;  Van  Orman  v,  Merrill,  Id.,  476; 
Harper  v.  Perry,  28  Id.,  57;  Thompson  v.  Mi- 
ner, 30  Id.,  886;  Simmons  v.  Church,  31  Id., 
284;  Watrous  dt  Snouffer  v,  Blair,  32  Id.,  58.) 
Phillips  V,  Blair,  38  Iowa,  649. 

17.  How  the  principle  should  be  ap- 
plied. The  rule  that  possession  of  real  estate 
imparts  constructive  notice  of  the  equities  of  the 
person  in  possession,  and  that  a  subsequent  pur- 
chaser will  take  the  premises  subject  thereto, 
will  receive  a  reasonable  construction,  and  not 
be  applied  in  a  case  where  its  application  would 
be  unreasonable.  Sogers  v,  Hussey  et  al,,  36 
Iowa,  664. 

18.  Thus,  A  purchased  certain  real  estate  of 
B,  receiving  fixim  him  a  title  bond  therefor,  and 
entering  upon  the  pof^session  of  the  premises. 
Subsequently  C  recovered  a  judgment  against  B. 
Subsequent  to  this  A,  having  paid  the  purchase* 
money  due  on  the  title  bond,  received  from  B  a 
deed  for  the  land,  which  was  placed  on  record, 
and  constituted  the  evidence  of  his  title.  Under 
this  state  of  facts  execution  was  issued  on  the 
judgment  of  G,  and  thereunder  the  land  was 
sold.    Held, 

1.  That  the  possession  of  A  was  not  sufficient 
to  charge  the  purchaser  at  the  sale  with  no- 
tice of  equities  of  A,  existing  prior  to  the 
date  of  the  recorded  deed  from  B  to  A,  and 
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that  he  would  be  jnstified  in  supposing  that 
the  pnjy  title  A  had  was  derived  therefrom. 

2.  That  the  judgment  under  which  the  execu- 
tion sale  was  made,  being  prior  in  date  to 
the  deed,  the  purchaser  at  the  sale  had  the 
superior  title.    Id. 

19*  Where  the  owner  of  real  estate 
had  granted  to  a  railroad  company  the 
sight  to  dig  a  channel  through  his  land, 
and  while  the  work  was  in  progress  had  con- 
yeyed  the  land  to  another,  held^  that  the  na- 
ture of  the  work  was  such  as  to  put  the  grantee 
upon  inquiry  respecting  the  authority  under 
^hich  it  was  prosecuted.  Cooh  v.  The  C.fB.^ 
Q,  B,  Co,,  40  Iowa,  451. 

20.  Possession  of  real  estate  under  a 
bond  for  a  deed  is  sufficient  to  charge  a  pur- 
chaser from  the  obligor  with  notice  of  the  ob- 
ligee's color  of  title,  and  he  takes  at  his  peril. 
SpUlerv.  Scofield  et  a/.,  43  Iowa,  571. 

III.  LisPbkdens. 

21.  Effoct  of  judgment.  One  purchasing 
teal  estate  during  the  pendency  of  an  action 
against  his  grantor,  affecting  the  title,  wiU  be 
charged  with  constructive  notice  of  the  plaintiff's 
rights,  and  be  bound  by  the  judgment  rendered 
in  the  action.  (McGreggor  v,  McGreggor,  21 
Iowa,  441;  Fenrier  v.  Busick,  6  Id.,  258;  Cooley 
v.  Brayton,  16  Id.,  10;  Story's  Eq.  Jur.,  §  405.) 
Blanehard  and  Blanchard  v.  Ware,  37  Iowa, 
805. 

22*  That  his  grantor  fraudulently  concealed 
the  fact  of  the  pendency  of  the  action  against 
him  will  not  change  the  rule.    Id, 

23.  The  failure  of  the  plaintiff  to  notify  such 
purchaser  of  the  action,  and  the  judgment 
readered  therein,  and  that  he  had  no  knowledge 
thereof  until  the  time  for  applying  for  a  new 
trial  and  for  filing  his  claim  for  improyements 
has  passed,  constitutes  no  sufficient  ground  for 
relief.    Id. 

24.  The  purchaser  of  real  estate  will  be 
charged  with  constructive  notice  of  an  action 
against  the  grantor  affecting  the  title  thereto, 
pending  at  the  time  of  his  purchase,  and  will 
be  bound  by  a  judgment  therein  rendered. 
Blanchard  v.  Ware,  43  Iowa,  530. 

25.  A  fraudulent  concealment  of  the  pendency 
of  the  action  by  the  grantor  will  not  avail  the 
purchaser.    Id. 


26.  Action  must  be  pending  at  time 
of  convey ance.  A  grantee  is  not  afifocted  by 
a  lis  pendens,  where  the  conveyance  to  him  was 
made  prior  to  the  commencement  of  the  action 
in  which  it  is  sought  to  establish  a  charge  upon 
the  land  as  the  property  of  his  grantor.  The 
Farmers'  National  Bank  of  Salem  «.  Fletcher 
etal,,U  Iowa,  252. 

27.  Notice  arising  from  attachment 
proceeding.  Where  an  equitable  interest  in 
land,  which  does  not  appear  of  record,  is  at- 
tached and  a  statement  thereof  is  entered  in 
the  incumbrance  book,  the  book  does  not  consti- 
tute constructive  notice  to  the  vendee  or  mort- 
gagee of  the  person  holding  the  legal  title.    Id. 

28.  The  €act  that  one  who  buys  real  estate 
of  the  wife  has  knowledge  of  the  pendenqr  of 
an  action  against  the  husband,  will  not  charge 
him  with  notice  of  an  attachment  therein  against 
the  land,  nor  deprive  him  of  the  character  of  a 
bona  fide  purchaser.  Bailey  v,  McGregor  et  al., 
46  Iowa,  667;  Eldred  v,  Drake,  43  Id.,  569. 

29.  An  entry  in  the  incumbrance  book  of  the 
fact  that  an  attachment  has  been  levied  upon 
land  in  an  action  against  one  not  the  holder  of 
the  legal  title  does  not  constitute  constructive 
notice  to  the  purchaser  of  such  title.    Id, 
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1.  Honse  of  ill-fome.  The  words  *' house 
of  ill-fame,**  as  used  in  the  statute  punishing 
the  keeping  thereof  as  a  nuisance,  will  properly 
include  a  boat  on  the  river  when  used  as  a  habi- 
tation for  such  purpose.  The  State  v,  Mullen, 
35  Iowa,  199. 

2.  A  city  council  has  no  power  to  de- 
clare a  thing  a  nuisance  which  is  not  such' 
at  common  law,  or  has  not  been  declared  to  be 
such  by  statute.  (Wood  on  Nuisances,  §772; 
Yates  V,  Milwaukee,  10  Wall.,  497.)  EvereU  v. 
The  City  of  Council  Bluffs,  46  Iowa,  66. 

3.  Trees  growing  in  a  street  or  high- 

way  do  not  constitute  a  nuisance  unless  th^ 
make  an  obstruction  to  travel.  Id, ;  and  BiUs  0. 
Belknap,  36  Iowa,  583;  Patterson  v.  Vail,  43  Id., 
412. 

4.  Stock  pens:  evidence:  res  gestao. 

In  a  prosecution  for  nuisance,  the  indictment 
charged  that  the  defendant  "unlawfully  and 
ixguriously  did  erect,  continue  and  use  a  oertain 
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indosaTe  or  pen  in  which  cattle  and  ho^were 
oonfined,  fed  and  watered,  and  the  excrement, 
decayed  food,  slop  and  other  filth  were  retained, '  * 
whereby  were  occasioned  ''noxious  exhalations 
andoffensiye  smells  greatly  corrupting  and  in- 
festing the  air;  and  other  annoyances  dangerous 
to  the  health,  comfort  and  property  of  the  good 
people  residing  in  that  immediate  neighbor- 
hood,*'etc.  Evidence  was  offered  on  the  part 
of  the  State  that  the  noise  made  by  hogs  in  said 
pens  was  very  great  and  annoying  at  night  to 
persons  residing  in  that  neighborhood:  Held, 
while  the  evidence  o£Eered  was  not  admissible 
under  the  general  charge  of  *  *  other  annoyances, ' ' 
etc.,  that  it  was  admissible  as  constituting  a 
port  of  the  facts  connected  with  the  nuisance 
charged,  and  also  as  conoborative  of  the  fact 
tiiat  hogs  were  kept  in  the  pen  at  night.  The 
State  V.  Raster,  35  Iowa,  221. 

6.  Defense:  criminal  law.  In  a  prose- 
cution for  nuisance,  the  defendant  will  not  be 
permitted  to  show  in  justification  that  the  pub- 
lic benefit  resulting  from  his  acts  is  equal  to  the 
public  inconvenience.  Id.  CiimgRexv.  Ward, 
4  Adolph  &  Ellis,  384  (31  Eng.  Com.  Law,  92). 
See,  also,  Rmpublica  v.  CaMwell,  1  DalL,  150; 
Angell  on  Tide- waters.  Chap.  8;  Roscoe^s  Cr. 
Ev.,  pp.  568,  790;  Hart  r.  The  Mayor,  etc.  of 
Albany,  9  Wend.,  571,  582;  Wharton's  Am.  Cr. 
Law  (3d  ed.),  799,  and  cases  dted;  3  Greenl.  on 
£y.,  §  187;  contra,  Bex  v.  Ruseell,  6  Bam.  & 
Cress.,  566  (13  Eng.  Com.  Law,  254). 

6.  Soffloienoy  of  charge.  The  acts 
charged  in  the  indictment  as  above  specified, 
constitute  a  public  indictable  nuisance,  both  un- 
der section  4409  of  the  Revision  and  at  common 
law.    Id. 

7.  Order  of  removaL  But  an  order  re- 
quiring the  removal  of  tbe  materials  or  fence 
inclosing  the  pens  was  held  erroneous.    Id. 

8.  Contintiance  of.  Whenever  a  nuisance 
is  of  such  a  character  that  its  continuance  is 
necessarily  an  injury,  and  when  it  is  of  a  perma- 
nent character  that  will  continue  without  change 
from  any  cause  but  human  labor,  then  the  dam- 
age is  an  original  damage  and  may  be  at  once 
fully  compensated.  Powers  v.  The  City  of 
Council  Bluffs,  45  Iowa,  652. 

9. :  snocessive  actions.     Successive 

actions  are  not  allowed  for  damages  resulting 
from  negligence  combining  with  a  natural  cause, 
however  gradual  the  operations  of  the  cause, 
36 


and  they  will  only  lie  where  the  defendant  itf 
continuously  in  fault.    Id. 

10.  Where  the  defendant,  a  city,  had  Con- 
structed a  ditch  along  a  street  by  plaintiff's 
property  in  such  a  negligent  and  unskillful  man- 
ner that  his  property  was  injured  thereby,  it  was 
held  that  the  damage  resulting  from  the  con- 
struction of  the  ditch  was  original  damage,  and 
that  the  right  of  action  was  barred  in  five  years 
from  the  time  when  tbe  injury  to  the  property 
began.    Id. 

11.  Public  and  private:  recovery  for. 

A  nuisance  may  be  both  public  and  private  in 
its  character,  and  in  so  far  as  it  is  private  it  gives 
a  right  of  action  to  the  individual  who  suffers 
special  damage  therefrom.  (Ewell  v.  Green- 
wood, 26  Iowa,  377;  Woods'  Law  of  Nuisance, 
^  653;  Sedgwick  on  Damages,  36.)  Park  v.  The 
C.  dt  S.  W.  R.  Co.  et  aL,  43  Iowa,  636. 

12.  Obstruction  of  highway.  Injuries  re- 
sulting from  the  obstruction  of  highways  leading 
to  the  premises  of  the  party  complaining  and  in- 
terfering with  access  to  them  are  proper  grounds 
of  recovery  by  the  injured  party,  even  though 
many  others  sustain  like  injuries  from  the  same 
cause.    Id. 

18.  Where  a  railway  company  laid  its  track 
across  the  public  highway  leading  to  the  plain- 
tiff's  place  of  business  and  near  thereto,  and 
constructed  it  in  such  a  manner  as  to  cause  a 
diversion  of  travel  and  consequent  diminution  in 
plainti'ff  *s  business,  it  was  held  that  he  could  re- 
cover therefor.    Id. 

14. :  measure  of  damages.  To  de- 
termine the  damages  for  such  an  obstruction  its 
effect  upon  the  use  and  eigoyment  of  plaintiff  *8 
property,  and  upon  the  extent  of  his  business, 
may  properly  be  considered.  {Frances  v. 
Schaellkoppf,  53  N.  Y.,  152;  Stetsim  v.  Taxon 
19  Pick.,  147.)    Id. 

15.  Abatement  of.  One  cannot  success- 
fully claim  that  a  structure  standing  on  his 
neighbor's  premises  is  a  nuisance,  and  procure 
an  abatement  of  the  same,  when  he  maintains 
one  equally  offensive  on  his  own  premises.  {Car* 
ter  V.  Winshuj,  38  Vermont  691.)  Cassady  v. 
Cavenor,  37  Iowa,  300. 

16«  To  abate  a  nuisance  occasioned  by  a  pond 
of  water,  one  iigured  thereby  has  not  the  right 
to  fill  up  the  bed  of  the  water,  but  may  remove 
the  cause  rendering  it  impure,  or  restrain  the 
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parties  whose  acts  produce  that  result.  {The 
State  V,  Koster^  85  Iowa,  221.)  FirUey  et  al.  v. 
Hershey,  41  Iowa,  389. 


OCCUPYING  CLAIMANT. 

1.  Climant  must  file  his  claim  within 
time  fixed  by  statute*  The  purchaser  is 
bound  at  his  peril  to  take  notice  of  a  writ  of 
possession  served  upon  his  tenant,  and  is  not 
entitied  to  relief  if  he  fails  to  file  his  claim  for 
improvements  within  the  time  fixed  by  otatute. 
Blanchard  et  al  v.  Ware,  43  Iowa,  530. 

2.  Bight  of  claimant  to  continue  in 
possession.  Where  a  judgment  of  the  Circuit 
Court  of  the  United  States  had  awarded  to  W. 
the  ownership  of  the  land,  and  R.  had  subse- 
quently recovered  judgment  against  W.  for  im- 
provements under  the  occupying  claimant  law, 
while  W.  was  to  be  allowed  three  years  in  which 
to  pay  it,  and  he  for  some  months  delayed  such 
payment,  it  was  held  that  R.  was  lawfully  in 
possession  until  the  judprment  was  paid  and  was 
entitled  to  the  crops  which  he  might  raise  upon 
the  land.  Id,  Reilly  r.  Ringland,  39  Iowa, 
106. 

3.  Common  law  liability.  At  common 
law  there  is  no  liability  on  the  part  of  the  owner 
of  real  estate  for  improvements  made  in  good 
faith  by  an  occupying  claimant.  The  right  to 
recover  therefor  is  based  upon  the  statute,  and 
the  claimant  must  bring  himself  within  its  pro- 
visions.   Lunquest  v.  Ten  Eyck,  40  Iowa,  213. 

4.  What  is  essential  to  recover.    Two 

£EUits  are  essential  to  the  right  to  recover  for  im- 
provements: First,  that  the  claimant  have  color 
of  title.  Second,  that  in  good  faith  he  has  made 
valuable  improvements  upon  the  premises.    Id. 

6.  Color  of  title.  Under  Sec.  2269  of  the 
Revision  possession  in  good  faith  for  a  period  of 
five  years,  in  the  claimant's  own  right  and  for 
his  own  benefit,  is  sufi&cient  to  constitute  color 
of  titie.    Id. 


OFFICE  AND   OFFICER. 

I.  GSNERALLT. 

n.  Liability  of  Oefiobrs    aivd    thbir 

SlTRBTIBS. 

a.  Generally. 

b.  On  their  official  bands. 


I.  Genbballt. 

1.  Acts  of  officer  de  facto.  To  support 
the  acts  of  one  on  the  ground  that  he  is  an  officer 
de  facto,  they  must  have  been  done  under  color 
of  the  office  whose  duties  should  have  been  dis- 
charged by  the  person  filUng  it.  Barley  p. 
Fisher,  38  Iowa,  229. 

2.  If  one  holds  himself  out  to  be  a  public 
officer,  or  acts  as  an  officer  de  facto,  he  is  estopped 
to  deny  that  he  is  an  officer  de  jure,  even  when 
indicted  for  malfeasance.  The  State  v.  Stone, 
40  Iowa,  547. 

3.  Presumption  in  fityor  of  act.    All 

acts  of  public  officers  are  to  be  regarded  as  prima 
facie  correct;  and  when  an  act  is  shown  to  have 
been  done  by  an  officer  pursuant  to  law,  it  will 
be  deemed  lawful  and  valid  until  the  contraxy 
be  established  by  affirmative  proof.  Smith  v. 
The  Diet.  Tp.  of  Knox,  42  Iowa,  622. 

4.  Until  the  contrary  is  shown  it  will  be  pre- 
sumed that  public  officers  have  acted  in  compli* 
ance  with  the  law.  An  appraisement  of  swamp 
lands,  sold  by  the  county  officers,  will  be  pre- 
sumed in  the  absence  of  proof  that  no  appraise- 
ment was  made.  Spitler  v.  Scofield*^  Ipwa,  571. 

6.  Constable  is  a  township  officer. 

While,  for  some  purposes,  a  constable  is  consid- 
ered a  county  officer,  he  is,  nevertheless,  to  be 
generally  classed  as  a  township  officer.  The 
State  V.  Bevans,  37  Iowa,  178. 

II.  Li  ABILITY  OF  Officers  and  thbib 

Sureties. 

a.  Generally. 

6.  Liability  for  judicial  acts.  An  offi- 
cer is  not  liable  for  judicial  acts,  though  er- 
roneous, where  it  is  not  shown  that  he  acted 
maliciously  or  corruptiy.  {Londegan  v.  Ham* 
mer,  30  Iowa,  508.)  Greene  v.  Talbot,  36  Iowa, 
499. 

7.  The  mayor  of  a  town  fined^a  defendant  for 
violation  of  an  ordinance,  and  directed  that  in 
default  of  payment  thereof  he  be  imprisoned  for 
two  days.  He  only  had  power  to  assess  the  fine, 
and  none  to  make  tiie  order  of  imprisonment 
Jield,  that  if  hehonestiy  believed  that  by  virtue 
of  a  certain  ordinance  he  had  power  to  imprison, 
and  acted  in  good  faith  under  such  belief,  then 
he  was  not  liable,  Colb,  J.,  dissenting  on  the 
ground  that  it  was  a  case  of  excess  of  jnriadio- 
tion.    Id. 
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8.  A  judicial  officer,  acting  without  corrupt  or 
malicious  motiyes,  is  not  Uable  in  daouiges  for 
an  erroneous  interpretation  or  application  of  the 
law,  and  this  exemption  embraces  his  acts  in  a 
guaM  judicial  capacity.  (Waesan  v.  Mitchell t 
18  Iowa,  153;  McCord  v.  High,  24  Id.,  336.) 
The  Muscatine  Western  B.  R.  Co.  v.  Horton  et 
ah,  38  Iowa,  33. 

9.  The  act  of  township  trustees  in  issuing  to 
a  railroad  company  a  certificate  of  compliance 
with  the  conditions  ux>on  which  a  tax  was  voted 
is  judicial,  and  they  are  not  liable  in  damages 
for  a  refusal  to  issue  it,  unless  they  act  willfully 
orcorruptly»  Id, 

10.  Liability  arising  from  levy.  An 
officer  is  bound  to  levy  an  execution  upon  any 
personal  property  in  the  possession  of  defend- 
ants, unless  he  receives  written  notice  that  such 
property  belongs  to  a  third  person,  and  he  is 
protected  from  all  liability  by  reason  of  the  levy 
until  he  receives  such  notice.  Kaster  dt  Far- 
foell  V.  Pease,  42  Iowa,  488. 

11.  Liability  arising  from  release  of 
property.  An  officer  who  holds  goods  in  his 
possession  under  a  writ  of  attachment  may,  at 
his  discretion,  release  the  same  ui>on  the  claim 
of  a  third  party  that  he  is  their  owner;  but  the 
officer  does  so  at  his  peril;  and  he  has  the  bur- 
den of  establishing  that  the  attached  property 
did  not  belong  to  the  execution  defendant. 
Wadswarth  <&  Co.  v.  Walliker,  45  Iowa,  395. 

12.  In  an  action  for  damages  against  the  offi- 
cer for  the  release  of  the  property,  the  latter  may 
introduce  evidence  to  show  that  the  execution 
defendant  was  not  the  owner  of  the  attached 
property.    Id, 

h.  On  their  official  bonds, 

13.  School  district  treasurer.  Action 
on  official  bond  of  the  treasurer  of  a  district 
township,  conditioned  as  follows:  '*If  the  said 
M .,  a.s  treasurer,  shall  faithfully  and  impartially 
discharge  the  duties  of  said  office,  as  required 
by  law,  then  this  obligation  shall  be  null  and 
void,  otherwise  in  full  force  and  virtue  in  law.'* 
Held,  that  the  defendant  was  absolutely  liable 
for  all  moneys  coming  into  his  hands,  and  that 
he  could  not  plead  as  a  defense  that  a  portion 
of  the  money  was,  without  his  fault  or  negli- 
gence, stolen  from  him.  The  case  of  Rose  v. 
Hatch,  5  Iowa.  149,  distinguished  from  the 
present  case.    District  Township  of  Taylor  v. 


Morton  etal.,^  Iowa,  550.  Citing  The  United 
States  V.  Prescott,  3  How.,  578;  The  Harriman^ 
9  Wall.,  161;  Boyden  r.  UniUd  States,  13  Id., 
17;  Beams  v.  United  States,  Id.,  56;  Muzzy  v, 
Shattich  et  al.,  1  Denio,  233;  Commonwealth  v. 
Comly,  3  Penn.  St.,  372;  The  State  v.  Harper, 
6  Ohio  St.,  607;  The  United  States  v,  Dashue, 
4  Wall.,  182;  The  United  States  v.  Keeler,  9 
Id.,  83;  The  United  States  v.  Morgan,  11  How., 
154;  The  United  States  v.  Thomas,  15  Wall., 
337. 

14.  When  the  treasurer  of  a  school  district 
uses  the  funds  entrusted  to  him  in  his  own  busi- 
ness, and  neither  he  claimed  compensation  for 
his  services  nor  the  board  of  directors  awarded 
it,  it  was  held,  in  an  action  upon  his  official 
bond,  that  the  amount  of  recovery  should  not  be 
diminished  by  an  allowance  for  his  services. 
Ind.  School  Dist,  of  Montezuma  v,  McDonald, 
39  Iowa,  564. 

15.  The  liability  of  the  treasurer  of  a  school 
district  is  absolute  for  all  funds  which  come  into 
his  hands  in  his  official  capacity,  and,  in  case  of 
loss,  cannot  be  varied  or  diminished  by  the  cause 
or  manner  of  the  loss.  The  District  Township 
of  Bluff  Creek  v.  Hardinbrook  et  al„  40  Iowa, 
130. 

16.  County    treasurer's   bond.     The 

bond  of  a  county  treasurer  purported  to  be 
executed  "unto  the  county  of  Warren  and  State 
of  Iowa:*'  Held,  to  be  a  bond  given  for  the 
secmity  of  the  county  and  not  of  the  State.  The 
State  V,  Henderson,  40  Iowa,  242. 

17.  The  commencement  of  a  suit  upon  a 
county  treasurer's  bond  in  the  name  of  the 
State,  for  a  defalcation  in  the  State  revenue, 
will  not  avoid  the  operation  of  the  statute  of 
limitations,  which  has  already  barred  an  action 
by  the  county.  (The  State  v.  Dyer,  17  Iowa, 
23;  Miller  v.  The  State,  38  Ala.,  600;  The  State 
V.  Pratt,  8  Mo..  286;  The  State  v.  Conway,  18 
Ohio,  234;  Tlie  State  v.  Commissioners,  etc.,  2 
Ohio  St.,  147.)    Id, 

18.  In  an  action  upon  the  official  bond 
of  the  clerk  of  a  court  to  recover  the  amount 
of  a  tender  deposited  in  a  case,  the  fact  that  the 
money  was  not  legal  tender  constitutes  no  de- 
fense.   Billings  v,  Teeling  et  al.,  40  Iowa,  607. 

19.  When  he  will  not  be  excused  from, 
compliance  with  terms  of  bond.  A  pub- 
lic officer  is  not  excused  from  compliance  with 
the  terms  of  his  bond  by  any  events  against 
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which  he  could  have  provided  in  it.  The  Dta- 
trict  Township  of  Union  v.  Smith  et  al.,  89 
Iowa,  9. 

20.  When  a  duiy  is  imposed  by  law,  the  act 
of  God  rendering  its  discharge  impossible  will 
excuse  performance;  but  it  is  the  settled  rule  of 
the  authorities  that  the  performance  of  a  con- 
tract will  not  be  excused  upon  that  ground. 
When  one  binds  himself  by  his  solemn  agree- 
ment to  do  an  act,  he  is  held  liable  for  its  non- 
performance, though  it  is  rendered  impossible 
by  events  over  which  he  has  no  control.  If  per- 
formance is  rendered  impossible  by  the  destruc- 
tion of  the  subject  matter  of  the  contract,  or  by 
the  death  of  the  person  upon  whose  life  per- 
formance depends,  and  the  like,  the  obligor 
will  be  discharged.  But  the  law  holds  that 
events,  against  wjiich  the  parties  could  have 
provided  in  their  contract,  shall  never  be  alleged 
as  an  excuse  for  the  non-performance  of  obliga- 
tions into  which  they  have  entered.  ,  {Bacon  et 
al,  V.  Cohb  et  a2.,  45  111.,  47;  School  Trustees  v. 
Bennettt  8  Dutcher,  613;  Tompkins  v.  Dudley ^ 
25  N.  Y.,  272;  Harmony  et  al,  v.  Bingham,  2 
Eem.,  99;  Adams  v.  Nichols,  19  Pick.,  275; 
School  District  No.  1  v,  Dauchey,  25  Ck)nn., 
350;  Brumby  v.  Smith,  8  Ala.,  123;  Reid  v.  Ed- 
wards ^  7  Porter,  508;  Davis  v.  Smith,  15  Mo., 
467;  Williams  v.  Vanderbilt,  28  N.  Y.,  217; 
Stone  V,  Dennis,  3  Porter,  281;  Mill  Dam  Foun- 
dry V.  Hovey,  21  Pick.,  217;  Fowler  et  al,  v. 
Bolt  et  al,  6  Mass.,  63;  The  District  Township 
of  Taylor  v,  Morton,  37  Iowa,  550.)    Id, 

21.  The  occurrence  in  the  bond  of  an  officer 
of  the  words  **  to  the  best  of  his  ability,"  was 
held  not  to  protect  his  bondsmen  from  their  lia- 
bility for  non-fulfillment  of  the  terms  of  the 
bond,  occasioned  by  inevitable  accident.    Id, 

22.  Sureties  not  liable  for  defect  in 
former  term.  The  sureties  xr^n  the  bond  of 
a  public  officer  are  not  liable  for  a  deficit  in  a 
former  term,  unless  the  amount  of  the  delin- 
quency is  in  the  hands  of  the  officer  when  the 
bond  under  which  their  liability  attaches  is  exe- 
cuted. Jnd.  Dist.  of  Montezuma  v,  McDonald, 
39  Iowa,  564. 

23. :  application  of  Ainds.    Funds 

received  during  one  term  of  office  cannot  be  ap- 
plied in  extinguishment  of  a  former  delinquency, 
and  that  payment  of  ordinary  school  orders  out 
of  such  funds  was  made  by  the  district  treasurer 
furnishes  no  exception  to  the  rule.    Id. 


24.  Sureties  not  liable  for  prior  mal- 
feasance. Where  one  elected  to  office  failed 
until  after  the  time  for  him  to  enter  upon  his 
duties  to  file  his  official  bond,  which  had  been 
duly  prepared,  and  the  office  was  thereupon 
declared  vacant,  and  he  was  subsequently  ap- 
pointed to  the  same  office,  whereupon  the  bond 
first  prepared  was  filed,  held,  that  the  sureties 
thereon  were  not  liable  for  the  default  of  their 
principal.  Winneshiek  County  v.  Maynard  et 
al.,  44  Iowa,  15. 


OBIGIKAL  KOTICE. 

I.  SUFPICIENCY  OF. 

II.  Servicb  andRbtubn. 
a.  The  service, 
h.  The  return. 


I.  Sufficiency  of. 

1«  An  original  notice  which  in  all  other  res- 
pects conformed  to  the  statute  was  held  to  be  in 
sufficient  compliance  with  the  requirements  of 
the  Revision,  when  it  notified  the  defendant  to 
appear  at  the  next  term,  without  explicitly  nam- 
ing the  term.  The  Farmers^  Insurance  Co.  v. 
Highsmith  et  al,,  44  Iowa,  330. 

2.  An  original  notice  stated  that  plaintifiP 
claimed  the  foreclosure  of  a  certain  mortgage, 
which  was  properly  described,  and  other  relief 
as  prayed  for  in  the  petition:  Held,  that  it  was 
sufficient  to  give  the  court  jurisdiction  over  the 
person  of  the  defendant  and  the  sulo'ect- matter 
in  controversy,  although  it  did  not  state  how 
much  was  claimed.  York  v.  Boardman  et  al., 
40  Iowa,  57. 

S.  Where  the  original  notice  stated  that  the 
plaintifP  claimed  a  certain  sum  of  money  on  a 
note  and  the  foreclosure  of  a  mortgage,  but  the 
petition,  while  describing  the  mortgage,  failed 
to  ask  a  foreclosure  thereof,  held,  that  a  judg- 
ment of  foreclosure  was  not  void,  but  voidable 
only,  and  might  be  set  aside  upon  motion,  but 
that  the  judgment  for  the  amount  due  upon  the 
note  should  stand.  O'Connell  v.  Cotter  et  al., 
44  Iowa,  48. 

4.  When  notice  and  service  have  been 
acljudged  sufficient.  When  a  notice  which 
is  defective,  or  the  service  of  which  is  informal, 
has  been  adjudged  sufficient,  the  judgment  ren- 
dered thereunder  will  not  be  held  void  in  a  col- 
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lateral  proceeding.  The  Farmers*  Ins.  Co,  v. 
ffighsmith,  44  Iowa,  390. 

6.  The  decisions  of  this  conrt  in  cases  involv- 
mg  principles  applicable  to  this  point,  are  uni- 
form in  recognizing  the  doctrine,  that  if  it 
appears  there  was  a  notice,  though  it  be  defect- 
iTe,  or  the  service  thereof  be  imperfect,  neither 
being  in  strict  compliance  with  the  directions  of 
the  statute,  and  the  court  determines  in  favor 
of  the  sufficiency  of  such  notice  and  service, 
which  is  shown  upon  the  record,  even  though 
rfuch  detennination  was  erroneous,  the  judgment 
of  the  court  vnll  not  be  held  void  in  a  collateral 
proceeding.  (Shawhan  v.  Loffer,  24,  Iowa,  217; 
Cooper  V.  Sunderland,  3  Iowa,  114;  Morrow  v. 
Weed,  4  Id.,  77;  and,  see  Lyon  v,  Vanatta,  35 
Id.,  525;  Woodbury  v.  Maguire,  42  Iowa,  33.) 
Id. 

II.  Sbbvicb  akd  Rbtcbn. 

a.  The  service. 

6.  The  copy  of  the  original  notice  or 
ramxnons  served  and  certifled  fts  such 

by  the  prox)er  officer,  upon  the  defendant  in  an 
action,  is  as  competent  and  as  original  evidence 
as  18  that  whereon  the  officer  makes  his  return. 
It  is  required  by  law,  and  its  genuineness  and 
correctness  constitute  the  basis  of  the  jurisdic- 
tion of  the  court  over  the  person  of  the  party 
serred.  Hollenbeck  v,  Stanberry  dt  Son,  38 
Iowa,  325. 

7.  May  be  served  by  constable.   The 

original  notice  in  an  action  in  the  Circuit  Court 
may  be  served  by  a  constable,  and  he  is  entitled 
to  receive  therefor  fifty  cents  and  mileage,  which 
may  be  taxed  as  part  of  the  costs  in  the  case. 
Du  Boise  <t  Bro.  v.  Babcock  et  ah,  42  Iowa,  233. 

8.  Service  by  publication.  Semble,  that 
the  publication  of  an  original  notice  in  a  news- 
paper published  in  the  county  where  the  petition 
is  filed  hut  printed  elsewhere,  is  not  a  compliance 
with  the  provisions  of  section  2619  of  the  Code 
and  does  not  confer  jurisdiction  upon  the  court. 
Cook  et  al,  v.  Tallman,  40  Iowa,  133. 

9. .    Where  no  newspaper  is  printed  and 

published  in  the  county,  pubhcation  may  be 
made  in  a  newspaper  printed  in  either  of  the 
counties  bordering  upon  the  one  where  suit  is 
brought,  and  this  may  be  selected  by  plaintiff's 
attorney.    Id. 

10.  Service  on  agent  of  insurance 
company.    It  is  not  necessaiy,  to  confer  juris- 


diction of  an  insurance  company,  that  service  be 
made  upon  a  general  agent,  and  one  who  is  an 
agent  to  solicit  risks  and  resides  in  the  county 
may  be  served  with  notice  in  an  action  against 
the  company.  The  Farmers'  Ins.  Co.  v.  Hiffh' 
smith,  44  Iowa,  330. 

11.  Taking  effect  of  code.  Where  an 
original  notice  was  served  before  the  Code  of 
1873  took  effect,  and  the  time  when  answer 
should  be  made  was  subsequent,  held  that  the 
time  of  pleading  would  be  governed  by  the  Code. 
Connable  v.  Colvin  et  al.,  41  Iowa,  93. 

12.  Where  an  original  notice  was  served 
before  the  Code  toSk  effect,  and  the  second  day 
of  the  term  occurred  after  that  time,  it  was  held 
that  the  Code  would  govern  respecting  the  time 
to  plead.  Brotherton  v.  Brotherton,  41  Iowa, 
112. 

b.  The  return  of  service. 

13.  Under  the  Code  of  1851  a  return  upon  an 
original  notice  which,  in  the  absence  of  personal 
service,  stated  that  a  copy  of  the  notice  was 
left  with  **  a  member  of  his  family  over  fourteen 
years,'*  was  held  to  be  defective  because  it  fiuled 
to  show  that  the  copy  was  left  at  the  usual  place 
of  residence  of  the  defendant  and  fiEuIed  to  give 
the  name  of  the  person  with  whom  it  was  left. 
(Converse  v.  Warren,  4  Iowa,  158;  Davis  v. 
Bust,  7  Iowa,  36;  Chittenden  v.  Hobbs,  9  Iowa, 
417:  Tavenor  v.  Reed,  10  Iowa,  416;  Sidles  v. 
Reed,  10  Iowa,  589;  Eikenburg  v.  BarreU,  10 
Iowa,  593.)    Clark  v.  Little,  41  Iowa,  497. 

14.  The  return  of  the  ofBcer,  showing  that 
service  was  made  upon  the  defendant's  agent, 
''in  the  city  of  Waterloo,  August  5, 1872,''  and 
that  the  agent  refused  to  receive  a  copy,  was 
held  to  be  sufficient.  The  Farmers'  Insurance 
Co.  V.  HighsmitK  44  Iowa,  330. 


PABEKT  AKD  CHILD. 

1.  Liability  of  step-father.  A  step- 
father stands  in  loco  parentis,  and  is  responsible 
for  the  maintenance  and  education  of  his  step- 
children. Minor  Heirs  of  Bradford  v.  Bodfish, 
39  Iowa,  681. 

2.  Support  of  child.  In  the  absence  of 
proof  that  one  who  took  a  child  in  infancy  and 
supported  him  until  he  attained  his  ms^jority, 
did  80  with  an  understanding  that  the  support 
was  to  be  gratuitous,  the  law  will  imply  froxh  A 
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request  therefor  a  promise  of  the  parent  to  pay 
for  the  services.   Carroll  v.  McCoy ^  40  Iowa,  38. 

8.  Custody  of  child.  Where  a  child  has 
by  permission  of  her  parents  resided  for  a  cer-. 
tain  time  with  others,  who  seek  to  detain  her 
after  the  expiration  of  the  time  and  with  whom 
she  prefers  to  remain,  it  was  heldy  that  while 
the  wishes  of  the  child  should  not  be  disre- 
garded, yet  the  controlling  consideration  should 
be  the  best  interests  of  the  child,  with  a  due 
regard  to  the  natural  rights  of  the  &ther.  Ex 
rel  Shaw  v.  Natchwey^  43  Iowa,  653. 


PABTIES. 


I.  GBNBBAIiLT. 

II.  Plaintiffs. 
III.  Defendants. 


I.  Generally. 

1.  Transfer  of  catise  of  action.  Where 
pending  an  action  its  cause  is  assigned  to  a  third 
party,  the  action  may,  at  the  discretion  of  the 
court,  be  continued  in  the  name  of  the  original 
party,  or  the  assignee  may  be  substituted  in  his 
stead.  Chickasaw  County  v.  Pitcher  et  al,,  36 
Iowa,  593. 

2.  Effect  of  absence  of  proper  parties. 

No  error  can  be  predicated  upon  the  absence 
of  proper  or  necessary  parties  to  a  law  action, 
when  no  motion  is  made  that  others  be  made 
parties.    Orim  v.  Semple^  39  Iowa,  570. 

8.  Defect  of  apparent  on  fletee  of  plead- 
ings. A  defect  of  parties,  apparent  on  the  face 
of  the  petition,  can  only  be  assailed  by  demur- 
rer. McCormick  et  al,  v.  Blossom,  40  Iowa, 
256. 

4.  Who  regarded  as  party  in  interest. 
One  who  is  benefitted  by  the  prosecution  of  an 
action  of  which  he  has  notice  is  to  be  regarded 
as  a  party  in  interest,  although  his  name  does 
not  appear  therein,  and  he  is  bound  by  the 
judgment  rendered.  Conger  v,  Chilcote,  42 
Iowa,  18. 

6.  Ko  particular  form  of  notice  of  the 
pendency  of  the  action  is  required,  and  it 
may  be  given  either  orally  or  in  writing.    Id. 

6.  In  an  action  in  which  A  was  defendant,  B 
testified  as  a  witness  and  procured  other  testi- 
mony for  the  defense,  consulted  with  A's  attor- 


ney, was  informed  by  him  that  he  himself  was 
liable  to  plaintiff  in  the  same  action,  and  admit- 
ted his  liability:  Held,  that  these  facts  estab- 
lished notice  to  B,  and  were  sufficient  to  raise 
the  presumption  that  he  was  requested  to  de- 
fend.   Id, 

7.  Substitution  of  parties.  It  is  too  late, 
after  an  administrator  has  been  substituted  for 
the  plaintiff  and  an  answer  has  been  filed,  for 
the  defendant  to  object  that  the  averments  of 
the  petition  do  not  correspond  with  the  change 
of  parties.    Ream  v.  Jack  et  al,,  44  Iowa,  325. 

8.  Joinder  of.  In  an  equitable  action  the 
fact  that  a  person  is  a  member  of  the  firm,  which 
is  plaintiff,  will  not  prevent  the  joinder  of  another 
firm  of  which  he  is  a  member,  as  defendant. 
Ford  dt  Musson  v.  The  Ind,  District  of  Stuart 
e<a;.,  46  Iowa,  294. 

9.  Mi^oinder  of  parties.  Under  section 
2648  of  the  Code,  a  mi^'omder  of  parties  defend- 
ant cannot  be  assailed  by  demurrer.  King  v. 
King  etaL,  40  Iowa,  120. 

10*  A  joint  action  cannot  be  maintained 
against  a  common  defendant  by  two  parties  hav- 
ing distinct  and  separate  causes  of  action,  while 
neither  has  any  interest  in  the  cause  of  action 
of  the  other.  Bort  d:  Baldwin  v.  Yaw,  46  Iowa» 
323. 

11.  Advantage  may  be  taken  of  a  miq'oinder 
of  parties  by  answer  and  by  motion  in  arrest 
of  judgment.  Cogswell  v.  Murphy,  46  Iowa, 
44. 

12.  Intervention:  by  tax  payer.  When, 
in  an  action  against  a  county,  the  board  of  su- 
pervisors conspire  with  the  plaintiff  to  aid  him 
in  procuring  a  judgment,  a  tax  payer  has  such 
an  interest  in  the  litigation  as  entitles  him  to 
intervene  and  defend.  {Cornell  Colleqe  v.  Iowa 
County,  32  Iowa,  520.)  Greeley  v.  The  County 
of  Lyon,  40  Iowa,  72. 

13.  In  an  action  of  mandamus  to  compel  an 
officer  to  do  certain  acts  necessaiy  to  the  levy 
of  a  tax  voted  in  aid  of  a  railroad  a  tax  payer 
cannot  intervene.  Harwood  v,  Quinby  et  aU,  44 
Iowa,  385. 

14.  Who  may  not  intervene.    One  who 

was  sole  legatee  of  her  husband,  and  has  con- 
veyed all  his  interest  in  lands  which  had  previ- 
ously been  sold  under  a  trust  deed,  cannot  inter- 
vene in  an  action  by  the  purchaser  to  quiet  his 
title,  and  ask  that  the  sale  be  set  aside.  Ingle 
V,  Jones  et  al.^  43  Iowa,  286. 
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II.  Plaihtiffs. 

16.  Action  by  Bnrriying  partner.  In 
an  action  by  a  sunriTing  partner  for  an  izgury  to 
property  of  the  partnership,  it  is  not  necessary, 
under  onr  statute,  to  join  with  him  the  personal 
representative  of  the  deceased  partner.  But  in 
such  case  he  should  sue  as  surviving  partner, 
and  not  in  his  own  right.  Brown  v,  Allen,  85 
Iowa,  306.  CiUng  Stoiy's  Eq.  Jur.,  §§328, 
844,347. 

16.  By  partner  after  dissolution. 
Where,  ui>on  the  dissolution  of  a  co-partner- 
ship, it  was  stipulated  that  all  unsettled  business 
ahoold  be  entrusted  to  one  of  the  partners,  and 
Vy  him  arranged  for  their  joint  benefit  in  the 
same  manner  as  if  the  firm  had  continued  to 
exist,  with  i>ower  to  execute  all  contracts,  and 
perform  all  duties  necessary  to  the  settlement 
of  its  affidrs,  held,  that  he  could  not  maintain 
in  his  own  name  an  action  to  recover  a  debt 
alleged  to  be  due  the  firm.  Sypher  et  al,  v, 
Savery  et  al,,  39  Iowa,  258. 

17.  In  action  on  acoount.  An  assignee 
of  an  open  'account  may  maintain  an  action 
thereon  in  his  own  name.  Conyngham  v.  Smith, 
16  Iowa,  471;  CoUle  v.  Cole,  20  Id.,  481;  Bice 
«.  Satery,  22  Id.,  470.)  Knadler  v.  Sharp,  36 
Iowa,  232. 

18.  When  one  may  sue  in  behalf  of 
others.  To  authorize  a  plaintifiP  to  sue  in  be- 
half of  others  not  named,  they  must  have  a 
common  or  general  interest  with  him  in  the  re- 
sult sought  to  be  accomplished  by  the  proceed- 
ing. {Conyngham  v.  Smith,  16  Iowa,  471;  Wood 
v.Deemmer,  3  Mason,  317;  Small  v.  Attwood, 
1  Yoonge,  457;  Benton  v.  The  City  of  Brooklyn, 
15  Barb.,  390;  CuUing  v.  Gilbert,  5  Blatch.,  259; 
Armstrong  v.  The  Treasurer  of  Athene  Co,,  10 
Ohio,  235;  Adair  v.  New  Biver  Co.,  11  Yes.,  445; 
Uoyd  V,  Soaring,  6  Id.,  779;  Vernon  v.  Black- 
trly,  2  Atk.,  145;  Brinkerhoff  v.  Brown,  6 
Johns.  Ch.,  139;  Stevens  v.  Peril,  3  Mete.,  474; 
Crease  V.  Bahcock,  10  Id.,  531;  Fellows  v.  Fel- 
lows, 4  Cow.,  682;  Bobinson  v.  Smith,  3  Paige, 
222;  Hendncks  v.  Brown,  2  Johns.  Ch.,  283. 
See  also  Stozy's  Eq.  PL,  Ch.  4,  and  cases  cited 
in  notes.)    Fleming  v.  Mershon,  36  Iowa,  413. 

19. .    Persons  severally  charged  with  a 

tax  have  no  such  common  or  general  interest  in 
resisting  its  collection  as  will  authorize  one  to 
roe  for  all.  Colk,  J.,  dissenting,  and  Beck, 
Cn,  J.,  expressing  no  opinion.    Id. 


20.  Beal  party  in  interest.  A  person  to 
whom  a  note  and  guaranty  have  been  transfezred 
by  verbal  assignment  becomes  invested  with  the 
right  of  property  in  the  chose  in  action,  and 
may,  as  the  real  party  in  interest,  maintain  an 
action  thereon  in  his  own  name.  McDowell  v. 
Bartlett,  14  Iowa,  157;  Conyngham  v.  Smith, 
16  Id.,  471;  Younkers  p.  MaHin,  18  Id.,  143; 
Cottle  V.  Cole,  20  Id.,  482;  Bice  v.  Savery,  22 
Id.,  470;  Pearson  v.  Cummings,  28  Id.,  344.) 
Green  v.  Marble,  37  Iowa,  95. 

21.  An  undertaking  by  a  railroad  company  to 
transport  grain  may  be  enforced  by  the  party 
with  whom  the  contract  was  made,  and  who 
was  entitled  to  its  benefits  notwithstanding  he 
was  not  the  owner  of  the  property  which  was  to 
be  transported  at  the  time  of  the  making  of  the 
contract  and  the  tender  or  delivery  of  the  prop- 
erty. CcHib,  Blasdel  dk  Co.  v.  The  I.  C.  B.  B. 
Co.,  38  Iowa,  602. 

22.  Where  contract  is  made  by  one 
for  benefit  of  another.  Where  a  note  was 
given  by  two  parties  for  the  purchase  of  a  stock 
of  goods,  the  vendor  agreeing  not  to  engage  in 
the  same  business  in  the  same  town,  which  pur- 
chase was  made  by  one  of  the  parties  for  the 
benefit  of  a  third  person  who  engaged  with  the 
other  in  the  proHecution  of  the  business,  the 
makers  of  the  note  in  an  action  upon  it  can 
maintain,  under  section  2758  of  the  Revision,  a 
counter-claim  for  a  breach  of  the  agreement  not 
to  resume  business.  Moorehead  v.  Hyde  and 
Braden,  38  Iowa,  382. 

28.  Joinder  of  parties:  slander,    A 

joint  action  for  slander  caimot  be  maintained. 
If  the  same  slanderous  words  be  at  the  same 
time  spoken  of  several  parties,  such  must  seek 
a  separate  remedy.  Kinkle  et  al.  v.  Davenport 
et  al.,  38  Iowa,  355. 

24.  :  in  action  to  set  aside  tax 

deed.  The  obligors  in  a  contract  for  the  sale 
of  real  estate,  under  which  the  obligee  had  taken 
possession,  although  the  consideration  was  not 
fully  paid,  have  such  an  interest  in  the  realty  as 
entitles  them  to  unite  with  him  in  an  action  to 
set  aside  a  tax  deed.  Watson  et  al  v.  Phelps  et 
al.,  40  Iowa,  482. 

III.  Defendants. 

25.  In  actions  attacking  title  to  real 
estate.  In  an  action  to  set  aside  the  title  to 
real  estate,  the  grantees  of  those  whose  title  is 
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assailed  should  be  made  parties.    Audubon  Co. 
V,  The  American  Emigrant  Co.^  40  Iowa,  460. 

26«  In  an  action  for  canceling  the  as- 
signment of  a  contract,  alleged  to  be 
fyraadnlenty  both  the  assignor  and  the  assigrnee 
are  necessary  parties,  and  either  may  insist, 
either  upon  the  trial  below  or  upon  the  trial  de 
novo  in  the  Supreme  Court,  that  a  decree  shall 
not  be  rendered  against  him  until  the  other  is 
brought  into  court.  Miller  et  al.  v»  Mahaffy  et 
al,j  45  Iowa.  289. 

27.  A  fraudulent  grantor  is  not  a  necessary 
party  to  an  action  against  his  grantees  to  set 
aside  a  conveyance  alleged  to  be  in  fraud  of  his 
creditors.    Potter  et  al,  p.  Phillips,  44  Iowa,  358. 

28.  In  an  action  to  quiet  title  to  dis- 
tinct parcels  of  land,  mortgagees  of  the 
land  may  properly  ask  to  be  made  parties,  and 
by  cross-petition  may  seek  a  decree  of  foreclosure, 
and  the  grantees  of  a  purchaser  at  a  subsequent 
tax  sale  alleged  to  be  fraudulent  may  also  be 
joined  and  the  validity  of  the  tax  sale  determ- 
ined therein.  Swits  v.  Black  et  al,,  45  Iowa, 
597. 

29.  When  joinder  cannot  be  made. 

Two  parties  cannot  be  joined  as  defendants  in 
one  action  where  a  recovery  is  sought  against 
one  of  them  upon  a  written  contract  and  against 
both  wpan  an  oral  agreement.  Addicken  v. 
Sehrubhe,  45  Iowa,  315. 

30.  A  joint  action  for  trespass  and  damage 
by  stock  cannot  be  maintained  against  the  sev- 
eral owners  of  the  stock.  Cogswell  v.  Murphy 
etal,t4Q  Iowa,  44. 


PARTITION. 


1.  Partition  of  water  power,  mills, 
dams,  etc.  Where  parties  own  in  common  a 
water  power  and  mills,  machinery,  dam  and 
other  appurtenances,  a  partition  of  the  whole 
property  may  be  made.  Cooper  v.  The  Cedar 
Bapids  Water  Power  Co.,  42  Iowa,  398. 

2.  Where  either  party  insists  upon  such  par- 
tition it  must  be  made,  regardless  of  the  incon- 
venience or  hardship  thereby  occasioned.    Id. 

3.  When  the  partition  of  a  water  power  is  to 
be  made,  the  rules  governing  it  should  be  certain, 
definite  and  self-adjusting,  so  that  they  will 
readily  apply  to  all  future  conditions  of  the 
power.    Id, 


4.  To  effect  the  partition,  the  land  under  the 
water  and  dam  may  be  divided  by  metes  and 
bounds,  and  one  part  thereof  assigned  fx)  each 
party,  subject  to  the  char^  of  keeping  the  dam 
in  repair  by  the  one  to  whom  the  part  including 
it  is  assigned,  and  the  right  to  use  such  portion 
of  the  water  as  may  be  assigned  to  each  owner, 
the  extent  of  which  may  be  indicated  by  some 
visible  monument  or  by  controlling  the  flowage 
through  the  gates.    Id, 

5.  When  sale  of  common  property 
will  be  ordered.  Where  property  owned  in 
common  cannot  be  equitably  divided,  it  is  com- 
petent for  the  court  to  direct,  in  an  action  for 
partition,  that  the  common  property  be  sold  and 
the  proceeds  divided.  Metcalf  and  Simpson  e, 
Hoopingardner,  45  Iowa,  510. 

6.  Wliat  may  be  tried  in  the  action* 

Where  one  of  the  tenants  in  common  had  cove- 
nanted to  keep  the  property  in  repair,  the  alle- 
gation that  he  has  been  guilty  of  a  breach  should 
be  tried  in  the  action  for  partition.    Id^ 

7.  When  defendant  in  foreclosure 
proceeding  may  file  cross-bill  for.    In 

an  action  to  foreclose  a  title-bond,  conditioned 
to  convey  the  undivided  half  of  certain  real  estate, 
one  holding  apart  thereof  under  a  deed  iix>m  the 
vendee  is  properly  made  a  defendant,  and  by  a 
pleading  in  the  nature  of  a  cross-bill  may  ask  a 
partition  and  the  enforcement  of  the  lien  upon 
the  land  not  claimed  by  him.  Hammond  t. 
Perry,  38  Iowa,  217. 

8.  Section  3277  of  the  Ck>de,  is  not  applicable 
to  such  a  case;  equiiy  has  jurisdiction,  and  msj 
grant  the  relief  asked.    Id, 

9.  Who  made  parties.  The  holder  of  & 
judgment  against  one  of  the  tenants  in  common 
should  be  made  a  party  to  the  proceeding.  Met- 
calf  and  Simpson  v,  Hoopingardner,  45  Iowa, 
510. 
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Generally— Power  of  Partners  to  Bind  the  Firm  «nd  Each  Other. 


I.  Gknkiulllt. 

1.  Parol  agreement  of  diflsolution  is 
▼alicL  A  contract  of  partaierahip  need  not  be 
in  writing;  and  a  parol  agreement  for  dissolntion 
or  settlement  is  yalid  and  may  be  enforced. 
Tcrk  9.  Clemens^  41  Iowa,  95. 

3.  Ownership  of  land.  Where  the  title 
to  land  belonging  to  a  partnership  is  vested  in 
one  of  the  partners,  the  fact  that  it  is  partner- 
spip  property  may  be  established  by  parol.    Id. 

8.  liialiilily  after  diflsolution:  eflEbot 
of  eenrioe  upon  one  jmrtner.  Service 
upon  one  member  of  the  firm,  after  dissolntion, 
confers  jurisdiction  to  render  a  judgment  which 
may  be  satisfied  from  the  partner^p  property 
or  tiie  individual  property  of  the  partner  served; 
but  such  service  confers  no  jurisdiction  over  the 
partner  not  served,  by  which  a  judgment  can  be 
rendered  subjecting  his  property  to  liability. 
Newlon  v,  HeaUm,  42  Iowa,  593;  Haffard^ 
Thayer  dt  Co.  v.  Street,  46  Id.,  594. 

4.  Where  a  judgment  is  rendered  against  a 
firm,  after  its  dissolution,  and  the  court  has  ju- 
riidiction  of  but  one  of  the  partners,  the  partner 
not  served  with  notice  is  not  chargeable  with 
negligence,  rendering  him  hable  upon  the  judg- 
ment to  an  innocent  purchaser,  if  he  has  failed 
to  have  the  record  corrected.    Id, 

6.  The  partner  served,  after  a  dissolution, 
cannot  implicate  his  co-partner  in  suits  brought 
against  the  firm  by  voluntarily  appearing  for 
him,  or  employing  counsel  for  him.  {Hall  v, 
Lounng,  Sup.  Court  U.  S.,  October  Term,  1875; 
and  see  Stephens  v.  Parkhuret  dt  Price,  10 
Iowa,  71.)    Id. 

6.  Defendant  may  plead  set-ofllagalnat 
flrm  of  which  plaintiff  ia  a  member.  In 
an  action  to  foreclose  a  mortgage  the  defendant 
may  plead,  as  a  set-off,  an  account  against  a 
firm  of  which  the  foreclosure  plaintiff  is  a  mem- 
ber. (Ryerson  v.  Hurdril,  22  Iowa,  481;  Bal" 
Ungerv,  Tarbel,  16  Id.,  493;  Dtibuqtte  Cmnnty  v. 
Koch,  17  Id.,  230.)  AUen  v.  Maddox,  40  Iowa, 
124. 

7. :  statute  of  limitation.    In  such 

a  case,  the  statute  of  limitations  does  not  operate 
to  bar  the  set-off.    (Revision,  Sec.  2752.)    Xd. 

8.  Illegal  InisinesB:  appointment  of 
receiver.  If  a  part  of  a  partnership  business 
be  legal  and  a  part  illegal^  the  court  may  take 
charge  of  that  which  is  legal  and  appoint  a  re- 
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ceiver  theref(»,  in  an  action  to  settle  the  affium 
of  the  partnership.  And&reon  v.  PoweU,  44 
Iowa,  20. 

9.  When  terms  are  in  writing.   The 

terms  of  a  partnership  having  been  reduced  to 
writing,  it  is  presumed  that  the  written  articles 
contain  all  the  conditions  of  the  partnership. 
Levi  V,  Karrick,  13  Iowa,  344,  distinguished 
from  the  present  case.  Boardman  v.  Close,  44 
Iowa,  428. 

10.  Establishment    of    partnership. 

Facts  considered  and  stated  which  were  held 
sufficient  to  establish  the  fact  of  partnership. 
EllioU  et  al.  v.  Gustin,  40  Iowa,  709. 

11.  The  books  of  a  third  party  ore  not  admis- 
sible to  establish  the  fact  of  an  alleged  partner- 
ship. Boulton  V.  The  First  Ifational  Bank  of 
Goshen,  46  Iowa,  273. 

12.  Nor  are  they  admissible  to  contradict  the 
party  to  the  controversy  who  denies  the  fact  of 
the  partnership  unless  it  be  shown  that  he  di- 
rected the  entries  to  be  made  which  it  is  sought 
to  introduce.    Id, 

II.  POWEB  OF  PaRTNIEBS  TO  BiND  THB  FiBX 

AND  Each  Other. 

18.  A  partnership  is  not  bound  by  the 
acts  of  another  partnership  having  a 
common  member,  unless  it  authorizes  and 
sanctions  those  acts.  Cobb,  Blasdel  dt  Co.  v. 
The  I.  C.  B.  R.  Co.,  38  Iowa,  601. 

14.  Authority  to  bind  firm  as  sureties 
on  note.  The  authoriiy  of  one  partner  to  bind 
the  firm  as  sureties  upon  a  note  may  be  estab- 
lished by  CTidenoe  tending  to  show  that  such 
authority  had  been  habitually  exerdsed  in  pre- 
vious transactions  with  the  knowledge  of  the 
other  party,  and  without  his  objection.  First 
Nat.  Bank  of  Fort  Dodge  v.  Breese,  Whitlock 
dt  Co.  et  ah,  39  Iowa,  640. 

15. :  ratification.  Where  such  author- 
ity did  not  exist,  the  act  of  the  partner  may  be 
afterwards  ratified,  and  the  ratification  may  be 
proved  by  circumstantial  evidence.    Id. 

16.  Efil9ct  of  release  by  one  partner. 

A  release  of  liability  upon  a  contract  executed 
by  one  partner  in  the  name  of  the  firm  after  he 
had  ceased  to  be  a  member  is  not  binding  on  the 
other  members.     Brayley  v.  Goff,  40  Iowa,  76. 

17,  Guaranty.  Each  partner  is  the  gen- 
eral agent  of  the  firm  and  has  authority  to  bind 
it  by  a  contract  of  guaranty,  if  such  contract  is 
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within  its  scope  of  business,  and  no  understand- 
ing between  the  partners  can  affect  the  right  of 
the  guarantee  to  recover.  The  First  NaHanal 
Bank  of  Dubuque  v.  Carpenter ,  Hibba  db  Co.t 
.41  Iowa,  518. 

III.  RiaHTS  AND  LlABILITIBS  OF  [PaBTNEBS. 

18.  EfSsot  of  default  against  one 
partner.  G.  and  0.  were  partners  in  the 
purchase  with  warraniy  of  a  threshing  machine, 
for  which  they  executed  their  promissory  note. 
In  an  action  on  the  note,  where  0.  made  default, 
it  was  held  that  G.  alone  could  plead  in  de- 
fense the  breach  of  the  contract  of  warranty. 
Id. 

19.  Real  estate :  lien  of  partners.    In 

equity  the  real  estate  of  a  partnership  will  be 
treated  as  if  it  were  personalty;  and  a  court  of 
equity  will  recognize  and  enforce  a  specific  lien 
thereon  for  moneys  advanced  by  a  partner  be- 
yond his  own  liability,  as  against  his  co-partners 
and  their  individual  creditors.  Following  these 
principles  it  was  accordingly  held,  that  a  con- 
veyance by  one  partner,  of  his  interest  in  real 
estate,  to  his  co-partners,  in  consideration  of 
moneys  by  them  advanced  beyond  their  share  in 
payment  of  the  firm  debts,  was  valid  against, 
and  not  liable  to,  the  claims  of,  individual  cred- 
itors of  the  partner  executing  the  convejrance. 
Evane  v.  Hawley  et  ah,  35  Iowa,  83. 

20.  Answer  by  alleged  partner.    In  an 

action  against  an  alleged  firm,  where  the  alle- 
gation of  partnership  is  not  sustained,  an  answer 
by  one  of  the  alleged  partners  is  not  conclusive 
upon  the  other.  Nixon  v,  Doumey  dk  Wolverton, 
42  Iowa,  78. 

21.  Liability  of  dormant  partner.   In 

an  action  to  recover  the  balance  of  an  account, 
it  appeared  that  the  defendant  had  entered  into 
a  partnership  with  B.  for  the  purpose  of  contin- 
uing in  the  name  of  B.  alone  the  business  in 
which  the  latter  was  already  engaged,  and  that 
plaintiff,  at  whose  bank  the  firm  account  was 
kept,  was  not  apprised  of  the  existence  of  the 
co-partnership;  that  prior  to  its  formation  B. 
drew  out  of  the  bank  $6,000,  and  subsequentiy 
the  firm  deposited  $10,000,  both  transactions  be- 
ing in  the  name  of  B:  Held,  that  as  plaintiff 
bad  no  knowledge  of  the  existence  of  the  firm, 
•the  deposits  were  properly  regarded  as  the 
-mon^  of  B.,  to  be  applied  in  the  satisfaction 
of  his  unpaid  aocoont.  Allen  v.  Brown,  39 
Iowa,  830. 


22.  When  all  the  members  wiU  be 
held  liable.  Where  two  members  of  a  firm 
engaged  in  buying  grain  were  in  the  habit  of 
paying  for  the  grain  purchased  by  the  firm  upon 
the  presentation  to  them  of  the  weigher  *s  ticket, 
certifying  the  amount  of  grain  purchased,  and 
plaintiff,  who  had  sold  them  a  quantity  of  grain, 
received  but  part  payment  upon  presenting  his 
ticket,  and  at  various  times  afterwards  received 
from  them  installments  thereon,  but  before  the 
whole  amount  due  him  had  been  paid  they 
failed,  held,  that  the  plaintiff  could  recover 
from  the  remaining  members  of  the  firm  the  un- 
paid balance.  Smith  v,  Smyth  etaL,A2  Iowa, 
493. 

28.  The  ticket,  which  stated  merely  the 
amount  of  grain  purchased,  the  price,  the  names 
of  payer  and  payee  and  weigher,  could  not  be 
treated  as  a  draft,  order  or  bill  of  exchange,  and 
no  demand  of  i>ayment  or  notice  of  default  was 
neoessany  to  bind  the  other  members  of  the  firm 
than  those  named  therein,  as  payers.    Id. 

24.  One  who  holds  another  out  as  a 
partner.  One  who  holds  out  another  aa  his 
partner  is  liable  upon  the  other's  contracts  in 
that  capacity,  although  he  is  not  in  fact  such 
partner.    Peck  v,  Lusk,  38  Iowa,  93. 

26.  One  partner  cannot  maintain  ac- 
tion in  his  own  name  after  dissolution. 

Where,  upon  the  dissolution  of  a  co-partnership, 
it  was  stipulated  that  all  unsettied  business 
should  be  entrusted  to  one  of  the  partners,  and 
by  him  arranged  for  their  joint  benefit  in  the 
same  manner  as  if  the  firm  had  continued  to  ex- 
ist, with  power  to  execute  all  contracts  and  per- 
form all  duties  necessary  to  the  settlement  of  itB 
affairs,  held,  that  he  could  not  maintain  in  his 
own  name  an  action  to  recover  a  debt  alleged  to 
be  due  the  firm.  Sypher  v.  Savery,  39  Iowa, 
258. 

26.  Right  of  individual  partner  to 
insist  that  firm  property  shall  be 


hausted.  Where  property  belonging  to  a  firm 
is  mortgaged  to  secure  a  note  executed  in  the 
firm  name,  a  partner  has  a  right  to  insist  upon 
a  foreclosure  of  the  mortgage  befbre  a  personal 
judgment  can  be  rendered  against  him  npon  the 
note.    Warren  v.  Hayzlett,  45  Iowa,  235. 

27.  Bight  of  subrogation.  In  case  the 
party  shall  pay  the  note  executed  by  the  firm 
he  then  becomes  subrogated  to  the  rights  of  the 
mortgagee  and  his  lien  wiU  be  prior  to  that  of  a 
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mortgage  executed  upon  the  same  property  by  a 
grantee  of  the  firm.    Id, 

28.  Agreement  of  partner  assuming 
debts  of  the  firm.  A  and  6  were  partners, 
and  upon  the  dissolution  of  the  firm  B  retained 
the  assets  and  agreed  to  pay  the  debts  of  the 
firm;  A  alleged  that  by  an  agreement  between 
him  and  the  agent  of  the  creditor,  a  judgment 
rendered  against  the  firm  was  to  be  under  his 
control  for  the  purpose  of  collecting  it  from  the 
property  of  B;  heldy  that  A  had  the  burden  to 
sustain  the  agreement,  and  that,  under  the  facts 
of  the  case,  A's  properly  would  be  liable  for  the 
satisfieu^on  of  the  judgment.  Aiken  v.  Thamp- 
son  et  al,9  43  Iowa,  506. 

29.  If  a  partner  is  garnished  in  an 
action  against  his  oo-partner,  he  has  the 
right  to  deduct  from  the  amount  he  may  owe 
&e  latter  any  liability  which  he  could  daim 
against  the  co-partner  in  a  settlement  with  him. 
Ccx  V,  Russelh  44  Iowa,  556. 

30.  Where  a  party  was  garnished  who  had 
been  a  partner  of  defendant  and  held  unpaid 
accounts  belonging  to  the  firm,  it  was  held  that 
judgment  should  not  be  rendered  against  him 
absolutely  for  the  amount  of  the  defendant's 
interest  in  the  accounts,  but  that  he  should  be 
jlirected  to  pay  over  the  sum  to  which  the  part- 
ner was  entitled  as  it  should  be  collected.  Id. 

81.  Statute  of  limitations.  Letters  writ- 
ten by  a  partner  recognizing  the  existence  of  a 
judgment  against  tiie  firm,  after  it  is  barred  by 
the  statute  of  limitations,  will  not  revive  the 
judgment  against  him,  when  he  was  not  origin- 
ally liable  by  reason  of  the  dissolution  of  the 
firm  before  the  judgment  was  rendered.  Har- 
ford, Thayer  dt  Co.  v.  Street,  46  Iowa,  594. 

IV.  LlABHilTT  OP  PbOPEBTY  TO  PaTMBNT  OP 
FiBM  AKD  iNDiyiDUAL  DeBTS. 

82.  Firm  and  individual  creditors. 
Tlie  preference  which  the  law  gives  the  creditors 
of  a  partnership  to  be  the  first  satisfied  out  of  the 
firm  property  will  be  protected  in  proceedings 
of  garnishment  by  firm  and  individual  creditors. 
Switzer  v.  Smith  and  McCrowan,  85  Iowa,  269. 
Citing  Pierce  v,  Wilson,  2  Id.,  20;  HtObard  v. 
Curtis,  8  Id.,  1;  Richards,  Crumbaugh  dt  Shaw 
V,  Haines  et  al.,  30  Id.,  547. 

ZZ.  Upon  the  dissolution  of  a  partnership  the 
firm  property  may  for  a  valuable  consideration 
be  sold  and  transfened  to  one  of  the  partners. 


and  when  thus  disposed  of  it  is  not  followed  by 
nor  subject  to  the  claims  of  partnership  creditors 
as  a  fund  out  of  which  they  are  to  be  first  satis- 
fied. The  City  of  Maquoketa  v,  Willey,  35 
Iowa,  323.  Citing  Ladd  v.  Griswold,  4  Gilm., 
25;  1  Am.  Lead.  Cases  (ifare  9.  TTaZtooe,  notes), 
469;  Stoiy  on  Partnership,  g  358. 

84.  And  this  rule  prevails  even  though  the 
partner  so  acquiring  the  property  assumes  the 
payment  of  the  partnership  debts.    Id. 

86.  Priority  of  partnership  creditors: 
attachment.  Partnership  property  must  first 
be  sulijected  to  the  payment  of  partnership 
debts,  and  the  creditors  of  an  individual  part- 
ner cannot  obtain  priority  by  attachment.  Cox 
v.  Russell  et  al.,  44  Iowa,  556. 

86. :  equitable  jurisdiction.  By  levy- 
ing attachment  upon  the  firm  property  in  an 
action  against  a  partner,  the  creditor  simply 
acquires  a  lien  upon  the  defendant's  interest, 
the  extent  of  which  must  be  determined  by 
equitable  proceedings.  {Richards,  Crumbaugh 
<0  Shaw  V.  Haines,  30  Iowa,  574.)    Id. 

87.  An  attachment  of  partnership  property 
for  a  partnership  debt  will  prevail  over  a  prior 
attachment  of  tJie  same  property  for  a  separate 
debt  of  one  of  the  partners,  or  over  a  mortgage 
of  one  of  the  partners  to  secure  his  individual 
indebtedness.  Fargo  dt  Co.  v.  Ames  it  ux.,  45 
Iowa,  491. 

88.  Effect  of  mortgage  by  partner.  A 

mortgage  upon  the  firm  property  by  a  partner 
to  secure  his  separate-  debt  covers  the  entire 
joint  property,  subject  to  the  claims  of  his  co- 
partners therein,  and  if  he  secures  the  release 
of  these  claims  the  lien  of  the  mortgage  becomes 
absolute  upon  the  whole  property.    Id. 

89.  Priority  of  individual  creditors. 

The  individual  creditors  of  a  partner  are  entitled 
to  first  have  their  claims  satisfied  out  of  his  indi- 
vidual property.    Miller  v.  Clark,  37  Iowa,  325. 

40.  It  is  only  in  equity  that  the  separate  cred- 
itors of  a  partner  are  entitled  to  a  preference 
over  the  creditors  of  the  partnership,  in  the  dis- 
tribution of  the  separate  e£Fects  of  their  debtor. 
{Dutton  V.  Morrison,  17  Yes.,  205;  Tucker  p. 
Oxley,  5  Cranch,  34;  Morris  v.  Morris,  4  Gratt., 
293;  Qrosvenorv.  Austin,  6  Ohio,  103;  Murrillv. 
Neill,  8  How.,  414;  Payne  v.  Matthews,  6  Paige, 
19.)    Qillaspy  v.  Peck  et  al.,  46  Iowa,  461. 

41.  The  lien  of  a  subsequent  judgment  for  an 
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mdiTidnal  debt  doee  not  take  priority  over  the 
Ken  of  a  judgment  first  rendered  against  the 
debtor  upon  a  partnership  debt.    Id, 

42.  Interest  in  real  estate*  Real  estate 
held  by  a  partnership  is  to  be  regarded,  so  far  as 
creditors  are  concerned,  as  the  personal  property 
of  the  firm.  A  partner  should  be  considered  in 
sach  cases  as  holding  only  an  interest  in  the 
stock  or  capital,  which  is  penonal  property. 
Hewitt  V,  Rankin  e^  oZ.,  41  Iowa,  35. 

48* .  When  the  business  of  the  partner- 
ship is  dosed  and  there  are  no  equities  in  favor 
of  third  parties,  the  partners  or  their  representa- 
tives hold  a  direct  interest  in  the  real  estate  and  it 
is  subject  to  all  the  rules  applicable  thereto.  Id. 

44.  The  conversion  of  real  estate  into  per- 
sonalty under  the  rule  first  above  stated,  is  a 
device  of  equity  in  order  to  effsctuate  the  settle- 
ment of  partnerships,  and  to  devote  all  their 
property  to  the  payment  of  the  firm  debts,  a 
result  highly  equitable,  which  the  courts  will 
never  fail  to  attain.  The  reason  of  the  rule 
ceasing,  in  the  absence  of  creditors  of  the  firm,  or 
others  having  like  equities,  the  rule  itself  should 
no  longer  be  applied.  {Wilcox  v,  Wilcox^  13 
Allen,  252;  Buehan  v.  Sumner,  2  Barb.,  Ch., 
165;  Shearer  v.  Shearer,  98  Mass.,  107.  See 
Appeal  of  Foster,  decided  by  Supreme  Court 
of  Pennsylvania,  found  in  Am.  Law  Register 
of  May,  1874,  with  notes.  The  following  au- 
thorities also  support  our  conclusions:  Ooodunn 
V,  Richardson,  11  Mass.,  469;  Pechv,  Fisher,  7 
Cush.,  386;  Ensign  v,  Briggs,  6  Gray,  329^ 
Whitman  v.  Boston,  etc.  R.  R.  Co,,  3  Allen,  133; 
Collumb  V.  Read,  2i  N.  Y.,  505;  Cader  et  al,  v. 
Ruling,  27  Penn.,  84;  Jackson  v.  Stanford,  19 
Ga.,  14;  Green  v,  Graham,  5  Ohio,  264.)    Id. 

46.  Funds  arising  from  the  sale  of  real  estate 
belonging  to  a  firm  but  the  legal  title  to  which 
is  vested  in  an  individual  member,  should  be 
first  subjected  to  the  payment  of  the  claims 
of  partnership  creditors  in  the  order  of  the  seni- 
ority of  judgments  rendered  thereon.  Gordon 
V.  Kennedy,  36  Iowa,  167. 

46.  A  junior  judgment  creditor  in  such  case 
cannot  claim  priority  over  a  senior  one  as  to 
funds  thus  arising  and  held  by  the  administrator 
of  the  deceased  i>artner  holding  the  legal  title 
to  the  lands,  on  the  ground  of  his  superior  dili- 
gence in  the  institution  and  prosecution  of  a  suit 
to  sutgect  such  funds  to  the  payment  of  his 
claim.    Id, 


v.  QUXSTIONB  ABI8IVO  BETWEEN  THE  PaRT- 

KEB8. 

47.  Compensation  by  partner  for  lost 
time.  It  was  expressly  stipulated  in  the  articles 
of  co-partnership  that  each  of  the  four  partners 
should  devote  all  his  time  to  the  business  of  the 
firm.  Included  in  the  individual  account  with 
H.,  one  of  the  partners,  was  a  charge  for  lost 
time,  by  which  his  share  of  the  profits  was  to 
that  extent  diminished.  In  an  action  against 
H.  another  of  the  partners  was  garnished  as  a 
debtor  of  H.  to  the  extent  of  one-fourth  of  the 
charge  for  lost  time,  and  it  was  claimed  that  the 
charge  should  have  been  rq'ected,  because  it 
was  in  the  nature  of  an  allowance  to  the  others 
for  services.  It  was  held  that  the  court  could 
not  say,  as  a  matter  of  law,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  charge  for 
lost  time  constituted  an  indebtedness  to  H.  on 
thepartof  the  other  members  of  the  firm.  Leigh' 
ton  V.  Hosmer,  39  Iowa,  594. 

48.  Compensation  for  services.  There 
is  an  implied  obligation  resting  upon  every  part- 
ner to  devote  himself,  his  skill  and  labor,  to  the 
promotion  of  the  common  interest,  and  a  part- 
ner seeking  to  recover  compensation  for  his  ser- 
vices has  the  burden  to  establish  facts  justifying 
an  exception  to  the  general  rule.  Boardmanv. 
Close,  44  Iowa,  428. 

49.  Settlement  of  partnership  ao- 
counts.  In  the  settlement  of  a  partnership 
account  where  each  partner  claims  a  balance  due 
him  from  the  firm  which  is  denied  by  the  other, 
the  party  seeking  to  establish  the  claim  has  the 
burden  of  proof,  in  the  absence  of  entries  of 
account  made  at  the  time  of  the  alleged  trans- 
action.   McCabe  v.  Franks,  44  Iowa,  206. 

60.  Facts  considered  which  were  lield  con- 
clusive in  the  adjustment  of  a  disputed  account 
between  partners.    Id. 


PABTY  WALL. 


1.  Bights  of  adjacent  owners.  While 
under  the  statute  a  person  erecting  a  brick  or 
stone  building  may  rest  one-half  of  the  wall 
thereof  on  the  land  of  his  neighbor,  and  use  the 
same  as  a  party  wall,  he  cannot  sul^ect  it  to  a 
servitude  foreign  to  its  uses  as  a  wall  in  common, 
nor  injure  its  capacity  as  such  by  making  open- 
ings tiierein.     Sullivan  v.  Graffort  et  aL,  35 
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Iowa,  581.    Citmff  Mendell  v.  Delano,  7  Mete.. 
176. 

2.  What  is  required  for.  While  it  is 
the  daly  of  one  erecting  a  party  wall  to  make 
it  of  sufficient  strength  to  support  another  build- 
ing similar  to  the  one  of  which  it  forms  a  part, 
yet  he  is  not  boond  to  make  it  strong  enough  to 
aoppoit  any  kind  of  a  building  which  may  be 
erected  by  the  acljoining  proprietor.  (Cutler  v. 
Wmiams,  3  Allen,  196.)  Gilbert  v.  Woodn^, 
40  Iowa,  320. 


PATENT. 


1.  Validity  of  may  be  questioned.  The 
Talidity  of  a  patent  and  the  title  acquired  there- 
under may  be  inquired  into  in  a  court  of  equity 
when  attacked  on  the  ground  of  fraud  practiced 
in  its  procurement;  and  the  rightful  title  de- 
dared  to  be  in  another.  {Isaacs  v.  State,  7 
Scam.,  97;  Bruner  v.  Manlove,  Id.,  339;  Smith 
v»  Mosier,  5  Blatchf.,  51;  Doe  v.  Stephenson,  9 
Ind.,  144;  Huntsucher  v.  Clark,  12  Mo.,  333; 
Perry  v.  O'Hanlan,  11  Id.,  585;  Brush  v.  Ware 
et  al.,  15  Peters,  93;  Garland  v.  Wynn,  20  How., 
6;  Cunningham  v,  Ashley,  14  Id.,  377;  Bernard 
V.  Ashley,  18  Id.,  44;  Lindsey  v,  Howes,  2 
Black.,  554;5torA;v.  Stans,  6  Wall.,  402;  Meader 
et  al.  V.  Norton,  11  Id.,  443.)  Bisson  v.  Curry, 
85  Iowa,  72.* 

2.  The  foots  alleged-  in  the  present  case,  and 
which  were  held  on  demurrer  to  be  sufficient,  as 
constituting  such  fraud.    Id. 


^ATlBlSfT  BIGHT. 

1.  Whether  the  Supreme  Court  has  jurisdic- 
tion to  pass  upon  the  validily  of  a  patent,  qwBre, 
Facts  considered  which  were  keld  sufficient  to 
sustain  the  claim  of  novelty  for  the  invention  in 
question.  Pereival  et  al.  v,  Harger,  40  Iowa,  286. 


PAYMEKT. 


1.  Of  less  sum  than  due.  The  payment 
of  a  less  sum  than  due,  though  received  in  sat- 
isfiEbction,  will  not  operate  as  a  discharge  of  the 
debt  and  cannot  be  pleaded  as  such.    (Sullivan 

•Tbfti  whole  rabjeok  bM  foeoXtf  ttotirwA  eUbonte 
■ad  axhsmtlTe  oonsldenitloii  in  the  Siqimn*  Ooart  of  the 
United  States.  See  Johneon  et  al.  v.  TowtUy,  Deoem- 
hcrtena^isn. 


V.  Finn,  4  Q.  Greene,  544;  8mith*8  Leading 
Gases  (Hare  &  Wallace's  5th  ed.),  notes  to  Cam- 
ber V.  Wane,  439;  White  v,  Jordan,  27  Me.,  370; 
Bailey  v.  Day,  26  Id.,  88;  Eve  v.  Mosley,  2 
Strobh.,  203;  Fellows  et  al.  v.  Stevens,  24  Wend., 
294;  Harriman  v.  Harriman,  12  Gray,  341; 
Perkins  v.  Lockwood  et  al.,  100  Mass.,  249; 
Pctlmerton  v.  Huxford,  4  Denio,  166.)  Works 
V.  Hershey,  35  Iowa,  340. 

2, :  payment  to  hnsbsad.  Payment 

to  the  husband  of  a  less  sum  than  due  the  wife, 
will  not  discharge  the  entire  debt.  Dodge  9. 
Bhinehart,  36  Iowa,  369. 

8.  Payment  of  a  less  sum  than  due  will  not 
work  a  satisfaction  of  the  whole  debt,  though 
received  as  such,  in  the  absence  of  any  new  or 
independent  consideration.  Bea  v.  Owens,  37 
Iowa,  262.  Following  Sullivan  v.  Finn,  4  0. 
Greene,  544. 

4.  :  composition  with.insolyent. 

The  rule  that  the  acceptance  of  a  less  sum  Uian 
due  in  payment  does  not  operate  as  a  satisfac- 
tion of  the  debt,  does  not  apply  where  a  creditor, 
together  with  other  creditors,  agrees  with  a 
debtor  in  failing  circumstances  to  accept  in  sat- 
isfaction a  composition  or  sum  less  than  their 
demands.  The  payment  of  such  a  composition 
is  a  bar  to  an  action  for  the  balance  of  the  debt. 
(Bayv.  White,  3  Tyr.,  596;  Aikin  v.  Price,  1 
Dudley,  50;  Noeman  v.  Thompson,  4  Ezcq., 
755;  Goods  V.  Cheeseman,  2  B.  &  Aid.,  328; 
Cutter  dk  Co.  v.  Beynolds,  8  B.  Monr.,  596; 
Wood  V.  Boherts,  2  Starkie,  417;  Bradley  v. 
Gregory,  2  Campbell,  383.)  Murray  dt  Mason 
V.  Snow,  37  Iowa,  410. 

6.  Of  account  by  note:  action.  The 
giving  of  a  note  for  an  account  does  not  operate 
as  a  satisfaction  of  the  account,  unless  it  is  so 
received;  and  an  action  may  be  maintained  on 
the  account.  (Gower  v.  Holloway,  13  Iowa,  154; 
McLaren  v.  Hall,  26  Id.,  297.)  Edwards  dt 
Beardsley  v.  Truloek,  37  Iowa,  244. 

6.  Payment  of  precedent  debt  by 
promissory  note.  The  execution  and  ac- 
ceptance of  a  promissoiy  note  for  a  precedent 
debt  will  not  operate  as  payment  of  the  debt, 
unless  it  be  so  agreed  by  the  parties.  (Gower 
V.  Holloway,  13  Iowa,  154;  Kephart  v.  Butcher, 
17  Id.,  240;  Farwell  <t  Co.  v.  Salpaugh,  32  Id., 
582;  Huse  v.  McDaniels,  33  Id.,  406;  McLaren 
V.  Hall,  26  Id.,  297.)  Farwell  v.  Grier  et  ea.^ 
38  Iowa,  83. 
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16.  Estoppel  most  be  speofaUy 
pleaded.  An  estoppel  must  be  specially 
pleaded  to  authorize  evidence  to  establish  it. 
{Ransom  v.  Stanberryt  22  Iowa,  334.)  PhilUpa 
t.  Van  Schaicky  37  Iowa,  229. 

17.  Allegation  in  respect  to  existence 
and  business  of  corporation.  An  allega- 
tion that  the  plaintiff  is  a  corporation  duly 
organized  and  engaged  in  building  a  nulroad, 
implies  that  it  has  assumed  the  responsibilities 
of  a  common  carrier.  The  ChicagOy  Newton  it 
S,  W*,  B.  B.  Co.  V.  The  Mayor,  etc.,  36  Iowa, 
299. 

18.  When  the  i)etition  alleges  that  defendant 
is  a  corporation,  duly  organized  under  the  laws 
of  the  State,  its  legal  existenoe  and  capacity  are 
not  put  in  issue  by  a  general  denial.  Blackshire 
V,  The  Iowa  Homestead  Co,,  39  Iowa,  624. 

19.  An  allegation  in  a  petition  that  defendant 
is  a  *' corporation  created  by  authority  of  the 
State  of  Iowa,  under  the  name  and  style  of  the 
City  of  Oskaloosa,"'  is  to  charge  defendant  in  a 
corporate  capacity.  A  bare  denial  will  not  put 
in  issue  its  existence  as  a  corporation.  Stier  «. 
The  City  of  Oakaloosa,  41  Iowa,  353. 

20.  The  description  in  the  petition  of  defend- 
ant as  a  city  is  a  sufficient  averment  of  the  &ct 
that  it  is  a  municipal  corporation.    Id» 

21.  Where  the  petition  failed  to  aJlege  that 
the  plaintiff  was  a  corporation  and  judgment 
was  rendered  against  the  defendant  by  default, 
it  was  held  that  the  error,  being  one  which 
would  have  justified  the  setting  aside  of  the  de- 
fault upon  motion  therefor,  would  not  justify  a 
review  in  the  Supreme  Court  upon  an  appeal 
from  the  judgment.  The  Savinge  Bank  of  De- 
corah  V.  Horn  et  ah,  41  Iowa,  55. 

22.  When  a  city  or  town  is  incorporated  by 
special  act,  the  courts  will  take  judicial  notice 
of  its  incorporation,  but  when  it  is  incorporated 
under  the  general  act,  the  fact  of  its  corporate 
character  must  be  pleaded  and  proved.  Ingle 
V.  Jones,  43  Iowa,  286. 

23.  In  an  action  against  a  dty  incorporated 
under  the  general  act,  wherein  the  fact  of  incor- 
poration was  not  pleaded,  evidence  to  charge  an 
authorized  agent  of  the  city  with  acts  for  which 
recovery  was  asked  was  held  not  admissible. 
Hard  v.  The  City  of  Decorah,  43  Iowa,  313. 

24.  Every  lower  degree  of  right  is 
included  in  that  alleged.    Under  the  prac- 


tice of  this  State,  every  lower  degree  of  right 
than  that  pleaded  is  included  therein,  and  where 
an  absolute  gift  is  alleged,  a  lower  degree  of 
title  may  be  shown.  Knott  et  ah  v.  Tincher  et 
al.,  39  Iowa,  628. 

26.  Conolusions  of  law.  While  mere 
abstract  conclusions  of  law  cannot  be  pleaded, 
yet  allegations  which  combine  the  elements  of 
such  conclusions  and  also  of  fact  are  admissible 
in  a  pleading.  Grinde  v.  The  Minnesota  dt  St, 
Paul  R.  B.  Co,,  42  Iowa,  376, 

26.  A  mere  charge  of  fraud  in  a  pleading, 
without  a  statement  of  the  facts  upon  which  the 
charge  is  based,  is  the  averment  of  a  legal  con- 
clusion and  therefore  subject  to  demurrer.  Oek- 
endon  v,  Barnes  et  ux,,  43  Iowa,  615;  Blanchard 
V.  Ware,  Id.,  537. 

27.  Where  a  petition  alleged  that  there  was 
no  evidence  "  on  file  **  by  which  it  appeared  that 
due  notice  and  publication  had  been  given  of  the 
submission  to  a  vote  of  the  people  of  a  proposi- 
tion for  a  special  tax,  it  was  held  that  the  alle- 
gation should  have  been  respecting  the /cm:^  of 
the  submission,  and  that  the  pleading  was  bad 
as  presenting  a  conclusion  of  law.  The  Iowa 
R,  L,  Co,  V,  The  County  of  Sac  et  al,,  39  Iowa, 
124. 

28. :  practice :  demurrer.  The  proper 

remedy,  where  a  pleading  contains  allegations 
of  evidence  or  conclusions  of  law,  is  a  motion  to 
strike,  although  it  may  also  be  assailable  by  de- 
murrer.   Id, 

29.  A  statement  of  fact  is  conclnsiye. 

The  statement  of  a  fact  in  a  pleading  is  conclu- 
sive upon  the  party  making  it,  and  no  evidence 
is  required  to  establish  such  fact.  HambeU  v. 
O'Neal,  39  Iowa,  562. 

80.  Failure  of  proof.  If  the  material 
allegations  of  the  petition  are  neither  proved 
nor  admitted,  the  plaintiff  cannot  recover  upon 
the  iailure  of  the  defendant  to  prove  the  aver- 
ments of  his  petition.  Iowa  County  v,  Huston, 
39  Iowa,  323. 

81.  Jurisdiction:  abatement.  Where 
want  of  jurisdiction  does  not  appear  upon  the 
face  of  \he  petition,  the  objection  should  be  made 
by  pleading  the  facts  in  abatement.  Whether 
or  not  a  motion  to  dismiss  should  be  enter- 
tained, qtuere  9  Meunch  v,  Brettenbach,Al  Iowa,' 
527. 

82.  Construction  of.  Under  our  statute 
and  practioe  pleadings  are  to  be  liberally  con- 
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stziied.     Farrar  dt  Wheeler  v.  Mathewe^  87 
Iowa,  418. 

83.  In  an  action  on  a  note  it  was  pleaded  as 
a  defense  that  the  note  was  given  for  a  sewing 
machine  received  by  defendant  on  trial  and  to 
be  by  him  returned  in  case  it  foiled  to  work 
well;  that  it  did  not  so  work  and  was  retnmed, 
whereby  the  consideration  foiled:  Held,  that 
tiie  defense  pleaded  did  not  seek  to  contradict 
or  vary  the  terms  of  the  note.    Id, 

84.  A  pleading  is  presomed  to  refer  to  exist* 
ing  conditions.  An  allegation  that  a  party  was 
entitled  to  dower  without  specifying  the  time 
when  the  right  attached,  was  held  to  mean  that 
she  was  entitled  to  the  dower  estate  recognized 
by  law  at  the  time  the  pleading  was  filed.  Mc- 
Ccrmack  et  al.  v.  BloeeotHj  40  Iowa,  256. 

85.  Interrogatories:  answers  thereto. 
A  party  answering  interrogatories  annexed  to  a 
pleading  is  not  confined  to  answers  merely  re- 
sponsive, but  may  state  any  new  matter  concern- 
ing the  cause  of  action,  and  the  same  may  be 
read  by  either  party  the  same  as  a  deposition  in 
the  case.    Gwyer  v,  Feggins,  37  Iowa,  517. 

II.  Ths  Petition. 

86.  Same  cause  may  be  stated  in  dif- 
ferent counts*  Under  the  Ck>de  the  same 
cause  of  action  may  be  stated  in  different  counts 
of  the  petition,  and,  while  a  statement  therein 
that  the  counts  relate  to  the  same  cause  of  action 
is  nnnecessaiy,  yet  it  will  not  vitiate  the  plead- 
ing. Pearson  v.  The  Milwaukee  dk  St.  Paul 
B.  Co.,  45  Iowa,  497. 

87.  In  action  for  breach  of  warranty. 
In  an  action  for  breach  of  warranty  of  a  stable 
horse  represented  to  be  sound  and  perfect  in  all 
respects,  it  was  held,  that  an  averment  that  the 
horse  was  unsound,  that  he  was  unable,  except 
once  in  a  great  while,  to  perform  his  duty  as  a 
stable  horse,  was  a  sufficiently  specific  allegation 
of  the  breach  of  warranty.  Schurtz  v.  Klein- 
meffer,  36  Iowa,  892. 

88.  In  action  against  connty  for  de- 
fbcHvB  bridge.  An  averment  in  the  petition, 
in  an  action  against  a  county  for  damages  in- 
Guired  by  defects  in  a  bridge,  that  the  plaintiiF 
had  not  full  knowledge  of  the  defects  is  unnec- 
essary.   Albee  v.  Floyd  County,  46  Iowa,  177. 

89.  In  action  to  quiet  title.  Where  an 
owner  in  possession  of  real  estate  brings  suit  in 
equity  against  adverse  claimants  to  quiet  his 

88 


title  thereto,  section  d274  of  the  Code  (Revision 
of  1860,  Sec.  8602*),  wiU  entitie  him  to  the  re- 
lief sought,  if  sustained  by  the  proofs,  under  a 
general  prayer  for  relief,  if  his  petition  embodies 
the  essential  averments  of  the  statute,  notwith- 
standing it  is  manifest  that  it  was  not  framed 
with  especial  reference  thereto.  PcUon  v.  Lan* 
caster  et  al.,  38  Iowa,  494. 

40.  In  action  on  attachment  bond: 
pleading.  In  an  action  on  attachment  bond, 
the  plaintiff  must  allege  the  iacts  constituting 
the  breach  and  the  non-payment  of  the  damages 
which  it  is  averred  he  has  sustained.  Following 
Ryder  V.  Thomas,  92  Iowa,  56;  Homer  v.  Har^ 
rison  et  al,  87  Iowa,  878. 

41«  In  an  action  for  seduction,  the  al- 
legation of  the  ultimate  fact  of  seduction  is  suf- 
ficient, without  a  statement  of  the  arts  made 
use  of  to  deceive,  or  an  averment  that  they  de- 
ceived the  plaintiff.  Brown  v,  Kingeley,  88 
Iowa,  220. 

42.  To  compel  levy  and  collection  of 
railroad  tax.  In  an  action  to  compel  the 
treasurer  of  a  county  to  levy  and  collect  a  tax 
voted  to  aid  in  the  construction  of  a  railroad^  an 
allegation  that  the  plaintiff  had  made  the  re- 
quisite proof  of  compliance  with  all  the  condi- 
tions upon  which  the  tax  was  to  be  paid  was  held 
good  on  demurrer.  The  B.,  C.  R.  dt  M.  R.  Co. 
V.  Stewart,  89  Iowa,  267. 

48.  On  municipal  bonds.  In  an  action 
against  a  municipal  corporation  to  recover  upon 
its  bonds,  it  is  not  necessary  to  allege  in  the  pe- 
tition that  they  were  not  issued  in  excess  of  the 
constitutional  limitation,  or  that  they  were  issued 
in  the  manner  and  for  the  purpose  authorized 
by  law.  Mosher  v.  Ind.  Sch.  Diet,  of  Steam- 
boat Rock,  42  Iowa,  682. 

44. :  burden  of  proof.    The  bonds 

being  in  the  proper  form  and  signed  by  the  proper 

•  BaoTXOV  8378.  An  acllon  to  determiiie  snd  quiet  tha 
title  of  real  property  may  be  brought  by  any  one  having, 
or  olaiming  an  Interest  therein,  whether  In  or  oat  of  po«- 
eeseion  of  the  aame,  agalnet  any  peiaon  nialwiing  tttla 
thereto  though  not  In  poneeaion. 

Sbo.  83T4.  The  plaintiff  moat  file  his  petttlon  midar 
oath,  aetting  forth  the  natore  and  extent  of  nla  eatate,  and 
describing  the  premiaea  aa  aocnrately  aa  may  be,  and 
averring  that  he  la  oredlbly  Informed  and  balievea  that  the 
defendant  makea  aome  claim  adrerae  to  the  eatate  of  the 
petitioner^  and  praying  for  the  eetabUahment  of  the  plain- 
tiff'a  aetata  agalnat  anoh  adTerae  cUlma,  and  that  the  da- 
fendant  be  bMred  and  foreTer  eatopped  from  having  or 
M^imiiMf  any  righf  or  title  to  the  premiaea  adTt/ae  to  the 
plalntlir  The  notice  in  aoch  action  ahall  aoeorately  dea- 
crlbe  the  property,  and,  in  general  tcmka,  the  natore  and 
extent  of  phuntiff  *s  dalm,  and  ahall  be  aerred  aa  In  othar 
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officers,  the  holder  makes  r  prima  facte  case  by 
their  introduction,  and  any  illegality  in  them 
most  be  affinnatively  established  as  a  defense. 
Id. 

III.  Thb  Anbweb  and  Defbnbeb. 

46.  Sufficiency  of.  An  answer  which  spe- 
cifically denies  the  material  aUegations  of  the 
petition,  and  contains  ayeiments  sufficient  to  put 
the  plaintiff  ui)on  proof,  is  not  vulnerable  to  de- 
murrer. The  answer  tendering  an  issue,  a  judg- 
ment rendered  against  the  defendant  without 
proof,  will  be  (eversed.  Gray  v.  Dye  et  ahj  99 
Iowa,  S60. 

46.  An  answer  alleging  a  defect  of 
parties  plaintiff  is  in  the  nature  of  a  plea  in 
abatement,  and  tenders  an  issue  to  be  tned;  it 
does  not  authorize  a  dismissal  upon  a  refusal  to 
make  new  paities.  MeCormick  et  al.  v.  Blos- 
som, 40  Iowa,  256. 

47  Facts  which  tend  to  mitigate  can- 
not be  pleaded  in  jnstifloation.  A  par- 
tial defense  should  be  pleaded  as  such;  and,  in 
an  action  for  damages,  facts  which  tend  to  miti- 
gate are  not  available  for  that  purpose,  if  pleaded 
in  justification.  Roman  v,  Williams,  41  Iowa, 
680. 

48. :  role  applied.    The  defendant 

answered  in  an  action  for  damages  for  assault 
and  battery,  that  just  previous  to  the  assault  the 
plaintiff  had  applied  opprobrious  epithets  to  de- 
fendant's mother  and  that  he  was  thereby  in- 
duced to  commit  the  act  under  the  impulse  of 
great  excitement.  The  plea  was  held  bad  on 
demurrer.    Id. 

49.  A  partial  defense  of  whatever  character 
must  be  pleaded  as  such.  {The  Davenport  Gas 
L.  dt  Coke  Co.  v.  The  City  of  Davenport,  15 
Iowa,  6;  Martin  V.  Swearengen,  17  Id.,  846.)  Id. 

60.  Equitable  defense.  An  equitable  de- 
fense may  be  pleaded  to  an  action  at  law  pend- 
ing in  the  Circuit  Court.  (HaekeU  v.  High,  28 
Iowa,  539;  Walker  v.  Kynett,  32  Id.,  524.) 
Struman  v.  Roth  et  al.,  37  Iowa,  311. 

61.  Inconsistent  defenses*  The  defend- 
ant may  plead  inconsistent  defenses  and  an  in- 
struction directing  that  the  admissions  in  one 
defense  render  it  unnecessaiy  for  the  jury  to  con- 
sider the  evidence  adduced  in  support  of  another 
is  exToneous.    Barr  v.  Hack  46  Iowa,  308. 

62.  Confession  and  ayoidance.  While, 
if  new  matter  is  pleaded  in  avoidance,  there 


should  be  in  the  same  count  a  confession  thai 
but  for  such  new  matter  the  action  could  be 
maintained  (Anson  v.  Dwight,  18  Iowa,  241), 
yet  such  confession  may  be  by  implication  as 
well  as  direcUy.  Morgan  it  Rogers  v.  The 
Hawkey e  Insurance  Co.,  37  Iowa,  359. 

68.  Set-off:  what  constitutes.  A  cause 
of  action  founded  upon  a  contract  may  be  pleaded 
as  a  set-off  when,  although  it  exists  in  favor  of 
several  parties,  it  may  be  pleaded  by  one  alone, 
or,  when  it  exists  against  several,  it  may  be 
pleaded  against  one.  Allen  v.  Maddox,  40  Iowa, 
124. 

64.  Counter-claim.  A  pleading  based  upon 
a  counter-claim  which  does  not  arise  out  of  the 
contract  or  transaction  set  forth  in  the  i)etitk>n, 
and  is  not  connected  with  the  sulyect  of  the  ac- 
tion, and  does  not  contain  new  matter  constitu- 
ting a  cause  of  action  in  favor  of  all  the  defend- 
ants against  all  the  plaintiffs  may  be  stricken 
from  the  files.  Exline  v.  Lowery  et  al.,  46  Iowa» 
556. 

66.  In  action  on  a  promissory  note. 

In  an  action  to  recover  upon  a  promissory  note, 
allegations  in  the  answer  that  the  plaintiff  is  not 
a  bona  fide  holder  of  the  note,  and  that  it  was 
obtained  by  fraud  and  without  consideration, 
constituted  a  traverse  of  the  petition,  under 
which  evidence  that  plaintiff  had  notice  of  the 
fraud  and  of  want  of  consideration  was  admissi- 
ble.   Moore  v.  Moore,  39  Iowa,  461. 

66.  In  mandamus  proceeding  against 
officer  of  municipal  corporation.    In  an 

action  of  mandamus  to  compel  a  municipal  offi- 
cer to  submit  his  books'  of  account  to  the  officers 
authorized  to  inspect  them,  where  the  defendant 
pleaded  that  he  had  resigned  his  office,  it  was 
held  that  the  answer  was  sulject  ta  demurrer, 
since  he  might  withhold  the  books  notwith- 
standing the  resignation.  Tfie  City  of  Keokuk 
V.  Merriam,  44  Iowa,  432. 

67.  In  action  for  recoyery  of  personal 
property.  In  an  action  for  the  recovery  of 
personal  property  wherein  both  parties  daim 
tiUe,  and  defendant  denies  plaintiff^s  right  of 
possession,  an  averment  by  the  former  of  his 
source  oHitie  is  surplusage.  Whitaker  v.  Sig~ 
ler,  44  Iowa,  419. 

lY.  TheDehurrbb. 

68.  When  erroneous  to  sustain.  The 
sustaining  of  a  demurrer  to  an  entire  aaawer  is 
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enraneons  when  it  eontaiiui  a  genend  denial  of 
the  allegations  of  the  petition.  Lake  et  at.  v. 
Gray  €t  aZ.,  85  Iowa,  459. 

59*  Amendment  of.  A  demnrrer  is  a 
lileading  within  the  meaning  of  section  2689 
of  the  Code,  and  may  be  amended  like  any 
ottier  pleading.  Morrison  v.  Miller  et  al,,  46 
Iowa,  84. 

60«  Conrt  may  permit  withdrawal  of 
pleading  for  demurrer  to  be  filed.  The 
oonzt  may,  in  the  exercise  of  its  discretion,  per- 
mit the  withdrawal  of  a  reply  and  the  filing  of  a 
demurrer  to  the  answer.  Dubuqtte  County  v. 
BeynoldSf  41  Iowa,  454. 

61.  When  objection  as  to  form  will  be 
deemed  to  haye  been  waiyed.  Where  the 
parties  have  recognized  in  a  stipulation  the  fact 
that  a  demurrer  has  been  tendered,  they  camiot 
afterward  ol^ect  that  the  demurrer  should  not 
be  considered  because  it  is  not  in  proper  form. 
Updegraft  v.  Edwards  et  al,,  45  Iowa,  513. 

62.  Must  be  speoiflo.  A  demurrer  must 
be  specific  in  pointing  out  objections  to  the 
pleading  demurred  to.  McLaughlin  v,  Baacom^ 
86  Iowa,  598. 

63.  A  demurrer  is  sufficiently  specific  when  it 
containB  unmistakable  reference  to  the  facts  of 
the  pleading  demurred  to.  Davenport  v,  Whie- 
ler  and  Shields,  46  Iowa,  287. 

64.  That  *'the  matters  therein  stated  are  not 
sufficient  to  constitute  a  cause  of  action  **  is  in- 
sufficient.   Id. 

66.  Another  action  pending.  A  demur- 
rer to  a  i)etition  on  the  ground  that  there  is 
another  action  pending  upon  the  same  cause 
of  action  will  be  sustained  only  when  the  peti- 
tion shows  this  fact  upon  its  face.  Mosher  v. 
The  Ind.  District  of  Steamboat  Rock,  42  Iowa, 
632. 

66.  MiflQoinder  and  non-joinder  of 
parties.  A  *^  defect  of  parties,'*  as  used  in 
section  2876  of  the  Revision,  occurs  where  one 
who  should  have  been  joined,  either  as  plaintiff 
or  defendant,  is  omitted;  but  not  where  persons 
are  joined  who  ought  not  to  be.  This  is  a  mis- 
joinder, and  not  a  defect  of  parties,  and  hence 
not  demurrable  under  said  section.  Mornan  et 
oZ.  V,  Carroll  et  al.,  85  Iowa,  22.  Citing  School 
Diet.  Tp.  of  Sioux  City  v.  Pratt,  17  Id.,  16; 
Byers  v.  Boddbaugh,  Id.,  58. 

67.  Mi£ijoinder  of  parties.    Amiqoinder 


of  parties  constitutes  no  ground  of  demurrer. 
Dubuque  County  v.  Reynolds  et  al.,  41  Iowa, 
454. 

68.  The  defense  that  a  note  was  execu- 
ted on  Sunday  may  be  raised  by  demurrer. 
The  court  will  take  judicial  notice  that  the  day 
upon  which  it  is  alleged  the  note  was  executed 
was  Sunday,    dough  v,  Goggins,  40  Iowa,  825. 

69.  It  is  not  competent  to  assail  a 
clause  or  sentence^  or  several  clauses  or  sen- 
tences, in  a  count  or  petition,  by  demurres.  The 
objectionable  matter  may  be  reached  by  a  mo- 
tion to  strike  out.  Schulte  dt  Wagner  v.  Hen- 
nessy,  40  Iowa,  852. 

70.  A  demurrer  can  be  properly  interposed 
only  when  the  party  offering  it  assails  therein 
the  legal  sufficiency  of  the  entire  count  or  peti- 
tion. The  Diet.  Tovonship  of  White  Oak  v. 
The  Diet.  Township  ofOskaloosa,  44  Iowa,  512. 

71.  Commencement  of  action  in  wrong 
forum.  The  commencement  of  an  action  in 
equiiy  when  it  should  have  been  at  law,  or  vice 
versa,  does  not  constitute  ground  of  demurrer. 
The  appropriate  remedy  in  such  a  case  is  a  mo- 
tion to  transfer  the  action  to  the  proper  docket. 
{Cunningham  v.  Smith,  16  Iowa,  417;  Byers  v. 
Rodabaugh,  17  Id.,  58;  Brown  v.  Mallory,  26 
Id.,  469.)  Gibibs  et  al.  v.  McFadden,  83  Iowa, 
371. 

72.  In  an  equitable  action  improperly 
commenced,  advantage  may  be  taken  of  the 
error  by  a  general  demurrer,  even  though  the 
demurrer  be  not  in  the  precise  language  of  the 
Code,  the  intention  of  the  pleader  to  assail  the 
defect  being  apparent.  Hanna  v.  Hawes,  45 
Iowa,  487. 

78.  That  the  seyeral  defendants  haye 
no  community  of  interest  does  not  consti- 
tute ground  of  demurrer,  but  is  at  most  a  mis- 
joinder of  parties,  to  be  assailed  by  motion. 
The  Dist.  Township  of  White  Oak  v.  The  Diet. 
Township  of  Oskaloosa,  44  Iowa,  512. 

74.  No  legal  capacity  to  sue.    If  one 

of  several  parties  plaintiff  has  no  legal  capacity 
to  sue,  the  remedy  of  defendant  is  by  motion  to 
strike  from  the  petition  the  name  of  the  party 
improperly  joined.    Id. 

76.  Answer  in  denial  not  demurrable. 

An  answer  in  denial*  of  the  allegations  of  the 
petition  cannot  be  assailed  by  demurrer.  (02e- 
son  V.  Hendrickson,  12  Iowa,  222.)  Stuart,  cw- 
signee,  v.  AumUler,  87  Iowa,  102. 
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76.  The  denial  of  a  foot  of  which  the 
oourt  will  take  judicial  notice  cannot  be 
pleaded,  and  the  fact  is  not  admitted  by  demnr^ 
cer.    Cook  et  al.  v.  Talltnan^  40  Iowa,  183. 

77.  Groonda  of.  A  demurrer  can  be  inter- 
posed onV  in  respect  to  matters  appearing  on 
the  face  of  the  pleadings.  Polk  County  v,  Hierby 
S7  Iowa,  d61. 

78.  To  petition  asking  for  writ  of 
mandamus.  Where  the  petition  discloses 
that  the  party  asking  a  writ  of  mandamus  has  a 
plain,  speedy  and  adequate  remedy  at  law,  the 
pleading  should  be  assailed  by  demurrer  and 
not  by  motion  to  dismiss.  Mejfer  v.  The  Cottntif 
of  Dubuque,  43  Iowa,  592. 

79.  EHbot  of  failure  to  demur.  A  fail- 
nre  to  demur  will  not  deprive  the  appeUant  of 
the  right  to  urge  a  legal  objection  to  the  judg- 
ment, when  the  &ct  upon  which  the  objection 
was  based  was  not  pleaded.  Johns  v,  BaiUy  et 
ah,  45  Iowa,  241. 

80.  Effect  of  filing  amendment.   The 

effect  of  filing  an  amendment  to  the  petition 
after  a  demurrer  has  been  interposed  is  to  sub- 
mit to  the  demurrer.  The  Diet,  Tp,  of  White 
OaketaL  v.  The  Diet.  Tp.  of  Oskalooea  et  al., 
44  Iowa,  512. 

81.  If  a  demurrer  be  filed  to  the  amended 
petition,  the  first  demurrer  will  be  considered 
waived.    Id. 

82.  Waiver  of.  The  objection  to  a  ruling 
upon  demurrer  is  waived  by  pleading  over. 
Conner  v.  District  Townehip  of  Ludlow,  35 
Iowa,  375. 

V.  The  Rbflicatiok. 

83.  When  necessary.  An  answer  which 
in  effect  pleads  matters  in  defense  merely,  as 
credits,  payments  or  the  like,  does  not  require  a 
replication.  Burroughs  v.  McLain,  Adm'r,  37 
Iowa,  189. 

84.  A  reply  is  unnecessary  where  the  answer 
does  not  set  up  a  counter-claim  and  the  plaintiff 
has  no  matter  to  plead  in  avoidance  of  the  alle- 
gations of  the  answer.  Davis  v.  Payne  and 
Shadduck,  45  Iowa,  194. 

86.  EfQdot  of  filing  replication  when 
not  necessary.  The  filing  of  a  replication, 
where  no  set-off,  counter-claim  or  cross-demand 
-  is  contained  in  the  answer,  does  not  in  any  re- 
spect affect  the  burden  of  proof,  and  the  case 
stands  the  same  as  though  no  replication  had 


been  filed.    Choyer  v.  Figgins  and  FiggmSt  37 
Iowa,  517. 

VI.  Joinder  of  Causes  of  Action. 


86.  Misjoinder  of  causes  of  action.  In 

a  joint  action  by  two  parties  for  injniy  to  their 
common  proi>eriy,  it  is  a  mii^'oinder  to  aver  an 
independent  cause  of  action  to  each  for  assault 
and  batteiy.  Orant  c.  McCartney,  88  Iowa, 
468. 

87.  In  an  action  for  breach  of  contract  to  se- 
cure the  performance  of  which  the  obligor  had 
executed  a  mortgage,  it  is  not  a  mi^oinder  to 
ask  a  foreclosure  of  the  mortgage.  StapUton  v. 
King  et  al.,  40  Iowa,  278. 

YII.  Unpenied  and  Adiottbd  Allegations. 

88.  Allegations  of  set-off  in  an  answer  to 
which  no  replication  is  filed  in  denial,  will  be 
taken  as  true.    Cooley  v.  Brown,  35  Iowa,  475. 

89.  The  allegations  of  a  pleading  which  are 
not  answered  or  denied  are  to  be  taken  as  true, 
and  evidence  tending  to  controvert  them  is  not 
admissible.  The  Singer  Manufacturing  Co.  v. 
Billings,  39  Iowa,  847. 

00.  K  such  evidence  be  erroneously  admitted, 
it  is  nevertheless  the  duty  of  the  court,  under 
section  2859  of  the  Code,  to  render  judgment  in 
accordance  with  the  admissions  of  the  plead- 
ings.   Id. 

91.  If  an  averment  in  a  petition  be  not  denied 
in  the  sense  in  which  it  is  made,  so  that  by  plain 
implication  of  language  the  allegation  and  the 
denial  fail  to  raise  an  issue,  the  averment  must 
be  taken  as  confessed.  Fellows  v.  Webh,  43 
Iowa,  133. 

92.  Where,  in  an  action  to  foreclose  a  mort- 
gage to  which  there  were  several  parties  defend- 
ant, one  of  them  filed  an  answer  and  a  counter- 
claim stating  facts  sufficient  to  defeat  plaintiff  *s 
cause  of  action,  it  was  error  to  render  judgment 
for  plaintiff.  Farmer's  Nat.  Bank  e.  Fletcher 
et  al.,  40  Iowa,  431. 

93.  An  averment  in  a  pleading  does  not  work 
an  estoppel,  preventing  a  party  from  filing  an 
amendment  after  reversal  on  appeal,  but  it  does 
amount  to  a  solemn  admission  of  fact,  requiring 
evidence  to  contradict  it.  Iowa  Co.  v.  Huston, 
43  Iowa,  485. 

94.  After  a  motion  to  strike  out  certain  aver- 
ments has  been  sustained,  allegations  of  the 
same  matter  in  an  amendment,  not  afterwaids 
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denied,  win  siutaiii  a  decree  in  accordance  theie- 
tvith.  Monlgamerff  et  ah  v.  Gtbbs  et  aL^  40 
Iowa,  652. 

96.  A  faflnie  to  deny  an  allegation  in  a  plead- 
ing does  not  admit  it,  unless  the  matter  of  the 
allegation  be  well  pleaded.  Ahton  v,  Wilson 
m  al.,  44  Iowa,  ISO. 

96*  Under  section  3185*  of  the  Revision,  it 
was  proper  for  the  District  Court  to  render  judg- 
ment against  a  raihoad  company  for  city  taxes 
upon  a  certain  property  for  a  particular  year,  in 
an  action  for  the  same  for  a  period  of  years,  by 
a  mnnidpal  corporation,  where  the  company  did 
not  controvert  its  liability,  but  confessed  that  the 
taxes  were  one  and  payable,  and  offered  judg- 
ment therefor.  The  case  does  not  come  within 
the  provisions  of  section  3404 1  of  the  Revision. 
The  CUy  of  Davenport  v.  C,  R.  L  d^  F.  R.  R. 
Co.,  38  Iowa,  633. 

97.  AdmiBSioiui.  Facts  otherwise  admitted 
in  the  pleadings  of  both  parties  are  not  put  in 
issue  by  a  general  denial.  Moore  et  al,  v.  IsM 
et  al.,  40  Iowa,  383. 

98.  A  note  stipulated  for  the  payment  of  a 
reasonable  attorney's  fee  in  case  suit  should  be 
Iwooght,  the  petition  alleging  $30  to  be  a  reason- 
able fee,  and  the  execution  of  the  note  was  ad- 
mitted; there  was  no  denial  of  the  allegations 
respecting  the  claim  for  attorney's  fees,  and  de- 
fendant's attorneys  claimed  and  were  awarded 
the  opening  and  dose  of  the  argument  on  the 
ground  that  the  pleadings  admitted  such  claim: 
Held,  that  defendant  was  estopped  to  object 
to  the  allowance  of  the  claim  thereafter.  First 
National  Bank  of  Leon  v.  Warrington  et  al.,  40 
Iowa,  528. 

99.  An  admission  in  the  nature  of  a  confes- 
sion and  avoidance  in  one  count  of  an  answer, 
does  not  operate  to  admit  matter  formally  denied 
in  other  counts.  Treadway  v.  The  S.  C.  db  St, 
P.  R.  Co.,  40  Iowa,  526. 

100.  An  admission  in  a  pleading  inconsistent 
with  the  calim  of  the  party  making  it,  where  the 
evidence  introduced  substantiates  the  claim,  will 
not  be  allowed  to  prejudice  his  substantial  rights. 
Newton  and  Seeley  v.  Bealer  et  al.,  41  Iowa,  334. 

*  Bso.  818S.  I  r  only  p^rt  of  the  daim  is  oontroTerted  by 
Om  pleading,  jQdgmeot  may,  at  any  time,  be  rendered  for 
the  part  not  oontroyerted. 

t  Sao  SIM.  After  an  action  for  Qte  reooTery  of  money 
la  brought,  the  defendant  may  offer  In  court  to  oonf eee 
Judgment,  for  part  of  the  amoont  clained  or  part  of  the 
InTolveaint 


the  aotion.  Whereupon,  if  the  plaintiff, 
being  preeent,  refoaea  to  accept  anch  conf eaaion  of  Jad9- 
— f,  m  ftaBof  bla  dumanda  against  the  defendant  In  the 


101.  A  party  making  allegations  in  his  peti* 
tion  which  constitute  distinct  items  of  proof  will 
be  bound  by  such  allegations,  notwithstanding^ 
he  may  have  superseded  the  petition  by  an 
amended  one,  but  aliter  where  averments  are 
made  of  the  existence  of  ultimate  fects  to  be 
established  by  the  evidence.  Johnson  v.  Mc' 
Orew,  etctl.,42  Iowa,  555;  Mulligan  v.  III.  Cen* 
tral  R.  R.  Co.,  36  Id.,  189. 

YIII.  YsBiFicATion  OF  Pleadikos. 

102.  Suffioieiioy  of  verifioation.    An 

affidavit  of  verification  attached  to  a  petition 
and  referring  to  "the  foregoing  petition"  is 
sufficient,  notwithstanding  it  does  not  set  out 
the  names  of  the  parties  to  the  action.  Levy  dt 
Co.  V.  Wilson,  43  Iowa,  605. 

105.  When  made  by  an  attorney.   An 

attorney  who  has  full  knowledge  of  the  facts  set 
forth  in  a  petition,  where  the  plaintiff  himself 
could  have  possessed  no  more  complete  or  cer* 
tain  knowledge,  is  competent  to  verify  a  petition* 
Brady  v.  Otis  etal.,  40  Iowa,  97. 

104.  Made  in  another  state.  Where  the 
affidavit  is  made  in  another  state  before  a  derk 
of  a  court,  an  omission  to  state  in  the  certificate 
that  the  court  is  a  court  of  record  is  not  fatal 
thereto.  Evidence  aliunde  may  be  given  to  es* 
tablish  the  character  of  the  court.  Levy  db  Co. 
17.  Wilson,  43  Iowa,  605. 

IX.  Yabiakcb. 

106.  Between   pleading  and  proof. 

Where  in  an  action  to  recover  for  certain  prom- 
isssory  notes  which  had  been  proved  in  a  former 
action  to  have  been  forgeries,  the  petition  alleged 
a  sale  and  transfer  of  them,  and  the  proof 
showed  that  they  were  bartered  for  a  stock  of 
goods,  it  was  held  no  variance  under  Section 
2996  of  the  Revision.  Snyder  v.  Reno,  38  Iowa, 
329. 

106.  In  an  action  upon  a  policy  of  life  insu- 
rance, the  petition  alleged  the  execution  of  the 
instrument  for  due  consideration,  and  the  answer 
denied  the  payment  of  premiums,  which,  by  the 
terms  of  the  policy,  worked  a  forfeiture.    The 

action,  or  having  had  two  clear  days  notice  that  the  offer 
would  be  made,  of  its  amount,  and  of  the  time  of  making 
it,  fails  to  attend,  and  on  the  trial  does  not  recover  more 
than  was  so  offered  to  be  confessed,  such  plaintiff  shall 

¥%j  all  the  coets  of  the  defendant,  incoxzed  after  ttie  offeci 
he  offer  shall  not  be  deemed  to  be  an  admission  of  the 
cause  of  action,  or  amount  to  which  the  plaintiff  was  en* 
titled,  nor  be  given  in  evidence  upon  the  trial. 
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court  inBtracted  the  jury  that  they  might  inquire 
whether  the  company  had  waived  the  payment 
of  the  premiums:  Held^  that  there  was  no  issue 
raised  by  the  pleadings  which  justified  the  in- 
struction. Bemhard  v.  The  Washington  Life 
Insurance  Co.,  40  Iowa,  442. 

X.  Motions. 

107.  Motion  for  more  specifio  Btate- 
ment.  A  motion  for  more  specific  statement 
will  not  lie  for  any  indefiniteness  in  the  prayer 
or  demand  for  judgment,  but  only  when  the 
facts  on  which  the  pleading  is  founded  are 
stated  in  such  a  manner  that  the  other  party 
cannot  respond  intelligently  thereto.  The  J,  F. 
SeiberKng  Company  v.  Dujardin,  38  Iowa,  403. 

108. :  rule  applied.  Where  a  prom- 
issory note  for  $130  provided  for  attorney's  fees, 
and  the  petition  asked  judgment  for  $160,  a  mo- 
tion for  a  more  specific  statement  was  interposed 
directing  the  plaintiff  to  state  "  whether  any 
part  is  for  attorney's  fees,'*  held^  that  the  mo- 
tion should  have  been  overruled.    Id, 

109.  In  an  action  for  damages  against  a  rail- 
way company,  the  petition  alleged  that  **the 
defendant  by  its  agents  and  servants  did  run 
*  *  one  of  their  engines  in  such  a  grossly 
negligent  and  careless  manner  that  the  same 
ran  against  and  over  '*  plaintiff's  cow  and  killed 
her:  Held,  that  the  petition  was  not  vulnerable 
to  a  motion  for  a  more  specific  statement.  Grinde 
V,  The  M.  dk  SL  P.  R,  Co.,  42  Iowa,  376. 

110.  It  does  not  follow,  because  negligence 
is  a  mixed  question  of  law  and  fact,  that  the 
general  allegation  is  pleading  a  legal  conclusion 
only.  The  facts  necessary  to  be  pleaded  are  not 
merely  physical  flEicts.  It  is  not  allowable  to 
plead  mere  abstract  conclusions  of  law,  having 
no  element  of  fact;  they  form  no  part  of  the  al- 
legations constituting  a  cause  of  action;  but  if 
they  contain  the  elements  also  of  a  fact,  con- 
struing the  language  in  its  ordinary  meaning, 
then  force  and  effect  must  be  given  to  them  as 
allegations  of  fact,  as  when  necessaries  are  fur- 
nished to  an  infant,  or  when  a  deed  or  mortgage 
is  alleged  as  having  been  made,  or  the  owner- 
ship of  property  is  asserted;  the  general  allega- 
tion is  sufficient,  being  the  ultimate  &ct  to  be 
established  by  evidence.  To  allege  more  would 
be  to  plead  the  evidence,  which  is  not  allowable. 
(Oldfield  V.  N.  Y.  dt  Harlem  B.  Co.,  14  N.  Y., 
810;  NoUonv.  Western  B.  Co.,  15  Id.,  444.)  Per 
BoTHBOCK,  J.y  in  Ibid. 


111.  A  party  is  not  prejudiced  by  the  over- 
ruling of  his  motion  for  a  more  specific  statement 
of  matter  which  is  mere  surplusage.  Sehoon- 
over  V.  Hinckley,  46  Iowa,  207. 

112.  In  an  action  against  a  stockholder  to 
recover  upon  his  subscription  for  stock,  wherein 
he  alleged  an  agreement  that  certain  expendi- 
tures made  by  him  should  be  applied  in  pajrment 
of  his  subscription,  it  was  held  that  he  might  be 
required  to  show  whether  such  agreement  was 
in  writing  or  not.    Id. 

113.  Held,  further,  that  he  should  also  be 
required  to  set  out  the  dates  and  amounts  of 
such  expenditure.    Id. 

114.  The  failure  to  specifically  state  in  aa 
action  for  damages  for  breach  of  contract,  the 
damages  suffered  by  the  plaintiff  is  not  assail- 
able by  demurrer,  but  constitutes  ground  for  a 
motion  for  a  more  specific  statement.  McCor- 
mick  V.  Basal,  46  Iowa,  235. 

116.  Motion  to  strike.  It  is  not  error  to 
refuse  to  strike  out  irrelevant  or  redundant  mat- 
ter from  a  pleading  unless  the  party  moving  fbr 
it  is  aggrieved  thereby;  and  he  will  not  be 
deemed  aggrieved  unless  compelled  to  traverse 
facts  which  are  more  properly  evidence  than  sub- 
stantive averments.  Cote  v.  Oilman,  41  Iowa, 
530. 

116.  In  an  action  for  damages  under  a  writ- 
ten contract,  allegations  of  subsequent  promises 
are  immaterial  and  should  be  stricken  out. 
Prosser  v.  Jones  et  al.,  41  Iowa,  674. 

117.  A  party  has  a  right  to  set  forth  his  cause 
of  action  fully,  and  unless  he  burdens  his  plead- 
ing with  matters  that  are  totally  irrelevant, 
impertinent,  or  imposes  upon  the  defendant  the 
necessity  of  specifically  traversing  a  great  num- 
ber of  £Eicts,  which  are  more  properiy  evidence 
in  support  of  a  cause  of  action,  than  substantive 
averments  to  show  that  a  cause  of  action  exists, 
the  defendant  cannot  be  regarded  as  aggrieved 
thereby.  *  *  *  *  Nor  is  a  court  to  be  taxed 
with  the  labor  and  trouble  of  minutely  inspect- 
ing a  pleading  upon  summajy  motion  of  this 
kind  for  the  purpose  of  ascertaining  whether 
averments  are,  or  are  not,  relevant,  unless  in 
cases  where  it  is  absolutely  incumbent  upon  the 
party  to  get  rid  of  them,  to  enable  him  to  frame 
a  proper  answer.  {Maloney  v.  Davis,  15  How., 
261.)    Id. 

118.  In  an  action  against  a  dty  and  railroad 
company  to  prevent  the  occupancy  of  a  street  by 


POOR— POWER  OF  ATTORNEY. 


808 


Medical  Services  for  PaQper-^ilonyeyance. 


the  latter,  and  for  damages  therefor,  it  was  held 
that  allegatioiis  in  the  petition  to  the  effect  that 
other  streets  were  occapied  by  other  raQway 
companies  were  immaterial,  and  might  be 
stricken  out  upon  motion.  Davis  v.  The  C.  d^ 
N,  W,  B.  Co.  et  ah,  46  Iowa,  389. 

XI.  In  Equitt  Cases. 

119.  Prayer  for  general  relief.  Under 
a  prayer  for  general  relief,  a  decree  may  be  ren- 
dered canceling  the  conveyance  of  a  purty  to  the 
suit,  whose  grantor  is  adjndged  therein  to  have 
ho  title  to  the  land  sought  to  be  conveyed. 
{Wilson  V.  Horr,  15  Iowa,  489.)  Laverty  et  al. 
V,  Sextan  d^  Son,  41  Iowa,  435. 

See  title  Eqtjitt,  imte. 


POOR. 

• 

!•  Medioal  services  for  pauper.  The 
board  of  supervisors  has  no  right  to  prescribe 
the  role  that  a  bill  for  medical  services  rendered 
a  panper  shall  only  be  allowed  at  a  regular  meet- 
ing of  the  township  trustees.  Hunter  v.  Jasper 
County  J  40  Iowa,  568. 

2.  When  no  limit  has  been  fixed  for  such  ser- 
vices, the  trustees  must  allow  a  reasonable  com- 
pensation.   Id, 

8.  Steward  of  poor  house.  The  board 
of  supervisors  may  remove  the  steward  of  the 
poor  house  at  their  pleasure,  and  they  cannot 
contract  with  one  for  a  specified  time  in  such  a 
way  as  to  deprive  themselves  or  their  successors 
of  the  power  of  removal.  The  State  v.  Plainer, 
43  Iowa,  140. 

4.  The  poor  farm  is  appurtenant  to  the  poor 
house,  and  whoever  is  appointed  steward  of  the 
poor  house  becomes  ipso  facto  steward  of  the 
poor  farm.    Id, 


FOOB  CONVICT. 

1.  Canoellation  of  judgment.  When  a 
defendant  sentenced  to  pay  a  fine  and  costs, 
after  having  been  imprisoned  for  thirty  days, 
executes  his  note  and  files  the  schedule  provided 
by  section  5005  of  the  Revision,  he  is  not  only 
entitled  to  be  released  from  confinement  but  to 
have  the  judgment  rendered  against  him  can- 
celed. The  Stale  v.  Peek,  87  Iowa,  342.  Fol- 
lowing T?ie  State  v.  Van  Vleet,  23  Iowa,  168. 


2.  Discharge  of  poor  convict.  Where 
one,  convicted  of  keeping  a  nuisance  and  sen- 
tenced to  pay  a  fine,  was  ordered  to  be 'impris- 
oned at  hard  labor  until  the  same  was  paid,  and 
at  the  expiration  of  thirty  days,  no  work  being 
furmshed  him,  he  executed  his  note  for  the  fine 
and  costs,  and  made  a  schedule  of  his  property 
as  provided  in  section  4611  of  the  Code,  held, 
that  he  was  entiUed  to  be  discharged  from  cus- 
tody.   In  re  Jordan,  39  Iowa,  3d4. 

3.  If  a  sheriff,  in  his  answer  in  a  habeas  cor- 
pus proceeding  for  the  discharge  of  a  prisoner 
under  sentence  to  be  detained  until  a  fine  is  paid, 
admits  facts  entitling  him  to  the  discharge  under 
section  4741  of  the  Code,  he  is  not  deprived  of 
the  right  by  the  filing  of  a  substituted  answer, 
averring  that,  in  the  opinion  of  th^  sheriff,  the 
judgment  may  be  satisfied  by  the  labor  of  the 
prisoner.    Id, 

4.  Section  4786  of  the  Code,  authorizes  any 
court  of  record  or  other  tribunal  authorized  to 
imprison  for  the  violation  of  any  law,  when  ren- 
deringfinaljudgmentof  imprisonment,  ''whether 
for  non-payment  of  fine  or  otherwise,"  to  deter- 
mine "whether  such  imprisonment  shall  be  at 
hard  labor  or  not."  Section  4741,  among  other 
things,  provides  that  *'no  person  shall  be  en- 
titled to  the  benefit  of  the  law  providing  for  the 
liberation  of  poor  convicts,  if,  in  the  opinion  of 
the  sheriff,  the  judgment  may  be  satisfied  by  the 
labor  "  of  the  person  imprisoned.  Waiving  any 
question  as  to  the  validity  of  this  provision,  pro- 
fessing to  confer  upon  the  sheriff  the  power  to 
decide,  whether  or  not  a  prisoner  in  his  custody 
shall  be  entitled  to  liberation  from  imprisonment 
according  to  law,  we  think  that,  the  sheriff  hav- 
ing clearly  shown  by  his  answers,  not  only  that 
in  his  opinion  the  judgment  could  not  be  satis- 
fied by  the  labor  of  the  prisoner,  but  facts  also 
establishing  the  correctness  of  his  opinion,  ap- 
pellant was  then  clearly  entitled  to  be  discharged 
from  custody,  and  the  subsequent  change  in  the 
opinion  of  the  sheriff  cannot,  under  the  facte  of 
the  case,  operate  to  deny  the  prisoner  of  this 
right.    Per  Milleb,  Ch.  J.,  in  Ibid. 


FOWEB  OF  ATTORNEY. 

1.  Conveyance.  The  execution  of  a  simple 
power  without  words  of  conveyance,  but  author- 
izing a  conveyance  to  be  made  upon  certain 
conditions  and  for  certain  purposes,  veste  no  in- 
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terest  in  the  benefidaiy.    Tharp  et  ol.  v.  Bren- 
neman,  41  Iowa,  251. 

See  CoNYETAircB,  ante. 
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L  In  Dibtbict  and  Cibctjit  Coubts. 
a.  Generally, 
h.  Trials, 
e.  Practice  in  default  cases. 

d.  Motions. 

e.  Non-suit  and  dismissal. 

f.  Directions  and  exceptions. 

g.  Proceedings  after  reversal  in  Su' 

preme  Court. 

11.  On  wAtfbal  to  thb  Supbbmb  Coubt. 
a.  tteneral  rule  as  to  review. 
(1)  Generally^ 
{2)  Questions  not  passed  upon  by 

the  court  below. 
{3)  Error  without  pr^udice. 

(4)  Assignment  of  error. 

(5)  Waiver  of  error. 

h.  The  record  and  abstract. 

c.  Presumptions  arising  on  the  record; 

showing  of  affirmative  error. 

d.  Exceptions  and  objections. 

e.  In  equity  causes. 


I.  In  Distbict  and  Cmcurr  Coubts. 
a.  Generally. 

1.  In  action  for  breach  of  warranty.  In 

an  action  on  a  breach  of  warranty  in  the  sale 
of  a  threshing  machine,  the  defendants  before 
answering  moved  the  court  for  permission  to  use 
the  machine  in  question,  for  the  purpose  of  test- 
ing its  capacity  to  do  such  work  as  it  was  war- 
ranted to  do.  The  motion  was  denied.  Held^ 
that  the  action  of  the  court  was  not  erroneous. 
Rogers  v.  Hanson  <t  Co.^  35  Iowa,  283. 

2.  Bight  of  counsel  to  comment  on 
motion  attached  to  papers.  A  motion  for 
continuance  being  a  part  of  the  record,  may  be 
commented  upon  by  opposite  counsel  in  their 
argument,  without  its  having  been  formally  of- 
fered in  evidence.  Cross  v.  Garrett,  85  Iowa, 
480. 

3.  Bight  of  counsel  to  comment  on 
papers.  Where  the  record  of  proceedings  ap- 
propriating the  right  of  way  for  a  railroad  com- 
pany are  offered  in  evidence,  opposite  counsel 


have  a  right  in  their  aigument  to  comment  ob 
any  portion  of  such  record.  Kostendader  v. 
Pierce,  37  Iowa,  645. 

4.  Consideration  of  motions  and  de« 
murrers.  The  trial  court  may  take  a  reasonable 
time  for  the  consideration  of  questions  raised  by 
demurrer,  and  may,  in  its  discretion,  postpone 
its  ruling  thereon  until  a  particular  time  or  a 
subsequent  term.  Thompson  v.  Bumham,  35 
Iowa,  411. 

6.  Suggestion  by  the  court.    It  is  not 

error  for  the  court,  during  the  progress  of  a  trial, 
to  suggest  its  views  upon  a  point  involved  in 
the  case,  and  ask  an  expression  of  counsel  re- 
specting  it,  even  though  the  point  has  not  been 
previously  touched  by  pleadings  or  motion. 
Hinkle  et  al.  v.  Davenport  et  aZ.,  38  Iowa,  355. 

6.  Change  of  previous  ruling.    It  is 

competent  for  the  trial  court  to  change  its  pre- 
vious rulings  upon  a  demurrer  at  any  time  dur- 
ing the  term.    Brace  v.  Grady,  36  Iowa,  352. 

7.  Correction  of  prior  ruling.  Where 
a  demurrer  to  a  petition  has  been  sustained,  and 
the  defendant  moves  to  strike  from  the  files  aa 
amended  petition  upon  the  ground  that  it  pre- 
sents no  case  materially  different  from  that  made 
in  the  original  petition,  the  court,  if  satisfied 
that  its  former  ruling  on  the  demurrer  was  er- 
roneous, may  reconsider  the  same  and  overrule 
both  the  demurrer  and  the  motion  to  strike. 
Jenkins  et  al.  v.  Shields  et  al,,  36  Iowa,  526. 

8.  Judgment  as  for  want  of  an  answer. 

To  entitie  a  plaintiff  to  judgment  for  want  of 
an  answer,  under  §  2863*  of  the  Revision,  which 
authorizes  a  judgment  as  for  want  of  a  pleading 
when  a  third  answer  shall  be  adjudged  insuffi- 

*  Ssonnir  9881.  When  a  petltioii,  aaswor,  or  replj 
shaU  be  adjudged  InsnificieDt  in  whole  or  In  part  npon  d»- 
mnrrer,  or  the  whole  or  some  part  thereof  atncken  out  on 
motion,  the  proper  party  may  file  a  farther  like  pleading 
within  snch  time  aa  the  court  may  then  direct  and  the 
same  shall  hold  aa  to  the  answer  or  reply  of  a  party  whose 
demorrrer  is  oyermled,  and  in  either  caae,  In  default  of 
such  pleading  being  so  filed,  the  court  shall  proceed  with 
the  cause  in  the  same  manner  as  if  no  such  original  plead- 
ing had  been  filed. 

Sbo.  2868.  If  such  second  petition,  answer,  or  r^ply  be 
filed,  and  In  like  manner  be  adjudged  ineufflcient,  or  the 
whole  or  some  part  thereof  in  uke  manner  sMoken  out, 
the  party  filing  such  second  pleading  shall  be  taxed  ten 
dollars,  or  some  smaller  sum.  In  ue  discretion  of  the 
court,  as  costs,  and  file  a  like  pleading  Instanter ;  or  in  de- 
fault thereof,  the  court  shall  proceed  with  the  oaoae  in  the 
same  manner  as  if  no  second  pleading  had  been  filed. 

Sso.  2808.  If  a  third  petition,  answer,  or  reply  be  ad- 
judged insuflLdent,  as  abnre,  or  the  wlmle  or  soma  part  be 
stricken  out,  the  party  filing  such  pleaoing  shall  be  taxed 
iifteen  dollars,  or  a  smaller  sum,  in  the  disoretioa  of  the 
court,  as  costs,  and  no  further  petition,  answer,  or  wptf 
shall  be  filed,  but  Judgment  shall  be  rendend  aa  for  want 
of  sych  pleading. 
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dent,  it  is  neoessary  that  it  Bhall  be  so  adjudged. 
Middle  v.  Backus,  86  Iowa,  430. 

9.  A  motion  Hfler  a  motion^  or  a  denmr- 
rer  after  a  demnner  to  the  same  pleading^  is  not 
allowable.    Rev.  §  2866.*    Jd. 

10.  Granting  of  role  for  production 
of  papers.  The  granting  of  a  role  upon  the 
opposite  party  for  the  prodaction  of  papers  in  a 
matter  resting  within  the  discretion  of  the  court. 
(Code,  §  3685.)  Allison,  8mUh  dt  Johnson  v. 
Yaughn,  40  Iowa,  421. 

11.  ICattera  resting  in  discretion  of 
oonrt.  A  motion  to  dissolve  an  iigunction 
having  been  filed  and  afterwards  a  demurrer 
to  tiie  answer,  it  was  not  error  for  the  court  to 
first  determine  the  latter,  the  order  of  precedence 
in  such  case  resting  entirely  in  the  discretion  of 
the  court.  MiUer  et  ux,  v,  Felkner  st  al,,  42 
Iowa,  458. 

12.  Sections  2640  and  2641  of  the  Code  apply 
only  to  motions  assailing  pleadings  and  have  no 
reference  to  a  motion  to  dissolve  an  iigunction. 
Id. 

18.  Leave  to  file  demurrer.  Where 
leave  has  been  granted  for  an  extension  of  time 
in  which  to  file  an  answer,  it  is  within  the  dis- 
cretion of  the  court  to  permit  a  demurrer  to  be 
filed,  and  the  action  of  the  court  will  not  be  re- 
versed unless  it  be  shown  that  there  was  preju- 
dicial error  in  the  ruling.  Oray  f*  Myers,  45 
Iowa,  158. . 

14.  Suit  brought  in  wrong  forum.  An 
olqection  that  the  remedy  sought  in  chancery 
should  have  been  pursued  at  law  cannot  be  raised 
by  demurrer,  but  should  be  presented  by  motion 
to  transfer  the  cause.  The  Ind,  Seh,  List,  of 
Georgia  et  al.  v.  The  Ind,  Seh,  Diet,  of  Victory 
et  ah,  41  Iowa,  321. 

15.  Where  agreement  to  arbitrate,  and 
an  award  is  pleaded.  The  remedy,  where 
the  defense  is  an  agreement  to  arbitrate  and  an 
award,  should  not  be  sought  by  a  motion  to  dis- 
miss, but  by  an  answer  in  abatement.  Hynes 
i>.  S.  A.  dtD.R'y  Co.,  38  Iowa,  258. 

16.  Where  plaintiff  asks  damages  for  the  al- 
leged appropriation  of  a  right  of  way,  and  de- 
fendant moves  to  dismiss  on  the  ground  that  the 
controversy  has  been  submitted  to  arbitration 

*  Sbotxon  3866.  A  motton  afto:  a  motion,  or  a  demurs 
nr  after  a  demtarer,  to  the  same  pleading,  sball  not  be 
allowed;  but  each  motion  and  each  demurrer  thaU  state 
aD  the  obJeoUona  to  any  pleading  whtoh  ue  intended  to 
be  made  to  it,  exoept  that  a  demurrer,  on  the  groond  of 
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and  an  award  made,  held,  that  the  plaintiff 
had  a  right  to  disprove  the  agreement  to  arbi- 
trate or  to  show  that  it  was  procured  by  fraud, 
and  the  motion  was  according^  properly  over- 
ruled.   Id. 

17.  Findings  of  flM)t  by  court:  form. 

Where  the  plaintiff's  attorney  submitted,  in  the 
form  of  questions,  the  points  on  which  he  asked 
special  findings,  and  these  questions  were  an- 
swered l^  Uie  court,  plaintiff  cannot  complain 
that  the  findings  were  not  in  the  form  required 
by  law.    Olson  v.  Martin,  88  Iowa,  346. 

18. :  conoluBions  of  law.  No  ob- 
jection can  be  made  in  such  a  case  that  the 
findings  present  no  conclusions  of  law,  when  the 
questions  involved  no  points  of  law.    Id. 

b.  Trials. 

19.  Trials  to  the  court.  The  determina- 
tion by  the  court  of  the  question  of  the  genuine- 
ness of  a  written  signature  upon  the  evidence 
of  experts,  by  comparison  of  handwriting,  is  en- 
titled, on  appeal,  to  the  same  consideration  as 
the  verdict  of  a  jury.  Lay  v.  Wissman,  86 
Iowa,  305. 

20.  Questions  of  law  and  of  flftct.  Where 
a  cause  ia  tried  by  the  court  without  a  juiy,  it  is 
for  the  court  to  determine  whether  a  given  ques- 
tion be  one  of  law  or  fa^t,  but  a  decision,  cor- 
rect in  its  conclusions,  will  not  be  disturbed 
because  the  one  is  confounded  with  the  other. 
Ayres  v.  Bane,  39  Iowa,  518. 

21.  Where  evidence  tending  to  estab- 
lish flaots  not  in  issue  by  the  pleadings  has 
been  admitted  without  objection,  it  is  proper  to 
instruct  the  juiy  upon  the  legal  effeci  of  such 
evidence.    Collins  v.  Collins,  46  Iowa,  60. 

22.  Failure  to  find  on  particular  fttct. 

No  error  can  be  assigned  upon  a  failure  of  the 
court  to  find  upon  any  particular  fact  when  no 
request  therefor  has  been  made  by  either  party. 
Ruble  V.  Atkins,  39  Iowa,  694. 

23.  Admission  of  additional  evidence. 

The  court,  in  the  exercise  of  discretion,  may 
permit  a  party  to  introduce  evidence  omitted  by 
inadvertence,  mistake  or  ignorance,  after  he  has 
rested  his  case.  McNichols  d.  Wilson  et  al.,  42 
Iowa,  385. 


insnillaient  atatement  of  facta  to  oonstltate  a  eaaae  of 
tion,  defense,  eet-oif,  ooanter-daim,  oroaB-demand,  or 
reply,  may  be  flled  at  any  time  before  answer  or  reply, 
nnless  the  points  thereof  have  been  already  made^  or 
conld  have  been  made  in  a  prior  demnner. 
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24.  Sabmiflsion  of  oaoses  together.  An 

agreement  between  the  parties  that  an  action  at 
low  and  an  equitable  action  shall  be  tried  by  the 
court  at  the  same  time  and  upon  the  same  evi- 
denoe,  does  not  have  the  eftect  to  change  the 
character  of  the  actions.  Leighton  v.  Orr,  44 
Iowa,  679. 

26.  The  granting  of  separate  trials, 

where  there  are  several  parties  with  different  in- 
terests, rests  largely  within  judicial  discretion. 
KiJboume^  Jenkins  dt  Co,  v.  Jennings  dt  Co,  et 
ah,  40  Iowa,  473. 

26.  Onus  probandi:  who  has  the  af- 
firmative. In  an  action  upon  a  judgment  ad- 
mitted by  the  pleadings  but  alleged  to  have  been 
rendered  without  jurisdiction,  the  onus  ia  upon 
the  defendant  and  he  has  the  affirmative  of  the 
issue.    Lowe  v.  Lowe,  40  Iowa,  220. 

27.  Trial  of  actions  oommenoed  before 
code  took  efibot.  Section  50  of  the  Code  of 
1873  requires  that  all  actions  commenced  before 
the  Code  took  effect  shall  be  conformed  to  its 
provisions  so  fieur  as  may  be  consistent  with  the 
substantial  rights  of  the  parties.  ( Thatcher  r. 
Haun,  12  Iowa,  303.)  Wadsworth  v.  Wads- 
worth,  40  Iowa,  448. 

28.  In  an  action  for  divorce  commenced  before 
the  Code  took  effect,  and  tried  afterward,  either 
of  the  parties  had  the  right  to  demand  a  jury 
trial.    (Byers  v,  Rodaibaugh,  17  Iowa,  53.)    Id, 

e.  Practice  in  default  eases. 

29.  Beview  of  order  setting  aside  de- 
fiault.  The  trial  court  has  a  large  discretion  in 
passing  on  motions  to  set  aside  deflEuilts,  and  its 
action  thereon  will  not  be  disturbed  except  in  a 
dear  case  of  abuse.  Marsh  v.  Colony,  36  Iowa, 
603. 

30.  Motion  to  set  aside.  Where  a  motion 
for  a  more  specific  statement  of  the  cause  of  ac- 
tion was  overruled,  and  thereupon  an  applica- 
tion for  change  of  venue  on  account  of  prejudice 
of  the  judge  was  filed,  which  was  withdrawn 
from  the  files  by  plaintiff's  attorney  and  the 
court,  without  knowledge  of  the  application, 
rendered  judgment  by  default,  held,  that  the 
default  should  have  been  set  aside  without  re- 
quiring a  showing  of  a  meritorious  defense,  and 
liie  application  for  change  of  venue  should  have 
been  considered  by  the  court.  Beasley  v.  Cooper 
€t  ah,  42  Iowa,  542. 

81.  A  de&ult  will  only  be  set  aside  when  the 


motion  therefor  is  sustained  by  an  affidavit  dis- 
closing a  meritorious  defense.  District  Town- 
ship  of  Newton  v.  White,  42  Iowa,  608. 

82. :  in  garnishment  proceeding. 

Where  a  garnishee  was  required  to  make  his 
answer  more  specific,  and  upon  failure  to  do  so 
judgment  was  rendered  against  him  by  default, 
it  was  held  that  a  motion  to  set  aside  the  de&ult 
should  have  been  made  at  the  same  tenn  the 
de&ult  was  entered.  Scamahom  v,  Scott  et  al,, 
42  Iowa,  529. 

88. :  suspension  of  execution.   It 

was  error  for  the  court,  after  the  garnishee  had 
appeared  and  judgment  for  default  was  ren- 
dered for  failure  to  comply  with  the  order  of 
court,  to  suspend  execution  and  give  the  garni- 
shee time  to  answer.    Id. 

84.  EfQdct  of  extending  time  to  file 
answer.  By  extending  the  time  to  file  an  an- 
swer, the  time  to  file  a  demurrer  is  not  likewise 
extended,  and  if  any  other  pleading  than  the 
one  specified  in  the  order  extending  the  time  be 
filed  after  noon  of  the  second  day  of  the  tenn, 
default  may  be  entered.  Diet.  Tp.  of  Norton 
V.  White  et  al.,  42  Iowa,  608. 

86.  Estoppel  of  party  in  default  of 
right  to  complain.  A  party  in  default  can- 
not complain  that  an  order  of  the  court  respect- 
ing the  time  in  which  evidence  should  be  taken 
has  not  been  complied  with.    Id. 

86.  Efibot  of  default  of  one  of  several 
defendants  in  equity  case.  If  one  of  sev- 
eral defendants  in  an  equitable  action  makes 
default,  and  the  plaintiff's  action  is  not  sus- 
tained as  to  those  who  appear,  default  cannot 
be  entered  and  judgment  rendered  against  the 
party  faiUug  to  appear,  and  the  petition  should 
also  be  dismissed  as  to  him.  Curtis  et  al,  v. 
Smith  et  al,,  92  Iowa,  665.  Approving  Parson  v. 
David,  4  Id.,  110. 

d.  Motions, 

87«  Notice  of  motion.  A  parly  in  ooiozt 
must  take  notice  of  a  motion  filed  during  a  tenn 
of  court  for  final  judgment.  No  other  notice 
than  the  filing  is  necessary.  Wagner  v.  Ties  et 
al.,  S6  Iowa,  5d9. 

86.  Motion  to  strike  bill  of  exceptions. 

A  motion  will  not  lie  to  strike  the  bill  of  excep- 
tions on  the  ground  that  it  does  not  oortectly 
present  the  evidence.  Hughes  v,  Stanley,  45 
Iowa,  622. 
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89.  Where  time  is  allowed  beyond  the  tenn 
for  settling  a  bill  of  exceptions,  upon  failure  to 
file  it  within  the  time  designated  it  will  be 
stricken  finom  the  files  upon  motion.  Pannenter 
r.  EUicU  et  al.,  45  Iowa,  817. 

40.  Motion  in  arreet  of  judgment. 

Where  the  petition  is  defective  in  substance,  and 
the  defendant  answers  instead  of  demuning 
thereto,  he  may  interpose  a  motion  in  arrest 
of  judgment  after  trial.  Edgerly  v.  Farmers* 
Insurance  Co,f  43  Iowa,  587. 

41.  Under  section  2847,  of  the  Revision,  all 
objections  to  the  mi^'oinder  of  causes  of  action 
must  be  made  before  defense,  or  they  will  be 
deemed  to  have  been  waived.  Such  objections 
cannot  be  first  made  by  a  motion  in  arrest  of 
judgment.  The  Des  Moines  Valley  Live  Stock 
Jns.  Co,  V.  Henderson,  8  Iowa,  446. 

42.  More  speoiflo  statement.  When  the 
petition  in  an  action  for  damages  against  a  diy 
asked  a  recovery  for  loss  of  family  stores  without 
specifying  them,  evidence  showing  the  items  and 
I^T  value  was  properly  admitted.  If  the  de- 
fendant desired  information  in  advance  of  the 
evidence  as  to  what  the  items  were,  he  should 
have  moved  for  a  more  specific  statement.  Bar' 
tie  V,  City  of  Des  Moines,  88  Iowa,  415. 

43.  To  set  aside  report  of  referee. 

Where  the  parties  agreed  to  a  reference,  with 
the  stipulation  that  either  should  have  thirty 
days  after  the  report  should  be  made  to  file  ex- 
ceptions thereto,  and  the  referee  reported  in 
vacation  without  consent  of  parties,  held,  that 
in  a  legal  sense  the  report  did  not  come  into 
court  until  the  first  day  of  the  following  term, 
and  that  a  motion  to  set  aside  the  report  could 
then  be  made.  Michael  v,  Longman,  42  Iowa, 
484.  The  case  of  Roberts  v,  Cass,  27  Id.,  225, 
distinguished  from  the  present  one. 

e.  Non^suit  and  dismissal. 

44.  Whenever  the  essential  or  integral  ele- 
ments of  a  cause  of  ^tion  are  wholly  without 
proof,  the  court  may  order  a  non-suit  and  refuse 
to  allow  the  case  to  go  to  the  juiy.  (Allen  v, 
Fegram,  16  Iowa,  164;  Muldowney  v.  The  HI, 
Cent,  B,  B,  Co.,  82  Id.,  176;  Way  v.  The  III. 
Central  B.  B,  Co.,  85  Id.,  585.  See,  also,  Allyn 
V,  Boston  dt  Albany  B.  B.  Co.,  105  Mass.,  77; 
Pennsylvania  B.  B.  v.  Beale,  78  Pa.  St.,  504.) 
Murphy  v.  The  C,  B.  I.  d^  P.  B,  B.  Co.,  45 
Iowa,  661. 


46.  The  court  cannot  take  a  case  from  the 
jury  if  there  is  any  conflict  in  the  evidence,  and 
only  has  the  power  to  do  so  when  a  party  offers 
no  evidence,  or  all  the  proof  on  both  sides  points 
in  the  same  direction.  Powers  v.  The  City  of 
Council  Bluffs,  45  Iowa,  652. 

46.  Dismissal  of  oanse:  what  will 
amount  to.  Where  a  plaintiff  by  bis  counsel 
enters  a  dismiBHal  of  his  cause  in  writing  on  the 
back  of  the  petition,  with  a  manifest  intent  of 
dismissing  it,  and  both  parties  act  accordingly, 
the  action  will  be  deemed  dismissed  and  its  pen- 
dency cannot  be  relied  upon  to  defeat  a  subse- 
quent action  for  the  same  cause.  The  First 
National  Bank  of  Ft.  Dodge  v.  Haire  et  a/.,  86 
Iowa,  448. 

47.  In  an  action  in  equity  in  the  Circuit  Court 
of  the  United  States  the  defendant  ansyrered  to 
the  merits,  without  interposing  technical  objec- 
tions; the  attorneys  for  plaintiff  having  with- 
drawn their  appearance  the  court  dismissed  the 
bill,  reciting  in  the  decree  that  the  cause  had 
been  submitted  upon  the  "pleadings  and 
proofs:**  Held,  that  the  decree  constituted  a 
bar  to  an  action  upon  the  same  cause  of  action 
in  the  State  court.  ScuUy  v.  The  CB.dt  Q, 
B,  Co.,  46  Iowa.  528. 


48. 


withdrawal  of  appearance. 


This  result  is  not  affected  by  the  fact  that  the 
attorneys  of  plaintiff  witiidrew  their  appearance, 
since  it  appeared  that  the  case  was  submitted 
and  determined  upon  its  merits.    Id, 

49.  Where  the  record  recited  that  an  action 
was  dismissed  for  a  defect  in  the  notice,  and  that 
thereupon  a  motion  to  dismiss  the  attachment  was 
overruled,  with  leave  to  the  officer  to  amend  his 
return,  and  that  the  cause  was  continued  to  the 
next  term,  held,  not  to  amount  to  a  diamissal 
of  the  action.  Wood,  Bacon  <t  Co,  v.  Young, 
38  Iowa,  102. 

60.  The  dismissal  of  an  action  upon  a  prom- 
issory note  before  the  filing  of  an  answer  does 
not  confer  upon  the  defendant  the  right  to  have 
the  cause  re-docketed  that  he  may  plead  usury. 
Tufts  V.  Bauserman,  46  Iowa,  241. 

61.  A  cause  is  not  finally  submitted  to 
the  jury,  within  the  meaning  of  section  2844* 
of  the  Code,  until  they  have  been  directed  to 
proceed  to  the  consideration  of  their  verdict,  and 

*  SaonoN  3844.    An  Mtton  msy  be  dtemliMd,  and  sooh 
fflimtiwal  ahall  be  wltlumk prejndioe  to  a  fnture  aotion: 
1.  By  the  plaintiff,  before  the  .Anal  anbmlMlon  of  tlie. 
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it  may  be  dismissed  without  pr^'ndice  after  the 
oompletion  of  the  charge  of  tiie  court.  Harris 
V,  BeametaL,  46  Iowa,  118. 

62.  Equity  praotioe.  The  Circuit  Court  of 
the  United  States  is  not  governed  by  the  code 
of  civil  practice  of  this  State  in  chancery  cases, 
and  the  provisions  of  the  Code  do  not,  therefore, 
apply  to  the  disTnissa]  of  such  causes  in  that 
court.  Scully  v.  The  C,  B,  dt  Q,  R.  E.  Co,,  46 
Iowa,  528. 

/.  Objections  and  exceptions. 

53.  Waiyer  of  necessity  of  formal  ex- 
ceptions. An  agreement  by  the  attorneys  in 
a  caae  that  it  may  be  decided  in  vacation  and 
judgment  entered  as  of  the  previous  term,  sav- 
ing to  either  party  the  right  to  appeal,  stands  in 
lieu  of  an  exception  to  the  decree,  and  obviates 
the  necessity  of  one.  Wolf  v.  Smith  et  al,,  36 
Iowa,  454. 

64.  When  and  how  taken.  The  bill  of 
exceptions  may  be  signed  by  consent  of  the  par- 
ties after  the  adjournment  of  the  tenn.  Har- 
rison  v.  Charlton,  42  Iowa,  572. 

66.  Exceptions  to  the  instructions  given  or 
refused  must  be  taken  at  the  time  the  juiy  is 
charged  or  within  three  days  after  ther  verdict, 
or  the  errors  assigned  upon  them  will  not  be 
considered  by  the  Supreme  Court.    Id. 

66.  Where  an  exception  is  made  a  part  of  the 
record  of  the  court,  no  bill  of  exceptions  is  nec- 
essary to  preserve  it  on  appeal.  Laub  v.  Paine 
et  al.,  46  Iowa,  550. 

67«  Exception  to  instructions.  A  gen- 
eral exception  to  instructions,  some  of  which  are 
correct,  raises  no  question  for  the  consideration 
of  the  appellate  court.  Euter  v.  Foy,  46  Iowa, 
132;  Moore  v.  Gilbert,  Id.,  508. 

68.  An  exception  to  instructions  between  cer- 
tain numbers  given,  and  ''to  each  of  them,"  is 
sufficientiy  specific  when  the  objection  is  made 
at  the  time  the  instructions  are  given.  Mann  v. 
The  S.  C.  it  P.  E.  Co.,  46  Iowa,  637. 

69.  Evidence  cannot  be  first  assailed 
by  exceptions  to  instructions.  Objection 
should  be  made,  if  at  all,  when  the  evidence  is 


case  to  the  Jury,  or  to  the  court  when  the  eoUon  !■  by  the 
oonrt; 

9.  By  the  court,  when  the  pUntlff  fails  to  appear  when 
the  case  is  called  for  trial; 

8.  By  the  court,  for  want  of  neceeeary  partiea,  when  not 
made  according  to  the  requirement  of  the  conrt; 

4.  By  the  court,  on  the  application  of  aome  of  the  de- 
fendanta  when  there  are  others  whom  the  plalntUf  f alia  to 
proaecnte  with  diligence; 


offered.  LeGrand  Quarry  v.  Reichard,  40  Iowa, 
161. 

See,  further,  Bills  of  Exception. 

g.  Proceedings  after  reversal  in  supreme  court: 

00.  Where  a  judgment  is  reversed  in  this 
conrt  on  the  ground  that  the  report  of  the  re- 
feree upon  which  it  was  rendered  is  in  conflict 
with  the  law  and  the  facts,  and  remanded,  it 
must  be  re-tried  in  tiie  court  below;  and  judg- 
ment there  cannot  be  entered  for  the  successfol 
party  in  the  appeal,  upon  the  procedendo,  and 
without  a  trial.    Gray  v.  Eegan,  87  Iowa,  688. 

61.  Where  the  referee  holds  that  the  plaintiff 
failed  to  establish  certain  material  facts  alleged 
in  the  petition,  and  so  reported,  and  the  court 
thereon  rendered  judgment  for  defendant,  and 
upon  appeal  the  finding  of  the  referee  was  held 
erroneous  on  the  ground  that  such  facts  were  not 
denied  in  the  answer,  and  the  judgmoit  wai 
for  that  reason  reversed,  upon  the  case  being 
remanded  to  the  court  below,  judgment  can- 
not be  entered  for  defendant  without  a  new 
trial.   Id. 

62.  After  a  cause  involving  the  facts  above 
stated  is  remanded  to,  and  redocketed,  in  the 
court  below,  the  defendant  ought  to  be  permitted 
to  file  an  amended  answer  denying  the  fact  al- 
leged in  the  petition,  which  the  court  held  wair 
not  denied,  and  a  reftisal  to  allow  such  an  amend- 
ment is  erroneous.  {Jones  v.  Clark,  31  Iowa, 
497.)    Id. 

63.  Where,  on  appeal  to  the  Supreme  Court,' 
the  ruling  of  the  conrt  below,  in  sustaining  a 
demurrer  to  appellant's  answer,  is  affirmed,  but 
the  cause  is  remanded  with  leave  to  appellant  to 
answer  as  to  certain  portions  of  plaintiff's  peti- 
tion, he  is  not  restricted  to  pleading  matters  of 
defense  only,  but  may  allege  facts  entitling  him 
to  affirmative  relief,  either  at  law  or  in  equity. 
Lake  et  al.  v.  Gray,  impleaded  with  Joseph  Wil- 
lis, 85  Iowa,  44. 

64.  In  a  law  action  the  reversal  of  a  judg- 
ment precludes  a  new  trial  only  when  the  facts 
in  issue  are  settied  either  by  agreement  of  the 
parties,  a  finding  by  the  conrt,  or  the  special 

6.  By  the  court,  for  disobedience  by  the  party  of  an  oi^ 
der  concerning  the  pleadings  or  any  proceeding  In  Hie  ac- 
tion. 

Bbo.  384S.  In  all  other  cases  upon  the  trial  of  fheacUon, 
the  dedaion  mnst  be  upon  the  merlta. 

Sxo.  3486.  In  any  caee,  when  a  connter-elalm  haa  been 
filed,  the  defendant  shall  have  the  right  of  pr<y>neilh>g  to 
the  trial  of  his  claim,  although  the  plaintiif  m«y  have  dis- 
miaaed  hia  action  or  failed  to  appear. 
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of  a  jniy.    Artz  v.  The  C,  B.  L  <t  P. 
E,  B.  Co.,  38  Iowa,  293. 

65.  Petition  for  rehearing.  Upon  the 
filing  of  a  copy  of  an  opinion  of  the  Supteme 
Coort  and  procedendo  in  the  court  below,  the 
latter  may  properly  enter  a  decree  in  accordance 
with  the  opinion,  notwithstanding  notice  be 
given  of  an  intention  to  file  a  petition  for  a  re- 
heaadng.    Fenton  v.  Way  et  ah,  44  Iowa,  438. 

II.  Oh  Afpiul  to  thk  Supbbmb  Court. 

a.  General  rules  as  to  review, 

(1.)  (Generally. 

66.  Where  a  party  to  the  reoord  is 
not  served  with  notioe  of  appeal,  the  ap- 
peal cannot  be  prosecated  as  to  him,  and  no 
relief  based  upon  a  reversal  of  the  judgment 
against  him  can  be  granted  in  the  appellate 
court.  Hunt  40  Ledwick  v.  Clark  et  aL,  46 
Iowa,  291. 

67.  DiBoretionary  rulings.  Rulings  of 
the  court  below  on  questions  of  practice  respect- 
ing matters  which  from  their  nature  rest  largely 
in  the  discretion  of  the  trial  court,  will  not  be 
disturbed  on  appeal  where  abuse  of  such  discre- 
tion is  not  clearly  manifest.  Thompson  v,  Bum- 
kam,  35  Iowa,  411. 

68.  :  setting  aside  defkult.    When 

an  application  to  set  aside  a  default  and  judg^ 
ment  was  made  at  the  same  term  the  judgment 
was  entered,  and  was  accompanied  by  an  affi- 
davit of  merits  containing  a  reasonable  excuse 
for  the  de&ult,  and  it  did  not  appear  that  the 
discretion  of  the  court  below  was  unreasonably 
exercised  in  granting  the  application,  the  ruling 
was  affirmed.    Coenan  v,  McAfee^  38  Iowa,  555. 

69.  Severanoe  of  oanse  of  action.  Or- 
ders of  the  court  below  made  in  connection  with 
granting  a  motion  for  plaintiff  to  sever  the  causes 
of  action  united  in  his  petition  will  not  be  dis- 
turbed unless  a  dear  abuse  of  discretion  is  shown. 
Blades  et  ux.  v.  Walker,  36  Iowa,  266. 

70.  Bemittitar.  In  case  of  an  excessive 
verdict,  the  appellee  will  be  allowed  to  remit  the 
amount  in  excess  of  a  proper  recoveiy  and  have 
judgment  tendered  in  the  Supreme  Court,  or  a 
new  trial  will  be  granted  and  the  former  judg- 
ment reversed  absolutely.  Howe  dt  Co,  v,  Suther- 
land,  39  Iowa,  484. 

71.  Where  an  excessive  verdict  has  been  fol- 
lowed by  an  ofiEer  of  thesnccessfiil  party  to  remit 


the  amount  in  excess,  upon  the  prosecution  of  an 
appeal  the  Supreme  Court  will  enter  the  proper 
judgment,  and  tax  the  costs  of  appeal  to  the 
appellant.    Knudson  v,  Oierson,  38  Iowa,  234. 

72.  Where  the  verdict  in  an  action  for  dama- 
ges is  deemed  by  the  court  excessiye,  it  may  im- 
pose upon  the  suocessiiil  party  the  alternative  of 
accepting  a  reduced  amount,  or  of  submitting 
to  a  new  trial.  Noel  v.  The  Dubuque,  Bellevue 
dt  Mississippi  Bailroad  Co.,  44  Iowa,  293. 

78.  Upon  the  return  of  a  verdict  the  court 
ordered  the  amount  to  be  reduced,  but  refused 
to  grant  a  new  trial,  upon  the  refusal  of  the  suc- 
cessful party  to  accept  the  amount  muned, 
whereupon  it  was  held  that  the  Supreme  Court 
might  remand  the  case  with  instructioiis  that 
the  party  recovering  be  allowed  to  accept  the 
sum  first  fixed  by  the  court  or  that,  in  the  event 
of  his  refusal,  the  verdict  be  set  aside.    Id, 

74.  When  oosts  should  not  be  taxed 
against  losing  party.  Under  an  agreement 
of  counsel  that  no  question  should  be  made  res- 
pecting the  •sufficiency  of  the  evidence  to  sustain 
the  verdict^  it  was  held,  that  costs  should  not  be 
taxed  for  so  much  of  appellee^s  argument  as 
discussed  that  question.  York  9,  Clemens,  M 
Iowa,  95. 

76.  Where  punishment  is  sought  to  be 
reduced.  To  justify  the  Supreme  Court  in  re- 
ducing the  penalty  adjudged  by  the  District 
Court,  all  the  evidence  in  the  case  must  be  em- 
bodied in  the  record.  The  State  of  Iowa  v. 
Harris,  36  Iowa,  268. 

76.  Conflicting  OTidenoe.  The  Supreme 
Court  will  not  interfere  with  the  finding  of  a  jury 
simply  because  an  opposite  verdict  might  have 
been  more  satisfactory,  where  the  claim  of  each 
party  rests  upon  competent  evidence  tending  to 
support  it.  WhiU  v,  Clark,  39  Iowa,  338; 
Harger  v.  Spofford,  46  Id.,  11. 

See  title  Nbw  Trial. 

77.  The  Supreme  Court  will  set  aside  a  ver- 
dict which  is  in  conflict  with  the  evidence  and 
instructions  of  the  court,  although  neither  party 
objected  or  excepted  to  the  latter  without  deter^ 
mining  the  question  of  their  correctness.  Sulli- 
van V.  Otis,  39  Iowa,  328. 

78.  Finding  of  oourt.  A  finding  by  the 
court  is  sustained  by  the  same  presumptions  as 
the  verdict  of  a  jury.  Dove  v.  The  Ind,  Seh. 
DisL  of  Keokuk,  41  Iowa,  689. 

79.  That  the  finding  by  the  court  is  not  sap- 
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ported  by  the  evidence  will  not  justify  a  reversal 
when  the  judgment  is  in  accord  with  other  find- 
ings which  have  sufficient  support  in  the  testi- 
mony. Turner  v,  HawJceye  Tel.  Co,,  41  Iowa, 
458;  Sisters  of  Viaitaiian  v.  Glass,  45  Id.,  154. 

80.  Question  reepeoting  croBB-ezam- 
ination  of  witness.  An  order  of  the  court 
below,  refusing  to  allow  appellant  to  show  cer- 
tain iiEbcts  on  cross-examination  of  a  witness  of 
the  opposite  party,  will  not  be  disturbed  when 
none  of  the  testimony  in  chief  of  such  witness  is 
set  out  in  the  record.  Cook  et  ux,  v.  The  Sioux 
City  and  Pacific  Railroad  Co,,  37  Iowa,  426. 

81.  Points  presented  in  brief  but  not 
argued  by  oounseL  Questions  relied  upon 
to  reverse  a  case  must  not  only  be  presented  in 
the  brief,  but  they  must  also  he  argued  by  coun- 
sel, or  they  will  not  hemotieed,  {Shaw  «.  Brown, 
13  Iowa,  508,  («.  e.)  515;  The  County  of  Dubuque 
V,  Koch,  17  Iowa,  229;  Clise  v.  Freeborn,  29 
Iowa,  110,  expressly  in  point;  Bodwell  v,  Bragg 
4t  Bro.,  Id.,  232;  Snyder  v.  Eldridge  et  al„  31 
Iowa,  129.)    Heaton  v,  Fryberger^  38  Iowa,  185. 

82.  Beyiew  may  be  had  though  no 
motion  for  new  trial  was  filed.  The  Su- 
in:eme  Court  may  review  a  judgment  of  the  court 
below  although  no  motion  for  new  trial  was  made 
and  oveiruled,  and,  in  case  of  a  trial  to  the  court 
without  a  jury,  it  is  not  necessary  that  there 
should  be  a  finding  of  fact  or  conclusion  of  law 
upon  the  record.  Drefahl  v,  Tuttle,  42  Iowa, 
177. 

88.  A  judgment  will  be  affirmed,  if 
correct  in  itself,  notwithstanding  the  reasons 
assigned  for  it  in  the  Court  below  may  have  been 
enoneouB.    Jamison  v.  Perry,  38  Iowa,  14. 

84.  A  party  cannot  avail  himself  of 
an  appeal,  prosecuted  by  the  other 
party,  to  ask  a  review  of  that  portion  of  the 
judgment  adverse  to  himself.  Stafford  v,  Maus, 
38  Iowa,  133. 

85.  Grounds  for  rehearing.  The  dis- 
covery of  additional  evidence  after  appeal  is 
taken  is  not  ground  for  granting  a  rehearing. 
Zuver  V.  Lyons  et  al.,  40  Iowa,  510. 

(2)  Questions  not  passed  upon  by  the  court  below. 

86.  The  Supreme  Court  cannot  review  a  ques- 
tion which,  though  it  might  properly  be  made 
upon  the  record,  was  not  raised  in  the  court 
below.  {Couch  dt  Kinsman  v.  Barton,  Moms, 
354;  The  Western  Stage  Co.  v.  Walker,  2  Iowa, 


504;  McGregor,  Laws  dt  Blackmore  v.  ArmiUj 
Id.,  30;  The  State  v.  Groome,  10  I<^wa,  306;  Pig- 
man  v.  Denney  et  al.,  12  Iowa,  396;  McKinley  v. 
BHchtel  et  al..  Id.,  561;  Bevan  v.  Haden,  sher- 
iff, 13  Iowa«  122;  Morgan  v.  WOysUr  County,  15 
Iowa,  595;  Starry  v.  Starry,  21  Iowa,  256,  an 
equity  cause  and  quite  in  point;  Finley  v.  Brown, 
22  Iowa,  538;  MeNaught  v.  The  C.  db  N.  W.  R*y 
Co,,  30  Iowa,  336;  Elder  v.  Littler,  adm'r,  15 
Iowa,  65.  See,  also,  Lattourett  v.  Cook,  1  Iowa, 
1,  and  cases  cited  in  note  h  in  Cole*s  edition.) 
Heaton  v.  Fryberger,  38  Iowa,  185.  As  applied 
to  admission  of  evidence,  Ayres  v.  Bane,  39 
Iowa,  518.  To  ruling  on  defective  information. 
State  V,  Caddy,  40  Id.,  419.  In  respect  to  in- 
struction, Price  V.  B.,  C.  R.  d^  M.  R.  R.  Co., 
42  Id.,  17;  Frayer  v.  Reeder,  45  Id.,  272. 

87.  Where  written  objections  to  the  taking 
of  a  deposition  were  filed  with  a  notary,  but  the 
attention  of  the  court  was  never  called  to  the 
same  and  he  never  passed  upon  them,  no  ques- 
tion was  thereby  raised  for  the  determination  of 
the  Supreme  Court.  Neimeyer  v.  The  Cass  Co. 
Bank,  42  Iowa,  124. 

88.  The  objection  of  misjoinder  of 
parties  cannot  be  made  for  the  first  time  in  the 
Supreme  Court.    Evans  v.  Hawley,  85  Iowa,  83w 

89.  Objections  to  forum  cannot  first 
be  made  on  appeaL  Ol^'ection  cannot  first 
be  made  in  the  appellate  court  that  the  remedy 
sought  in  a  chancery  action  should  have  been 
claimed  at  law.  Tttgel  v.  Tugel  dt  Tugen,  38 
Iowa,  349.  FoUowing  Van  Orman  v.  Merrill, 
27  Id.,  476;  Balis  f>.  Calvin,  17  B.  Mon.,  167. 

(3)  Error  without  prejudice. 

90.  (General  rule.  Error  without  pr^udice 
will  not  justify  the  reversal  of  a  judgment.  Ray^ 
mond  Bros.  v.  Williams  db  Chapman,  40  Iowa, 
117;  Brown  v.  Brown,  Id.,  695. 

91.  The  admission  of  improper  evi- 
dence which  could  not  affect  the  result  is  error 
without  prqudice,  and  will  not  justify  a  rever- 
sal. Barker  v.  Kuhn,  38  Iowa,  392;  Smith  v. 
Johnson,  45  Id.,  308. 

92.  The  exclusion  of  competent  evi- 
dence,  tending  to  establish  a  fact  already 
established  by  other  evidence,  is  error  without 
prejudice,  not  justifying  a  reversal.  The  State 
V.  Woodson,  41  Iowa,  425. 

93.  The  giving  of  an  erroneous  in- 
struction. No  error  can  be  predicated  upon 
the  giving  of  an  instruction  where  the  part  to 
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which  ezoepiicm  is  taken  could  not  have  affected 
the  Terdict.  The  First  Nat.  Bank  of  Fori 
Dodge  v,  Breeee^  Whitloek  d^  Co.  et  al.»  89 
Iowa,  640. 

94.  That  certain  instructions,  the  giving  of 
which  the  ooozt  afterward  held  to  be  erroneous 
and  therefore  granted  a  new  trial,  were  again 
given  upon  the  second  trial  at  appellant^s  re- 
quest, does  not  constitute  error  to  his  prejudice. 
Loipe  9.  Lawe^  40  Iowa,  220. 

96.  The  refusal  to  give  an  instruction  based 
upon  facts  found  specially  by  the  jury  not  to 
exist  is  without  prejudice  to  the  party  complain- 
ing. Martin  v.  The  Town  of  Algona  et  ah,  40 
Iowa,  390. 

(4)  Assignment  of  errors, 

86.  Errors  assigned  which  are  not  discussed 
or  inslBted  upon  in  argument  will  not  be  oon- 
ndered.  (Shaw  v.  Brown,  IS  Iowa,  506;  TTtZ- 
80H  V,  Hillhouse,  14  Id.,  199;  Snyder  v.  Eh 
dridge,  31  Id.  129,  and  cases  cited.)  Cook  v. 
The  Sioux  CUy  dt  Pac.  R.  R.  Co,,  37  Id.,  426; 
CM,  Blasdel  dt  Co.  v.  The  III.  Cent.  R.  R.  Co., 

38  Id.,  601;  Moses  v.  The  Continental  Ins.  Co., 
40  Id.,  440;  Bremer  County  Bank  v.  Bremer 
County,  42  Id.,  394;  Melhop  v.  Doane,  36  Iowa, 
630. 

97.  This  court  will  not  consider  an  objection 
Bot  presented  in  the  assignment  of  errors.  Olson 
V.  Martin,  88  Iowa,  346. 

98.  ErnNTB  assigned  upon  instructions  not  set 
out  in  the  printed  abstract,  will  not  be  consid- 
ered by  the  Supreme  Court.  The  State  V.  Bishel, 

39  Iowa,  42. 

99.  Where  the  overruling  of  a  motion  for  a 
new  trial,  based  upon  several  distinct  grounds, 
is  assigned  as  error,  the  assignment  should  par- 
ticularly specify  the  very  error  relied  upon  by 
appellant  Reitty  et  al.  v.  Ringland  et  al.,  44 
Iowa,  422;  Oschner  v.  Sehenek  et  al.,  46  Id., 
293. 

100.  An  assignment  of  errors  should  point  out 
the  very  error  objected  to,  and  one  which  stated 
that  '*a  new  trial  should  have  been  given  for 
the  reasons  set  forth  in  the  motion,'*  was  held 
not  to  be  sufficiently  specific.  Morris  v.  The 
C,  B.  i0  Q.  R.  Co.,  45  Iowa,  29. 

101.  While  an  assignment  of  errors  need  fol- 
low no  specified  form,  it  must,  nevertheless, 
point  out  in  a  manner  as  specific  as  possible  the 
very  enor  otgected  to.    An  assignment  in  the 


words,  "  The  court  erred  in  rendering  judgment 
for  the  appellee,'*  was  held  insufficient.  Tomb' 
lin  V.  Ball,  46  Iowa,  190. 

102*  A  single  assignment  of  error  may  em- 
brace more  than  one  instruction,  if  the  instruc- 
tions are  each  designated  therein  by  number, 
and  the  assignment  will  be  the  same  in  effect  aa 
if  each  instruction  objected  to  were  named  in  a 
distinct  assignment.  Sherwood  v.  Snow,  Foots 
dt  Co.,  46  Iowa,  431. 

(5)  Waiver  of  error. 

108.  Errors  of  law  in  giving  instructions  can- 
not be  urged  on  appeal  unless  exceptions  were 
duly  taken  in  the  court  below.  Bills  v.  The 
City  of  Ottumwa,  35  Iowa,  107. 

104.  When  specific  objections  to  instructions 
are  made  at  the  time  they  are  given,  any  others 
which  might  have  been  urged,  but  were  not, 
must  be  deemed  to  have  been  waived.  Price  v. 
B.,  C.  R.  dt  M.  R.  R.  Co.,  42  Iowa,  17. 

106.  ,By  filing  an  answer  after  the  overruling 
of  a  demurrer,  any  error  in  the  ruling  is  waived. 
The  State  v.  Tieman^  39  Iowa,  474. 

106.  The  filing  of  a  demurrer,  after  a  motion 
to  strike  an  amended  petition  has  been  over- 
ruled, waives  the  right  of  exception  to  any  error 
in  the  ruling  upon  the  motion.  Baldwin  v. 
Dougherty,  39  Iowa,  50. 

107.  If  the  objection  that  one  who  is  a  nec- 
essary party  is  not  joined  in  the  action  be  not 
raised  l^  demurrer,  it  will  be  deemed  to  have 
been  waived.  Ryan  <t  Co.  v.  Mullinix  et  al.,  45 
Iowa,  631. 

108.  Where  a  party  perfected  an  appeal  from 
a  ruling  of  the  court  setting  aside  the  report 
of  a  referee,  but  afterward  consented  to  the 
transfer  of  the  cause  to  another  court  for  trial, 
held,  that  he  thereby  waived  the  appeal.  Lillis 
f>.  Skinner,  46  Iowa,  329. 

h.  The  record  and  abstract. 

109.  Amendment  of  record.  The  tran- 
script or  record  of  the  court  below  cannot  be 
added  to  or  amended  in  the  Supreme  Court, 
either  upon  the  certificate  of  the  judge  who  tried 
the  case,  or  upon  affidavits.  The  review  must 
be  had  on  the  record  as  made  in  the  court  below. 
(The  State  r.  Olover,  3  G.  Greene,  249;  Claggett 
V.  Gray,  1  Iowa,  19;  The  State  v.  Jones,  11  Id., 
11.)  BarOe  v.  City  of  Des  Moines,  37  Iowa, 
635. 
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110.  Freffomption  as  to  extent  of  ap- 
peaL  Where  a  party  appeals  generally  from  a 
decree  containing  two  proyisions,  one  adverse 
aiid  the  other  favorable  to  him,  it  will  not  be 
pxesumed  that  he  appeals  from  the  part  which 
18  in  his  favor.  Hintrager  v.  Henneasy^  46  Iowa, 
600. 

111.  Abstract.  When  olgection  is  made 
to  instmctions  and  the  abstract  sets  out  only 
parts  of  them,  no  question  is  presented  for  the 
determination  of  this  court.  StaU  v,  Nichols, 
88  Iowa,  110. 

112.  Where  both  parties  appeal  and  neither 
presents  the  evidence  nor  an  abstract  thereof, 
the  judgment  of  the  court  below  will  be  af- 
firmed. Matdis&n  County  v.  Cooper,  42  Iowa, 
693. 

113.  Cost  of  printing  abstract.  Where 
the  appellant's  abstract  fully  and  fairly  presents 
the  case,  the  apx>ellee  will  not  be  allowed  costs 
for  an  additional  abstract  which  presents  noth- 
ing necessary  for  a  determination  of  the  case. 
Johnson  v.  MeOrew  et  ol.,  42  Iowa,  555. 

114.  The  cost  of  printing  the  abstract  will 
not  be  taxed  where  the  appellant  has  failed  to 
abstract  the  evidence  as  required  by  law.  Chan- 
dler V,  Fremont  Co.,  42  Iowa,  58. 

116.  Printed  abstract.  Under  rule  No. 
20,  of  the  rules  of  the  Supreme  Court,  every 
part  of  the  transcript  or  record  relied  on  to  show 
error  must  be  contained  in  the  printed  abstract. 
Ping  P,  Coehyne,  87  Iowa,  511;  The  State  v. 
Boshell,  39  Id.,  42;  Howell  t>.  Snyder,  Id.,  610. 

116.  AfElrmance  of  judgment  in  su- 
preme court.  To  entitle  an  appellee  to  have 
the  judgment  below  affirmed  in  the  Supreme 
Court,  he  must  have  first  filed  a  certified  tran- 
script of  the  j  udgment.  But  this  is  not  required 
when  the  motion  of  affirmance  is  based  on  the 
ground  of  failure  to  file  the  printed  abstract  re- 
quired by  the  rules.  Hunger  v.  Patterson  et  aL, 
87  Iowa,  501. 

117.  Affirmance  of  judgment  on  mo- 
tion. Where  the  judgment  below  is  affirmed 
on  motion  in  the  Supreme  Court  for  failure  to 
file  transcript  and  printed  abstract  within  the 
time  prescribed,  the  order  of  affirmance  may 
be  set  aside  upon  a  showing  of  fieusts  authorizing 
auch  action.  Scaff  v,  Patterson  et  ah,  211  Iowa, 
508. 

118.  Failure  to  file  transcript  and  ab- 
stract.   Under  sections  8180  and  3181,  Code 


of  1878,  and  the  rules  of  the  Supreme  Court, 
appeals  must  be  docketed  and  the  abstracts  and 
briefs  required  by  the  rules  filed  fifteen  days  be- 
fore the  commencement  of  the  term,  and  on  the 
failure  oi  the  appellant  to  have  this  done,  and  in 
the  absence  of  a  certificate  of  the  clerk  of  the 
District  Court  to  the  effect  that  he  haa  not  had 
sufficient  time  to  prepare  the  transcript,  the  ap- 
pellee may,  on  filing  a  transcript  of  the  jud|p- 
ment,  have  the  same  affirmed  on  motion.  The 
same  oouBequences  in  this  respect  will  result 
from  failure  to  file  the  abstract  within  the  time 
required,  as  &om  failure  to  file  the  transcript.* 
Turner  v.  Hive  et  al.—Lyttie  v.  Hine  et  at.,  87 
Iowa,  500. 

119.  Filing  briefist.  Failure  of  either  party 
to  file  a  brief  in  the  Supreme  Court  within  the 
time  prescribed,  constitutes  no  ground  for  strik* 
ing  the  brief  from  the  files,  but  simply  deprives 
the  party  in  default  of  the  right  to  argue  the 
case  orally.  Bartle  v.  The  City  ofDes  Moines, 
87  Iowa.  635. 

lao.  Notes  of  reporter.  The  short-hand 
reporter's  notes  of  evidence  and  his  transcript 
thereof  must  be  made  a  part  of  the  record,  the 
former  after  the  examination  is  completed,  and 
the  latter  at  the  request  of  either  party,  before 
they  can  be  referred  to  as  such  and  incorporated 
into  the  bill  of  exceptions.  Lowe  «.  Lowe,  40 
Iowa,  220. 

121.  When  abstract  will  be  deemed 
complete.  When  the  abstract  fails  to  show 
what  evidence  was  admitted  and  what  excluded, 
the  court  will  not  determine  whether  or  not  the 
appellant  was  prejudiced  by  the  admission  or 
exclusion  of  evidence.  Lucas  v,  Jones  et  a2.,  44 
Iowa,  298. 

122.  Where  the  appellee  denied  that  an  in- 
struction objected  to  by  appellant  was  given  on 
the  trial,  and  his  statement  was  not  controverted 
by  the  appellant,  held  that  it  should  be  taken  as 
confessed.    Id, 

123*  Where  the  appellee  has  filed  an  amended 
abstract,  which  contained  evidence  alleged  to 
have  been  omitted  in  the  abstract  submitted  l^ 

•  ThlB  rule  Iim  been  ohaaged  by  the  f  oDowtng  statoto, 
enacted  at  the  leglBlatiTe  aeeslon  of  1874  (Ch.  60) : 

SxoTioN  1.  Be  it  enacted  by  the  General  Astembltf  qf 
the  State  of  Iowa,  That  no  appeal  to  the  Supreme  Court 
of  t^ie  State  shall  be  dlamiiaed  or  Judgment  of  ooort  be- 
low affirmed  beoanse  the  aaid  canae  was  not  docketed  or 
transcript  filed  in  Sapreme  Oonrt,  if  It  be  made  to  ap] 
that  an  appeal  was  ta^en  in  good  faith  and  not  for  dc 
or  if,  firom  the  conduct  of  ^;>pellee  or  his  ooonsel,  ap 
last  was  indnced  to  believe  no  motion  to  dismlaa  or  aflixm 
would  be  made. 
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aiqpellant,  he  will  not  be  permitted  to  maintain 
that  all  the  evidence  in  the  case  is  not  before  the 
eonrt.  Starr  v.  The  CUy  of  Burlington,  45 
Iowa,  87. 

124.  Where  the  abstract  states  that  the  ap- 
pellant excepted  to  the  giving  of  certain  instruc- 
tions but  the  instructions,  although  set  out,  are 
not  numbered,  the  objection  cannot  be  reviewed 
in  the  Supreme  Court,  (ktdle  v.  The  Muscatine 
Western  Railroad  Co,,  44  Iowa,  11. 

126.  Where  there  is  a  written  interlineation 
in  the  petition  set  out  in  the  printed  abstract, 
without  which  the  finding  of  the  court  below 
could  not  be  sustained,  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that 
the  abstract  as  amended  is  correct.  Mahaska 
County  V.  Buan  et  aL,  45  Iowa,  828. 

126.  The  Supreme  Court  will  not  inquire 
whether  or  not  the  judgment  is  sustained  by  the 
evidence,  unless  it  shaU  appear,  either  by  the 
certificate  of  the  trial  judge  or  the  agreement  of 
the  parties,  that  all  the  evidence  in  the  case  ia 
presented  on  appeal.  Wormly  v.  The  District 
Township  of  Carroll,  45  Iowa,  666. 

127.  The  certificate  of  the  clerk  that  the  ab- 
stract contains  all  the  evidence  on  file  does  not 
sufficientiy  establish  the  fact  that  the  evidence 
thus  certified  is  all  that  was  offered  in  the  court 
below.    Crrant  v.  Orant  et  al,,  46  Iowa,  478. 

128.  Where  a  cause  was  ordered  to  be  tried 
upon  written  evidence,  it  will  be  presumed  to 
have  been  so  tried,  in  the  absence  of  a  bill  of 
exceptions  or  other  statement  signed  by  the 
judge,  and  this  presumption  wiU  not  be  rebutted 
l>y  a  certificate  of  the  clerk  that  the  trial  was 
upon  oral  as  well  as  written  evidence.  Byan  dh 
Co.  V,  Mullinix  etal.,^  Iowa,  631. 

129*  The  Supreme  Court  vnll  not  pass  upon 
the  correctness  of  a  finding  of  fact  l^  a  referee, 
where  the  record  does  not  purport  to  contain  all 
of  the  testimony  taken  by  him,  but  embraces 
merely  his  minutes  of  the  evidence.  Lillie  v. 
Skinner,  46  Iowa,  329. 

180.  The  notice  of  appeal  and  evidence  of 
service  should  be  contained  in  the  abstract,  and 
when  omitted  therefrom  cannot  be  suppbed  in  a 
petition  for  rehearing,  nor  will  the  court  upon  a 
rehearing  consider  matters  not  presented  in  the 
former  arguments  nor  considered  in  the  opinion. 
Rintrager  v.  Hennessy,  46  Iowa,  600. 

181.  Where  the  abstract  fails  to  show  that 
final  judgment  was  rendered,  advantage  cannot 

40 


be  taken  of  error  occurring  upon  the  trial. 
Shannon  r.  ScoU,  40  Iowa,  629. 

c.  Presumptions  arising  on  the  record;  showing 
of  affirmative  error, 

182.  On  an  appeal  to  the  Supreme  Court,  er- 
ror complained  of  must  be  made  affirmatively 
to  appear.  Mcintosh  v,  KUboume,  Leighton  d^ 
Co,,  37  Iowa,  420;  The  District  Township  of 
Union  v.  Smith  et  ah,  2&  Id,,  9;  Blackburn  v. 
Powers,  40  Id.,  681;  Price  v.  The  B,,  C,  B,  <lt 
M.  B,  B,  Co.,  42  Id.,  17;  The  State  v.  Foster, 
40  Id.,  303;  Koestehbader  v.  Pierce,  41  Id.,  204, 

188.  Where  an  application  for  continuance 
has  been  overruled  by  the  court  below,  the  pre- 
sumption is  in  fkvor  of  the  ruling,  and  error 
must  be  affirmatively  shown.  Woolheather  v. 
Bisley,  38  Iowa.  486. 

184.  While  the  presumption  of  prejudice  will 
arise  from  a  legal  error,  yet  that  presumption 
may  be  overcome;  and  when  it  is  made  to  ap- 
pear that  no  prejudice  resulted,  the  Supreme 
Court  will  affirm  the  judgment.  Dunne  v.  Deery, 
40  Iowa,  251. 

186.  Same  as  to  ruling  on  motion  to 
suppresB  deposition.  In  the  absence  of  a 
showing  that  a  motion  to  suppress  a  deposition 
was  made  at  the  proper  time,  the  motion  will  be 
presumed  to  have  been  properly  overruled. 
Steel  V,  Miller  et  ah,  40  Iowa,  402.  As  to  waiver 
of  jury,  Hawkins  v.  Bice,  40  Iowa,  485. 

186.  Statute  of  limitations.  Where 
judgment  of  the  court  below  is  rendered  on  a 
claim  which,  on  its  face,  appears  to  be  barred 
by  the  statute  of  limitations,  the  Supreme  Court 
win,  on  appeal,  and  where  the  testimony  intro- 
duced in  tiie  court  below  is  not  embraced  in  the 
record,  presume  that  facts  were  presented  show- 
ing that  the  daim  was  not  in  fiact  barred,  and 
affirm  the  judgment.  Heirs  at  law  of  William 
Ward,  deceased,  v.  Cochran,  36  Iowa,  432. 

187.  Presumption  as  to  instruotions. 

In  the  absence  of  a  showing  by  the  record,  the 
Supreme  Court  will  presume  that  there  vras  evi- 
dence adduced  on  the  trial,  to  which  instructions 
given  were  applicable.  Harrison  v.  Charlton, 
37  Iowa,  134. 

188.  That  the  instructions  were  erroneous, 
and  are  complained  of  by  the  appellant,  does 
not  change  the  rule.    Id. 

189.  If  under  no  possible  view  of  the  case 
the  instructions  given  or  refused  can  be  correct, 
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the  Supreme  Court  will  review  the  action  of  the 
court  below  with  respect  thereto,  even  if  the 
record  does  not  properly  present  the  evidence 
offered  upon  the  trial.  Murphy  v.  Johnson,  45 
Iowa,  57. 

140.  Where  the  abstract  sets  out  instructions, 
correct  in  principle,  which  were  refused,  but 
fails  to  state  those  given,  it  will  be  presumed 
that  the  jury  was  correctly  instructed  and  that 
the  instructions  given  embraced  those  refused. 
Moody  V,  The  St,  P.  ^  S,  C.  R.  Co,  et  ah,  41 
Iowa,  284. 

.  141.  Presumption  of  waiver.  Where 
the  record  shows  that  a  motion  was  made  to 
strike  certain  portions  of  the  testimony  given  on 
trial,  but  fails  to  disclose  any  ruling  of  the  court 
thereon,  the  motion  will  be  presumed  to  have 
been  waived.  The  First  Nat,  Bank  of  Dubuque 
V.  Carpenter f  Stibbs  <^  Co.,  41  Iowa,  518. 

142.  Where  a  petition  is  not  assailed  by  mo- 
tion, demurrer,  or  in  arrest,  an  objection  which 
might  have  been  made  in  either  of  those  meth- 
ods, but  was  not,  will  be  deemed  to  have  been 
waived.  Murphy,  Neal  <&  Co,  et  al,  v,  Creigh- 
ton,  45  Iowa,  179. 

143.  Where  the  record  &ils  to  disclose  a  rul- 
ing ui>on  motions  in  arrest  or  for  a  new  trial, 
they  will  be  presumed  to  have  been  waived. 
Moore  v,  Gilbert,  46  Iowa,  508. 

144.  That  defendant  was  present  when 
verdict  was  rendered.  The  Supreme  Court 
will  not  presume,  in  the  absence  of  a  showing 
to  that  effect,  that  defendant  was  not  present 
when  the  verdict  was  rendered.  State  v.  O'Ha- 
gan,  88  Iowa,  504. 

146.  Defendants  jointly  indicted  for 
nuisance.  Where  the  record  failed  to  show 
that  there  was  no  evidence  that  the  defendants, 
jointly  indicted  for  nuisance,  did  not  jointiy 
commit  the  nuisance,  the  Supreme  Court  will 
not  presume  error  from  a  refusal  of  the  court  to 
require  the  district  attorney  to  dismiss  as  to  one 
of  the  parties.  State  v.  Pitman  and  Meyer- 
tholen,  38  Iowa,  252. 

146.  As  to  introduction  of  evidence. 

The  presumption  will  be  entertained  that  the 
trial  court,  having  overruled  a  demurrer,  will  not 
permit  the  introduction  of  evidence  inconsistent 
with  its  decision  upon  the  demurrer.  Schraeder 
V,  The  C„  R,  I,  dt  F,  R,  Co,,  41  Iowa,  344. 

147*  As  to  giving  instruction.  In  the 
absence  of  evidence  showing  it  to  be  erroneous. 


the  Supreme  Court  will  sustain  the  refusal  of  the 
inferior  court  to  give  an  mstruction  upon  thp 
ground  that  it  is  not  justified  by  the  evidence. 
Stier  V,  The  City  of  Oskahosa,  41  Iowa,  353. 

d.  Exceptions  and  objections. 

(See  Bills  of  Exception.) 

148.  Exceptions  to  instructions*    A 

general  exception  to  instructions,  any  one  of 
which  is  not  erroneous,  is  not  sufficient  to  pre- 
sent the  case  for  review  upon  appeal.  The  fiict 
that  the  instructions  were  embraced  in  a  single 
paragr^h,  will  not,  it  seems,  change  the  rule. 
(Little  V,  Martin;  28  Iowa,  558;  Dav.  Gas  L. 
dtCoke  Co,  v,  Davenport^  13  Id.,  329;  Lyons  v. 
Thompson,  16  Id.,  62.)  Brown  v,  Scott  County, 
36  Iowa,  140;  Cook  v.  The  Sioux  City  d;  Pacific 
R,  R,  Co.,  37  Id.,  426;  Bartle  v.  The  City  of 
Des  Moines,  38  Id.,  414. 

149.  When  specific  objections  to  instructions 
are  made  at  the  time  they  are  given,  any  others 
which  might  have  been  urged,  but  were  not, 
must  be  deemed  to  have  been  waived.  Price  r. 
The  B.,  C,  R.  c^  M,  R.  R.  Co.,  42  Iowa,  17. 

160.  Olijections  to  depositions.  Where 
written  objections  to  the  taking  of  a  deposition 
were  filed  with  a  notaray,  but  the  attention  of 
the  court  was  never  called  to  the  same  and  he 
never  passed  upon  them,  no  question  was  thereby 
raised  for  the  determination  of  the  Supreme 
Court.  Neimeyer  v.  The  Cass  Co.  Bank,  42 
Iowa,  124. 

e.  In  equity  cases. 

151*  An  equitable  action  triable  by  the  first 
method,  but  which  is  in  fact  tried  by  the  second 
method,  is,  on  appeal  to  the  Supreme  Court,  to 
be  tried  on  errors  appearing  in  the  record  the 
same  as  an  ordinary  action.  (Lynch  v.  Lynch, 
28  Iowa,  326;  MaUory  v.  Liscomb,  31  Id.,  269; 
Snowden  v,  Snowden,  23  Id.,  457.)  Jones  r. 
Clark,  37  Iowa,  586. 

162.  The  admission  of  immaterial  ev- 
idence in  a  case  triable  de  novo  in  the  Supreme 
Court  does  not  constitute  ground  for  a  reversal. 
Van  Bogart  v.  Van  Bogart,  46  Iowa,  359. 

153.  Abstract  must  show  all  the  evi- 
dence* Upon  the  appeal  of  an  equity  cause, 
tried  below  by  the  first  method  and  triable  de 
novo  in  the  Supreme  Court,  the  court  must  be 
satisfied  that  it  has  an  abstract  of  all  the  evi- 
dence. Britton  et  al.  v.  Tlie  Central  R.  Co.  et 
al„  39  Iowa,  390;  Adams  v,  Beadle,  43  Id.,  579. 
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IM*  AppeUant*B  abstract  should  state  that  it 
18  an  abstract  of  all  the  evidence,  and  if  this 
statement  is  not  controverted  it  will  be  accepted 
as  tme;  if  controverted,  appellant  shonld  famish 
an  abstract  of  the  certificate  of  the  clerk  or  judge 
showing  what  evidence  was  used  in  the  trial 
below.    Id, 

165.  Where  in  an  equity  case  the  evidence 
submitted  in  the  Supreme  Court  is  not  certified 
to  be  the  same  as  that  introduced  in  the  inferior 
court,  and  in  no  manner  identified  with  it,  the 
decree  will  be  affirmed.  Bracket  v.  Belknap,  41 
Iowa,  592. 

166.  When  triable  de  novo.  Equity 
cases  alone  are  triable  de  novo  on  appeal  in  the 
Supreme  Court;  in  all  others,  the  trial  is  con- 
fined to  legal  errors  properly  presented.  Dove 
V,  The  Ind.  School  District  of  Keokuk,  41  Iowa, 
680. 

167.  It  has  even  been  held  that  in  an  equity 
action  tried  as  a  law  action  in  the  court  below, 
the  same  rule  will  prevail  in  tins  court,  and  the 
evidence  will  not,  in  such  case,  be  reviewed  here 
ds  novo,  (Corbin  v.  Woodbine,  S3  Iowa,  297, 
801;  Jones  v.  Clark,  87  Id.,  586;  Snowden  v, 
Snowden,  23  Id.,  457;  Mallory  v,  Luscombe,  31 
Id.,  269;  Lay  v.  Wissman,  86  Id.,  805.)    Id. 

168.  Cases  triable  de  novo  in  the  su- 
preme court  are  tried  upon  the  abstraot» 

and  the  evidence  is  not  consulted,  except  in  cases 
of  a  difference  in  the  abstracts,  when  an  amended 
one  is  filed.  When  there  is  a  failure  to  comply 
with  the  terms  of  a  stipulation  that  the  evidence 
should  be  certified  up  in  full  the  attention  of  the 
court  should  be  called  to  it  by  motion.  Austin 
V.  Bremer  County,  44  Iowa,  155. 

169.  An  equitable  action  will  not  be  tried  de 
novo  in  the  Supreme  Court  upon  the  certificate 
of  the  trial  judge  that  the  abstract  contains  all 
the  evidence  introduced  on  the  trial.  It  must 
appear  either  that  a  motion  was  made  at  the 
appearance  term  that  the  case  be  tried  upon 
written  evidence  with  a  certificate  of  the  judge 
that  the  record  contained  all  the  evidence,  or 
that  as  a  matter  of  fact,  the  evidence  was  re- 
duced to  writing,  in  pursuance  of  an  order  of 
record  made  at  the  appearance  term.  Asch- 
craft  et  al.  v.  De  Artnond  et  aL,  44  Iowa,  229. 

100.  Where  no  motion  was  made  in  the  court 
below  to  have  the  case  tried  on  written  evidence, 
and  the  evidence  is  not  certified  by  the  trial 
judge,  the  case  will  not  be  tried  de  novo  in  the 


Supreme  Court.    AUman  <it  Co.  v.  Farrington 
et  al.,  45  Iowa,  620. 

161.  To  entitle  a  party  to  trial  de  novo  in  the 
Supreme  Court,  he  must  move  upon  the  trial  in 
the  court  below  that  all  the  evidence  be  taken 
down  in  writing.    Richards  et  al.  v.  Hintrager, 

45  Iowa,  258. 

162.  While  the  right  to  a  trial  de  novo  can- 
not be  taken  away  by  legislative  action,  yet  it  is 
competent  for  the  legislature  to  regulate  the 
manner  in  which  the  right  shall  be  exercised. 

Id. 

• 

168.  Where  the  evidence  is  not  preserved  by 
bill  of  exceptions,  and  no  exceptions  to  the  judg- 
ment are  taken,  in  a  case  not  triable  de  novo  in 
the  Supreme  Court,  there  is  nothing  presented 
upon  which  the  court  can  review  the  decision 
of  the  court  below,  or  determine  that  the  appel- 
lee is  not  entitled  to  the  relief  granted.    Id: 

164*  The  action  of  divorce  is  an  equitable 
action,  and  is  not  triable  on  appeal  to  the  Su- 
preme Court  upon  errors  alone,  but  must  be 
tried  de  novo,  regardless  of  the  provisions  of  sec- 
tion 2742  of  the  Code.  Sherwood  v.  Sherwood, 
44  Iowa,  192. 

166.  The  Supreme  Court  has  appellate  juris- 
diction in  chancery  cases  only  and  is  a  court  for 
correction  of  errors  in  actions  at  law.    Id. 

166.  It  is  not  ground  for  dismissal  that  an 
action  triable  de  novo  is  appealed  upon  errors 
alone.    Id. 

167.  Where  the  cause  is  in  the  nature  of  an 
equitable  action  and  the  abstract  recites  that 
the  evidence  was  by  order  of  the  court  reduced 
to  writing  and  made  a  part  of  the  record  of  the 
case  and  purports  to  contain  all  the  evidence 
given  upon  the  trial,  the  cause  is  triable  de  novo 
in  the  Supreme  Court.  Stoddard  dt  Eemwick  v. 
Hardwick  et  al.,  46  Iowa,  160. 

168.  An  agreement  of  parties  at  the  appear- 
ance term  to  try  a  case  upon  written  evidence 
supercedes  the  necessity  of  a  motion  and  order 
for  such  trial.  Van  Bogart  v.  Van  Bogart,  46 
Iowa,  359. 

169.  To  entitle  the  appellant  to  a  trial  de 
novo  in  the  Supreme  Court,  the  motion  that  the 
evidence  be  taken  down  in  writing  must  have 
been  made  at  the  appearance  term.  When  the 
evidence  is  oral  it  must  have  been  certified  by 
the  trial  judge.    Clark  db  Haddock  v.  Reynolds, 

46  Iowa,  674. 
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170.  To  entitle  the  appellant  to  a  trial  de 
novo  in  the  Supreme  Court,  a  motion  must  have 
been  made  at  the  appearance  term  that  the  evi- 
dence be  taken  down  in  writing,  and  the  omis- 
sion to  make  such  a  motion  cannot  be  remedied 
at  a  term  subsequent  to  the  trial.  TreseaU  v. 
Barnes  et  o2.,  46  Iowa,  644. 

17 1«  To  entitle  the  party  movingr  therefor  to 
have  an  equitable  action  tried  anew  in  the  Su- 
preme Courc,  he  must  have  moved  the  court  at 
the  appearance  term  for  a  trial  upon  the  written 
evidence,  whereupon  the  court  will  either  ord^ 
all  the  evidence  to  be  taken  in  the  form  of  depo- 
sitions, or  cause  all  the  evidence  offered  to  be 
taken  down  in  writing,  to  be  certified  by  the 
judge  and  made  a  part  of  the  record.  Mo9m  v. 
The  Continent  Ine.  Co.,  40  Iowa,  440. 

172.  An  equity  cause  is  triable  in  the  Su- 
preme Court,  upon  the  errors  assigned,  notwith- 
standing no  motion  may  have  been  made  in  the 
court  below  for  a  trial  upon  written  evidence. 
Jordan  v.  Wimer  e^  aZ.,  45  Iowa,  65. 

178.  Where  the  abstract  fails  to  show  that  a 
motion  was  made  to  have  an  equity  cause  tried 
upon  written  evidence,  it  will  nevertheless  be 
presumed  that  such  motion  was  made  if  it  shall 
appear  that  the  court  ordered  the  case  to  be  so 
tried,  or  if  the  proper  certificate  to  the  evidence 
be  made,  showing  that  it  was  taken  in  writing 
pursuant  to  an  order  of  court.  Hammersham  v. 
Fairall  et  al,  44  Iowa,  462. 

174.  Method  of  trial  in  foreolosure 
proceeding,  A  proceeding  in  equity  to  enjoin 
the  foreclosure  of  a  chattel  mortgage  by  notice 
and  sale,  in  order  to  contest  in  the  District  Court 
the  amount  due  and  the  right  to  foreclose,  is  tri- 
able by  the  second  method,  and  the  finding  of 
the  court  stands  on  api>eal  the  same  as  the 
verdict  of  a  jury.  Braiteh  v.  Gulick,  87  Iowa, 
212. 

176.  Waiver  of  right  to  object  as  to 
method  of  triaL  A  party  is  presumed  to  have 
waived  his  right  to  have  an  action  involving  an 
equitable  issue  determined  in  equity  who  fails  to 
move  for  a  transfer  of  the  cause  to  the  chancery 
docket; /orfioW  he  cannot  complain,  if  the  cause 
is  tried  below  by  the  court  without  a  jury  and 
considered  de  novo  by  the  appellate  court.  {Rkh- 
tnond  V,  Dubuque  db  Sioux  City  R,  R,Co,,23 
Iowa,  422.)  Graham-  v.  Booney  et  ol.,  42  Iowa, 
567. 


fbeemptioh'. 

See  Public  Lavds. 

PBESOBIFTION. 

See  HioHWAT. 
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PRUrCIPAIi  AND  AQBirr. 

I.  Geneballt. 

II.  POWEBS  OF  AaSNT  TO  BIKD  PbIHCIPAL. 

III.  Qubstions  between  Pbincipal  ahd 
Agent. 


I.  Geneballt. 

1.  Notice  to  agent.  The  rule  that  knoirf- 
edge  of  the  agent  is  knowledge  of  the  principal 
cannot  be  extended  beyond  the  particular  trans- 
action in  which  the  agent  is  authorized  to  act. 
Second  Nat.  Bank  of  Louisville,  Ky.,  v.  Curmi, 
36  Iowa,  555. 

2.  Liability  of  agent.  An. agent  who, 
without  authority,  executes  a  contract  not  bind- 
ing on  his  principal,  is  himself  bound  thereby. 
Andrews  db  Co.  v.  Teiford,  37  Iowa,  814. 

8«  Bight  of  third  party  to  set-off  claim 
against  agent.  A  party  who  is  authorized  to 
sell  goods  for  another,  under  a  written  contract 
not  recorded,  and  is  bound  by  the  terms  thereof 
to  turn  over  the  proceeds,  whether  in  cash  or 
notes,  to  his  principal,  and  after  a  certain  speci- 
fied date  to  become  liable  for  the  payment  of  any 
unsold  goods  remaining  in  his  possession,  does 
not  prior  to  that  date  hold  the  goods  under  a 
conditional  sale,  nor  can  a  purchaser  insist  upon 
an  ofP-set  of  any  claim  he  may  hold  against  the 
agent.    Conable  v.  Lynch,  45  Iowa,  84. 

4«  Batiflcation  of  unauthorised  aot. 

An  agent  for  the  sale  of  i-eaping  and  mowing 
machines,  who  had  been  authorized  to  sell  with 
a  warranty,  sold  a  machine  and  vrarranted  it 
after  his  agency  had  expired  and  his  successor, 
who  was  not  authorized  to  sell  with  wanranty, 
had  been  appointed;  the  notes  which  he  received 
in  part  payment  he  turned  over  to  his  successor, 
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wiio  forwarded  them  to  the  principal  without 
apprising  the  latter  by  whom  the  sale  was 
made;  the  machine  proving  defective,  it  was  re- 
tamed  by  the  purchaser  to  the  party  from  whom 
he  had  bought:  Held,  that  the  principal,  by  the 
acceptance  of  the  notes,  and  the  attempt  to  col- 
lect them,  ratified  the  act  of  the  party  assuming 
to  act  as  his  agent,  and  was  bound  by  the  war^ 
ranly.  Eadie,  OuUford  dt  Co,  v.  Ashbaugh^  44 
Iowa,  519. 

6.  Where  one  who  was  in  the  employ  of  a 
mining  company  in  a  subordinate  capacity  leased 
the  right  to  mine  in  a  certain  range  to  a  party 
who  paid  rent  therefor  to  the  company,  and  the 
company  received  the  same  without  objection, 
its  conduct  was  held  to  amoont  to  a  ratification 
of  the  unauthorized  act  of  its  agent.  Chamber- 
lain V.  CoUinaon  et  al.,  45  Iowa,  429. 

II.  PowBBs  OF  Agent. 

6.  Aots  most  be  within  the  soope  of 
agent's  authority.  It  is  not  enough  that  the 
agreement  be  made  in  regard  to  the  business  of 
the  agency,  it  must  be  within  the  scope  of  the 
general  authority  conferred  upon  the  agent,  and 
not  merely  in  regard  to  the  business  of  the 
agency,  for  the  agent  might  make  a  contract  in 
regard  to  the  business  of  his  agency  and  at  the 
same  time  exceed  the  scope  of  his  authority. 
For  instance,  an  auctioneer  who  is  a  general 
agent,  has  authority  to  sell  goods  only  for  ready 
money,  unless  otherwise  specially  authorized, 
and  yet  if  he  should  sell  on  credit  the  transac- 
tion would  be  one  '*  in  regard  to  the  business  of 
theagen<7.**  It  would  nevertheless  be  void  as 
to  the  owner  of  the  goods  unless  he  should  see 
fit  to  ratify  it.  So  if  an  attorney  at  law  receives 
property  in  payment  of  a  daim  in  his  hands  for 
collection,  this  would  be  a  contract  in  regard  to 
the  business  of  the  agency,  but  the  transaction 
could  not  bind  his  client,  for  he  has  authority  to 
receive  cash  only  in  payment  of  the  claim.  (Mc 
Carver  r.  NeaUff,  1  G.  Greene,  360.)  Richmond 
p.  Oreeleiff  38  Iowa,  666. 

7.  An  agent's  authority  extends  to  contracts 
connected  with  the  subject  and  purpose  of  his 
agency.  Pueinowahy  v,  BeardaUy^  Hill  dt  Co,, 
37  Iowa,  9. 

8.  An  agent  having  authority  to  sell  and  de- 
hver  threshing  machines  under  contract,  giving 
the  purchaser  the  right  to  try  the  machine  for  a 
certain  length  of  time,  and  stipulating  that  if  it 
failed  to  work  well  it  was  to  be  returned,  has 


authority,  while  a  machine  is  thus  on  trial,  to 
waive  such  return.    Id, 

9.  Termination  of  agency.  Where  an 
agent's  employment  is  limited  to  a  particulaz 
transaction,  the  conclusion  of  that  transaction 
will  terminate  the  agency  by  operation  of  law. 
Moore  v.  Stone  et(U,,40  Iowa,  259. 

10* :  rule  applied.  A  party  was  em- 
ployed to  negotiate  with  an  agent  for  the  sale 
of  land  for  the  purchase  of  a  certain  tract  for  his 
principal,  and,  after  an  agreement  upon  the 
terms  of  sale,  delivered  to  his  principal  a  con- 
tract for  a  conveyance,  and  received  from  him 
the  first  payment,  whereupon  the  principal  paid 
the  agent  for  his  service :  Held,  that  the  agency 
was  then  terminated.    Id, 

11.  That  the  deed  was  subsequentiy  sent  to 
the  banking  firm  of  which  the  former  agent  was 
a  member,  and  was  by  them  delivered  to  the 
grantee  upon  final  payment  for  the  land,  com- 
pensation for  the  service  being  made  by  the 
grantor,  did  not  revive  the  former  agency.    Id, 

12. :  tax  Bale:  firaud.    The  purchase 

of  the  land  at  a  tax  sale  by  the  former  agent, 
after  the  conclusion  of  his  agency,  would  not  be 
invalidated  by  the  fact  of  such  agency,  and  his 
fulure  to  disclose  the  purchase  at  the  time  of 
the  delivery  of  the  deed  was  not  in  fraud  of  the 
grantee.    Id, 

18.  Where  one  is  buying  at  a  tax  sale 

for  himself,  and  is  also  acting  in  some  purchases 
as  the  agent  of  another,  it  will  be  presumed  that 
the  purchases  made  in  his  own  name,  and  upon 
which  he  takesrthe  certificate,  are  not  made  for 
his  principal  but  for  himself.  Smith  v,  Stephen- 
eon,  45  Iowa,  645. 

14.  Where  an  agent  signed  his  name 
to  a  note,  followed  by  such  initials  as  would 
indicate  to  business  men  that  he  signed  it  in 
the  capacity  of  agent,  and  in  behalf  of  his  prin- 
cipal, the  latter  wiU  be  held  to  liability  thereon. 
Lacy  V.  The  Dub,  Lumber  Co,,  43  Iowa,  510. 

16. :  evidence.  If  the  initials  are  un- 
intelligible without  explanation,  their  meaning' 
may  be  explained  by  extrinsic  parol  evidence.  Id. 

16.  In  sale  of  personal  property.    A 

general  agent  for  the  sale  of  reapers  is  presumed 
to  be  invested  with  the  power  to  warrant  them, 
and  such  authority,  nothing  appearing  to  the 
contraiy,  is  not  restricted  to  warranties  in 
writing.    Murray  v.  Brooks  et  al,,  41  Iowa,  45. 
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17.  Violation  of  authority.  Where 
agents  were  authorized  to  sell  lands  upon  certain 
prescribed  conditions  and  they,  upon  receiving 
an  executed  deed  from  their  principal,  without 
authority  consented  that  the  deed  and  purchase 
notes  should  be  placed  in  the  hands  of  a  third 
party  untQ  an  alleged  lien  should  be  removed, 
the  transaction  was  held  not  to  be  a  sale  bind- 
ing upon  the  principal.  Taylor  v.  White  et  al,, 
44  Iowa,  295. 

18.  To  receive  payment  in  property 
instead  of  money.  The  holder  of  a  note,  if 
an  agent  or  attorney,  has  no  right  to  receive  in 
payment  anything  except  money,  unless  speciaUy 
authorized  so  to  do  by  his  principal  or  client. 
(Graydon,  Stanwick  db  Co.  v.  Patterson  dt  Co,y 
13  Iowa,  256.)  Drain  o.  Daggett^  Bcuaett  dt 
Hills,  41  Iowa,  682. 

19.  D.  owing,  D.,  B.  &  H.,  gave  them  his 
note,  and  as  collateral  security  therefor  the  note 
of  B.,  which  was  secured  by  a  pohcy  of  insur- 
ance. The  building  covered  by  the  policy  hav- 
ing burned,  the  company  gave  the  attorney  of 
D.,  B.  &  H.  a  draft  to  pay  the  amount  of  the 
insurance  which,  by  the  insolvency  of  the  com- 
pany,  became  worthless.  The  attorney  was  not 
authorized  by  his  client  to  receive  the  draft: 
Held,  that  it  did  not  amount  to  a  paymeht  upon 
the  note  of  B.  and  that  D.  was  liable  for  the 
full  amount  of  his  note.    Id, 

20.  L.  purchased  a  threshing  machine  of  A. 
through  the  latter's  agent,  H.,  to  whom  he  after- 
wards sold  a  quantity  of  wheat,  the  agent  agree- 
ing to  pay  a  certain  amount  therefor  and  to  in- 
dorse the  amount  upon  the  note  executed  for  the 
threshing  machine,  but  failed  to  do  it:  Held, 
that  in  the  absence  of  authority  by  the  agent  to 
accept  the  wh^t,  the  payment  should  have  been 
made  in  money,  to  discharge  the  payer  from  lia- 
bility.   Aulman  dt  Co,  v,  Lee,  43  Iowa,  404. 

21.  The  agent  has  no  right  to  accept  payment 
of  a  debt  due  his  princii>al  and  substitute  him- 
self for  the  debtor,  without  the  express  authority 
and  consent  of  the  principal.    Id, 

22.  Undisclosed  prineipaL  Where  a 
party  applied  to  the  agent  of  an  insurance  com- 
pany for  insurance,  and  the  agent  agreed  to 
write  a  policy,  but  nothing  was  said  by  either 
party  respecting  the  company  in  which  the  in- 
surance should  be  effected,  and  the  policy  was 
afterwards  written  by  the  agent,  held,  that  the 
agency  of  the  latter  was  not  affected  by  the  fkct 


that  the  principal  was  undisclosed.  Young  dt 
Co,  V,  The  Hartford  Fire  Ins,  Co.,  45  Iowa,  377. 

23.  If  the  purchaser  of  property  does  not 
know  that  he  is  dealing  with  an  agent  of  the 
owner,  and  has  not  good  reason  to  know  it,  he 
is  justified  in  treating  the  agent  as  the  owner, 
and  payment  of  the  purchase  price  to  him  will 
be  a  defense  to  an  action  by  the  owner  for  the 
amount.  The  Eclipse  Wind  Mill  Co,  v.  Thar- 
son,  46  Iowa,  181. 

24.  Where  an  agent  for  the  loaning 
of  money  lent  it  at  usurious  rates,  it  was  held 
that  he  would  not  be  presumed  to  have  had  the 
authority  to  make  the  loan  upon  such  conditions, 
and  that  his  acts  would  not  affect  his  principal. 
Gokey  v.  Knapp,  44  Iowa,  32. 

26.  Where  the  owner  of  property  has 
permitted  his  agent  in  possession  to 
represent  himself  as  the  owner,  whereby 
he  has  obtained  credit  and  incurred  a  debt  for 
an  improvement  upon  the  property,  the  owner 
is  estopped  to  deny  his  liability  therefor.  White 
V,  Mordan,  42  Iowa,  113. 

26.  But  the  owner  must  have  known  of  the 
act  of  the  agent,  and  failed  to  repudiate  it,  to 
be  estopped  to  deny  his  responsibility  for  the 
act.    Id. 

27.  For  sale  of  real  estate.  Authority 
given  by  a  principal  to  an  agent  to  invest  his 
money,  and  look  after  his  business  generally, 
will  not  enable  the  agent  to  sell  his  principal's 
property,  even  such  as  may  be  acquired  as  the 
result  of  the  investment.  Smith  et  al.  v.  Ste- 
phenson etal,,^  Iowa,  645. 

28.  Where  an  agent  for  the  sale  of 
land  was  instructed  to  sell  for  **  one- 
third  cashy"  a  contract  made  by  him  to  sell 
without  a  strict  compliance  with  that  condition 
could  not  be  enforced  against  his  principal. 
Wanless  v.  McCandless  et  al,,  38  Iowa,  20. 

29.  Proof  that  the  custom  of  a  county  did  not 
require  purchasers  of  land  to  pay  cash,  though 
the  terms  of  the  sale  were  for  cash  payment, 
will  not  sustain  a  contract  of  sale  made  by  an 
afrent  who  had  violated  an  instruction  to  sell 
for  "one- third  cash."    Id. 

80.  Batiflcation  of  oonveyanoe.    An 

agent,  acting  under  a  power  of  attorney,  con- 
veyed the  land  of  his  principal  in  accordance 
with  instructions  received  from  him,  and  the 
principal,  with  a  full  knowledge  of  the  oondi- 


PRINCIPAL  AND  AGENT. 


319 


Powers  of  Agent. 


tions  under  which  the  oonr^anoe  was  made, 
reoeived  and  retained  the  consideration  therefor 
and  sabseqoently  wrote  to  the  agent  that,  so  far 
as  he  knew,  he  had  faithfully  performed  his 
trust:  Heldf  that  the  principal  ratified  the 
conyeyanoe  and  was  bound  thereby.  Burdick  p. 
Seymour,  39  Iowa,  452. 

31.  Fraud  of  agent«  Where  one,  with 
full  knowledge  of  the  agency,  deals  with  the 
agent  as  principal,  he  must  bear  whatever  loss 
results  from  such  dealing.  Hishey  r.  WilUams 
€t  ah,  40  Iowa,  499. 

82.  Bole  applied.  W.  negotiated  with  G. 
as  the  agent  of  H.,  for  the  purchase  of  land  be- 
longing to  the  latter  and  ascertained  the  terms 
of  sale.  Subsequently  G.  procured  a  deed  to 
himself,  ezecutii^  a  mortgage  upon  the  land  to 
secure  payment.  Afterwards  W.  accepted  the 
offer  originally  made  and  reoeived  a  deed  from 
G.  in  his  own  name,  and  executed  a  mortgage  to 
G..  G.'s  mortgage  to  H.  being  of  record  at  the 
time:  Held,  that  the  assignee  of  G.  could  main- 
tain an  action  to  foreclose  the  mortgage  of  W., 
notwithstanding  the  existence  of  the  former 
mortgage.    Id. 

83.  Agent  by  letter  of  attorney :  death 
of  principal:  conveyance.  A  power  of 
attorney  to  convey  lands  of  a  principal,  which  is 
not  coupled  with  an  interest  in  the  agent,  is  re- 
voked by  the  death  of  the  principal,  and  a  sale 
and  conveyance,  made  after  sudi  death  and  be- 
fore notice  thereof,  is  without  authority  and 
void.  (Lewis  v,  Kerr  and  Craig,  17  Iowa,  73.) 
Vance  et  al.  v,  Anderson,  39  Iowa,  426. 

84.  This  holding  is  in  accord  with  the  well 
settled  doctrine  that  the  death  of  the  principal 
operates  as  an  immediate  determination  of  an 
authority  not  coupled  with  an  interest,  and  acts 
done  by  the  agent  after  the  death  of  the  prin- 
cipal, though  in  ignorance  of  it  and  in  good 
fsdth,  are  void.  (See  Hunt  v.  Bausmanier,  8 
Wheat.,  174;  Gait  v,  Qallatoay,  4  Pet.,  833; 
Jenkins  v,  Atkins,  1  Humph.,  294;  Stirnermaun 
9.  Cotting,  7  John.  Ch.,  275;  Houghtaling  v. 
Marvin,  7  Barb.,  412;  Gale  v.  Tappan,  12  N. 
H.,  146;  Surv.  Parts.  ofAuley,  MeNaughton  dt 
Co,  V.  Moore,  1  Haywood,  189;  Palmer  v.  Beif- 
fenstein,  1  Manning  &  Granger,  94;  Clark's 
ExWs  V.  Parish's  Ea^rs,  1  Bibb.,  547;  Camp- 
hell's  Bepresentatives  r.  Kincaid,  3  Mon.,  68; 
Gleason  v.  Dodd,  4  Met.  (Mass.),  333;  Houston's 
AdnCr  v.  Cantril,  11  Leigh,  137;  Harper  v.  Lit- 


tle, 2  Greenleaf,  14;  Knapp  v.  Alvord,  10  Paige, 
205;  Cassidg  v.  McKenzie,  4  Watts  &  Serg., 
282.)    Id. 

86.  There  is  this  well  settled  distinction  be- 
tween a  revocation  of  a  power  by  act  of  the 
principal  and  a  dissolution  thereof  by  operation 
of  law,  as  by  the  death  of  the  principal,  m  the 
former  the  power  continues  good  until  notice 
of  revocation  is  given,  but  the  instant  the  prin- 
cipal dies  his  estate  vests  in  his  heirs  or  devisees 
or  creditors,  and  their  rights  cannot  be  divested 
or  impaired  by  an  act  performed  by  the  agent 
after  the  death  of  his  principal.  (Harper  v.  Lit- 
tle, supra.)  Again,  in  a  case  where  the  act  to 
be  done  by  the  agent  must  be  done  in  the  name 
of  the  principal,  it  must  be  done  in  his  lifetime, 
and  cannot  be  done  after  his  death,  for  as  the 
principal  could  himself  do  the  act  only  in  his 
lifetime,  so  must  the  agent  be  likewise  limited. 
The  title  to  land  cannot  be  transferred  in  the 
name  of  a  dead  man.  His  death  causes  the 
title  to  descend  to  his  heirs.  Per  Miller,  Ch. 
J.,  in  Ibid. 

86.  An  agent  authorized  by  i>ower  of  attor- 
ney to  convey  the  lands  of  his  principal  must  do 
so  in  the  name  of  the  principal.    Id, 

87.  Parchaae  contrary  to  principal's 
instructionB.  A  principal  is  liable  for  goods 
purchased  by  a  general  agent,  though  the  pur- 
chase in  question  was,  as  to  the  quantity  of 
goods  he  should  purchase,  contraiy  to  the  prin- 
cipal's instructions.  Palmer  db  Sons  v.  Cheney, 
35  Iowa,  281. 

88.  A  conversation  between  the  principal  and 
agent  in  the  presence  of  the  seller,  which 
amounted  to  nothing  more  than  mere  advice  or 
directions  as  to  the  quantity  of  the  goods  he 
should  purchase,  would  not  prevent  a  recoveiy 
against  the  principal  though  the  agent  exceeded 
in  his  purchase  the  quantity  directed,  if  the 
goods  thus  purchased  were  resold  and  the  pro- 
ceeds received  by  the  principal.    Id. 

89.  Authority  to  change  written  con- 
tract :  burden  of  proof.  Where  R.  sold  to 
G.  a  machine  with  special  written  warranty, 
conditioned,  among  others,  that  R.  should  be 
notified  within  thirty  days  if  it  did  not  work  sat- 
isfieu^torily  and,  after  more  than  that  period  had 
elapsed,  R.'s  agent  assured  plaintiff  that  he 
would  overhaul  the  machine,  and  if  it  did  not 
work  well  thereafter,  his  principal  would  pay 
all  damages  by  reason  of  its  Mlure,  held,  that 


820 


PRINCIPAL  AND  AGENT— PRINCIPAL  AND  SURETY. 


QaestionB  Between  Principal  and  Agrent— Generally. 


the  burden  of  proof  was  upon  G.  to  establish  the 
agent's  authority  to  vary  the  terms  of  the  writ- 
ten contract  in  respect  of  his  subsequent  promise 
to  indemnify  G.  for  the  failure  of  the  machine. 
Richmond  v,  Greeley^  38  Iowa,  666. 

III.    Questions  Between  PRiNciPAii  and 

AOENT. 

40.  For  sale  of  real  estate.  Where  an 
agent  for  the  sale  of  real  estate  negotiates  for 
the  sale  of  a  portion  of  the  land  to  himself,  he 
is  bound  to  act  with  the  utmost  good  faith  with 
his  principal,  and  to  furnish  him  exact  and 
truthful  information  as  to  everything  affecting 
the  value  of  the  land.  If  he  fails  to  do  this, 
and  by  reason  thereof  purchases  it  at  a  price 
greatly  less  than  its  value,  the  conveyance  will 
be  set  aside.    Ingle  v.  Hartman,  37  Iowa,  274. 

41.  Liability  for  goodB  shipped  to  him. 

An  agent  is  liable  for  goods  shipped  to  him  for 
sale,  and  which  arrived  at  his  place  of  residence 
and  business,  unless  he  shows  their  loss  occurred 
without  fault  or  negligence  on  his  part.  Rartle 
V,  Phelp8,  89  Iowa,  498. 

42. :  of  agent  to  whom  money  is 

entrusted  for  improvements.  In  an  action 
by  a  county  to  recover  $1000  which  were  en- 
trusted to  H.  as  its  agent,  to  be  expended  in  re- 
pairing a  bridge,  where  the  petition  alleged  that 
it  remained  in  the  hands  of  H.  unexpended  and 
unaccounted  for,  and  the  testimony  showed  that 
$800  had  been  pidd  a  contractor  upon  the  work, 
the  plaintiff  was  not  entitled  to  recover.  Iowa 
Co.  V,  Huston,  39  Iowa,  323. 

48. :  of  commission  merchant  to 

whom  produce  is  assigned.  An  order  to 
a  commission  merchant  to  sell  at  once,  accepting 
a  certain  offer,  will  not  authorize  him  to  sell 
upon  credit  to  a  party  known  to  him  to  be  irre- 
sponsible, and  he  is  not  liable  if  the  goods  de- 
preciate before  a  sale  can  be  affected.  Darant 
dt  CuUing  v,  Fiah  40  Iowa,  557. 

44.  An  agent  for  the  sale  of  land  will 
not  be  charged  with  the  duty  of  informing  his 
principal  of  the  value  of  the  land  in  direct  ne- 
gotiations for  its  purchase  by  himself.  When 
he  becomes  the  buyer  and  the  principal  the 
seller,  his  agency  with  respect  to  the  property 
ceases.    Collar  v.  Ford,  45  Iowa,  331. 

46.  The  fact  that  one  was  requested  to  ascer- 
tain and  report  to  the  owner,  who  lived  in  an- 
other State,  the  amount  of  taxes  due  on  a  piece 


of  land,  which  he  did,  did  not  oonstitate  him 
an  agent  with  respect  to  the  land  so  as  to  chaxge 
him  with  fraud  in  buying  the  same  himself  for 
less  than  its  actual  value.    Id, 


FBINCIFAIi  AND  SUBETY. 

I.  GBNBRAIiLT. 
II.  DiSCHAJtOB  OF  SUBRTT. 

III.  Subrogation. 


I.  Gekbballt. 

1.  When  relation  exists.  Where  one  of 
two  joint  makers  of  a  note  and  mortgage  given 
to  secure  it,  seUs  his  interest  in  the  mortgaged 
premises  to  the  other,  the  latter  assuming,  by 
the  terms  of  the  purchase,  the  payment  of  the 
mortga^,  this  does  not  constitute  the  maker 
thus  transferring  his  interest,  a  surety  as  to  the 
mortgagee,  nor  change  his  liability  to  him, 
although  as  between  themselves  the  mortgairora 
sustained  such  relations.  James  et  oZ.  r.  Dof^ 
and  Close,  37  Iowa,  164. 

2.  Both  of  the  makers  continuing  prindpals 
as  respects  the  plaintiff,  he  may,  at  his  election, 
maintain  an  action  at  law  against  them  on  the 
note  or  for  the  foreclosure  of  the  mortgage. 
(Borbett  v.  Waterman,  11  Iowa,  86;  Massie  v. 
Mann,  17  Id.,  131;  Hershee  v,  Herskee,  18  Id., 
25.)    Id. 

8.  Belease.  That  plainiaff  had  released  a 
portion  of  the  mortgaged  premises  would  not 
affect  his  right  of  recovery  against  the  one  who 
had  sold  his  interest  in  the  land  as  above  stated. 
Id. 

4.  The  light  of  subrogation  does  not  result  so 
much  irom  contract  as  upon  a  principle  of  equity 
that  the  surety  paying  off  the  debt  shall 
stand  in  the  place  of  the  creditor  with  all  of  his 
rights  for  the  purpose  of  obtaining  reimburse- 
ment. {Massie  v.  Mann,  17  Iowa,  131,  and 
cases  cited;  Braught  v.  Orifflih,  16  Id.,  26; 
Lathrop  dt  Dale's  Appeal,  1  Barr.,  512;  Eddtf 
V.  Traver,  6  Paige  Ch.,  521.)    Id. 

6.  The  fJEulure  of  a  surety  to  appear 
and  defend  cannot  be  pleaded  in  defense  of  an 
action  by  the  surety  upon  anindemnity  bond  given 
to  protect  him  as  surety,  unless  such  failure  was 
the  result  of  negligence  or  an  appearance  would 
have  availed  the  defendant.  Doran  9.  DamSf 
43  Iowa,  86. 
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6.  Uability  for  attorney's  fbes :  prom- 
JflBory  note.  Sureties  upon  a  promissory  note 
which  stipulated  ''that  a  reasonable  sum,  to  be 
fixed  by  the  court,  for  attorney's  fees  shall  be 
allowed  and  taxed  a^^ainst  the  parties  making 
this  note/*  in  defiiult  of  payment  by  the  princi- 
pal ma.ker,  were  bound  to  the  payment  of  attor- 
ney's fees  adjudged  to  be  due.  The  First  Nat. 
Bank  of  Ft.  Dodge  v.  Breese,  Whitlock  dt  Co. 
et  oZ.,  99  Iowa,  640. 

II.  DiscHABOs  OF  Surety. 

7.  Surrender  of  mortgage.  Where  a 
new  note  with  a  surety  thereon  is  given  in  place 
of  an  old  one,  secured  by  mortgage,  the  subse- 
quent surrender  of  the  mortgage  will  discharge 
the  surety  in  the  new  note.  Port  v.  Bobbins, 
35  Iowa,  106. 

8.  Alteration  of  note:  indorsement  of 
credit.  The  indorsement  of  a  credit  on  a  note 
at  the  time  of  its  negotiation,  is  not  such  an  al- 
teration as  will  discharge  a  surety  thereon.  Laub 
V.  Buddy  37  Iowa,  617. 

9.  Where  a  note  was  signed  by  principal  and 
surety,  and  the  former,  without  the  knowledge 
or  consent  of  the  latter,  added  thereto  before 
delivery,  upon  the  demand  of  the  payee,  the 
condition  that  the  interest  should  be  payable  an- 
nually, it  was  held  that  the  alteration  was  a 
material  one  which  would  discharge  the  surety 
finom  liability  upon  the  note.  Marsh  v.  Griffin, 
42  Iowa,  403. 

10.  Even  if  the  alteration  had  been  made  af- 
ter deliveiy  and  acceptance  by  the  payee,  no 
liability  would  have  attached  to  the  surety.    Id. 

11.  Extension  of  time  to  principal. 

Where  the  holder  of  a  note  receiving  it  with 
notice  that  one  whose  name  is  signed  to  it  is  in 
&ct  but  a  surety,  gives  an  extension  of  time  to 
the  principal  pursuant  to  a  binding  agreement 
between  them  to  that  effect,  the  surety  will  be 
discharged.    Howard  v.  Clark,  36  Iowa,  114. 

12.  The  fact  that  the  surety  signed  his  name 
to  the  note  subsequent  to  its  execution,  and  with- 
out the  knowledge  or  consent  of  the  maker,  will 
not  change  the  rule.    Id. 

18.  An  extension  of  time  to  the  principal  un- 
der aa  enforcible  agreement  therefor,  without 
the  consent  of  the  surety,  will  discharge  the  lat- 
ter.   Chickasaw  Co.  v.  Pitcher,  36  Iowa,  593. 

14.  The  acceptance  by  the  creditor  of  a  valid 
obligation  payable  in  the  future,  operates  to 
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suspend  all  rights  of  action  on  the  consideration 
for  which  it  is  given  until  the  time  fixed  for  the 
payment  of  the  obligation  and  hence  discharges 
the  surety.  ( Hershler  v.  Beynolds,  22  Iowa,  152 ; 
Bonney  v.  Bonney,  29  Id.,  448.)    Id. 

16.  A  valid  agreement  between  the  maker 
and  payee  of  a  promissory  note,  extending  the 
time  of  payment  without  the  assent  or  concur- 
rence of  the  surety,  operates  to  discharge  him, 
whether  he  has  thereby  suffered  prejudice  or  not. 
{Hershler  v.  Beynolds,  22  Iowa,  152.)  Bdberts 
V.  Bichardson,  39  Iowa,  290. 

16«  When  the  only  issue  was  the  existence 
of  an  agreement  between  the  payee  and  the 
maker  of  a  promissory  note,  extending  the  time 
of  payment,  the  court  properly  refused  to  in- 
struct the  jury  that,  if  the  payee  bad  informed 
the  surety  that  he  had  extended  the  time  of 
payment,  he  was  estopped  from  afterwards  deny- 
ing it.    Id. 

17.  To  operate  as  a  discharge  of  a  surety,  an 
agreement  extending  the  time  of  payment  must 
be  founded  upon  a  sufficient  consideration.    Id. 

18.  Belinqiiishment  of  suit  against 
principal.  While  the  law  does  not  require 
the  principal  to  institute  a  suit  against  the 
debtor,  yet  having  done  so,  and  acquired  a  hold 
on  property  therein,  as  by  levy  of  attachment 
or  execution,  he  cannot  afterward  in  any  man- 
ner relinquish  the  same,  or  consent  to  a  course 
of  proceeding  that  will  have  that  effect,  and  if 
he  does  so,  the  surety  will  be  discharged  to  an 
extent  corresponding  with  its  value.  (3  Leading 
Cases  in  Equity,  Hare  and  Wallace's  Notes,  552; 
Bus.  V.  Berrington,  2  American  Leading  Cases, 
260;  Hare  and  Wallace's  Notes  to  Pain  v.  Pack- 
ard, and  King  v.  Baldwin;  Chambers  v.  Coch- 
ran dt  Brock,  18  Iowa,  159.)  The  City  of 
Maquoketa  v.  Willey,  35  Iowa,  323. 

19.  Notice  to  creditor  to  bring  suit. 

A  notice  by  a  surety  to  the  creditor  to  bring  suit 
upon  the  obligation,  should  demand  that  a  soit 
be  brought  against  all  the  parties,  and  not  simply 
against  the  principal;  otherwise  failure  of  the 
creditor  to  bring  suit  would  not  discharge  the 
surety.  Harriman  v.  Egbert  and  Aubuck,  36 
Iowa,  270. 

20.  In  an  action  upon  a  promissory  note 
against  a  surety,  the  failure  to  object  to  the  in- 
troduction of  oral  evidence  showing  that  the 
surety  requested  the  payee  to  sue  upon  the  note* 
will  not  be  deemed  a  waiver  of  the  statutory  le* 
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^ourmieni  that  such  reqaeat  shoald  be  in  wriir 
uifir-    JD09ia  V.  Faifne  and  Shadduch^  45  Iowa, 

m.  * 

21«  Suit  on  judgment  and  oontinu- 
anoe  as  to  surety*  Where  judgment  was 
ncovered  againat  the  pxincipal  and  sorely  in  a 
note,  and  sabseqnently  an  action  was  brought 
thereon  and  a  new  judgment  obtained  against 
the  principal,  and  the  action  continued  as  to  the 
surety,  it  was  held,  that  the  surety  was  not 
thereby  discharged,  even  though  the  lien  of  the 
first  judgment  was,  by  the  rendition  of  the 
second  one,  lost.  Perry  dt  Taumsend  «.  Saun- 
ders, 36  Iowa,  427. 

22.  Stay  bond:  modification  of  judg- 
ment. Where  a  judgment  is  modified  without 
the  consent  of  the  surety  upon  the  stay  bond, 
whereby  prior  incumbrancers  acquire  a  senior 
lien  upon  the  mortgaged  property,  which  was 
amply  sufficient  to  satisfy  such  judgment  before 
the  modification,  the  surety  is  released  from  lia- 
biliiy  to  the  extent  of  the  modification  of  the 
judgment.  MiddleUm  v.  The  First  Nat,  Bank 
qf  MarehalUown  et  a/.,  40  Iowa,  29. 

23.  Supersedeas  bond.  That  but  one  of 
two  joint  defendants  united  in  the  execution  of 
the  supersedeas  bond  would  not  have  the  effect 
to  diminish  the  liability  of  the  sureties,  which 
was  only  limited  by  the  amount  of  the  judgment 
Drake  v.  Smythe  et  a?.,  44  Iowa,  410. 

24.  Where  in  an  action  against  two  defend- 
ants judgment  was  rendered  against  both  and 
abo  against  one  of  the  defendants  who  did  not 
join  in  the  execution  of  the  supersedeas  bond,  a 
judgment  against  the  sureties  for  the  amount 
of  the  latter  judgment  was  set  aside.    Id» 

29.  Where  judgment  is  rendered  by 
consent  against  the  principal,  on  the  con- 
dition that  the  execution  be  stayed  for  a  time, 
the  surety  is  bound  by  the  judgment  equally  with 
the  principal.    Id, 

26.  Collateral  security.  Where  the  surety 
upon  a  promissory  note  secures  the  transfer  to 
the  payee  of  the  note  of  a  third  party,  with  the 
understanding  that  the  proceeds  of  the  latter 
shall  be  applied  upon  the  note  of  his  principal, 
the  note  of  the  third  party  becomes  collateral 
security  for  the  benefit  of  the  surety.  May  v. 
White  et  al.,  40  Iowa,  246. 

27.  Whether  the  payee,  in  sufxendering  snoh 
Bote  to  thsBiabsr,  exavoiaed  reasonable  prodenoe 
sad  oaxe,  is  a  qneitiaii  of  fact  for  the  juiy.    Id, 


28.  Bllbot  of  death  of  surety.  Where 
a  bond  stipulated  that  the  surety  bound  himself, 
his  "heirs,  executes  and  admimstratozs,"  it 
was  held  that  his  liability  for  his  principal  was 
not  terminated  by  his  own  death  but  extended 
to  his  heirs  and  legal  repres^itatiyes.  The 
Royal  Insurance  Co.  v.  Dames,  40  Iowa,  469. 

29.  Application  of  assets.  A  mortgagor 
of  land  becomes  a  bankrupt  under  the  law  of  the 
United  States.  Subsequently  the  mortgage  was 
foreclosed  in  a  court  of  this  State;  the  mortgagor 
and  others  were  made  defendants,  but  the  as- 
signee of  the  bankrupt  was  not.  The  land  mort- 
gaged was  sold  on  the  decree  and  purchased  by 
plaintiff,  who  was  the  mortgagee.  After  this 
the  assignee  of  the  bankrupt  for  a  sufficient  con- 
sideration conveyed  the  land  to  plaintiff.  The 
defendant  was  surety  on  the  note  secured  by  the 
mortgage  which  was  not  wholly  paid  by  the  fore- 
closure sale.  This  action  is  brought  to  reooTsr 
the  balance.  In  an  equitable  defense  defendant 
sets  up  the  foregoing  facts  and  alleges  that  the 
property  was  of  value  sufficient  to  pay  the  whole 
amount  of  the  note,  and  plaintiff  sold  it  for  a 
sum  sufficient  for  that  puipoee.  Held,  that  in 
the  absence  of  fraud  or  improper  practice  on  the 
part  of  plaintiff  it  must  be  presumed  that  the 
property  was  fairly  applied  to  the  payment  of  the 
note  by  the  mortgagor  by  the  foreclosure  and 
purchase  from  the  assignee.  Brown  v.  Gibbons, 
37  Iowa,  654. 

III.  SUBBOGATION. 

80.  Payment  of  judgment  by  joint 
defendant  who  is  but  surety.  The  pay- 
ment of  a  judgment  by  one  of  several  defendants 
operates  as  an  extinguishment  and  satisfectioD 
thereof,  although  the  payment  is  made  by  one 
who  is  in  £Etct  a  surety.  Drefahl  v.  TutOe,  42 
Iowa,  177. 

81.  An  execution  cannot  be  issued  upon  a 
judgment  thus  extinguished,  and  a  sale  of  prop- 
erty under  such  execution  will  not  pass  the  prop- 
erty.   Id, 

32.  That  the  judgment  defendant  made  no 
objection  to  the  levy  and  sale,  but  asked  a  post- 
ponement in  the  hope  of  paying  the  judgment, 
will  not  estop  him  to  deny  the  -validity  ai  the 
execution  and  sale.    Id, 

83.  A  creditor  is  not  required  to  surrender 
any  of  his  securities  to  a  surety,  until  the  debt 
ibr  which  they  staad  pledged  is  Ailly 
James  et  ed,  9.  Deny  and  Close,  37  Iowa»  Iti, 
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PUBIJOATION  OF  LAWS. 

1.  Selection  of  newspaper.  The  pro- 
prietor of  a  newspaper  has  no  such  private  or 
personal  interest  in  the  publication  of  the  laws 
of  the  State  and  proceedings  of  the  board  of  su- 
peryisors,  under  chapter  118  of  the  Laws  of  1866, 
as  amended  by  chapter  11,  Laws  of  1872,  as  that 
he  can  maintain  an  action  or  proceeding  in  his 
own  name  to  compel  the  board  of  superyisors  to 
order  such  publication  in  his  paper.  Following 
Welch  V,  The  Board  of  Supervisors,  23  Iowa, 
199;  SmUh  v.  Yoram  etah,2R  Id.,  89. 

2.  In  determining  the  question  as  to  what 
papers  have  the  largest  drcolation,  the  board  are 
not  confined  to  the  affidavits  of  newspaper  pro- 
prietors, but  may  consult  all  available  sources 
of  information  open  to  them.    Id. 

d.  Whether  in  any  case  the  decision  of  the 
board  in  designating  the  papers  in  which  publi- 
cation is  to  be  made,  so  far  as  that  depends  on 
the  circulation  of  competing  papers,  can  be  re- 
viewed, quere.    Id. 


PUBLIC  LAKBS. 

1.  Qrants  of  land  by  congreBs  are  to 
be  strictly  oonstmed,  and  most  strongly 
against  the  grantee.  (The  Dubuque  ^  Ptscifie 
R'd  Co.  V.  Litchfield,  23  How.  (U.  S.),  88.  See, 
also,  Sandford  v.  Martin,  31  Iowa,  67;  Gildart 
r.  Goldstone,  11  East.,  685;  Hagan  v.  Campbell, 
8  Port.,  9;  Townsend  r.  Brown,  4  Zab.,  80; 
Greene *s  Estate,  4  Med.  Ch.,  349;  May,  etc.  v. 
Ohio  dt  P.  R.  Co.,  26  Penn.  St..  355.)  The  C. 
dt  M.  R.  R.  Co.  and  The  J.  R.  L.  Co.  v.  Carroll 
Co.,  41  Iowa,  168. 

2.  Certifioate  of  register  as  evidenoe* 

The  original  certificate  of  the  register  of  a  land 
office  of  the  United  States  of  the  location  of  ag- 
ricultural college  scrip  upon  land  within  his 
district,  is  prima  fade  evidence  of  title  in  the 
person  locating  it,  under  Rev.,  §  4055.  A  show- 
ing that  scrip  of  the  same  number  was  located 
on  another  tract  of  land,  is  not  sufficient  to  over- 
come such  title.    Pierson  v.  Reed^  36  Iowa,  257. 

8.  Mistake  in  application  of  porchase. 

Where  the  descriptions  in  an  triplication  at  a 
United  States  Land  Office  to  puzGhase  pubUc 
land,  and  in  the  duplicate  receipt  of  the  Re- 
ceiver, in  the  entry  in  the  tract  book,  in  the 
leosivei^s  reodpt  book,  and  in  the  reooid  of  cer- 


tificates all  correspond,  the  fact  that  the  nqmbei 
of  the  application  was  written  upon  aaothcf 
tract  on  the  plat  in  the  land  office  is  not  en* 
dence  of  a  mistake  entitling  the  plaintiff  to  le- 
lief  in  equity.  The  Iowa  Railroad  Land  Com^ 
pany  v.  Adkins,  38  Iowa,  351. 

4. :  color  of  title.     Under  such  dr* 

cumstances,  mere  naked  possession  does  not 
place  the  occupant  in  the  position  of  a  settler  in 
good  faith  under  color  of  title.    Id. 

6.  Homestead  and  preemption  rights: 
effect  of  certification.  The  certification  of 
public  lands  to  the  State,  under  the  Act  of  Con- 
gress of  August  8, 1846,  amounts  to  a  reserva- 
tion of  the  lands  from  entzy  or  sale,  and  thejr 
cannot,  after  the  date  of  certification,  bo  entered 
under  the  homestead  or  preemption  acts.  Bel- 
lows V.  Todd,  39  Iowa,  209. 

6.  The  statute  of  limitations  does  not  operate 
in  favor  of  one  who  enters  upon  land  f(Mr  the 
purpose  of  preempting  it  or  taking  a  homestead 
thereon,  since  no  length  of  mere  naked  posses- 
sion, for  such  purpose,  would  establish  a  title 
against  the  United  States.  ( The  County  of  Dee 
Moines  v.  Marker,  34  Iowa,  84.)    Id. 

7.  An  occupier  of  land  under  the  Homestead 
Act  of  1862  cannot  make  a  valid  contract  that 
he  will  convey  the  land  when  he  shall  have 
acquired  the  legal  title  thereto.  Oaks  v.  Heatan 
et  al.,  44  Iowa,  116. 

8.  0.  had  preempted  a  quarter  section  of 
government  land,  and  had  made  valuable  im- 
provements thereon,  when  he  agreed  with  H. 
that  if  the  latter  would  take  possession  and  per- 
fect a  title  under  the  Homestead  Act,  he  would 
relinquish  his  rights  already  acquired,  and 
should  receive  in  consideration  therefor  a  deed 
to  half  of  the  land  when  the  title  should  be  per- 
fected; held,  that  the  agreement  was  in  viola- 
tion of  the  provisions  of  the  Homestead  Act  of 
the  United  States,  and  could  not  be  enforced.  Id. 

0.  Des  Moines  river  grant:  taxation. 

The  Acts  of  Congress  of  March  2,  1861,  and 
July  12,  1862,  confirm  the  title  to  the  Des 
Moines  river  land  grant  in  the  State  and  its 
grantees  from  the  date  of  the  original  grant  in 
1846,  and  the  lands  are  liable  to  taxation  in  the 
hands  of  purchasers,  or  their  grantees,  for  all 
years  subsequent  to  the  date  of  the  oonveyaaee 
to  such  purchasen.  Following  Stryker  v.  Polk 
Omm^,  22  Iowa,  131.  LUeJ^ld  9.  Th^  County 
et  ol.,  40  Iowa,  66. 
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10.  For  the  purpose  of  determining  the  ex- 
tent of  the  original  grant  of  lands  to  the  State 
of  Iowa,  under  the  Act  of  Ck>ngre8s,  approved 
August  8,1846,  the  northern  terminal  line  adop- 
ted by  the  goremment  is  one  drawn  at  right 
angles  with  the  general  direction  of  Des  Moines 
river.  The  D,  M.  N,  dt  B.  R,  Co,  v.  Cooper  et 
ah,  41  Iowa,  275. 

11.  Facts  considered  from  which  it  is  held 
that  the  land  in  controyersy  lies  outside  of  the 
grant  made  to  aid  in  the  improvement  of  the 
navigation  of  the  Des  Moines  river.    Id. 

12.  Railroad  grants.  The  act  of  Congress 
of  May  12,  1864,  granting  certain  public  lands 
to  the  State  to  aid  in  the  construction  of  a  rail- 
way, did  not  specify  any  beneficiary  corporation, 
but  conferred  them  upon  the  State  as  trustee, 
charged  with  the  duty  of  appropriating  them 
for  the  purpose  and  under  the  conditions  speci- 
fied in  Uie  act.  The  title  was  not  to  pass  until 
the  issuance  of  the  patents,  after  they  had  been 
earned  by  the  construction  of  certain  specified 
portions  of  the  road,  and  prior  to  that  the  lands 
could  not  be  disposed  of  nor  encumbered.  The 
S.  C.  dt  St.  P.  B,  Co,  V,  The  County  of  Osceola, 
43  Iowa,  318. 

18. :  state  legislation.   Chapters  134 

and  144,  Acts  of  the  Eleventh  C^eral  Assembly, 
conferred  upon  the  Sioux  City  &  St.  Paul  Rail- 
way Company  the  title  to  the  lands  embraced  in 
the  Act  of  Congress,  conditioned  upon  its  com- 
pliance with  the  conditions  of  the  grant,  which 
was  to  be  determined  by  subsequent  legislation. 
Id. 

14.  The  Act  of  Congress  of  June  2,  1864, 
granting  lands  to  the  C.  R.  &  M.  R.  R.  Co.,  was 
a  conditional  grant  in  presenti,  in  the  nature  of  a 
float  covering  the  lands  within  twenty  miles  of 
the  modified  Hue.  They  were  not  subject  to 
homestead  entry  and  an  enterer  could  acquire 
no  rights  against  the  grantee  in  the  act.  Blair 
Town  Lot  and  Land  Co.  v.  Kitteringham,  43 
Iowa,  462. 

16.  Under  the  Act  of  Congress  of  May  15, 
1856,  granting  to  the  State  of  Iowa  alternate 
sections  of  land  for  the  purpose  of  aiding  in  the 
construction  of  certain  railroads,  the  State  was 
authorized  to  dispose  of  the  first  one  hundred 
and  twenty  sections  before  any  portion  of  the 
load  was  built;  and  in  that  respect  the  Iowa 
Central  Air  Line  R.  R.  Co.,  to  and  upon  which 
the  State,  by  the  Act  of  July  14, 1856,  granted 


and  conferred  said  lands  under  the  restrictions 
and  upon  the  conditions  therein  mentioned,  pos- 
sessed a  like  authority.  Courtright  v.  The  Ce^ 
dar  Rapids  dt  Missouri  Biver  B.  B.  Co.  et  al.^ 
35  Iowa,  886. 

16.  In  making  the  selection  of  the  said  one 
hundred  and  twenty  sections,  the  company  was 
not  confined  to  a  specific  locality  but  left  to  its 
choice  anywhere  within  a  continuous  twenty 
miles.    Id. 

17.  EfEbot  of  grant  as  a  conveyanoe. 

The  Act  of  Congress  above  mentioned  conferring 
said  lands  upon  the  State,  and  the  Act  of  the 
State  in  conferring  them  on  said  railroad  com- 
pany, was  sufficient  to  invest  the  title  in  the 
company  to  the  lands  properly  selected,  as  a 
formal  conveyanoe  thereof.  (lAssum  et  al.  v» 
PWce,  12  How.,  69;  Butherford  v.  Green's 
Heirs,  2  Wheat.,  196;  The  United  States  v. 
Perchman,  7  Pet.,  51;  Mitchell  et  al.  r.  The 
United  States,  9  Id.,  711;  Ladyae  v.  Boland  et 
al..  2  How.,  581;  United  States  v.  Brooks  et  al.^ 
10  Id.,  442.)    Id. 

18.  Original  survey.  The  presumption 
obtains  that  the  original  survey  of  lands  was 
made  in  obedience  to  the  official  instmctions 
given  the  surveyor.  Hedrick  v.  Eno,  42  Iowa, 
411. 

19.  In  case,  however,  the  instructions  were 
not  followed  by  the  surveyor  in  the  location  of 
comers  of  sections,  the  recognition  of  the  surv^ 
by  the  government  and  the  sale  of  the  lands  in 
accordance  therewith  will  constitute  a  waiver 
of  the  irregularity.    Id. 

20.  Original  entry.  W.  claimed  to  have 
entered  by  an  agent  a  tract  of  land  situated  in 
township  eighty,  and  the  register's  certificate 
corresponded  with  his  claim,  while  the  records 
of  the  land  office,  in  the  absence  of  the  original 
entries  which  had  been  destroyed,  showed  that 
his  entry  was  in  township  eighty-one;  held,  that 
in  an  action  by  W.  to  quiet  his  title  to  the  tract 
in  township  eighty-one,  the  burden  was  upon 
him  to  show  that  the  original  entry  was  as  he 
claimed,  and  foiling  in  this  that  he  was  not  en- 
titled to  the  relief  asked.  White  v.  The  C,  R. 
I.  dt  P.  R.  Co.  et  al.,  46  Iowa,  222. 

21.  Location  of  oertiflcate.  Where  the 
patent  issued  pursuant  to  the  location  of  a 
bounty  land  certificate  described  another  trad 
than  that  located,  and  the  grantee  took  posses- 
sion of  that  embraced  in  the  patent,  held,  that 
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he  aoqaiied  no  equitable  interest  in  the  land 
located  under  the  certificate,  and  that  it  did  not, 
therefore,  become  subject  to  taxation  and  sale 
for  delinquent  taxes.  ScoU  v.  Chickasaw  Co., 
46  Iowa,  253. 

22.  IsBoanoe  of  patent.  The  patent  of  the 
Governor  is  evidence  that  the  title  has  ceased  to 
be  in  the  State,  and  has  vested  in  the  grantee 
after  compliance  with  the  conditions  of  the 
grant.  The  Iowa  Falls  dt  Sioux  City  R,  B.  Co, 
V.  Woodbury  County,  88  Iowa,  498. 

23.  Parol  evidenoe  is  not  admissible 
to  contradict  or  vary  the  patent  of  the 

Governor,  but  only  to  show  that  the  railroad 
company  has  been  guilty  of  fraudulent  practices 
to  prevent  the  issuance  of  the  patent.    Id. 

24. :  fraud.  The  fact  of  the  comple- 
tion of  the  railroad  earlier  than  the  issuance  of 
the  patent,  is  not  evidence  of  fraudulent  practice 
to  prevent  issuance,  for  the  purpose  of  avoiding 
taxation.    Id. 

26.  What  patent  conveys,  and  effect 
of.  A  patent  of  public  land  conveys  to  the  pat- 
entee a  perfect  legal  title,  relating  back  to  the 
date  of  the  entry;  the  entry  of  the  land  and  the 
issuing  of  the  certificate  transfer  to  him  all  the 
property  of  the  government,  which  retains  the 
former  legal  title  in  trust  for  the  purchaser  until 
the  patent  issues.  Waters  v.  Bush,  42  Iowa, 
255;  Heirs  of  Kline  v.  Argehbright,  26  Id., 
494. 

26.  Where  A  had  entered  a  certain  tract  of 
land  and  B,  who  had  previously  entered  an  ad- 
jacent tract,  subsequently  induced  the  register 
to  chan^  the  number  of  the  range  so  that  B's 
entry  was  made  to  include  that  of  A,  held,  that 
it  was  not  competent  for  the  register  to  make 
the  change,  upon  B*s  representation  of  mistake, 
and  that,  the  title  of  the  government  having 
passed  to  A,  it  could  make  no  other  disposition 
of  the  land.  Banhin  v.  Miller  el  al.,  43  Iowa,  11. 

27*  The  patent  of  the  government  vests  in 
the  patentee  the  perfect  legal  title,  which  relates 
back  to  the  date  of  entry;  the  entry  and  certifi- 
cate transfer  to  him  all  the  property  of  the  gov- 
ernment in  the  land  and  confer  upon  him  all  the 
equity  therein,  which  is  an  absolute  and  uncon- 
ditional right  to  the  land.    Id. 

28.  When  void.  A  patent  issued  to  land 
which  had  previously  been  sold  by  the  govern- 
ment is  absolutely  void,  and  no  right  is  acquired 
thereunder.    Id. 


29.  Purchaser  may  convey  before 
patent.  The  purchaser  of  public  land  can  con- 
vey his  interest  therein  before  the  issuance  of  a 
patent.    Id. 

80,  Disposition  of  controlled  by  laws 
of  the  United  States.  The  laws  of  the 
United  States  control  the  disposition  of  the  pub- 
lic lands,  and  the  effect  to  be  given  instruments 
issued  by  the  government  in  the  sale  of  the  land, 
and  the  rights  of  parties  claiming  thereunder. 
(David  V.  Bickabaugh^  82  Iowa,  541;  Irwin  v. 
Marshall,  20  How.,  558;  Wilcox  v.  Jackson,  13 

Pet.,  498.)    Waters  v.  Bush,  42  Iowa,  255. 

< 

81.  Military  land  warrants:  assign- 
ment. Under  the  Acts  of  Congress  the  interest 
acquired  by  the  valid  location  of  military  bounty 
land  warrants  is  assignable.    Id. 

32. :  lien.   Where  there  was  a  sufficient 

assignment  of  the  certificate  under  the  laws  of 
the  United  States,  the  assignee  became  fully 
vested  with  the  property  of  the  original  owner 
of  the  land,  and  a  judgment  subsequently  ren- 
dered against  the  latter  would  not  be  a  lien  upon 
the  property  covered  by  the  assignment.    Id. 

33.  G.,  being  entitled  to  a  land  warrant  for 
eighty  acres,  by  mistake  was  given  one  for  forty 
acres  which  he  assigned  to  C,  although  by  its 
terms  it  was  not  assignable,  and  subsequently 
entered  the  land  in  his  own  name,  agreeing  upon 
the  issuance  of  the  patent  to  convey  to  C;  the 
Commissioner  of  the  Land  Office  afterwards  can- 
celed the  entry  and  a  warrant  for  eighty  acres 
was  issued  to  G.  in  lieu  of  the  one  first  issued; 
the  land  entered  under  the  first  warrant  was 
afterwards  selected  by  the  plaintiff  under  the 
Act  of  Congress,  approved  May  15,  1856«  grant- 
ing lands  to  aid  in  the  construction  of  railways, 
and  the  selection  duly  approved:  Held, 

1.  That  the  legal  titie  to  the  land  was  in 
plaintiff. 

2.  That  any  claim  by  G.  to  the  land  entered 
under  the  first  warrant  was  a  fraud  upon 
the  government. 

3.  That  since  the  assignment  of  the  wairant 
was  prohibited,  the  assignee  could  ac- 
quire no  equity  in  the  land  of  which  the 
government  was  bound  to  take  notice. 

4.  that  the  assignment  of  the  warrant  was  not 
legalized  by  the  subsequent  Act  of  March 
22,  1852,  authorizing  such  assignment. 
The  Burlington  db  M.  B.  B.  Co.  v.  Cling* 
man,  43  Iowa,  306. 
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BAHiBOABS. 

I.  Grntbraixt. 

II.  GoBPOBATB  Liabilities. 

a.  For  injuries  to  employes, 

h.  For  injuries  to  persons  generally. 

e.  For  injuries  to  stock, 

(1)  Duties  and  liabilities  generally. 

(2)  In  respect  to  double  damages, 

d.  For  injury  to  property  resulting 

from  acts  or  negligence  of  com- 
pany, 

e.  As  common  carrier  and  warehouse- 

man, 

III.  RiohtofWay. 

IV.  LlABILITT  OV  SUBSCBIBEBS  TO  StOCK. 


I.    GENBBALIiT. 

1.  Daty  to  oonstruot  and  maintain 
oroBsings :  right  of  way :  convey anoe  on 
conditions.  Where  the  owner  of  real  estate 
conveys  to  a  raUroad  company  a  right  of  way  over 
boB  premises,  with  the  proviso  that  the  company 
shall  construct  adequate  crossings  over  its  road, 
it  cannot,  afber  its  acceptance  of  the  grant  and 
the  construction  of  its  road,  exonerate  itself  from 
its  obligation  to  construct  the  crosings,  by  a  con- 
demnation of  the  right  of  way  under  tiie  pro- 
visions of  the  statute.  Gray  v.  The  Burlington 
f^  M,  R,  R.  Co,,  87  Iowa,  119. 

2.  As  to  what  constitutes  an  adequate  cross- 
ing within  the  meaning  of  the  statute  (Rev.,  § 
1829),  is  a  question  of  fact  largely  depending  on 
the  nature  and  position  of  the  crossing  and  other 
circumstances  of  the  case.    Id, 

3.  Where  a  railroad  running  through  premises 
separates  the  house  of  the  owner  from  the  high- 
way, a  crossing  thereto  through  heavy  grates, 
which  are  not  placed  on  hinges,  but  must  be 
slid  back  and  carried  around,  is  not,  under  the 
circumstances,  an  adequate  crossing.    Id, 

4.  In  such  case  the  proprietor  is  entitled  to  an 
open  crossing,  through  which  he  and  his  fkmily 
may  reach  the  highway  without  opening  gates. 
Id, 

6.  Where  a  conveyance  of  the  right  of  way 
stipulates  that  the  grantor  is  to  have  two  cross- 
ings over  the  railroad,  if  he  requests  them,  and 
he  accordingly  serves  notice  on  the  company 
that  he  requires  such  crossings,  he  will  not  be 
denied  relief  because  he  undertook  to  dictate  the 
locality  and  kind  of  crossings,  or  becanse  he  { to  cover  the  removal  of  cars,  with  their  butdcni> 


asked  more  than  in  this  respect  than  he  was  en- 
titled to.    Id. 

6.  Every  corporation  owning  or  operating  a 
railway  is  required  to  construct  crossings  at  aD 
points  where  it  intersects  a  public  highway,  and 
it  is  liable  for  all  injuries  resulting  from  a  neg- 
lect of  this  duty.  Farley  v.  The  C,  R,  I.  it  P. 
R.  Co.,  43  Iowa.  234. 

7.  Any  company  claiming  to  be  exempt  from 
the  provisions  of  the  statute  imposing  this  dul^ 
has  the  burden  to  establish  by  affirmative  proof 
the  facts  upon  which  the  exemption  is  based. 
Id. 

8.  Railway  companies  are  required  to  repair 
and  keep  in  safe  condition  for  travel  the  cross- 
ings which  the  statute  requires  them  to  con- 
struct, although  the  requirement  does  not  relieve 
the  road  districts  from  the  duty  of  maintaining 
the  highway  in  good  condition.    Id, 

0.  The  embankment  which  is  consiancted  as  a 
necessary  approach  to  the  railway  track  is  in 
legal  contemplation  a  part  of  the  crossing.    Id, 

10.  Presumption  as  to  incorporation. 

In  an  action  or  under  a  counter-claim  to  recover 
damages  for  breach  of  covenant  against  incum- 
brances by  reason  of  a  right  of  way  for  a  rail- 
road across  the  premises,  it  will  be  presumed 
from  the  record  of  the  proceedings  condemning 
the  right  of  way  that  the  railroad  company  wai 
duly  incorporated  under  the  laws  of  the  State. 
Kostenbader  v.  Pierce,  37  Iowa,  645. 

11.  Wliat  is  a  railway  company.    The 

Davenport  Railway  Construction  Company,  ot^ 
ganized  for  the  purpose  of  furnishing  mateiiab 
for  building  and  equipping  railways,  is  a  rail- 
way corporation  within  the  meaning  of  the 
statute,  exempting  stockholders  from  liability 
b^ond  the  amount  of  their  stock.  PerSsEVBRB, 
Ch.  J.,  Day,  J.  and  Rothrock,  J.  First  Nat, 
Bank  of  Davenport  v.  Davis,  48  Iowa,  424. 

12.  What  is  not  a  railway  company. 
A  company  organized  simply  for  the  purpose  of 
constructing  a  railway,  and  not  for  the  purpose 
of  owning  and  operating  it  also,  is  not  a  railway 
company  as  contemplated  by  the  statute.  For 
Beck,  J.  and  Adams,  J.    Id, 

18.  What  constiLtates  a  transfer.  The 
term  **  transfer,"  as  employed  in  section  1310  of 
the  Code,  refers  to  the  act  of  removing  freight, 
passengers  and  express  matter,  and  is  intended 
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from  one  road  to  another,  as  well  aa  the  change 
of  their  burdens  from  the  care  of  one  eompany 
to  those  of  another.  The  Ci^  cf  Council  Blt^s 
V,  The  Kansas  City,  St.  Joseph  <t  Council  Bluffs 
Bmlroad  Company ^  45  Iowa,  388. 

14.  Ck>xistitational  law:  regalstionof 
oonuneroe.  Any  regulation  of  the  transpor- 
tation of  goods  firom  one  State  to  another,  upon 
nilroads,  operates  as  a  regulation  of  commerce, 
and  a  statute  prescribing  such  a  regulation  is 
onoonstitntional  and  yoid.    Id, 

15.  Section  1310-1316,  indnsive,  of  the  Code» 
requiring  railway  companies  connecting  with 
the  Union  Pacific  Railway  to  transfer  their 
freight,  passengers  and  express  matter  at  Coun- 
cil Bluffs,  is  in  conflict  with  the  Act  of  Congress, 
approved  respectiydy,  July  1, 1862,  and  June  15, 
1866,  and  cannot,  therefore,  be  enforced.    Id. 

16.  While  the  State  may  regulate  the  time  or 
manner  of  making  transfers  of  the  subjects  of 
commerce  transported  by  railway  carriage,  be- 
tween points  within  its  own  limits,  it  cannot 
impose  any  burden  upon  transportation  between 
points  lying  in  different  States.    Id. 

II.  Corporate  Liabilities. 
a.  For  injuries  to  employes, 

17.  Who  are  employoB  within  the  act 
of  1862.  A  person  employed  as  a  section 
hand,  whose  duty  it  is  with  others  to  keep  a  cer- 
tain distance  of  the  railroad  in  repair,  and  to  go 
with  them  on  the  track  in  a  hand-car  for  that 
purpose,  is  within  the  statute  making  railroad 
companies  liable  to  their  employes  forii^'uries 
resulting  from  negligence  of  co-employes.  Feans- 
dsn  V.  The  C,  R.  I.  dt  P.  B.  B.  Co.,  36  Iowa, 
372. 

18*  A  company  which  is  engaged  in  the  con- 
slmction  of  a  railway,  and  to  that  end  is  run- 
ning trains  laden  with  gravel,  is  operating  a 
railroad  within  the  meaning  of  the  statute.  Me- 
Knight  v.  The  I.  (^  M.  Bailway  Const.  Co.,  43 
Iowa,  406. 

19.  One  who  was  engaged  in  shoveling  gravel 
from  the  train  and  had  nothing  to  do  with  opera- 
ting it,  was  held  entitled  to  recover  for  iivjuries 
happening  to  him  through  the  negligence  of  the 
company  or  its  employes.    Id. 

ao.  The  act  of  1862  provides  that  "every  rail- 
road company  shall  be  liable  for  all  damages  sus- 
tained by  any  person  induding  employes  of  the 
company,  in  consequence  of  any  neglect  of  its 


agents  or  by  any  mismanageoient  of  its  engi- 
neer  or  other  employes  of  the  company:'*  HM^ 
while  the  statute  should  be  limited  to  employea 
engaged  in  the  hasardons  business  of  (grating 
the  road,  that  it  would,  nevertheless,  indudean 
employe  engaged  in  connection  with  a  dirt  train» 
and  who  was  iigured  while  loading  a  car,  by  the 
falling  of  an  impending  bank.  (McAunich  v. 
The  M.  db  M,  B.  B.  Co,,  20  Iowa,  338;  Wey  v. 
The  D.  dt  S.  C,  R,  Co,,  Id..  347.)  Deppe  v. 
The  C,  B,  I,  d^  P.  B.  Co.,  36  Iowa,  52. 

21.  Senible,  that  if  he  had  been  employed  ez^ 
dusively  for  shoveling  or  loading  dirt,  he  could 
not  recover,  although  he  rode  to  and  from  his 
work  on  the  cars.    Id. 

22.  Degree  of  oare  to  be  ezerciged  by 
the  company.  In  an  action  by  an  employe 
against  a  raiboad  company  of  the  chamoter 
above  mentioned,  the  question  for  the  jury  is  not 
whether  the  bank  was  actually  safe,  or  whether 
the  efforts  of  the  company  were  in  fact  sufficient 
to  ascertain  its  condition,  but  whether  a  person 
in  the  exercise  of  ordinary  care  would  have  done 
differently  or  have  known  of  the  unsafety  in  ad- 
vance.   Id. 

28.  The  company  does  not  warrant  the  safiiif 
of  the  employe,  but  simply  guarantees  the  «k^ 
erdse  of  ordinary  care  by  its  employes,  and  if 
the  course  adopted  was  such  as  an  ol^dina^i]y 
prudent  man  might  have  adopted,  the  plaintiff 
cannot  recover.    Id. 

24.  The  provisions  of  section  1307  of  the  Code» 
rendering  railway  companies  liable  to  their  em- 
ployes for  injuries  resulting  from  the  negligence 
of  their  co-employes,  apply  only  to  aoddentB 
growing  out  of  the  use  and  operation  of  their 
roads.  Schreeder  v.  The  C,  B.  I.  dt  P.  B,  Co., 
41  Iowa,  344. 

26.  Whether  or  not  the  diaracter  of  plain- 
tiff *s  employment  brings  him  within  the  provis- 
ions of  section  1307  is  a  question  of  fiMt  for  tlie 
jury.    Id. 

26. :  car  loaded  with  projecting 

timber.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  received  in  coupling 
a  car  loaded  with  timber  projecting  over  the  end 
thereof,  the  defendant  asked  the  court  to  instruct 
the  jury,  that  ''if  the  car  which  hurt  plaintiff 
was  loaded  as  loads  of  timber  had  been  usually 
and  commonly  loaded  and  carried  over  defend- 
ants* and  other  railroads,  then  it  was  not  negli- 
gence in  defendant  to  carry  the  timber  apob 
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which  plaintiff  was  hurt:'*  Held,  that  the  in- 
stniction  was  properly  refused,  on  the  ground 
that  if  the  manner  of  carriage  was  negligent, 
the  habit  of  defendant  or  other  roads  in  that 
respect  would  not  relieve  defendant  from  lia- 
bility. HamilUm  v.  The  Dee  Mainea  Valley  B, 
B,  Co,,  37  Iowa,  31. 

27«  The  following  instructions  were  also 
asked:  *'  If  it  was  the  usual  and  common  cus- 
tom of  defendants*  railroad  to  carry  projecting 
timbers  on  cars,  the  same  as  when  plaintiff  was 
hurt,  then  it  was  plaintiff  *s  duty  to  watch  and 
look  for  such  projecting  timbers  and  avoid  them; 
and  if  he  did  not  when  he  could  or  should  have 
done  so  he  is  not  entitled  to  recover:"  Held, 
that  the  instruction  was  properly  refused,  on 
the  ground  that  it  required  of  plaintiff  the  ex- 
ercise of  more  than  ordmary  care  and  foresight. 
Id. 

28.  The  following  instruction  was  given:  ''  It 
is  the  law  of  Iowa  that  every  railroad  company 
is  liable  for  all  damages  sustained  by  any  person 
including  employes,  in  consequence  of  any  neg- 
lect of  the  agents  or  by  any  mismanagement 
of  the  engineers  or  other  employes  of  the  cor- 
poration, provided  the  plaintiff  did  not  contrib- 
ute to  the  iiguiy  by  his  own  want  of  proper  care 
or  negligence/*  It  was  urged  by  the  defendant 
that  the  use  of  the  terms  "any  neglect'^  and 
"any  mismanagement,^*  implied  that  defend- 
ant was  liable  for  want  of  extraordinary  care; 
but  the  court  held  otherwise,  and  that  the  in- 
struction was  not  erroneous.    Id. 

29. :  mutual  negligenoe.    The  court 

instructed  the  jury  that  "  where  there  has  been 
mutual  negligence,**  etc.,  the  plaintiff  cannot 
recover.  It  was  urged  by  the  defendant  that 
the  word  mutual  as  thus  used  was  erroneous  in 
that  it  referred  to  the  degree  of  negligence: 
Held  otherwise,  and  that  it  simply  expressed 
the  idea  of  reciprocal  or  contributory  negligence. 
Id. 

30.  Obedience  to  orders  of  superior. 

The  bare  fact  that  an  employe  is  directed  by  his 
superior  in  charge  to  perform  au  act  at  a  time 
and  under  such  circumstances  as  that  a  person 
would  reasonably  apprehend  danger  therefrom, 
would  not  justify  .his  disobedience  of  such  or- 
ders; hence  to  assume  such  position  of  danger 
in  obedience  to  such  direction  is  not,  of  itself, 
negligence.  Feandsen  v.  The  C,  R.  I.  dt  P. 
R.  R.  Co.,  36  Iowa,  372. 


81.  While  an  employe  would  have  no  cause 
of  action  for  injuries  received  in  such  case,  since 
he  was  employed  fpr  and  i>aid  for  assuming  such 
position  of  danger,  yet,  if  the  danger  was  created 
by  reason  of  the  prior  negligence  of  co-employes, 
or  if  by  reason  of  their  negligence  the  injury 
was  caused  to  him,  then  he  may  recover.    Id. 

82.  A  fireman  upon  a  locomotive,  while  in 
the  discharge  of  his  duties  as  such,  may  properiy 
be  found  to  have  been  acting  under  the  imme- 
diate control  of  the  engineer.  Cooper  v.  Cen- 
tral R.  R.  of  Iowa,  44  Iowa,  134. 

38.  In  determining  whether  ordinary 
care  was  exercised  by  the  ii^ured  party, 
the  jury  may  be  instructed  that  the  hazardous 
nature  of  the  employment  may  be  considered, 
and  that  they  should  give  due  weight  to  tiie 
instincts  and  presumptions  which  naturally  lead 
men  to  avoid  iigury,  and  preserve  their  own 
lives.  Way  v.  The  III.  Central  R.  R.  Co.,  40 
Iowa,  341. 

84.  Evidence  showing  that  the  employes  of  a 
railroad  company  were  accustomed  to  act  in  vio- 
lation of  a  rule  of  the  company  is  not  admissible 
to  establish  a  waiver  of  the  rule,  unless  it  be 
shown  that  the  custom  was  known  to  the  officer 
charged  with  the  enforcement  of  the  rule. 
O'Neill  V.  The  K.  db  D.  M.  R.  Co.,  45  Iowa,  546. 

86.  A  railway  company  is  held  only  to  the 
exercise  of  ordinary  care  to  prevent  ii^jury  to  its 
employes.  Locke  v.  The  S.  C.  db  P.  R.  Co.,  46 
Iowa,  109. 

86.  Whether  under  instructions  of  the  super- 
intendent to  the  conductor,  which  had  been 
given  in  evidence,  it  was  the  duty  of  the  con- 
ductor to  stop  the  train  before  attempting  to 
cross  the  bridge,  was  held  to  be  a  question  of 
fact  for  the  jury.    Id. 

87.  A  railway  company  is  bound  to  use  all 
reasonable  precautions  for  the  safely  of  its  em- 
employes,  and  should  furnish  such  machinery 
and  keep  it  in  such  a  condition  as  would  be 
least  likely  to  cause  injury.  It  is  not,  however, 
held  to  the  exercise  of  extraordinary  care,  and  is 
required  to  furnish  such  appliances  only  as  are 
reasonably  calculated  to  insure  the  safety  of  its 
employes.  Cooper  v.  The  Central  Railroad  of 
Iowa,  44  Iowa,  134. 

88.  Negligence  of  employe:  when 
reasonable  care  will  be  inferred.    It  is  a 

the  settled  rule  in  this  State  that  in  an  action 
for  injuries  resulting  to  an  employe  from  negli- 
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genoe  of  a  co-employe  the  burden  of  proof  is  on 
fhe  plaintiff  to  show  that  the  accident  happened 
irithoat  wamt  of  any  reasonable  care  on  his  part. 
Tet  this  may  be  inferred  firom  circumstances, 
without  being  directly  shown.  Nelson  v,  C,t  R, 
J.  <t  P.  R.  R.  Co,,  38  Iowa,  564. 

S9.  What  constitates  contributory 
negiligenoe.  A  brakeman  who,  by  the  exer^ 
dse  of  ordinary  care,  had  the  power  to  regulate 
the  speed  of  approaching  cars,  cannot  recover 
for  an  accident  of  which  his  failure  to  check  the 
rate  of  speed  was  wholly  or  in  part  the  proximate 
cause.  His  own  negligence  would  defeat  his 
recoreiy.  Muldoumey  v.  The  III,  Central  R. 
R.  Co,,  39  Iowa,  615. 

40.  Negligence  of  either  party.  Where, 
in  on  action  for  damages  for  personal  injuries,  it 
was  shown  that  the  pUuntiff  was  employed  in  re- 
moving earth  from  the  foot  of  a  bank,  a  large 
mass  of  which  fell  upon  him  and  caused  bodily 
harm,  and  it  appeared  that,  just  prior  to  the  acci- 
dent, levers  had  been  unsuccessfully  introduced  to 
detach  the  mass,  held,  that  those  in  charge  of 
the  work  were  negligent  in  not  using  proper 
precaution  to  prevent  the  accident.  Held,  also, 
that  negligence  could  not  be  imputed  to  plain- 
tiff. Deppe  V,  The  C,  R,  L  dt  P,  R,  Co,,  38 
Iowa,  592. 

41*  It  is  the  duty  of  the  workman  in  charge 
to  examine  his  work  wherever  danger  would  be 
likely  to  arise,  and  the  fact  that  the  attempt  to 
dislodge  a  mass  of  earth  from  a  bank  by  means 
of  levers  had  failed,  would  not  relieve  him  from 
the  duty  of  inspection  where  the  attempt  had 
been  made.    Id. 

42.  Plaintiff  being  justified  in  relying  upon 
tiie  inspection  of  all  points  of  danger  by  his 
superior,  would  not  be  negligent  in  remaining 
at  work,  if  the  danger  which  existed  could  not 
be  seen  by  him.    Id. 

43.  A  brakeman,  while  proceeding  to  couple 
cars  in  motion,  was  warned  by  the  bystanders 
that  the  attempt  would  be  perilous  to  his  safety, 
and,  disregarding  the  warning,  received  i^juiies 
for  which  his  administrator  sought  to  recover. 
It  was  held,  that  a  disregard  of  the  warning, 
where  circumstances  showed  that  the  duty  would 
be  one  of  imminent  danger  from  causes  apparent 
in  the  exercise  of  ordinary  care,  would  constitute 
contributory  negligence,  and  defeat  a  recovery. 
Muldoumey  v.  The  III.  Cen.  R,  Co,,  39  Iowa, 
615. 

42 


44.  Where  a  brakeman  attempted  to  pick  a 
coupling-pin  firom  the  track  as  a  train  was  slowly 
backing  toward  him,  having  first  signalled  the 
fireman  who  was  in  charge  of  the  locomotive  to 
stop,  and  was  iigured  by  the  failure  of  the  fire- 
man to  obey  the  signal,  he  was  held  to  be  free 
from  oontribntory  negligence  depriving  him  of 
the  right  to  recover.  Steele  v.  The  Central  Rail- 
road, 43  Iowa,  109. 

46.  An  instruction  to  the  effect  that  plaintiff 
was  entitled  to  recover  for  the  ii^ury  if  he  did 
not  5y  hie  oum  eareleeeneee  contribute  thereto, 
was  held  to  be  correct.    Id. 

46.  It  does  not  constitute  negligence  for  an 
employe  of  a  railroad  company  to  step  on  the 
track,  in  the  course  of  duty,  in  tiie  way  of  a  train 
backing  down  toward  him,  if  he  has  reason  to 
believe  the  train  will  be  stopped  before  reaching 
him.    Id. 

47.  In  an  action  against  a  railway  company 
for  injuries  to  a  brakeman,  who  in  attempting 
to  couple  cars  failed  to  do  so  at  the  first  attempt 
and,  instead  of  stepping  out  from  between  them, 
as  he  might  have  done,  continued  the  attempt 
as  the  cars  were  moving  on,  and  caught  lus  foot 
in  the  frog,  whereby  he  was  ii\jured,  it  was  held 
that  although  the  company  failed  to  famish  cars 
which  coupled  readily,  yet  its  failure  was  not 
the  proximate  cause  of  the  injury,  entitling 
plaintiff  to  recover.  WilHams  v.  The  Central 
£.  JS.,43Iowa,  396. 

48.  Whether  or  not  it  is  negligent  for  a 
brakeman  to  stand  facing  the  draw-bar  while 
making  a  coupling,  is  a  question  of  fact  for  the 
jury.  Belair  v.  The  C,  dt  N.  W,  R.  Co,,  43 
Iowa,  662. 

49.  In  an  action  for  damages  on  account  of 
negligence,  an  instruction  to  the  effect  that  the 
negligence  of  plaintiff  must  have  contributed 
"directly**  to  the  injury,  to  excuse  defendant, 
was  held  to  be  correct.  Locke  v.  The  S.  C.  (^ 
P.  R.  Co,,  46  Iowa,  109. 

60.  The  defendant  would  be  chargeable  with 
negligence  if  any  of  its  employes  whose  duty  it 
was  to  observe  the  condition  of  the  bridge,  or 
keep  it  in  repair,  had  actual  or  implied  notice 
of  the  defects  therein,  or  in  the  exercise  of  reas- 
onable diligence  would  have  known  of  them, 
and  failed  to  make  the  necessary  repairs.    Id. 

61.  It  is  not  necessarily  negligence  to  run  a 
hand-car  over  a  ndlway  when  a  train  is  past 
due,  even  though  more  than  ordinary  danger  is 
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incaned  iheielqr.  The  meamire  of  care  required 
must  be  estimated  with  a  yiew  to  the  safety  of 
the  employes  operating  the  hand-car,  and  of  the 
passengers  upon  the  train,  and  determined  by 
the  facts  of  each  particular  case.  Campbell  t*. 
The  C,  R.  L  S  P,  R.  Co.,  45  Iowa,  76/ 

62.  The  plaintiff  *s  negligence  wiU  not  enable 
the  defendant  to  escape  liability  if  the  act  which 
caused  the  injury  was  done  by  the  defendant 
alter  he  discovered  the  plaintiff  *8  negligence, 
and  if  the  defendant  could  have  avoided  the  in- 
jury by  the  exercise  of  reasonable  care,  ifor- 
ris  V.  The  C,  B,  dt  Q.  R.  R.  Co.,  45  Iowa,  29. 

68.  In  an  action  by  an  administrator  for  caus- 
ing the  death  of  a  person,  the  plaintiff  must 
prove  that  the  decedent  was  not  guilty  of  negli- 
gence contributing  to  his  death.  Murphy  v. 
The  C,  R.  I.  dt  P.  R.  Co.,  45  Iowa,  661. 

64.  The  proof  of  the  fact  that  decedent,  at 
the  time  of  the  accident,  was  in  the  exercise  of 
ordinary  care,  need  not  always  be  direct  and 
positive,  but  the  fact  may  sometimes  be  fairly 
and  reasonably  inferred  ijx)m  the  circumstances. 
Id. 

65.  The  statutes  rendering  railroad  companies 
liable  for  accidents  caused  by  the  negligence  of 
co-empioyes  does  not  extend  beyond  persons  en- 
gaged in  the  business  of  operating  railways, 
and  is  not  intended  to  embrace  all  persons  who 
are  employed  by  the  corporation,  without  regard 
to  their  employment.  Potter  v.  The  C,  R.  I. 
dt  P.  R.  Co.,  46  Iowa,  399. 

66.  Whether  or  not  the  negligence  of  the 
superintendent  of  a  repair  shop  was  the  negli- 
gence of  the  company  was  a  mixed  question  of 
law  and  fact  to  be  determined  by  the  jury,  under 
proper  instructions  of  the  court.    Id. 

67.  The  employe  of  a  railway  company  who 
voluntarily  leaves  his  post  and  is  injured  while 
upon  another  part  of  the  train  where  the  expos- 
ure is  greater,  is  guilty  of  negligence  contribut- 
ing to  the  iivjury  and  cannot  recover  therefor. 
O^Neill  V.  The  K.  dt  D.  M.  R.  Co.,  45  Iowa,  546. 

68.  In  an  action  against  a  railway  company 
for  iiguries  alleged  to  have  been  caused  by  the 
negligent  manner  of  running  the  train,  it  was 
proper  to  instruct  the  jury  that  the  defendant 
should  make  and  publish  sufficient  and  necessary 
rules  for  the  government  of  its  employes.  Cooper 
V.  The  Central  Railroad  of  Iowa,  44  Iowa,  184. 

69.  Liability  for  defective  ma- 
chinery.   It  is  the  duty  of  a  railroad  company 


to  exercise  reasonable  and  ordinary  care  to  pre- 
vide  safe  and  suitaUe  machinery,  and  it  will  mA 
be  discharged  from  liability  for  defects  whick 
reasonable  and  (Mdinaiy  diligence  would  have 
discovered,  though  it  in  foot  was  ignorant  of  such 
defects.  Muldowney  v.  The  III.  Cent.  R.  R.  Co.., 
36  Iowa,  462;  Cooper  v.  The  Central  R.  R.  of 
lowa^  44  Iowa,  134. 

60«  An  employe  is  not  under  like  obligation 
to  resort  to  means  for  the  discovery  of  defects. 
He  has  a  right  to  presume  that  his  employer  hae 
done  his  duty  and  complied  with  the  law;  hence 
it  is  only  when  he  has  knowledge  of  defects  m. 
machinery,  which  he  continues  to  use  without 


objection,  that  he  is  presumed  to  have  waived 
the  defect.  It  is  his  knowledge  and  not  his 
means  of  knowledge  that  affects  his  right  to  re- 
cover. {Roy  V.  The  C,  R.  I.  dt  P.  R.  R.  Co.,  32 
Iowa,  357.)    Id. 

61.  An  employe  who  knows,  or  by  the  exer- 
cise of  ordinary  diligence  could  know  of  any  de- 
fects or  imperfections  in  the  cars  or  machinery 
about  which  he  is  employed,  and  continues  in 
the  service  without  objection,  is  presumed  to 
have  assumed  all  the  consequences  resulting 
from  such  defects,  and  to  have  waived  all  right 
to  recover  for  iiguries  caused  thereby.  Mml' 
downey  v.  The  HI.  Cen.  R.  R.  Co.,  39  Iowa,  615. 
Citing  Kroy  v.  The  C,  R.  I.  dt  P.  R.  R.  Co.,  32 
Iowa,  357;  Priestly  t>.  Fowler,  3  M.  &  W.,  1; 
Seymour  v.  Maddox,  5  Eng.  L.  &  Eq.,  260; 
Dynen  v,  Leach,40  Id.,  491;  Griffiths  v.  Godlow, 
3  H.  &  N.,  648;  Potts  v.  Plunkett  (2  B.  Ireland), 
7  Am.  L.  Reg.  (0.  S.),  562;  Wilkitison  v.  Fair- 
rie,  1  H.  &  C,  6:33;  Wright  v.  The  N.  Y.  C.  R. 
R.  Co..  25  N.  Y.,  566  (ubi  too  broadly  stated); 
McMillan  v.  The  S.  dt  W.  R.  R.  Co.,  20  Barb., 
453;  Rayden  «.  The  BmithtilU  MT9  Co.,  29 
Conn.,  548;  Buzzell  v.  The  Mf'g  Co,,  78  Me., 
121;  Moss  V.  Johnson,  22  III.,  642;  Froueierv. 
The  Penn.  R.  R.  Co.,  38  Penn.  St.,  104;  Loonam 
V.  Brockway,  3  Robertson,  74;  Fifield  v.  The 
Northern  R.  R.  Co.,  42  N.  H.,  240;  Coombs  r. 
Cordage,  102  Mass.,  585;  Hugh  v.  The  Rail- 
road Co.,  6  Lou.  Ann.,  495;  MeGlynn  v.  Brodie^ 
31  Cal.,  376;  see,  also,  S.  &  R.  on  Neg.,  94;  Pierce 
on  R>,  297,  and  2  Hill  on  Torts,  467.  See, 
also,  Greenlee^  v.  The  III.  Cent.  R'y  Co.,  32 
Iowa,  46. 

62.  An  emyloye  who  has  knowledge  of  defecfai 
in  the  machinery  about  which  he  is  «nployed, 
or  who  might  know  them  by  the  exercise  of  reas- 
onable care,  cannot  maintain  an  action  for  in- 
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juries  lesultiii^  therefrom,  if  he  oraitinaes  in  the 
em{doyment  without  objection.  Following  MtU 
4cwnetf  v.  The  I.  C.  R.  Co.,  d9  Iowa,  615;  Waif 
t.  The  L  C.B.  Co.,  40  Id.,  341. 

63.  In  an  action  for  damages  against  a  rail- 
way company,  based  upon  negligence  in  failing 
to  keep  its  cars  in  repair,  the  plaintiff  must  not 
only  establish  by  a  preponderance  of  evidence 
that  hiB  own  negligence  did  not  contribute  to  the 
iqjuiy,  but  also  that  he  was  ignorant  of  the  de- 
fects which  resulted  in  the  injury.  Belair  v.  The 
C.  dr  N.  W.  R.  Co.,  43  Iowa,  662. 

64.  K  the  defect  be  of  such  a  character  that 
the  owner  or  person  using  the  defective  machin- 
ery could  not  fail  to  observe  it.  he  is  charged 
with  knowledge  of  the  defect  from  mere  use,  but 
if  it  be  a  latent  defect,  actual  knowledge  must 
be  proved.    Id. 

66.  If  the  plaintiff  had  knowledge  of  the  de- 
fect, and  complained  thereof  to  defendant,  by 
whom  he  was  assured  that  it  should  be  repaired 
within  a  reasonable  time,  he  would  not  be  pre- 
sumed to  have  waived  the  defect  by  continuing 
for  such  a  length  of  time  in  the  employ  of  the 
company.    Id. 

66.  What  constitutes  a  reasonable  time  de- 
pends upon  the  circumstances  of  each  particular 
case.    Id. 

67.  Befeotive  bridges.  In  an  action 
against  a  railway  company  for  damages  on  ac- 
count of  the  death  of  the  plaintiff's  intestate, 
cansod  by  the  falling  off  a  train  of  defendant's 
cars,  on  which  he  was  employed,  through  a 
bridge,  one  of  plaintiff's  witnesses  offered  a 
piece  of  timber  sawed  from  the  piling  of  a  part 
of  the  bridge  which  did  not  go  down  at  the  time 
of  the  accident:  Held,  that  the  evidence  was  not 
admissible  to  show  that  the  timbers  of  the  bridge 
which  caused  the  accident  were  decayed  and 
unsound,  but  that  it  was  admissible  to  show  that 
the  caps  or  timbers  resting  on  the  piling  were 
not  bolted  thereto.  Mann  v.  The  8.  C.  ^  P. 
R.  Co.,  46  Iowa,  637. 

h.  For  injuries  to  persona  generally, 

68.  Regarding  the  rights  and  duties 
of  pasBengers.  The  actual  purchase  of  a 
ticket  or  the  entering  of  a  car  is  not  always  nec- 
essary to  constitute  the  relationship  of  passenger, 
and  place  upon  the  railroad  company  that  de- 
gree of  care  which  a  conunon  carrier  owes  a 
poasenger.  Allenderv.  C,  R.  L  dt  P.  R.  R.  Co., 
37  Iowa,  264. 


69. :  rale  applied.  That  the  plaintiff 

entered  the  office  or  waiting-room  provided  by 
the  company  for  passengers,  and  informed  the 
depot  or  ticket  agent  of  her  desire  to  become  a 
passenger;  that  she,  in  good  faith,  placed  her- 
self under  his  direction,  and  that  he  directed  her 
as  to  the  manner  in  which  she  was  to  get  on  a 
caboose  car,  on  which  she  was  to  take  passage, 
would,  in  itself,  be  sufficient  to  justify  the  jury 
in  finding  that  the  relation  of  passenger  existed. 
Id. 

70.  Restriction  of  liability  by  special 
contract.  A  railroad  company  or  other  com- 
mon carrier  cannot,  by  notice  or  si)ecial  contract, 
restrict,  limit  or  avoid  its  common  liability  for 
ix^uries  caused  to  passengers  through  negli- 
gence. iN.  J.  Steam.  Nav.  Co.  v.  Merchants' 
Bank,  6  How.,  344;  Phil,  dt  Read.  R.  Co.  v. 
Derby,  14  Id.,  483;  Steamboat  New  World  v. 
King,  16  Id.,  469;  Hall  v.  Cheney,  36  N.  H., 
26;  Jones  v.  Voorhees,  10  Ohio,  145;  Graham  it 
Co.  V.  Davis,  4  Ohio  St.,  362;  Cole  v.  Goodwin, 
19  Wend.,  281;  Clark  v.  Faxton,  21  Id.,  153; 
Camden  dt  Aniboy  R.  Co.  v.  Burke,  13  Id.,  611; 
Dorr  V.  N.  J,  Steam  Nav.  Co.,  4  Sand.,  136; 
Parsons  v.  Monteath,  13  Barb.,  353;  Stoddard  v, 
L.  I.  Railw.,  5  Sand.,  180;  Fish  v.  Chapman^ 
2  Kelly,  349;  Dwight  v.  Brewster,  1  Pick.,  50; 
Far.  dt  Meeh.  Bk.  v.  Champlain  Transf.  Co., 
23  Vt.,  186;  Sager  v.  Portsmouth  R.  Co.,  31 
Maine,  228;  Camden  dt  Aniboy  R.  Co.  v.  Baul- 
dau,  16  Pa.  St.,  67;  Bingham  v.  Rogers,  6 
Watts  &  Serg.,  495;  Laing  v.  Colden,  8  Penn. 
St.,  479;  Penn,  R.  Co.  v.  McCloskey,  23  Penn. 
St.,  526,  532;  see,  also,  2  Redfield  on  Railways, 
§  §  10  and  11,  160,  161,  p.  82,  and  cases  cited  in 
notes.  The  same  doctrine  has  been  recognized 
and  applied  by  this  court  to  telegraph  companies 
in  Sweetland  v.  The  III.  dt  Miss.  Tel.  Co,,  27 
Iowa,  433,  and  in  Manville  v.  The  Western 
Union  Tel.  Co.,  37  Id.,  214.)  Rose  v.  The  D. 
V.  R.  Co.,  39  Iowa,  246. 

71.  Under  Code,  section  1307*,  railroad 
companies  are  liable  for  aU  damages  caused  by 
the  negligence  of  their  agents  or  employes,  and 
no  special  contract  will  relieve  them  from  such 

*SxonoN  1807.  Every  oorpontion  openUng  a  niliray 
■hall  be  liable  for  all  damagee  anatalned  by  any  penoB, 
inoladlog  employes  of  such  oorporation,  In  oooseqnenoe 
ot  t3ie  neglect  of  agents,  or  by  any  miamanagement  of  tte 
engineers  or  other  employes  of  the  corporaUon,  and  in 
conseqaenoe  of  the  wfQfiil  wrongs,  whether  ot  oommlMloti 
or  omiiMion  of  such  agents,  en^neers,  or  other  employes, 
when  sneh  wrongs  are  in  any  manner  connected  with  the 
use  and  <^wrattion  of  any  Tiilway,  on  or  about  whii^  thev 
shall  be  employed,  and  no  contract  which  restricts  such 
liability  shall  be  Isgal  or  binding. 
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liability.  The  provisions  of  the  stataie  are  gen- 
eral, applying  equally  to  passengers  and  ser- 
vants of  the  companies.    Id. 

72. :  gratuitooB  oarriage.  The  pay- 
ment of  fare  is  not  necessary  to  create  the  rela- 
tion of  common  carrier  and-  passenger.  A 
railroad  company  was  held  to  be  liable  for 
causing  the  deaili  of  a  passenger  by  the  negli- 
gence of  its  employes,  notwithstanding  he  was 
at  the  time  riding  upon  a  free  pass,  upon  which 
was  the  stipulation,  signed  by  himself,  releasing 
the  company  from  all  liability  for  injury  to  his 
person  or  property  while  using  the  same.    Id, 

73.  In  The  Steamboat  New  World  v.  King, 
16  How.,  469, 474,  the  same  doctrine  is  re-affirmed. 
It  is  also  maintained  in  The  Penn.  B.  R.  Co.  v, 
Henderson,  51  Penn.  St.,  815,  in  a  very  elabor- 
ate opinion  by  Mr.  Justicb  Bead,  in  which  the 
cases  bearing  upon  the  question  are  ably  re- 
viewed. See,  also,  Beckman  v.  Shouee,  5  Bawle, 
179;  Goldey'a  Case  (6  Casey),  30  Pa.  St.,  242; 
Powell  r.  The  Penn.  E.  E.  Co.  (8  Casey),  82  Pa. 
St.,  414;  The  Same  v.  McCloshey^s  administra- 
tor, 11  Harris,  28  Pa.  St.,  582;  Camden  d^  Am- 
hoy  Railroad  Co.  v.  Bauldauf,  supra.    On  the 
other  hand,  some  of  the  later  cases  in  New  York 
hold  a  contrary  doctrine.    They  are  Wells  v.  N. 
Y.  Cent.  R.  R.  Co.,  24  N.  Y.,  181;  Perkins  v. 
Same,  Id.,  196;  Bissell  v.  Same,  25  Id.,  442. 
These  decisions  were  made  by  a  bare  majority 
of  the  Court  of  Appeals,  the  dissenting  judges 
being  Chief  Justice  Dekio  and  Justices  Wright 
and  SuNDERLAKD — three  of  the  four  permanent 
members  of  the  court,  whose  dissenting  opinions 
seem  to  us  to  be  entitled  to  the  most  weight. 
These  cases  were  reviewed  and  condemned  in 
Penn.  R.  R.  Co.  v.  Henderson,  supra,  and  also 
in  the  recent  case  of  New  York  Central  Rail- 
road Co.  V.  Lockwood,  supra,  which  see.    In 
our  opinion  the  better  doctrine  is  that  announced 
in  Phil,  dt  Read.  R.  R.  Co.  v.  Derby,  14  How., 
488,  and  the  cases  in  accord  therewith.   Besides, 
and  independently  of  the  adjudicated  cases, 
upon  the  broad  and  unqualified  provisions  of  our 
statutes,  heretofore  set  out,  we  are  of  opinion 
that  a  common  carrier  by  railroad,  who  under- 
takes to  carry  persons  or  property,  whether  gra- 
tuitously or  for  the  usual  or  other  charges  or 
compensation,  is  liable  for  injuries  sustained  in 
consequence  of  the  negligence  of  its  employes 
engaged  in  the  work  of  operating  the  road. 
The  language  of  the  statute  is  so  broad  that  it 
includes  any  and  all  persons,  employes  as  well 


as  others,  who  may  be  iigured  in  consequence 
of  the  negligence  of  the  agents  or  servants  of 
the  railroad  company,  or  persons  operating  the 
same.    Per  Miller,  Ch.  J.,  in  Ibid. 

74.  Bight  to  eject  passenger :  thousand 
mile  tioket:  estoppel.  A  milage  ticket 
stipulated  that  it  should  be  good  only  for  a  cer- 
tain period,  and  that,  if  presented  after  tilie 
expiration  of  that  time,  the  conductor  should 
take  up  the  ticket  and  collect  fare:  Held,  that 
its  use  a  number  of  times  in  violation  of  the  con- 
dition would  not  estop  the  company  to  take  it 
up  and  ^'ect  the  passenger  from  its  train  upon 
refusal  to  pay  fare.  Sherman  v.  The  C.  dt  N.  W. 
R.  Co.,  40  Iowa,  45. 

76.  M»,  a  passenger  who  had  not  procured  a 
ticket  previous  to  entering  the  train,  handed  the 
conductor  a  ten  dollar  bill  to  pay  his  fare  oi 
$6.20.  In  making  the  change  the  conductor 
returned  him  five  dollars  too  much.  Upon  the 
demand  of  the  conductor  that  the  mistake  be 
corrected,  M.  refused  and  declined  to  examine 
his  change  to  ascertain  if  the  conductor's  claim 
of  mistake  was  correct.  When  he  had  rode  as 
far  as  the  payment  made  entitled  him  to  ride, 
he  was  directed  to  leave  the  train,  and  did  so: 
Held,  that  having  the  means  at  hand  to  deter- 
mine whether  or  not  the  mistake  had  been  made 
and  failing  to  use  them,  he  was  not  entitled  to 
damages  for  expulsion  from  the  train.  McCarthy 
V.  The  C,  R.  I.  dt  P.  R.  Co.,  41  Iowa,  432. 

76.  Threat  to  eject  passenger:  puni- 
tive damages.  A  mere  threat  by  a  conductor 
to  eject  a  passenger  from  a  train  unless  the  pas- 
senger shall  pay  a  small  amount  in  addition  to 
the  regular  fare  because  unprovided  with  a 
ticket,  even  though  he  had  tried  to  procure  the 
ticket  and  found  the  ticket  office  dosed,  does  not 
entitle  him  to  punitive  damages.  Paine  v.  The 
C,  R.  I.  dt  P.  R.  Co.,  46  Iowa,  569. 

77.  In  such  a  case,  where  no  malice  or  wan- 
tonness appeared  on  the  part  of  the  conductor, 
the  passenger  would  be  entitled  to  recover  the 
amount  paid  in  excess  of  the  regular  fare,  with 
interest.    Id. 

78.  Duty  towards  passengers:  direc- 
tions to  passengers.  A  railway  company  is 
bound  to  exercise  due  care  in  providing  for  its 
passengers  while  they  are  waiting  for  its  trains, 
and  it  is  liable  for  the  consequences  of  a  neglect 
to  properly  direct  them  respecting  the  mode  of 
entering  its  cars.  Allender  v.  The  C,  R.  I.  ^ 
P.  R.  Co.,  43  Iowa,  276. 
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79.  Whether  or  not  it  is  the  duty  of  a  railway 
eompany's  employes  to  assist  a  i>a8senger  in 
getting  upon  a  car  must  be  determined  by  the 
dicamstances  of  each  particular  case,  and  there- 
fore the  question  may  be  left  to  the  jury.    Id, 

80*  If  the  company *8  employes  permit  or  di- 
rect passengers  to  enter  the  car  at  sonoe  other 
place  than  the  platform  or  place  provided  for 
snch  purpose,  they  are  held  to  the  utmost  care 
in  avoiding  iiguries  to  the  passengers.    Id. 

81.  It  must  be  determined  in  view  of  all  the 
circamstanoes  of  the  case  whether  an  employe 
of  a  railway  company,  after  directing  a  passen- 
ger how  to  enter  a  car  situated  at  a  distance 
from  the  platform,  had  a  right  to  suppose  that 
his  instructions  were  understood.    Id, 

82.  It  is  not  competent  for  the  court  to  in- 
struct the  jury,  as  a  matter  of  law,  that  it  was 
the  duty  of  the  passenger  who  had  been  so  di- 
rected, but  failed  to  comprehend  the  directions, 
to  return  and  ask  further  information  of  the  em- 
ploye who  was  already  aware  of  the  passenger's 
inexperience  and  ignorance.    Id, 

88.  Questions  respecting  negligence. 

It  is  well  settled  in  this  State  that  a  x>arty  can- 
not recover  in  an  action  against  a  railroad  com- 
pany for  his  injuries  to  which  his  own  neghgence 
contributed,  notwithstanding  the  negligence  of 
the  company.  Carlin  v.  The  ChicagOy  R,  I,  db 
P.  B,  R.  Co.,  37  Iowa,  316. 

84.  In  such  action,  the  onus  is  on  the  plaintiff 
to  establish,  not  only  the  negligence  of  the  com- 
pany, but  that  he  himself  was  not  negligent.   Id. 

85.  A  person  going  upon  the  track  of  a  rail- 
road for  the  purpose  of  walking  thereon,  is  bound 
to  exercise  ordinary  precaution  in  looking  out  for 
the  approach  of  the  cars,  and  to  use  his  ordi- 
nary sendes  to  that  end.  His  failure  to  do  so 
oonstitntes  negligence  on  his  part  as  matter  of 
law.    Id, 

86.  In  an  action  against  a  railh)ad  company 
to  recover  for  injuries  received  by  plaintiff  while 
attempting  to  cross  the  track,  the  plaintiff  in 
order  to  recover  must  show,  not  only  the  negli- 
gence of  the  defendant,  the  ii^'ury,  and  that 
plaintiff  was  without  fault,  but  that  the  ii^'ury 
was  caueed  by  defendant's  negligence.  Will- 
ougKby  v.  The  Chicago  it  Northwestern  R.  R. 
Co.,  37  Iowa,  432. 

87. :  rights  at  crossing  of  high- 
way.   The  rights  of  a  traveler  upon  the  high- 


way, and  a  railway  company,  are  equal  at  a 
crossing;  but  a  traveler  approaching  a  crossing 
must  yield  the  right  of  way  to  a  train  drawing 
near.  BUteh  v.  The  Burlington^  Cedar  Rapids 
<t  Min,  R*y  Co.,  38  Iowa,  515. 

88.  It  is  competent  for  a  witness  to  testify, 
that  very  near  the  crossing  a  train  was  going  at 
a  high  rate  of  speed  without  giving  signals,  and 
it  is  then  a  question  for  the  jury  to  determine 
whether  the  facts  constitute  negligence. 

89.  In  an  action  against  a  railroad  company 
for  causing  the  death  of  a  person  by  its  negli- 
gence, the  plaintiff  must  show  affirmatively  that 
the  decedent  was  not  gr^ty  of  negligence  con- 
tributing to  his  death.  {Donaldson  v.  The  M, 
dt  M,  R*y  Co.,  18  Iowa,  280  (289);  Greenleaf 
V.  Illinois  Central  R'y  Co.,  29  Iowa,  14  (46); 
Baird  v.  Morford,  29  Iowa,  531  (536);  Reynolds 
V.  Hindman,  32  Iowa,  146  (149);  Muldowney  v. 
The  Illinois  Central  R*y  Co.,  32  Iowa,  176 
(178).  Patterson  v.  The  B.  dt  M?  R.  R,  Co.^ 
38  Iowa,  279;  Nelson  v.  The  C,  R.  I.  dt  P,  R. 
R.  Co.,  Id.,  564. 

90.  Instructions  to  the  effect  that  the  plaintiff 
would  be  entitled  to  recover  if  defendant  were 
negligent  and  plaintiff's  own  carelessness  did 
not  materially  contribute  to  the  injury,  held,  to 
be  -erroneous.  (McAunich  v.  The  M.  dt  M,  R, 
R.  Co.,  20  Iowa,  338;  Haley  v.  TheC.dtN.  W. 
R.  R.  Co.y  21  Id.,  15;  Sherman  v.  Western  Stage 
Co.,  24  Id.,  516;  Spencer  v.  The  III,  Cen.  R'y 
Co.,  29  Id.,  55;  Hunt  v.  C.  dt  N.  W.  R'y  Co.^ 
26  Id.,  363;  Donaldson  v.  The  M.  dt  M.  R'y  Co., 
18  Id.,  280;  Hdben  v.  The  B.  <t  M.  R.  R'y  Co., 
20  Id.,  562;  Kesee  v.  The  C.  <t  N.  W,  R'y  Co., 
30  Id,,  78;  O'Keefe  v.  C,  R.  I.  dt  P.  R'y  Co., 
32  Id.,  467;  Artz  v.  Same,  34  Id.,  153;  Dodge  v. 
The  B.,  C.  R.  dt  M.  R*y  Co.,  Id.,  276;  Doggett 
V.  The  III.  Cen.  R'y  Co.,  Id.,  284;  Carlin  v.  The 
C,  R.  I.  dt  P.  R*y  Co.  (October  Term,  1873); 
Reynolds  V.  Hindman,  32  Iowa,  146.)  Artzv, 
The  C,  R.  I.  dt  P.  R,  Co.,  88  Iowa,  293. 

91.  Facts  considered  which  were  held  sufiB- 
cient  to  establish  contributory  negligence  in  an 
action  against  a  railroad  company,  for  causing 
the  death  of  plaintiff's  decedent,  and  defeat  re- 
covery therefor.  Following  Carlin  v.  The  C, 
R.  I.  (t  P.  R.  Co.,  37  Iowa,  316;  Lang  v.  The 
Holiday  Creek  R.  Co.,  42  Iowa,  677. 

92.  It  is  the  settled  rule  in  this  State  that  in 
an  action  for  injuries  resulting  from  negligence, 
the  burden  of  proof  is  on  the  plaintiff  to  show 
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thafc  the  accident  happened  without  want  of  any 
reasonable  care  on  his  part.  Tet  this  may  be 
inferred  from  drcamsttuices,  without  beinfi:  di- 
rectly shown.  Nelson  v.  The  0.,  B,  I.  <t  P.  jB. 
22.  Co.,  38  Iowa,  564;  Way  v.  The  III,  Central 
R.  R.  Co.,  40  Id.,  341. 

98.  In  an  action  to  recover  for  iiQuries  to  one 
walking  upon  the  track,  the  following  instruc* 
tion  was  held  erroneous  on  the  ground  that  it 
ignores  the  doctrine  of  contributoiy  negligence: 
'*  If  you  find  from  the  evidence  that  the  employes 
of  the  railroad  company  in  charge  of  the  car  in 
question,  saw  the  deceased  on  the  railroad,  when 
tibe  cai  was  approaching  him,  and  that  they 
could,  by  the  use  of  reasonable  care  and  pru- 
dence, have  avoided  the  accident,  either  by  slack- 
ing the  speed  or  stopping  the  car.  or  by  other 
reasonable  means,  and  failed  to  do  so,  and  that 
the  accident  occurred  from  such  failure  on  their 
part,  then  you  will  find  for  the  plaintiff.  *  *  Mur- 
phy V.  The^  C,  R.  L  <t  P.  R.  Co,,  38  Iowa, 
539. 

94.  N.,  who  understood  the  English  language 
imperfectly,  was  traveling  upon  a  railway  in  the 
caboose  of  a  freight  train,  and  upon  the  stopping 
of  the  train  on  the  main  track  at  a  station  where 
there  were  two  side  tracks,  stepped  out  upon  the 
front  platform  with  two  or  three  other  persons, 
one  of  whom  was  an  employe.  The  latter,  seeing 
a  train  approaching  from  behind,  called  to  N., 
with  the  others,  to  escape,  and  observing  that 
he  did  not  move,  attempted  to  drag  him  from 
the  platform,  but  was  resisted,  when  the  ap- 
proaching train  struck  the  car,  and  N.  was 
killed.    liwdA  held: 

1 .  That  N.  was  not  guilty  of  contributory  neg- 
ligence if  he  did  not  understand  the  mean- 
ing of  the  warning  addressed  to  him,  or 
know  the  object  of  the  efforts  to  drag  him 
from  the  car. 

2.  While  the  train  was  at  rest  the  platform 
could  not  be  considered  a  place  of  danger, 
and  the  deceased  had  a  right  to  presume 
that  proper  care  would  be  exercised  to  pre- 
vent a  collision. 

3.  Defendant  cannot  escape  liability  for  de- 
ceased's negligence,  even  if  he  had  notice 
of  the  danger,  unless  he  had  possession  of 
his  mental  faculties,  or  if  these  ware  stupe- 
fied by  the  magnitude  of  the  danger;  the 
jnzy  might  determine  this  fact  from  all  the 
dxcnvuata&oes  of  the  case. 


4.  An  instruction  which  left  it  to  the  juiy  to 
determine  whether,  notwithstanding  de- 
ceased saw  an  approaching  train,  he  had 
reason  from  all  the  circumstances  of  the 
case  to  apprehend  a  collision,  was  properly 
given.  Walters  v.  The  C.  D,  <t  M.  R.  R. 
Co.,  39  Iowa,  33. 

96.  Failiire  to  keep  sign  at  a  crossing. 

The  negligence  of  a  railroad  company  in  fail- 
ing to  erect  and  keep  a  sign  at  a  crossing,  bs 
required  by  statute,  will  not  entitle  one  iig'ured 
by  a  train  at  the  crossing  to  recover  damages 
therefor,  if  he  himself  is  guilty  of  negligence 
contributing  to  the  iiguiy.  Payne  v.  The  C, 
R,  L  (t  P.  R.  Co.,  39  Iowa,  523;  Same  Case, 
44  Id.,  236. 

96.  EfE^t  of  another's  negligence.  In 
an  action  for  damages,  for  usuries  received  at  a 
railroad  crossing  by  collision  with  a  train,  where 
it  appeared  that  the  team  was  driven  by  another, 
and  plaintiff  was  a  passenger,  he  most  rely 
upon  the  diligence  of  the  driver  for  a  recovery, 
and  the  driver's  negligence  will  defeat  his  ri^^t. 
Id. 

97.  Duty  of  one  attempting  to  cross. 

In  an  action  for  damages  against  a  railway  com- 
pany for  ixguries  received  by  a  collision  at  a 
crossing,  the  following  instruction  was  given: 
"  If  you  believe  from  the  evidence  that  the  plain- 
tiff neither  stopped  his  team  nor  made  any  e£fbit 
to  see  or  hear  the  train  before  he  drove  on  the 
railroad  track;  and  you  further  believe  that  if  he 
had  stopped  and  looked  he  could  have  seen  the 
train,  or  if  he  had  listened  he  could  have  heard 
it,  then  he  cannot  recover '':  Held,  to  embody 
the  correct  rule  of  law.  Benton  v.  The  Central 
Railroad,  42  Iowa,  192;  Willoughby  v.  The  C. 
<S;  N.  W.  R.  R.  Co.,  37  Id.,  432;  Carlin  v.  The 
C,  RI.  dtp.  R.  Co.,  Id.,  316. 

98.  To  entitle  the  plaintiff  to  recover,  he 
must  have  affirmatively  established  reasonable 
care  upon  his  own  part  while  proving  negligence 
on  the  part  of  the  company's  employes.    Id. 

99.  While  unusual  speed  of  railway  txains 
does  not  of  itself  constitute  negligence,  yet  it 
may  be  considered,  with  other  drcumstaaoes,  in 
determining  the  degree  of  care  exercised.  Ariz 
V.  The  C,  R.  I.  dt  P.  R.  Co.,  44  Iowa,  284. 

100.  The  question  whether  or  not  there  were 
obstructions  obscuring  the  sight  of  an  approadi- 
ing  train  to  one  about  to  drive  upon  the  tmek, 
and  whether  or  not  plaintiff  under  the  admitbid 
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flictB  was  using  his  senses  to  avoid  danger,  are 
questions  of  fact  for  the  juxy.  Id. 

101*  Where  one  walking  upon  a.  rail- 
iray  track,  was  killed  by  a  train,  in  an  ac- 
tion for  damages,  evidence  tending  to  show 
whether  not  the  deceased  was  a  trespasser  upon 
the  track  was  properly  admitted,  to  aid  the  jury 
in  determining  the  measure  of  care  required  by 
defendant,  and  the  ultimate  fact  of  negligence. 
Murphy  V,  The  C,  R,  L  dt  P.  R.  Co,,  88 
Iowa,  539. 

102.  When  not  liable  for  nnaathorised 
acts  of  employes.  If  the  employes  of  a  rail- 
way company,  engaged  in  the  operation  of  the 
road  or  the  running  of  trains,  commit  an  assault 
upoQ  a  citizen  who  is  not  a  passenger  upon  the 
train  or  in  any  manner  connected  with  the  com- 
pany, it  is  not  liable  for  such  assault.  (DeCamp 
f.  Th$  Miss,  it  M.  R.  R.  Co.,  12  Iowa,  848; 
Cooke  V.  The  III.  Central  R.  R.  Co.,  80  Iowa, 
202;  Howe  v.  Newmareh,  12  Allen,  49,  52-8-6; 
Moore  V.  Sanborn  et  al.,  2  Mich.,  51^29;  Lyons 
f.  Martin,  8  Ad.  &  EL,  512;  Allen  v.  London, 
etc.,  R.  R.  Co.,  Eng.  L.  R.  Q.  B.,  65;  The  Utile 
Miami  fi.  R,  Co.  v.  WeUmore,  19  Ohio,  110; 
The  Thames  Steamboat  Co,  v.  The  Housatonic 
B.  R.  Co.  24  Conn.,  40,  54;  Elkins  v.  Boston 
and  Maine  R.  R.  Co.,  28  N.  H.,  275;  Penn.,  etc. 
ffy  9.  Zug,  47  Pa.  St.,  480;  Rich  v.  Jakway,  18 
Bttb.,  857.)  Porter  v.  The  C,  R.  L  <t  P.  R. 
Co.,  41  Iowa,  858. 

108. 1  rule  applied.  Where  the  em- 
ployes of  a  railway  company,  engaged  in  running 
a  train,  saw  obstructions  upon  the  track,  and  at 
the  same  time  plaintiff  running  from  the  place 
of  the  obstructions,  and  stopped  the  tanin,  pur- 
sued and  captured  plaintiff  and  took  him  to  a 
point  where,  an  examination  having  been  held, 
sufficient  evidence  to  detain  him  was  not  discov- 
ered and  he  was  returned  to  his  home  without 
expense  to  himself,  it  was  held,  that  in  the  ab- 
sence of  any  other  authority  from  the  company 
than  the  mere  relation  of  empl(yyer  and  employe, 
the  comiony  was  not  liable  for  the  act.    Id. 


104.  Liability  for  malicioos  acts  of 
employee.  A  railway  company  is  liable  for 
the  malicdous  and  criminal  acts  of  its  employes 
toward  passengers  while  they  are  executing  what 
they  suppose  to  be  the  orders  of  the  company, 
«ven  though  the  orders  do  not  in  fact  contem- 
ibte  such  acts.  MsKinley  t.  The  C.  ^  N.  W. 
B.  Co.,  44  Iowa,  314. 


e.  For  if^uries  to  stock. 
(1)  Duties  and  liabilities  generally. 

106.  Where  bars  are  left  down.   A 

railroad  company  is  required  to  use  reason- 
able care  and  diligence  in  keeping  up  bars  lead- 
ing through  the  fence  inclosing  its  right  of 
way,  and  if,  by  reason  of  its  failure  to  use  such 
care,  stock  passes  on  to  its  road  and  are  iig'nred, 
it  is  liable  in  an  action  therefor.  Perry  v.  Du- 
buque Southwestern  R'y  Co.,  86  Iowa.  102. 

106.  But  it  would  not  be  liable  for  such  in- 
juries if  the  bars  through  which  the  cattle  passed 
on  to  the  track,  had  been  left  down  by  the  plain- 
tiff or  a  third  person,  unless  they  had  continued 
for  such  a  length  of  time  or  under  such  drcum- 
stanoes  in  this  condition  as  to  justify  the  infer- 
ence of  negligence  on  the  part  of  the  company 
in  not  seeing  and  putting  them  up.    Id. 

107. :  onus  probandi.    The  onus  of 

proving  facts  justifying  such  inference  is  on  the 
plaintiff;  and  whether  the  bars  had  been  down 
for  such  a  length  of  time  as  to  require  the  de- 
fendant, in  the  exercise  of  a  reasonable  care,  to 
have  knowledge  of  such  condition,  is  purely  a 
question  of  fact  for  the  jury,  to  be  determined 
by  them  under  all  the  drcumstanoes  of  the  case. 
{Aylesworth  v.  The  Chicago  R.  I.  <t  P.  R.  R. 
Co.,  80  Iowa,  459;  Muldotcney  v.  The  111.  Cen- 
tral Railway  Co.,  82  Id.,  176.)    Id. 

108.  Private   oroasiiig:    negligenoe. 

When  a  railroad  company  has  provided  a  private 
crossing  and  supplied  the  necessary  gates  and 
bars,  it  is  only  held  to  the  exercise  of  reasonable 
diligence  and  care  to  keep  them  closed;  and  it 
is  not  responsible  for  any  iig'ury  sustained  by  a 
third  party,  which  is  occasioned  by  the  negli- 
gence of  him  for  whose  benefit  the  crossing  is 
provided.  Henderson  v.  The  C,  R.  I.  dt  P.  R. 
Co.,  89  Iowa,  220. 

109.  A  lane  leading  from  the  highway  to 
plaintiff's  residence  crossed  the  railway  track, 
and  at  each  end  of  the  lane  were  gates,  which, 
with  the  inclosing  fences,  were  maintained  by 
him.  Where  the  lane  crossed  the  railroad  there 
were  no  gates.  His  cow  having  been  killed  upon 
the  private  crossing,  it  was  held  that  the  company 
were  justified  in  assuming  that  he  preferred  the 
open  crossing,  and  that  he  could  not  recover  for 
the  killing  of  the  cow.  Tyson  v.  The  K.  dt  D. 
M.  R.Co.,4^  Iowa,  207. 

110.  The  conduct  of  a  land-owner,  tbioegh 
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whose  property  a  railway  passes,  in  forcibly  open- 
ing the  gates  at  a  crossing  which  have  been  closed 
by  the  company,  sufficiently  indicates  his  require- 
ment that  the  company  should  comply  with  the 
provisions  of  the  Revision,  section  1329.*  Hen- 
derson V.  The  C,  R.  L  d^  P.  B.  Co.,  43  Iowa, 
620. 

111.  Where  a  railway  company  has  provided 
a  private  crossing  and  supplied  the  necessary 
gates,  it  is  held  only  to  the  exercise  of  reasonable 
care  to  keep  them  dosed,  and  it  is  not  responsible 
for  an  ii^'ury  sustained  by  a  third  party,  which  is 
occasioned  by  the  negligence  of  him  for  whose 
benefit  the  crossing  is  provided.    Id. 

112.  Defeotiye  g^tes.  In  an  action  against 
a  railroad  company  for  damages  for  the  killing 
of  stock,  wherein  it  was  alleged  that  a  gate  was 
not  provided  with  proper  fastnings,  it  was  held 
that  the  jury  should  have  been  allowed  to  con- 
sider whether  or  not  the  defendant  was  guilty  of 
negligence  in  the  construction  of  the  gate. 
Hammond  v.  The  C.  d^  N.  W.  R.  Co.,  43  Iowa, 
168. 

1 18.  The  company  would  not  be  released  from 
liability  by  ignorance  of  a  defect  in  the  gate,  if 
in  the  exercise  of  reasonable  care  it  would  have 
acquired  knowledge  of  it.    Id. 

114.  The  railway  company  *s  liability  growing 
out  of  the  defective  construction  of  the  gate 
would  not  be  discharged  or  affected  by  proof 
that  the  plaintiff's  tenant  was  in  the  habit  of 
leaving  the  gate  open,  nor  even  that  plaintiff  him- 
self was  in  the  habit  of  doing  so.    Id. 

115.  A  defect  in  the  original  construction 
of  the  gate  would  be  presumed  to  be  known  to 
defendant,  and  plaintiff*would  not  be  required 
to  notify  defendant  of  its  existence  nor  to  repair 
it  even  though  it  could  be  done  at  small  expense. 
Id. 

116.  While  the  owner  of  adjacent  realty 
might  be  held  responsible  for  the  closing  of  a 
gate,  constructed  for  his  convenience  and  at  his 
request,  he  would  nevertheless  be  charged  with 
such  responsibility  only  when  it  was  so  con- 
structed that  it  would  remain  closed  if  so  left 
by  him.    Id. 

117.  Whether  or  not  a  gate  provided  by  a 
railway  company  at  a  crossing  is  reasonably 

*Sxo.  1339.  When  anypenon  owns  land  on  both  sides 
of  any  nllroad,  tho-oorporaUon  owning  &adtk  railroad  shall, 
when  required  so  to  do,  make  and  keep  In  good  repair  one 
oanseway  or  othor  adeqnata  means  of  crossing  tae  same. 


sufficient  is  a  question  for  the  jury,  and  it  is 
error  for  the  court  to  instruct  them  that  the  plain- 
tiff cannot  recover  in  an  action  for  damages  grow- 
ing out  of  the  company*B  negligence  in  the  con* 
struction  and  maintenance  of  a  gate.  McKenlf 
V.  The  C,  R.  I.  dt  P.  R.  Co.,  43  Iowa,  641. 

118.  Nor  would  the  instruction  be  justified, 
even  if  it  appeared  that  plaintiff  himself  sup- 
posed the  gate  to  be  sufficient,  and  this  were 
embodied  in  the  instruction.    Id. 

119.  Leaae  of:  liability.  A  railroad  cor^ 
poration  cannot  escape  liability  for  an  accident 
accurring  while  its  road  is  being  operated  in  the 
corporate  name,  even  though  in  fact  it  may  have 
be^i  leased  and  was  at  the  time  controlled  by 
another  party.  Bower  v.  The  B.  dt  S.  W.  R. 
Co.  42  Iowa,  546. 

120.  Section  1278  and  1307,  making  lessees 
liable  to  the  same  extent  as  the  corporations 
themselves,  provide  merely  a  cumulative  remedy 
and  do  not  release  the  corporations.    Id. 

121.  Where  two  railroad  companies 
operate  trains  on  the  same  road,  one  beins 
the  owner  and  the  other  the  lessee,  each  is  liable 
only  for  stock  iig'ured  or  killed  by  its  trains,  by 
reason  of  the  road  being  unfenced,  and  not  for 
that  injured  or  killed  by  the  trains  of  the  other. 
Stephens  f>.  The  D.  dt  St.  P.  R.  R.  Co.,  86 
Iowa,  827.  See  Alger  f>.  The  M.  dt  M.  R.  R. 
Co.,  10  Id.,  268;  LiddU  v.  The  K.,  Mt.  P.  db  M. 
R'y  Co.,  23  Id.,  378. 

122.  Omission  to  give  signals.    In  an 

action  against  a  railroad  company  for  killing^ 
stock  at  a  public  crossing,  evidence  ihat  the  en- 
gineer failed  to  give  any  signals,  as  the  ringing 
of  the  bell  or  sounding  the  whistie,  does  not,  in 
itself,  establish  negligence  on  the  part  of  the 
company,  nor  render  it  liable.  {The  III.  C.  R. 
R.  Co.  V.  Phelps,  29  111.,  447;  The  P.,  Ft.  W.  <«• 
C.  R.  R.  Co.  V.  Earns,  13  Ind.,  87;  The  C.  B. 
dt  Q.  R.  R.  Co.  V.  Bradford,  hi  III.)  Jackson 
V.  The  Chicago  dt  N.  W.  R'y  Co.,  36  Iowa,  451; 
Edson  V.  The  Central  R.  R.  Co.,  40  Id.,  47. 

123.  The  jury  should  be  permitted  to  judge, 
from  all  the  facts  and  circumstances  of  the  ca«e, 
whether  the  injury  was  the  result  of  negligence 
on  the  part  of  the  employes  of  defendant.    Id. 

124.  While,  under  some  circumstances  a  rail- 
road company  would  not  be  guilty  of  negligence 
though  no  whistie  was  sounded,  bell  rung,  or 
the  speed  of  the  train  slackened,  on  the  other 
hand  there  are  cases  in  which  such  omissions 
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would  be  sufficient  to  establish  negligence. 
StarUs  V,  The  Milwaukee  d^  St.  Paul  B,  R,  Co,, 
35  Iowa,  490;  Gates  v.  The  B.,  C.  R.  <^  M.  R, 
R,  Co.,  90  Id.,  45. 

125.  Failure  to  keep  fenoe  in  repair. 
Before  a  railroad  company  will  be  held  liable  for 
stock  killed  on  its  track  by  reason  of  its  failure 
to  keep  in  repair  its  fence  along  the  right  of  way, 
it  must  be  shown  that  it  had  knowledge,  actual 
or  implied,  that  the  fence  was  out  of  repair,  and 
a  reasonable  time  thereafter  to  put  it  in  repair. 
Hilliard  v.  The  C.  <^  J^.  W.  Railway  Co.,  37 
Iowa,  442.  Following  Aylesworth  v.  The  C,  R, 
J.  4t  P.  R.  R.  Co.,  30  Id.,  459.  Davis  v.  C,  R. 
I.  c^P.i?.  C.,40Id.,  292. 

126.  Duty  to  fence.  Where  the  fenoe  in- 
dosing  a  railway  has  been  destroyed  or  become 
impaired,  the  company  is  held  to  reasonable  dili- 
£^oe  and  care  in  rebuilding  or  repairing  it.  Mc- 
Cormickv.  The  C,  R.  I.  dtP.  R.  Ca.,41  la.,  193. 

127.  When  land-owner  contracts  to 
fenoe.  The  owner  of  land  ac^acent  to  a  rail- 
way, who  has  agreed  to  erect  and  keep  in  repair 
fences  between  his  property  and  the  road,  can- 
not recover  injuries  to  stock  occasioned  by  want 
of  fenoe  or  defect  therein.  Semble,  that  his  ten- 
ants would  likewise  be  estopped  to  claim  indem- 
nity for  losses  thus  resulting.  Warren  v.  The 
K.  <&  D.  M.  R.  Co.,  41  Iowa,  484. 

128.  Such  a  contract  between  the  land-owner 
and  the  company  does  not  release  the  latter  from 
its  liability  to  others  than  the  owner,  although 
it  may  look  to  him  for  indemnity  for  losses 
occaflioned  by  his  failure  to  constract  or  repair 
the  fence.    Id. 

129.  W.  pastured  his  horses  in  the  field  of 
B.,  adjacent  to  a  railway,  between  which  and 
his  land  B.  had  undertaken  to  maintain  a  fence. 
The  field  was  in  the  possession  of  S.  as  tenant 
of  B.  The  horses  having  escaped  from  the  field 
upon  the  track,  in  consequence  of  the  defective 
fence,  and  been  killed,  it  was  held^  that  W.  could 
maintain  an  action  for  damages  against  the  com- 
pany.   Id. 

130.  On  depot  and  station  grounds. 
Where  in  an  action  against  a  railroad  company 
to  recover  the  value  of  stock  killed  on  its  station 
grounds,  the  evidence  £eu1s  to  show  negligence 
of  the  company  or  those  in  charge  of  the  train, 
a  verdict  of  the  jury  against  it  will  be  set  aside. 
Flattes  V.  The  Chicago,  Rock  Island  <t  Paeifle 
fi.  R.  Co.,  35  Iowa,  191. 
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131 .  That  the  rate  of  speed  was  not  slackened 
nor  the  whistle  sounded  is  no  evidence  of  negli- 
gence when  it  appears  that  such  efforts  would 
have  been,  under  the  dreumstances,  unavailing 
to  prevent  the  injury.  (Galena,  etc..  Railway 
Company  r.  Loomis,  13  III.,  548;  III.  Central  R. 
R.  Co.  V.  Phelps,  29  Id.,  447;  Pittsburg  d^  FoH 
Wayne  R.  R.  Co.  v.  Karnes,  13  Id.,  87.)  Id. 
Nor  that  the  train  was  running  at  a  rate  of  speed 
faster  than  usual.  Plaster  v.  The  III.  Central, 
Id.,  449. 

182.  In  order  to  justify  a  recovery  against  a 
railroad  company  for  stock  killed  on  its  depot 
grounds,  the  negligence  of  the  company  or  its 
officers  must  be  established;  and  where  the  tes- 
timony certified  fails  to  show  such  negligence,  a 
judgment  against  the  company  will  be  reversed. 
Cleaveland  v.  Chicago  dt  N.  W.  R.  R.  Co.,  35 
Iowa,  220;  Plaster  v.  The  III.  Central  R.  R. 
Co.,  Id.,  449. 

138.  Railroads  are  required  to  be  fenced 
where  it  is  fit,  proper  and  suitable  in  view  of  the 
public  convenience,  and  depot  grounds  may  be 
uninclosed  where  the  interest  of  the  road  and 
public  require  it.  The  duty  to  fence  is  not  de- 
termined by  its  practicability.  {Davis,  v  The  B, 
(^  M.  R.  Co.,  26  Iowa,  550;  Smith  v.  The  C,  R. 
I.  dt  P.  R.  R.  Co.,  34  Id.,  506.)  Latty  v.  The 
B.,  C.  R.  dt  M.  R'y  Co.,  38  Iowa,  250. 

134.  The  survey,  allotment,  and  use  of  sta- 
tion grounds  constitute  veiy  strong,  if  not  con- 
clusive, evidence  that  their  boundaries  and 
extent  are  such  as,  and  no  more  than,  are  nec- 
essary and  proper.  Cole  v.  The  Chicago  dt  N. 
TT.i?.  Co.,38Iowa,311. 

186.  Under  section  1289  of  the  Code,  railway 
companies  are  liable  for  all  stock  killed  on  depot 
grounds,  by  trains  running  at  a  rate  of  speed 
greater  than  eight  miles  an  hour.  Monahan  v. 
The  K.  dt  D.  M.  R.  Co.,  45  Iowa,  523. 

136.  The  statute  above  cited  imposes  no  re- 
s&iction  upon  the  rate  of  speed  of  trains  outside 
of  the  limits  of  depot  grounds,  and  the  liability 
of  a  railway  company  for  stock  killed  just  be- 
yond the  limits  is  not  affected  by  the  fact  that 
its  train  was  running  faster  than  eight  miles  an 
hour.    Id. 

137.  Liability  of  lessees.  Where  two 
railroad  companies  operate  trains  on  the  same 
track,  one  being  the  owner  and  the  other  the 
lessee,  each  is  liable,  under  chapter  169,  Laws 
of  1862,  for  stock  killed  or  injured  hf  its  own 
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tains.    Claty  v.  The  Iowa  Midland  Bailway 
€o,j  37  Iowa,  844. 

138.  That  by  the  terms  of  the  lease  the  lessor 
had  the  ngbi  to  fix  the  time  table,  and  that  the 
lessee's  trains  were  operated  in  subordination 
thereto,  and  that  the  lessor  was  obH^jfed  to  keep 
up  repairs  and  fences,  would  not  change  the 
rule.    Id. 

139.  When  not  bpnnd  to  slacken  train 
to  save  stock.  A  railroad  company  is  not 
authorized  to  diminish  the  speed  of  a  train  for 
the  sake  of  ayoiding  injury  to  stock,  if  by  so 
doing  it  augments  the  danger  to  passengers. 
There  is  no  such  thing  as  a  reasonable  increase 
of  danger  to  passengers.  Beck,  J.,  dissenting. 
Sandham  v.  The  C,  R.  I.  dt  P.  R.  Co.,  3d 
Iowa,  88. 

140.  The  court  instructed  the  juiy  to  the 
effect  that  if  defendant's  employes  saw  the  cow 
so  near  the  track  as  to  justify  the  reasonable  in- 
ference that  she  was  in  danger,  and  they  could, 
by  the  exercise  of  ordinary  care,  have  avoided 
the  injury  and  did  not  do  so,  they  were  negli- 
gent; and  if,  after  discovering  the  cow,  they 
were  unable,  by  the  exercise  of  ordinary  care,  to 
avoid  injury  to  her,  they  were  not  negligent: 
Held,  that  the  instruction  was  not  eironeous. 
Edson  V.  The  Central  Railroad  Co.,  40  Iowa,  47. 

141.  Defective  cattle  guard.  In  an  ac- 
tion against  a  railway  company  for  iiguries 
resulting  from  a  defective  cattle  guard,  evidence 
that  another  cattle  guard,  constructed  like  the 
one  in  controversy,  had  proved  sufficient,  was 
properly  rejected.    Downing  v.  The  C,  R.  L  <t 

P.  R.  Co.,  43  Iowa,  96. 

• 

142.  While  it  was  the  duty  of  the  injured 
party  to  use  all  reasonable  care  to  protect  his 
property,  he  would  not  be  allowed  to  go  upon 
the  railway  to  repair  the  cattle  guard,  or  re- 
quired to  fence  the  road.    Id. 

143.  A  railway  company  is  required  to  con- 
struct cattle  guards  wherever  its  track  enters  or 
leaves  any  improved  land,  and  is  liable  for  any 
ixguiies  resulting  firom  a  failure  to  construct 
ftfaem;  and  this  duty  and  liability  attach  equally 
to  its  lessee.    Id. 

144.  Must  be  fenced  on  both  sides, 
A  railway  company  is  liable  for  ii^juries  resulting 
from  a  fiftiliue  to  fence  its  track,  in  the  manner 
lequired  by  statute,  unless  it  be  inclosed  with 
imce  upon  both  sides,  and  the  &ct  that  it  is 


fenced  upon  one  side  is  no  defense  to  an  actum 
for  damages  for  the  killing  of  stock.  Tredwaj^ 
V.  The  S.  C.  <t  St.  P.  R.  Co.,  43  Iowa,  527. 

145.  When  want  of  fences  will  be 
deemed  proximate  cause  of  ii^ury.  The 

liability  of  a  railroad  company  for  iiguries  to 
stock,  under  section  1289  of  the  Code,  attaches 
when  the  want  of  a  fence,  in  oonuection  with 
the  acts  of  the  company's  agents,  is  the  proxi- 
mate cause  of  the  injuries.  Young  v.  The  St. 
Louis,  K.  C.  d^  N.  R.  Co.,  44  Iowa,  172. 

146. :  rule  applied.    A  horse  went 

upon  defendant's  track,  which  was  not  fenced, 
before  a  train,  and  ran  ahead  of  the  train  until 
it  fell  into  a  bridge  and  received  iig'uries  horn 
which  it  died;  there  was  but  a  single  narrow 
passage  down  the  fill  of  the  road  affording  an 
avenue  of  escape  between  the  point  where  the 
horse  went  upon  the  track  and  the  bridge;  the 
train  was  stopped  befoi-e  it  reached  the  horse; 
held,  that  the  company  was  liable.    Id. 

147.  Questions  respecting  negligence. 

The  running  of  a  railroad  train  within  city  lim- 
its at  a  prohibited  rate  of  speed  constitutes  neg- 
ligence per  se.  Correll  v.  B.,  C.  R.  dt  M.  R.  R, 
Co.  38  Iowa,  120. 

148.  Where  the  statute  imposes  a  duty,  the 
failure  to  discharge  this  duty  constitutes  negli* 
gence.  Following  Dodge  v.  The  Burlington,  C 
R.  dt  M.  R.  R.  Co.,  34  Iowa,  276.    Id. 

149.  A  person  about  to  cross  a  railroad  track 
with  stock  upon  the  public  street  of  a  city,  which 
has  an  ordinance  limiting  the  speed  of  railroad 
trains,  has  a  right  to  presume,  until  the  con- 
traxy  is  made  apparent,  that  the  company  will 
not  run  its  trains  in  violation  of  such  ordinanoe. 
Id. 

160.  8ee,  in  further  support  of  views  above 
expressed,  the  following  cases,  which  rest  on 
kindred  principles:  Quenther  v,  Dewein,  11 
Iowa,  133,  and  cases  cited;  Marianthal  t.  She/'- 
fer,  6  Id.,  223;  Davie  v.  Branson,  Id.,  410, 425; 
Sipe  V.  Finarty,  Id.,  394;  Craig  v.  Andrews,  7 
Id.,  17;  Daoid  v.  Ransom,  1  G.  Greene,  383; 
Cole  V  Parker,  7  Iowa,  167;  R^nolds  v.  NiehoU^ 
etc.,  12  Id.,  398. 

161.  Bate  of  speed.  In  the  absence  of 
any  statute  limitmg  the  rate  of  speed  of  railway 
trains,  no  conceivable  rate  is  evidence  of  negli- 
gence psr  m.  (Flattes  9.  The  C,  R.  I.  dtP.  R. 
R.  Co.,  35  Iowa,  191;  Lolly  v.  The  B.,  C.  R.  dt 
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M.  B.  Co.,  38  Id.,  250.)    MeKonkey  v.  The  C, 

B.  dt  Q.  B.  Co.,  40  Iowa,  205. 

152.  Failure  to  keep  watohman  at  a 
otation  passed.  The  failure  to  keep  a  watch- 
man at  a  station  passed  without  stopping,  and  at 
a  rate  of  speed  of  six  miles  or  more  per  hoar,  are 
not  negligence  per  se,  though  they  may  be  evi- 
dence of  negligence.  Smith  v.  The  C»  jB.  /.  <^ 
P.  B,  B,  Co.,  34  Iowa,  506. 

153.  Signals  at  crossings.  When  the 
safety  of  persons  or  proper^  demands  that  sig- 
nals be  given  at  crossings,  the  failure  to  give 
them,  in  the  absence  of  a  statute  requiring  such 
alarms,  would  be  negligence.    Oates  v.  The  B., 

C.  B.  (t  M,  B.  B.  Co.,  39  Iowa,  49.  Following 
Artz  V.  The  C,  B.  I.  dt  P.  B.  B.  Co.,  84  Iowa, 
153;  Jackson  v.  The  C.  d^  N.  W.  B.  B.  Co.,  36 
Id.,  451. 

154.  Jury  must  determine  what  con- 
stitutes negligence.  It  is  for  the  jury  to  de- 
termine, under  the  established  &cts  of  a  case, 
whether  the  conduct  of  defendant's  employes  was 
ordinarily  prudent  and  careful.  Edson  «•  The 
Central  BaUroad,  40  Iowa,  47;  Jaekeon  v.  The 
C.  dt  N.  W.  B.  B.  Co.,  36  Id.,  451. 

155.  Contributory.  Facts  considered  which 
were  held  not  to  constitute  contributory  negli- 
gence in  a  railway  employe.  Barry  v.  The  Cen- 
ral  B.  B.  of  Iowa,  40  Iowa,  564. 

1 56.  Facts  considered  which  were  held  suffi- 
cient to  establish  contributory  negligence  in  per- 
son iigured.  Carlin  v.  C,  B.  I.  <t  P.  B.  B.  Co., 
37  Iowa,  316;  Lang  v.  Holliday  Creek  B.  Co., 
42  Id.,  677;  Benton  v.  Central  B.  B.,  Id.,  192. 

157.  That  bell  was  not  rung  nor  whis- 
tle blown.  In  an  action  against  a  railroad 
ixmpany  for  injiuy  to  stock,  evidence  that  the 
train  was  running  at  a  high  rate  of  speed,  and 
that  the  bell  was  not  rung  or  whistle  blown,  is 
admissible  to  establish  the  fact  of  negligence. 
Edson  V.  The  Central  BaUroad  Co.,  40  Iowa,  47. 

158.  But  such  omission  is  not  sufficient  in 
itself  to  establish  the  fact  of  negligence.  Jack- 
mm  if.  The  C.  dt  N.  W.  B.  B.  Co.,  36  Iowa,  451. 

159.  Under  some  circumstances,  however,  it 
would  be  sufficient  to  establish  the  fact  of  negli- 
gence. Bearls  v.  The  Milwaukee  dt  St.  Paul  B. 
B.  Co.,  35  Iowa,  490;  Gates  9.  The  B.  C.  B.  dt 
M.  B.  Co.,  39  Id.,  45. 

160.  Where  plaintiff  permits  stook  to 
nm  at  large.    A  railroad  oompany  is  liable 


for  injuries  to  stock  caused  by  its  neg^gence 
where  the  plaintiff  has  contributed  to  the  ixgoxy 
no  further  then  merely  permiting  his  stock  to  na 
at  large.  {Alger  v.  The  M.  dt  M.  Bailway  Co., 
10  Iowa,  268;  Balcom  v.  The  Dubuque  it  Sioux 
CUy  Bailway  Co.,  21  Id.,  102;  Whilbeek  v.  The 
Dubuque  dt  Pac.  B.  B.  Co.,  Id.,  103.)  Searles 
V.  The  Milwaukee  dt  St.  Paul  B.  B.  Co.,  35 
Iowa,  490. 

161.  That  the  owner  of  stock  permits  it  to 
run  at  large  in  the  vicinity  of  a  railway  crossing 
which  he  knows  to  be  dangerous,  does  not  con- 
stitute negligence  which  will  defeat  his  recovery 
for  ix^uries  to  stock  caused  by  the  negligence 
of  the  railway  company.  Overruling,  in  part. 
Grime  v.  The  City  of  Sioux  City,  38  Iowa,  390. 
Kuhn  V.  The  C,  B.  I.  P.  B.  Co.,  42  Iowa,  420. 

162.  A  railway  company  is  released  from  the 
duty  of  exercising  ordinary  care  toward  a  do- 
mestic animal  required  to  be  kept  in  an  inclos- 
ure,  which  may  have  strayed  upon  its  track, 
oxdy  when  the  animal  is  at  large  by  the  owner  *b 
sufferance.  Pearson  v.  The  Milwaukee  tt  St. 
Paul  B.  Co.,  45  Iowa,  497. 

163.  Construction  of  statnte.  The  words 
'*  runiiiing  at  large,**  as  used  in  the  statute,  im- 
ply that  the  stock  they  are  used  to  describe  is 
not  under  the  control  of  the  owner.  Hammond 
V.  The  C.  dt  N.  W.  B.  Co,,  43  Iowa,  168. 

164.  Compensation  to  owner  for  car- 
ing for  wounded  stock.  Where  stock  has 
been  ug^^ur^^^  through  the  negligence  of  a  railway 
company,  it  is  the  duty  of  the  company  to  take 
proper  care  of  the  injured  animals  and  failing  to 
do  so,  the  owner  is  justified  in  taking  proper 
care  of  them,  for  which  he  may  recover  a  reason- 
able compensation  from  the  company.  Finch 
V.  The  Central  BaUroad,  42  Iowa,  304. 

(2)  In  respect  to  double  damages. 

165.  Original  affidavit  must  accom- 
pany notice.  To  render  a  railroad  company 
liable  for  double  damages  for  stock  killed,  under 
chapter  169,  Laws  of  1862,  the  written  notice 
of  the  killing  as  served  upon  the  company,  must 
be  accompanied  by  the  original  affidavit  provi- 
ded for  l^  said  act.  A  copy  thereof  is  insuffi- 
cient. (McNaught  v.  The  Chicago  dt  North 
Western  B.  B.  Co.,  80  Iowa,  336.)  Campbell 
V.  Chicago,  B.  I.  dt  P.  B.  B.Co.,2&  Iowa,  354. 
Cole  V.  The  C.  dt  N.   W.  B.  Co.,  38  Iowa, 

an. 
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166.  Suffioienoy  of  affidavit.  In  an  ac- 
tion against  a  railroad  company  for  killing  stock, 
where  the  affidavit  of  ii^jniy  alleged  that  it  oc- 
corred  because  the  defendant  had  **  fenced  np 
the  crossing,**  it  was  held,  that  the  affidavit 
would  estop  plaintiff  to  claim  double  damages, 
which  the  stotute  allows  only  for  ''want  of 
fence."  Davis  v.  The  C,  R.  I.  dt  P.  R,  Co,,  40 
Iowa,  292. 

167.  Allegation  in  pleading.    In  an 

lustion  against  a  railroad  company  for  double 
damages  for  stock  killed,  the  petition  alleged 
'*  that  defendant  had  been  duly  notified  of  the 
killing  of  said  cow  and  payment  thereof  duly 
demanded,*'  which  defendant  had  reused:  held, 
sufficient  to  warrant  a  judgment  for  double 
damages,  where  no  objection  was  made  until 
after  judgment.  Clary  v.  The  Midland  R,  R. 
Co.,  37  Iowa,  344. 

168.  Affidavit  of  ix^jory  may  be  made 
by  third  party.  To  authorize  a  recovery 
against  a  railroad  company  for  double  damages 
for  stock  killed  or  injured,  under  chapter  169, 
Laws  of  1862,  it  is  not  necessary  that  the  affida- 
vit of  injury  should  be  made  by  the  claimant 
himself.  It  may  be  made  by  others  cognizant 
of  the  fact.  Henderson  v.  The  St,  L,,  Ki  C.  dt 
N.  R,  R,  Co,,  36  Iowa,  387. 

d.  For  injuries  to  property  resulting  from  acts 

or  negligence, 

169.  Iz^uries  resulting  from  sparks. 

The  case  of  Gandy  v.  The  Chicago  (^  N,  W.  R, 
R,  Co.,dO  Iowa,  420,  holding  that  in  an  action 
against  the  company  for  injuries  resulting  from 
fire,  the  mere  fact  that  the  same  was  occasioned 
by  sparks  emitted  from  one  of  its  engines,  does 
not  establish  a  prima  facie  case  of  negligence 
against  the  company,  followed.  Garrett  v.  The 
C.  dt  N,  W,  R,  R.  Co,,  36  Iowa,  121. 


170. 


:  negligence  may  be  estab- 


lished by  ciroumstances.  But,  as  in  the 
nature  of  the  case,  the  plaintiff  must  labor  under 
difficulties  in  making  proof  of  negligence,  it  may 
be  established  by  circumstances,  bearing  more 
or  less  directiy  on  the  case,  which  might  not  be 
satisfactory  in  other  cases  free  from  such  diffi- 
culty and  open  to  clearer  proofs.    Id, 

171. :  of  plaintifiT.  In  such  case  de- 
fendant asked  the  court  to  instruct  that,  if  the 
plaintiff  omitted  to  take  certain  precautions  to 
prevent  fire  thus  ignited  from  communicating 


with  his  property,  then  the  same  was  negligence 
on  his  part:  Held^  that  the  instruction  was  prop- 
erly refused,  for  the  reason  that  it  undertook  to 
decide  for  the  jury  that  certain  acts  or  omissiona 
would  constitute  in  this  respect  negligence  on 
the  part  of  the  plaintiff.  The  case  of  Ke^ee  o. 
The  C,  dt  N,  W.  R,  R,  Co,,  30  Iowa,  78,  dia- 
tinguished  and  explained.    Id, 

172.  :  of  defendant.     It  is  error  to 

instruct  the  jury  that  the  use  of  an  excessive 
amount  of  steam  or  other  facts  connected  with 
the  operation  of  a  train  constitute  negligence 
per  se.  They  are  competent  evidence  in  an 
action  for  damages  for  fires  alleged  to  have  beea 
set  by  a  locomotive,  to  determine  whether  or  not 
the  company  has  failed  to  exercise  due  diligence 
in  the  operation  of  its  train.  MeCormiek  v.  The 
C,  jR.  /.  <t  P.  R,  Co.,  41  Iowa,  193. 

178.    :  experiment  with  engine. 

In  an  action  against  a  railway  company  for 
damages  for  the  burning  of  a  lumber  yard,  al- 
leged to  have  been  set  on  fire  by  sparks  from 
defendant's  engine,  it  was  pleaded  that  the  en- 
gine was  fed  with  coal  and  emitted  sparks  only 
when  steam  was  used,  and  that  for  some  dis- 
tance from  the  yard  the  grade  was  such  that 
steam  was  not  used;  during  the  trial  the  jury 
inspected  the  ground,  and  the  possibility  of  run- 
ning a  train  as  alleged  was  practically  demon- 
strated: Heldn  that  the  experiment  was  without 
prejudice  to  the  plaintiff.  Whether  or  not  it 
might  not  also  be  justifiable  as  a  means  of  ar- 
riving at  a  controverted  fact,  qwere.  Stockwett 
V.  The  C,  C,  dt  D.  R,  Co,,  43  Iowa,  470. 

174.  Failure  to  ereot  oattle  guards. 

Under  the  provisions  of  Section  3,  Chapter  169, 
Laws  of  1862,  a  railway  company  is  required  to 
construct  cattie  guards  where  the  road  passes 
through  fences,  as  well  of  those  dividing  lands 
of  the  same  owner,  as  those  constituting  the 
boundaries  between  different  owners.  Smith  o. 
Chicago,  Clinton  df  Dubuque  R,  Co,,  38  Iowa, 
518. 

176. :  measure  of  damages.  In  an 

action  for  damages  against  a  railway  company 
for  irguries  caused  to  growing  crops  in  conse- 
quence of  a  failure  to  construct  cattie  guards* 
the  measure  of  recovery  is  the  market  value  of 
the  crops,  when  matured,  less  the  expense  of  fit- 
ting them  for  the  market  from  the  time  of  ths. 
iiguiy.  and  diminished  by  whatever  the  value  of 
the  portion  saved,  if  any,  may  be.    (The  CM-^ 
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Migo  dt  Roch  Island  B,  R.  Co,  v.  Ward,  16  111., 
5^;  Buekman  v.  Marsh,  12  Maine,  475;  Arm- 
Mtnmg  v.  Smith,  44  Barb.»  120;  Seamans  v. 
SmUh,  46  Id.,  d20.)    Id. 

176. :  measure  of  care  required: 

negligence.  In  sach  a  case,  plaintiff  is  not 
bound  to  the  exercise  of  extr{^>rdinary  care  to 
saTe  his  crops,  even  thongh  that  might  have 
been  saccessfiil.  Whether  he  is  negligent  in  his 
efforts  to  save  them  is  a  question  of  fiaet  for  the 
jury.    Id, 

177.   :   recovery  for   work    and 

labor:  crops.  The  owner  of  the  crops  may 
recover  a  reasonable  compensation  for  time 
and  labor  necessarily  expended  in  trying  to  save 
his  crops  from  destruction.    Id, 

178.  .    Where  the  owner  had  applied  to 

different  jperBona  connected  with  the  railroad  to 
bave  cattie  guards  put  in  and  had  reason  to  ex- 
pect they  would  be,  he  was  justified  in  planting 
bis  crops  in  the  unprotected  field.    Id, 

179.  Where  land  belonging  to  one  party  was 
indoeed  in  common  with  that  of  another  at  the 
time  a  raQway  was  constructed  through  it,  and 
subsequentiy  a  division  fence  was  erected,  and 
the  company  notified  to  construct  a  cattle  guard 
thereat,  which  it  failed  to  do,  held: 

1 .  That  the  company  was  liable  for  injury  done 
to  the  crops  upon  the  land  set  apart  by  cat- 
tle which  entered  it  from  the  railway,  and, 

2.  That  the  measure  of  damages  was  the  ac- 
tual value  of  the  crops  destroyed.  Donald 
ff.  St.  Louis,  K,  C.  <it  N,  B.  Co,,  44  Iowa, 
157. 

€,  As  common  carrier  and  warehouseman, 

180.  Liability  for  goods  shipped  be- 
yond terminus.  The  acceptance  by  a  rail- 
road company  of  goods  marked  to  a  designation 
beyond  the  terminus  of  its  road,  creates  o,  prima 
facie  liability  to  transport  to  and  deliver  the 
goods  at  that  point,  which,  however,  may  be 
modified  by  proof  of  a  different  usage  known  to 
the  shippers  at  the  time  of  making  the  consign- 
ment. Mulligan  v,  lU,  Cent,  B'y  Co.,  36  Iowa, 
181.  (The  first  case  which  has  generally  been 
Hated  Its  announcing  this  doctrine  is  Muschamp 
V.  Lancaster  B.  B,  Co.,  8  M.  &  W.,  421,  decided 
in  the  court  of  exchequer  in  1841,  followed  and 
xe-enforoed  in  Collins  v,  Bristol  tt  Exeter  B.  B. 
Co.,  11  Exch.,  790,  and  extended  even  to  goods 
booked  beyond  the  limits  of  England.     See, 


also,  Illinois  Central  B.  B.  Co.  v.  Copeland,  24 
111.,  832;  Angle  <t  Co.  v.  The  Mississippi  dt 
Missouri  B.  B.  Co.,  9  Iowa,  487.  But  for  the 
contrary  doctrine  or  to  the  point,  that  where  a 
carrier  receives  goods  marked  for  a  particular 
designation  beyond  the  terminus  of  its  line,  and 
does  not  expressly  undertake  to  deliver  them  at 
the  point  designated,  the  implied  contract  is 
only  to  transport  over  its  own  line,  and  forward, 
according  to  the  usual  course  of  business,  from 
its  terminus,  see  McMillan  et  al.  v,  M.  S.  (t  N. 
I.  B.  B.  Co.,  16  Mich.,  120;  Van  Santvoord  v.  St. 
John,  6  Hill,  157;  Farmers'  and  Mechanics' 
Bank  v.  Champlain  Transportation  Co,,  23  Vt,, 
186;  Brintnall  v.  The  Saratoga  and  Whitehall 
B.  B.  Co.,  32  Id.,  665;  Hood  v.  N.  Y.  <t  New 
Haven  B.  B.  Co.,  22  Conn.,  1  and  502;  Elmon  p, 
Nangatuck  B.  B.  Co.,  23  Id.,  457;  Naugatuck 
B.  B.  Co.  V.  The  Waterberry  Button  Co.,  24  Id., 
468;  NulHng  v.  Conn,  Biver  B.  B.  Co.,  1  Gray, 
502;  Burroughs  v.  Norwich  and  Worcester  B. 
B.  Co.,  100  Mass.,  26;  Darling  v.  B.  B,  Co.,  11 
Allen.  295;  Boot  v.  The  Great  Western  B,  B, 
Co.,  45  N.  Y.,  524;  Jemison  v,  Camden  and 
AmboyB,  B,  Co,,  4  Am.  Law  Reg.,  234;  United 
States  Express  Co,  x>.  Bush  et  al.,  24  Ind.,  403; 
Pennsiflvania  Central  B.  B.  v.  Schwarzenberger, 
45Penn.  St.,  208;  BomeB.  B.  Co.  v,  Sullivan, 
Cabot  tt  Co.,  25  6a.,  228.  That  the  mere  ac- 
ceptance of  goods  by  a  common  carrier  marked 
to  a  designation  beyond  the  terminus  of  its  line 
as  a  matter  of  law  imports  no  absolute  underta- 
king upon  the  part  of  the  carrier  beyond  the  end 
of  its  road,  but  is  a  matter  of  evidence  to  be  sub- 
mitted to  the  jury,  from  which,  in  connection 
with  other  evidence  produced,  they  are  to  deter- 
mine, as  a  question  of  fact,  the  real  engagement 
entered  into,  was  very  ably  maintained  in  a  re- 
cent and  elaborate  opinion  of  the  Supreme  Court 
of  New  Hami>8hire,  reviewing  almost  the  whole 
current  of  decisions  from  Muschamp  v.  The 
Lancaster  Bailway  Co.,  S.  M.  &  W..  421,  down 
to  the  present  period.  See  Gray  v.  Jackson,  51 
N.  H.  The  question  is  not  an  open  one  in  this 
State.  In  Angle  v.  The  M.  M.  B'y  Co.,  9  Iowa, 
487,  the  rule  was  settled  as  it  is  understood  to 
exist  in  England,  and  it  was  held  that  the  ac- 
ceptance by  a  carrier  of  goods  marked  to  a  des- 
ignation beyond  the  terminus  of  its  road,  creates 
a  prima  facie  liability  to  transport  to  and  de- 
liver at  that  point,  which  may  be  modified  by 
proof  of  a  different  usage  known  to  the  shipper 
at  the  time  of  making  the  consignment.) 
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181.  :  liability  restricted  by  spe- 
cial agreement.  While  the  law  imposes  upon . 
eommon  carriers  the  duty  of  carrying  all  goods 
offered  to  them  in  the  usual  course  of  business, 
it  does  not  impose  upon  them  the  duty  of  trans- 
porting goods  beyond  the  termini  of  their  res- 
pective routes,  and  they  may,  therefore,  by 
special  agreement,  contained  in  a  bill  of  lading 
or  receipt,  lawfully  stipulate  that  they  shall  not 
be  liable  beyond  such  point.    Td, 

182. :  when  knowledge  thereof  on 

part  of  shipper  will  be  presumed.    By 

the  shipper  accepting  and  acting  upon  such  bill 
of  lading,  his  knowledge  of  its  stipulations  will, 
in  the  absence  of  fraud  or  mistake,  be  conclu- 
sively presumed,  and  he  will  be  bound  thereby. 
He  wiU  not  be  permitted  to  show  that  he  was 
ignorant  of  its  contents.  Id,  (For  a  fiiU  and 
masterly  discussion  of  the  question,  see  opinion 
of  CooLBT,  J.,  in  McMillan  et  al.  v.  M.  S,  <t 
N,  I,  B,  R,  Co.,  16  Mich.,  80,  and  cases  there 
cited;  also,  Kallman  v,  U.  8,  Ex,  Co,,  3  Kan., 
205;  How  v.  New  Jersey  Steam  Nav,  Co,,,  11 
N.  Y.,  491;  Hopkins  v,  WestcoU  et  al,,  7  Am. 
Law  Beg.  (N.  S.),  538.  In  Illinois  it  is  held, 
but  contrary  to  the  weight  of  authority,  that  it 
is  a  question  of  fact  whether  a  party  accepting 
a  bill  of  lading  knew  of  its  conditions  and  as- 
sented thereto.  Merchants'  Union  Ex.  Co,  v. 
Joseph  Schier,  55  111.,  140.) 

188.  Custody  and  delivery  of  baggage. 

With  the  assent  of  a  common  carrier,  the  bag- 
gage of  travelers  may  be  left  at  a  railway  sta- 
tion without  notice  to  it  or  its  agent;  and  such 
assent  may  be  implied  from  the  course  of  busi- 
ness or  custom  of  the  carrier.  Green  v.  Mil,  dt 
St.  P,  B.  Co.,  38  Iowa,  100. 

184^  Whether  or  not  the  custom  had  been 
established  that  the  delivery  of  baggage  at  the 
station  without  notice  to  the  carrier  is  regarded 
by  the  latter  as  a  delivery  to  its  servants,  bind- 
mg  upon  itself,  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  Green  v.  The  Mil.  dt  St.  P. 
R.  Co.,  41  Iowa,  410. 

185.  To  render  a  carrier  liable  for  baggage, 
the  owner  need  not  have  placed  himself  in  such 
situation  that  he  cannot  withdraw  the  baggage. 
The  question  of  liability  is  determined  by  the 
i$itention  of  the  owner  at  the  time  he  places  his 
baggage  in  the  hands  of  the  cameras  servants. 
Id. 

180.  G.  advised  defendant's  agent  that  she 


intended  to  take  the  train  the  following  moioi- 
ing.  She  sent  her  baggage,  properly  marked, 
to  the  station  the  evening  before  her  deparixtre, 
as  was  the  custom  with  passengers  intending  to 
take  the  morning  train,  and  it  was  locked  up  in 
defendant's  baggage  room:  Held^  that  the  facto 
constituted  an  acceptance  of  the  baggage  by  tbe 
carrier.    Id. 

187.  The  plaintiff  left  his  trunks  with  de- 
fendant's freight  agent  for  storage  over  night, 
intending  the  next  day  to  take  them  to  the  paa- 
senger  depot  and  have  them  checked  for  trans- 
portation; in  an  action  to  recover  damages  for 
their  loss  before  the  owner  returned  to  take  them 
from  the  possession  of  the  freight  agent,  it  was 
held: 

1.  That  the  defendant  never  assumed  the  re- 
sponsibility of  a  common  carrier  and,  there* 
fore,  was  not  chargeable  with  negligence  ia 
the  transportation  of  the  property. 

2.  That,  as  a  warehouseman,  it  was  not  liable 
under  the  facts  given  because,  being  a  gra- 
tuitous bailee,  nothing  less  than  gross  neg* 
ligence  would  subject  it  to  liability.  Van 
Gilder  v.  The  C,  dt  N,  W.  B.  Co.,  44  Iowa, 
548. 

188.  Transportation  of  stook.    Evas 

if«  in  the  absence  of  contract,  the  full  liabilities 
of  common  carrier  do  not  attach  to  railroad  com- 
panies when  engaged  in  the  ti'ansportation  of 
live  stock,  they  must  nevertheless  exercise  ordi- 
nary care  in  such  employment.  Gertnan  v.  The 
C.  ^  N.  rr.  R.  Co.,  38  Iowa,  127. 

189. :  contract  limiting  liability. 

Where  a  contract  for  the  shipment  of  stock, 
stipulating  that  the  owner  was  to  assume  all 
risk  of  ixgury  done  by  the  cattle  to  each  other 
and  also  that  the  owner  should  be  permitted  t» 
pass  on  the  train  to  take  charge  of  them,  was  not 
signed  until  after  four  of  the  cars  had  been  ship" 
-ped  without  notice  to  him,  held,  that  such  eon- 
tract  was  nudum  pactum  and  did  not  relieve  the 
defendant  from  the  necessity  of  exercising  ordi- 
nary care.    Id. 

190.  When  duty  of  carrier  ends  and 
that  of  warehouseman  begins.  The  liabil- 
ity of  a  railway  company  as  a  common  carrier 
of  freight  terminates,  and  its  responsibility  aaa 
warehouseman  commences,  upon  the  arrival  oC 
the  goods  at  the  point  of  destination,  and  deposit 
there  in  the  warehouse  of  the  company  to  awut 
the  conveaienoe  of  the  assignee.  Mohr  dt  SmM 
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9.Th0C.dt  N.  W.  B.  Co.,  40  Iowa,  579.  Pol- 
lowing  FfXineia  v.  Dubuque  ^  Sioux  City  B'y 
Co.,  25  Iowa.  60.  The  same  role  prevails  in 
BlinoiB.  Porier  v.  Chicago  it  Eoek  Island  B. 
Co.,  20  m.,  407;  Chicago  dt  Alton  B.  Co.  9. 
Scott,  42  Id.,  133;  Bichards  et  al.  v.  Mich.  S. 
it  N.  Ind.  B.  Co.,  20  Id.,  404. 

191.  In  the  absenoe  of  proof  that  the  failuro 
to  give  notice  of  the  arrival  of  goods  caused 
their  loss,  the  carrier  is  not  liable  as  a  ware- 
houseman for  their  loss.    Id. 

192.  Stoppage  in  transita.  The  vendor 
retains  the  right  of  stoppage  in  transitu  after 
tiie  goods  have  arrived  at  the  place  of  destina- 
tion, and  before  delivery  by  the  carrier.  (O'Neil 
V.  Garrett,  6  Iowa,  480;  Alsberg,  Jordan  dt  Co, 
V.  Latta,  30  Id.,  442;  Covel  r.  Hitchcock,  23 
Wend.,  611;  Angell  on  Carriers,  §  340;  Bei^ja- 
min  on  Sales,  707.)  McFetridge,  Burchard  dt 
Co.  V.  Piper  et  al.,  40  Iowa,  627. 

198.  If,  after  their  arrival,  they  are  stored  in 
a  warehouse  by  the  carrier  as  agent  of  the  con- 
signee, the  vendor's  right  of  stoppage  is  by  that 
fiict  terminated.    Id. 

194.  Obligations  while  nnder  govern- 
ment control.  The  Act  of  Congress,  approved 
January  31,  1862,  authorizing  the  President  to 
take  possession  of  all  the. railroad  Hues  in  the 
United  States  for  military  purposes;  the  order 
of  the  War  Department,  thereunder,  of  May 
25,  1862,  directing  all  railroad  corporations  to 
hold  themselves  in  readiness  for  the  transporta- 
tion of  troops  and  munitions  of  war,  to  the  exclu- 
sion of  all  other  business;  the  order  of  Dec.  24, 
1863,  by  the  commander  of  the  division,  placing 
all  military  railroads  in  charge  of  the  Quarter- 
master's Department,  with  power  to  exclude 
from  transportation  all  but  military  freight;  and 
finally,  the  order  of  the  Quartermaster  of  the 
division,  directing  that  defendant's  road  should 
transport  government  freights  to  the  exclusion 
of  all  private  property,  if  necessary,  and  that 
supplies  contracted  for  by  government  agents 
should  take  precedence  of  private  freight,  would 
not  release  defendant  from  its  obligation  to 
receive  and  transport  freight  tendered  to  it,  when 
it  iH;>peared  that  the  government  did  not  actually 
take  charge  of  the  road;  that  defendant  held 
itself  out  to  the  public  as  a  common  carrier;  that 
there  was  no  evidence  of  the  existence  of  a  nec- 
essity for  the  exdnsion  of  private  property  from 
transportation,  and  that  the  freight  tendered  to 


it  was  supplies  purchased  for  the  government  by 
the  plaintiffs,  who  wero  government  contractors, 
Cobb,  Blasdel  dt  Co.  v..  III.  Cent.  B.  Co.,  38 
Iowa,  601. 

196.  Extraordinary  requirements.    It 

is  not  error  to  refuse  to  instruct  a  jury  that  a 
railroad  company  which  has  facilities  for  doing 
its  ordinary  business  is  "  not  bound  to  provide 
additional  tracks  and  warehouses  to  accommo- 
date an  unforeseen  accumulation  of  freight  at 
any  particular  point,''  since  the  determination 
of  what  the  company  ought  or  ought  not  to  be 
required  to  do  in  the  emergency  is  a  question  of 
fact  for  the  jury.    Id. 

196.  Negligence  of  shipper.  What 
acts  of  the  shipper  of  freight  constitute  negli- 
gence, releasing  the  carrier  from  liability  should 
not  be  laid  down  by  the  court,  but  determined 
by  the  jury.    Id. 

III.  Right  op  Wat. 

197.  Easements  connected  with  right : 
right  to  dig  well.  The  grantee  of ' '  the  right 
of  way  over  and  through  the  land  for  all  pur- 
poses connected  with  the  constrution,  use  and 
occupation  of  its  railway,'"  has  the  legal  right 
to  dig  a  well  upon  such  right  of  way,  and  to  use 
the  water  supplied  by  percolation  for  railway 
purposes,  although  such  use  may  materially  di- 
minish the  supply  of  water  in  a  spring  upon  the 
grantor's  land.  Hougan  v.  The  Milwaukee  dt 
St.  P.  B.  B.  Co.,  35  Iowa,  558.  See  Angel  on 
Water  Courses,  and  authorities  cited  in  notes;  2 
Am.  Law  Reg.  (N.  S.),  11  January,  1872, 
Hawk's  Case. 

198.  Conveyance  on  conditions:  oon- 
stmction  of  crossing.  Whero  the  owner 
of  real  estate  conveys  to  a  railroad  company  a 
right  of  way  over  his  premises,  with  the  proviso 
that  the  company  shall  construct  adequate  cross- 
ings over  its  road,  it  cannot,  after  its  acceptance 
of  the  grant,  and  the  construction  of  its  road, 
exonerate  itself  from  its  obligation  to  constnict 
the  crossings,  by  a  condemnation  of  the  right  of 
way  under  the  provisions  of  the  statute.  Gray 
V.  The  Burlington  dt  M.  B.  B.  Co.,  37  Iowa,  119. 

199.  Agreement  between  land-owner 
and  company.  Wha:e,  pending  an  appeal 
from  an  assessment  of  damages  in  an  a<2  quod 
danmurn  proceeding,  an  agreement  was  entered 
into  between  the  land-owner  and  the  railwi^ 
company,  by  which  judgment  was  entered  in  tlie 
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CSicnit  Court  for  a  specified  amoimt  with  etay 
of  execution  "or  other  proceeding  to  collect  the 
judgment**  for  two  years,  held: 

1.  That  the  agreement  did  not  amount  to  a 
sale  of  the  right  of  way,  nor  did  it  confer 
authority  to  enter  into  possession. 

2.  That  at  the  expiration  of  the  two  years, 
upon  default  of  payment  by  the  company, 
iigunction  would  lie  restraining  it  from  the 
use  of  the  right  of  way. 

3.  That  a  stipulation  in  the  agreement  that 
the  judgment  should  draw  interest  would 
not  work  an  estoppel  upon  the  owner. 
Irish  V.  The  B.  d  8.  W.  R.  Co.,  44  Iowa, 

200.  An  agreement  in  writing,  executed  by  a 
land-owner,  to  give  a  right  of  way  to  a  railroad 
company  upon  its  compliance  with  a  certain  con- 
dition, the  agreement  being  placed  in  the  hands 
of  a  third  parly,  not  an  agent  of  the  company, 
who  returned  it  after  the  company  had  failed  of 
compliance,  did  not  entitle  it  to  the  right  of  way 
without  compensation  therefor.  Hibbs  v.  The 
C.  <t  S.  W.  R.  Co.  et  ah,  89  Iowa,  840. 

201.  Trespass.  Araikoad  company  which 
enters  upon  land  and  appropriates  a  right  of  way 
without  proceedings  to  condemn,  or  contract 
with  the  owner,  or  rendering  him  compensation 
therefor,  is  a  mere  trespasser,  and  acquires  no 
light  to  hold  the  land.    Id. 

202.  When  proceedings  may  be  in- 
stituted. A  land  owner  may  institute  pro- 
ceedings to  recover  compensation  for  a  right  of 
way  after  the  railroad  is  completed.    Id. 

203.  Injunction.  An  ii^unction  will  lie  to 
restrain  the  company  from  continumg  to  operate 
its  road  after  an  award  of  damages  under  the 
statute,  until  the  damages  awarded  are  paid.  Id. 

204.  In  like  manner,  the  lessee  of  the  com- 
pany constructing  and  owning  the  road  may  be 
ergoined  from  operating  it  until  payment  of  dam- 
ages legally  awarded.    Id. 

205.  This  com-t  has  held  that  an  ii^'unction 
will  lie  to  restrain  a  railroad  company  from  op- 
erating its  road,  after  an  award  of  damages 
under  the  statute,  until  the  damages  are  paid. 
Henty  v.  D.  dt  P.  R.  Co.,  10  Iowa,  540;  Rich- 
ards  V.  D.  M.  V.  R.  Co.,  18  Iowa,  259;  Hibbs  f>. 
C.  dt  S.  W.  R.  Co.,  39  Iowa,  340.  And,  in  Con- 
ger V.  The  B.  dt  S.  W.  R.  Co.,  41  Iowa,  419,  it 
was  held  that  qectment  would  lie  under  such 
circumstances. 


206.  lyeotment.  That  the  owner  of  land 
permitted  a  railway  company  to  enter  upon  it  and 
construct  its  road,  does  not  give  the  company  title 
to  the  right  of  way,  or  estop  him  to  maintain  an 
action  of  ejectment  against  it.  Following  Hibbs 
V.  The  C.  ^  S.  W.  R.  Co.,  supra;  Conger  v. 
The  B.  dt  S.  W.  R.  Co.,  etal.,  41  Iowa,  419. 

207.  A  railway  company  appropriated  right 
of  way  without  compensating  the  owner  there- 
for, although  damages  had  been  assessed:  Held^ 
that  ejectment  would  lie  but  that  execution  for 
possession  should  not  issue  until  the  company 
had  been  granted  a  reasonable  time,  fixed  by  the 
court,  in  which  to  pay  the  assessed  damages  and 
interest  thereon  from  the  date  of  assessment,  at 
the  rate  of  six  per  cent.    Id. 

208.  A  foreign  corporation  has  no 
power  to  acquire  or  possess  land  for 
right  of  way  in  this  State,  and  cannot  there- 
fore be  made  a  party  to  a  proceeding  for  the  as- 
sessment of  damages  for  land  impropriated  for 
that  purpose.  Holbert  v.  St.  L.,  K.  C.  <t  N.  R. 
Co.,  45  Iowa,  23. 

209.  Where  a  foreign  corporation  is  using  by 
sufferance  the  line  of  a  domestic  corporation,  a 
land  owner  is  entitied  to  an  injunction  restrain- 
ing it  from  the  use  of  that  portion  of  the  line 
running  through  his  land  until  he  shall  have 
been  compensated  for  the  appropriation  of  the 
same  for  right  of  way.    Id. 

210.  Along  a  highway.    The  use  of  a 

road  as  a  highway  by  the  public  for  more  than 
ten  years,  with  the  knowledge,  consent  and  per- 
mission of  the  owner,  amounts  to  a  dedication 
of  it  to  that  use,  and  a  railroad  company  may 
lay  its  track  over  and  along  such  highway. 
Gear  v.  The  C.  C.  dt  D.  R.  Co.,  89  Iowa,  23. 

211.  Diversion  of  stream.  In  procur- 
ing right  of  way  railway  companies  do  not 
thereby  acquire  the  right  to  divert  a  stream  of 
water  from  its  natural  channel,  to  the  injury  of 
the  land-owner.  Stodghill  v.  The  C,  B.  dt  Q. 
R.  Co.,  48  Iowa,  26. 

212.  Obstruction  of  highway.  The  ob- 
struction of  the  public  highway  should  not  be 
considered  in  the  estimation  of  the  damages  to 
which  the  owner  of  adjacent  land  is  entitied  for 
the  appropriation  of  right  of  way  by  a  railway 
company.  Gear  v.  The  C.  C.  ^  D.  R.  Co.,  43 
Iowa,  83. 

213.  If  a  railway  company  lays  its  track  upon 
the  highway,  it  becomes  bound  to  the  public 
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that  ihe  highway  shall  be  put  in  as  good  repair 
as  it  was  before,  and  for  a  failure  to  do  this  it 
may  be  indicted.    Id. 

214.  Bight  of  way  oyer  streets  of  a 
city.  A  raiboad  company  has  a  right,  under 
section  1321  of  the  Revision,  subject  to  proper 
equitable  and  police  regulations,  to  pass  over  a 
street  in  a  city  without  conseht  of  the  city  au- 
thorities, and  without  previous  payment  to  the 
city  of  the  damages  occasioned  by  such  occupa- 
tion. The  C,  N.  dt  S.  W.  S.  B.  Co.  v.  The 
Mayor  and  Trustees  of  the  Incorporated  Town 
of  Newton  etal.,  36  Iowa,  299. 

216«  Since  a  railway  company  has  the  right 
to  occupy  the  streets  of  a  city  with  its  track, 
without  the  consent  of  the  municipal  authorities, 
the  city  cannot  impose  conditions  upon  the  rail- 
way company  by  an  ordinance  granting  the  right 
of  way,  which  shall  be  binding  upon  the  com- 
pany upon  its  use  of  the  street  and  create  an 
obligation  for  the  performance  of  the  conditions. 
The  City  of  Council  Bluffs  v.  The  Kansas  City, 
St.  Joseph  dt  Council  Blvffs  B.  B.  Co.,  45  Iowa, 
338. 

216.  Prior  to  the  Code  of  1873,  railroad  com- 
panies had  the  right  to  construct  their  roads, 
tnlgect  to  equitable  control,  upon  the  streets  of 
cities  and  incorporated  towns,  without  their  con- 
sent and  without  compensation  therefor.  Fol- 
lowing The  City  of  Clinton  v.  Cedar  Bapids  dt 
M.  B.  B.  B.  Co.j  24  Iowa,  455,  and  The  C.  N.  dt 
8.  W.  B.  B.  Co.,  36  Iowa,  299.  Ingram,  Ken- 
nedy dt  Day  v.  The  C.  D.  dt  M.  B.  B.  Co.,  38 
Iowa,  669. 

217.  Although  a  railroad  were  built  upon 
the  street  of  a  city  in  pursuance  of  a  city  or- 
dinance, yet  tbie  repeal  of  the  ordinance  would 
not  render  the  railroad  a  nuisance.    Id. 

218. :  street  railway.  An  incorporated 

street  or  horse  railway  has  the  same  rights  un- 
der the  general  statute.  {The  City  of  Clinton 
V.  The  Clinton  dt  Lyons  Horse  Baihray  Co.,  37 
Iowa,  61 ;  Cook  v.  The  City  of  Burlington,  36 
Id.,  357.)    Id. 

219.  By  Yoluntary  agreement  the  dty  might 
grant  the  same  rights  to  occupy  streets  and.pub- 
Uc  groundB  as  a  railroad  company  could  acquire 
under  the  general  light  of  way  act.   Id. 

220.  The  provisions  of  the  Code  of  1873,  with 
reference  to  the  rights  of  a  railroad  company 
over  the  streets  of  cities  and  incorporated  towns, 

44 


do  not  apply  to  actions  commenced  prior  to  the 
time  when  it  took  effect.    Id. 

221.  A  railway  company  has  the  right,  sub- 
ject to  proper  equitable  control  and  police  regu- 
lations, to  lay  its  track  in  the  street  of  a  city 
without  the  consent  of  the  city  authorities;  and 
such  right  IB  not  conditioned  upon  the  pr^Tious 
payment  of  damages.  Hine  v.  The  K.  dt  D.  M. 
B.  Co.,  42  Iowa,  636;  The  Chicago,  Newton  dt 
Southwestern  B.  B.  Co.  v.  The  Mayor  of  New- 
ton,  36  Id.,  399.  Following  The  City  of  Lyons 
V.  The  Cedar  Bapids  dt  Mo.  Biver  B.  B.  Co.,  24 
Id.,  55. 

222.  Oocupationof  streets:  rights  of 
adjacent  owner.  Where  a  railway  company 
has  been  granted  the  right  by  the  city  council  to 
occupy  with  its  track  the  street  of  a  city,  the 
laying  down  of  an  additional  track  without  the 
consent  of  the  municipal  authorities,  does  not 
of  itself  constitute  a  nuisance  or  entitle  an  a4ja- 
cent  property  owner  to  damages  therefor.  Da- 
vis V.  The  C.  dt  N.  W.  B.  Co.  et  al,4&  Iowa, 
389. 

223.  When  a  railway  is  constructed  oyer  a 
street  in  a  dty  in  a  careful  and  proper  manner, 
the  owner  of  an  abutting  lot  who  does  not  own 
the  fee  in  the  street  cannot  recoyer  damages  for 
consequential  injuiy  which  he  may  sustain  fi'om 
the  appropriation  of  the  right  of  way.  ( The  City 
of  Davenport  v.  Stevenson,  34  Iowa,  225;  Barr 
V.  City  of  Oskaloosa,  45  Iowa,  275;  Snyder  v. 
The  Pennsylvania  B.  B.  Co.,  55  Pa.  St.,  340; 
The  Cleveland  dt  Pittsburg  B.  B.  Co.  v.  Sheer, 
56  Id.,  325;  Case  of  The  Philadelphia  dt  Tren- 
ton B.  B.  Co.,  6  Wharton,  25;  Moses  et  al.  v. 
The  Pittsburg,  Ft.  Wayne  dt  C.  B.  B.  Co.,  21 
III.,  516;  Louisville  dt  Frankfort  B.  B.  Co.  v. 
Brown,  17  B.  Monroe,  736;  HcOch  v.  Vermont 
Central  B.  B.  Co.,  25  Vermont,  49.)    Id. 

224.  In  action  by  an  adjacent  owner  against 
a  railway  company  for  damages  for  the  occupa- 
tion of  a  street,  whereby  access  to  his  property 
is  obstructed  and  its  yalue  depreciated,  the  deed 
of  right  of  way  by  the  owner  is  admissible  in 
eyidence.  Firth  v.  The  City  of  Dubuque  and 
The  C.  D.  dt  M.  B.  Co.,  45  Iowa,  406. 

225.  The  fact  that  a  city  has  granted  a  rail- 
way a  right  to  lay  its  track  upon  one  of  its 
streets  does  not  depriye  the  owner  of  adjacent 
property  of  the  right  to  maintain  an  action 
therefor,  if  he  has  suffered  special  iniury  not 
common  to  the  general  public.    Id. 
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226.  The  plaintiff  in  such  an  action  is  entitled 
to  recoyer  such  special  damages  as  he  may  have 
suffered  from  the  time  the  street  was  obstructed 
untQ  the  commencement  of  his  action.    Id. 

227.  The  city  which  has  granted  the  railway 
company  the  right  to  use  its  street  does  not 
thereby  become  liable  for  its  obstruction  to  the 
adjacent  owner.    Id, 

228.  Where  the  fee  of  a  street  or  highway  is 
in  the  adjacent  proprietor,  he  is  entitled  to  re- 
cover damages  from  the  railway  company  for  its 
occupation  of  the  street,  and  such  damages  are 
to  be  assessed  like  damages  for  the  appropriation 
of  right  of  way. 

Argu.  1,  The  use  of  the  land  for  a  highway 
and  its  use  for  a  railway  have  a  different 
effect  upon  the  property  of  the  owner,  the 
former  enhancing  aud  the  latter  diminishing 
its  value. 

Argu.  2.  When  the  land  is  appropriated  for  a 
street,  the  owner  is  compensated  only  for 
that,  and  for  no  other  use. 

Argu.  3.  The  construction  of  a  track  and  ope- 
ration of  a  railway  upon  a  street  is  an  addi- 
tional servitude  upon  the  owner  of  the  fee. 
Per  Adams,  J.,  Rothroce,  J.,  concurring. 
Kucheman  dt  Hincke  v.  The  C.  C.  dt  D.  R'y 
Co.,  46  Iowa,  366. 

229.  The  owner  of  the  adjacent  property  is 
limited  in  his  recovery  to  the  actual  value  of  the 
land  taken,  but  he  may  recover  all  such  dama- 
ges as  result  proximately  from  the  use  for  which 
it  is  taken.  Per  Adams,  J.,  Rothbock  and 
Beck,  J  J.,  concurring.    Id. 

280.  He  is  limited,  however,  to  the  recovery 
of  damages  for  the  use  of  his  own  land,  which 
extends  only  to  the  middle  of  the  street,  and  is 
not  entitled  to  recover  for  the  entire  depreciation 
in  value  of  his  property,  caused  by  the  location 
of  a  railway,  half  upon  his  own  land  and  half 
upon  that  of  the  opposite  owner.  Per  Adams, 
J.,  Rothbock,  J.,  concurring.    Id. 

281.  The  abutting  owner  is  entitled  to  re- 
cover for  all  the  ii^'ury  which  he  may  have  suf- 
fered by  the  construction  of  the  railway  in  the 
street,  notwitstanding  but  half  of  it  may  be 
upon  his  land  while  half  of  it  is  upon  the  land 
ofthe  opposite  owner.    Per  Beck,  J.    Id, 

282.  When  a  railway  is  constructed  upon  the 
street  of  a  city  in  &  careful  and  proper  manner, 
the  owner  of  abutting  property  cannot  recover 
consequential  damages  for  the   appropriation 


of  the  right  of  way,  whether  he  owns  ihe  fee 
to  the  center  of  the  street  or  not.  Per  Day,  Ch. 
J.,  Seevers,  J.,  concurring.    Id. 

288.  It  is  now  the  recognized  doctrine  in  this 
State,  that  where  a  railroad  is  constructed  over 
a  street  in  a  city,  in  a  careful  and  proper  man- 
ner, the  owner  of  an  abutting  lot,  who  does  not 
own  the  fee  in  the  street,  cannot  recover  dama- 
ges for  the  consequential  irvjury  which  he  may 
sustain  from  the  appropriation  of  the  right  of 
way.  (Slatten  v.  Des  Moines  Valley  Railroad 
Company,  29  Iowa,  148;  The  City  of  Davenport 
V.  Stevenson,  M  Id.,  225.)  This  doctrine  haa 
also  been  recognized  and  sustained  by  the  most 
cogent  reasoning  by  the  courts  of  several  other 
States.  (See  Snyder  v.  The  Pennsylvania  Rait- 
road  Company,  55  Pa.  St.,  340;  The  Cleveland 
dt  Pittsburg  Railroad  Co.  v.  Spur,  56  Id.,  325; 
Case  of  The  Philadelphia  dt  Trenton  Railroad 
Company,  6  Wharton,  25;  The  City  ofPhila-- 
delphia  v.  The  Empire  Passenger  Raihwiy  Co., 
3  Brewster,  547;  Faust  et  al.  v.  The  Passenger 
Railway  Co.,  3  Philadelphia  Rep.,  164;  Moses 
et  al.  V.  The  Pittsburg,  Fort  Wayne  db  Chicago 
Railway  Co.,  21  Illinois,  516;  Louisville  dk 
Frankfovt  Railway  Co.  v.  Brown,  17  B.  Mon- 
roe, 763;  Hatch  v.  Vermont  Central  Railroad 
Co.,  25  Vt.,  49.)    Per  Dat,  J.,  in  Ibid. 

284.  The  owner  of  a4jaoent  property  has  an 
interest  in  the  street,  entitling  him  to  maintain 
an  action  against  a  railway  company  for  sach  a 
careless  or  unlawful  appropriation  thereof,  or 
location  of  its  track  thereon,  as  shall  be  iiguii- 
ous  to  his  property.  Cadle  v.  The  Muscatine 
Western  R.  Co.,  44  Iowa,  11. 

285.  Measure  of  damages  and  girotindB 
of  e8timate«  In  a  contest  respecting  the 
amount  of  damages  to  be  allowed  for  right  of 
way  taken  by  a  railroad  company,  it  was  'held 
that  the  following  instructions  were  not  errone- 
ous: 1.  *' Your  verdict  should  be  for  the  differ- 
ence in  the  value  of  the  land  immediately  before 
and  after  the  appropriation  of  the  right  of  way, 
without  considering  the  benefit  that  might 
accrue  to  plaintiff  by  the  construction  of  the 
road.''  2.  *'  In  arriving  at  a  conclusion  as  to 
what  would  be  a  just  compensation,  you  should 
consider  the  form  and  manner  in  which  tiie 
hxm  will  be  left  after  the  right  of  way  is  ooca- 
pied  by  the  railroad,  disregarding  prospective 
damage  by  reason  of  the  building  and  operat- 
ing the  road.'*  Brooks  v.  The  Davenport  db  St. 
Paul  R.  Co. ;  Babeoek  v.  The  Same,  37  Iowa,  99. 
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836.  It  will  not  be  presumed  that  ipjories  by 
file  to  fences  and  timber  a  mile  from  the  railway 
were  considered  in  estimating:  damages  for  right 
of  way.  Rodemaeher  v.  The  Mil,  i&  St,  P.  B. 
Co,,  41  Iowa,  297. 

287.  The  appreciation  in  value  of  adjacent 
land  belonging  to  the  same  owner  cannot  be 
considered  in  estimating  the  damages  for  land 
condemned  as  right  of  way.  Kostenbader  v. 
Peirce,  41  Iowa,  204. 

288.  The  role  is,  in  the  assessment'  of  dam- 
ages for  right  of  way,  that  the  owner  is  entitled 
only  to  what  will  compensate  him  for  its  appro- 
priation, and  this  may  be  a  sum  greater  or  less 
than  its  actaal  value.  Gear  et  al,  v,  C,  C.  dt  D. 
R,  Co.,  39  Iowa,  23. 

289.  Where  condemnation  is  subse- 
gaent  to  appropriation.  Where  a  railroad 
company  appropriated  land  for  right  of  way 
without  proceedings  to  condenm  and  assess 
damages,  or  grant  from  the  owner,  it  was  held, 
in  an  action  subsequently  instituted  under  the 
statute  by  the  company,  to  perfect  its  title  and 
assess  damages,  that  the  measure  thereof  was 
the  value  of  the  land  at  the  time  of  its  appro- 
priation with  interest  thereafter.  {The  Dela- 
ware, eU.,  R,  Co,  V,  Burson,  61  Pa.  St.,  369; 
Railroad  p.  Gesner,  20  Id.,  240;  Whitman  v. 
B09ton  <^  M.  R.  R,  Co.,  7  Allen,  313;  Dickerson 
V,  Inhabitants  of  Fitchburg,  13  Gray,  546; 
Parks  V.  City  of  Boston.  15  Pick.,  198;  Van 
Blaricum  v.  State,  7  Black.,  209.)  DanUls  v, 
C.  /.  <0  N,  R.  Co.  et  ah,  41  Iowa.  52. 

rV.   LlABILITT  OF  SUBSCBIBEBS  TO  StOCE. 

240.  Contract  of  subscription.  A  con- 
tract of  subscription  bound  defendant  to  pay  a 
certain  sum  to  a  railroad  company  upon  the  con- 
struction of  its  road  to  a  depot,  to  be  located 
within  three-fourths  of  a  mile  of  the  corporate 
limits  of  the  town  of  C,  for  which  defendant 
was  to  receiye  certificates  of  stock.  By  a  sub- 
sequent contract  he  surrendered  his  certificates 
of  stock  on  condition  that  the  company  should 
construct  ite  road  by  D.  to  said  town  of  C:  Held, 
that  under  proper  construction  of  these  con- 
tracts, defendant  was  liable,  on  completion  of 
the  road  to  a  depot  located  within  the  distance 
of  the  corporate  limits  stipulated  in  the  original 
contract.    Courtwright  v.  Strickler,  37  Iowa, 


241..  In  determining  the  distance  mentioned. 


the  measurement  should  be  by  a  straight  line 
finom  the  corporate  limits  to  the  depot;  and  if 
the  depot  is  in  the  prescribed  limit  it  is  sufficient, 
though  all  the  side  tracks  and  switches  are  not. 
{The  Cedar  Falls  dt  Minnesota  R.  Co.  v.  Rich, 
as  Iowa,  113.)    Id. 

242.  Under  a  contract  of  subscription  to  a 
railroad  company  of  the  character  above  men- 
tioned, the  jury  wero  properly  instructed  that 
the  point  from  which  measurement  is  to  be  made, 
in  order  to  determine  whether  the  depot  is  built 
within  the  distance  prescribed,  must  be  the  cor- 
porate limits  of  the  town,  without  regard  to 
buildings  or  improvements.    Id. 

248.  A  right  of  action  on  a  contract  of  sub- 
scription promising  to  pay  a  certain  sum  "as 
soon  as  the  cars  shaJl  run  to  B.  upon  a  completed 
railroad  from  W.,"  will  not  be  defeated  by  the 
fact  that  the  company  building  the  road  does 
not  own  the  rolling  stock  by  which  it  is  oper- 
ated.   Courtwright  v.  Deeds,  37  Iowa,  503. 

244.  Fraud  in  obtaining  subscriptions. 

Subscriptions  to  a  railroad  company  obtained  by 
the  fraudulent  representations  of  the  plaintiffii 
or  to  which  they  wero  privy,  will  not  be  enforced. 
Davis  dt  Co.  v.  Dumont,  37  Iowa,  47. 

See,  further,  tities  Contbagts;  Subscrif- 

TION     AeSEBMENTS. 


See  Criminal  Law. 
BEAL   FBOFEBTY. 

See  CONYETANCB 


BECEIFT. 


1.  Parol  evidenoe  admissible  to  ex- 
plain: promissory  notes.  Parol  evidenoe 
is  admissible  to  show  that  a  receipt  was  given 
upon  the  condition  that  the  amount  covered  by 
it  should  be  indorsed  upon  the  note.  If  the  in- 
dorsement is  not  made,  the  transaction  does  not 
operate  as  a  payment  upon  the  note.  Perkins 
V.  Hodge,  38  Iowa,  284. 

2.  An  instrument  given  by  the  payee  of  a  lost 
note,  upon  the  execution  of  another  note  in  its 
stead  by  the  maker,  stipulating  that  if  the  lost 
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note  comes  to  hand  it  shall  be  null  and  void,  is 
a  receipt  and  may  be  contradicted  or  explained 
by  parol  evidence.  WiUiamaon  v.  Reddish^  45 
Iowa,  550. 

BECEIVEB. 

1.  Appointment  of.  The  judge  of  the 
District  Court  has  no  power  to  appoint  a  receiver 
in  vacation  without  notice  to  the  opposite  pariy. 
Following  French  v.  Giffard,  80  Iowa,  148; 
Bisson  V.  Curry ^  85  Iowa,  72. 

2.  Where  the  bond  or  mortgage  pledges  the 
income,  rents  or  profits  to  the  payment  of  the 
debt,  the  creditor  need  not  conclusively  establish 
his  right  to  recover  before  he  is  entitled  to  ask 
for  the  appointment  of  a  receiyer;  it  is  sufficient 
if  he  show  a  probable  right  to  recover.  The 
Des  Moines  Gets  Co.  v.  West  et  al,,  44  Iowa,  28. 

3.  In  such  case,  if  the  debtor  is  insolvent,  the 
appointment  of  the  receiver  follows  as  a  matter 
of  course.    Id. 

4.  Action  ag^ainst.  It  is  not  essential  to 
the  jurisdiction  of  a  court  of  law  in  an  action 
for  damages  against  a  defendant  corporation 
which  is  in  the  hands  of  a  receiver,  that  leave  to 
prosecute  should  first  be  obtained  of  the  court 
appointing  the  receiver.  (Kinney  v.  .Crocker, 
18  Wisconsin,  74;  Paige  v.  Smith,  99  Mass.,  395; 
Hill  0.  Parker f  HI  Id.,  508;  Camp  v.  Barney^ 
11  N.  Y.,  373.)  Allen  ©.  Central  Railroad,  42 
Iowa,  683. 

6.  His  irregularities  can  only  be  cor- 
rected by  court  appointing.  Any  irreg- 
ularities in  the  proceedings  of  a  receiver  can  be 
corrected  only  by  the  court  which  appointed 
him,  and  his  conduct  wiU  not  be  reviewed  in  an 
action  in  another  forum.  Stewart  v.  Lay,  45 
Iowa,  604. 


BECOBBS  OF  COUBT. 

1.  May  be  supplied.  The  power  of  sup- 
plying a  new  record  when  the  original  has  been 
•lost  or  destroyed  is  inherent  in  courts  of  record 
of  general  jurisdiction,  independent  of  legisla- 
tion. Gammon  i&  Deering  v.  Knudson  et  ah, 
46  Iowa,  455. 

2. :  judgment.    Section  2521  of  the 

Ck>de  does  not  limit  the  remedy  of  a  judgment 
creditor,  when  the  record  of  the  judgment  hajs 
been  lost  or  destroyed,  to  the  recovery  of  a  new 
judgment.    Id. 


8.  The  destruction  of  court  records  by  fire 
having  become  so  common,  the  greatest  loss  and 
inconvenience  would  be  sustained  if  courts  did 
not  possess  the  inherent  power  of  replacing  rec- 
ords lost  by  such,  or  other,  casuedities.    It  seems 
to  be  veiy  thoroughly  settled  that  such  power 
exists,  and  the  instances  of  its  exercise  are  num- 
erous.   In  Keen  et  al.  v.  Jordan,  13  Fla.,  327, 
it  is  said :    ' '  The  power  of  supplying  a  new  rec- 
ord»  when  the  original  has  been  lost  or  destroyed, 
is  one  which  pertains  to  courts  of  record  of  gen- . 
eral  jurisdiction,  independent  of  legislation.    It 
is  an  inherent  power  in  such  courts,  and  has 
been  acted  upon  in  this  State  in   Rhodes  v. 
Mosely,  6  Fla.,  12,  and  in  Pearce  v.  Thackeray, 
decided  at  January  Term,  1870.    In  Douglas  v. 
Yallop,  2  Burrow,  722,  a  new  judgment  roll, 
for  a  judgment  rendered  thirty  years  previous  to 
a  motion  to  supply  the  loss,  was  ordered  to  be 
made.    In  Jackson  v.  Smith,  1  Cairns,  496»  a 
new  nisi  prius  record  was  allowed  to  be  made, 
upon  motion  and  affidavit  that  the  original  had 
been  lost  or  burnt,  after  six  years.    In  White  v. 
Lovejoy,  3  Johns.,  448,  a  fi.  fa.  on  which  a 
levy  had  been  made  was  burnt  and  the  court  or- 
dered a  new  fi.  fa.  to  be  substituted.    The 
power  has  been  long  and  frequently  exercised 
in  Alabama.    McLenden  v.  Jones,  8  Ala.,  298; 
Doswell  V.  Stewart,  11  Ala.,  629;  Dozin  v.  Joyce, 
8  Porter,  303;  Williams  v.  Powell,  9  Porter.  493; 
Wilkinson  v.  Brandam,  5  Ala.,  608;  Lyon  v. 
Boiling,  14  Ala.,  753;  Bishop  v.  Hampton^  19 
Ala,  792;  3  Ph.  on  £v.,  1066.    Upon  the  des- 
truction of  any  part  of  a  record  or  of  the  process, 
pleadings,  or  orders,  in  a  suit,  the  loss  may  be 
supplied  by  making  up  others  in  their  stead, 
provided  the  court  be  reasonably  satisfied  that 
the  proposed  substitute  is  of  the  same  tenor. 
Upon  that  the  court  where  the  suit  is  must  exer- 
cise its  own  judgment.   Harris  et  al.  v.  McKae's 
Admr.,  4  Iredell,  81.'*    In  addition  to  the  au- 
thorities cited  in  the  foregoing  quotation,  see 
Atkinson  et  al.  v.  Keel,  25  Ala.,  551;  Evans  p. 
Thomas,  2  Strange,  833;   King  v.  Bolton,  1 
Strange,  141.    We  have  no  doubt  ti^t  the  power 
invoked  in  this  case  exists  at  common  law,  and 
that  it  is  not  dependent  upon  statutory  provis- 
ion.   Per  Day,  Gh.  J.,  in  Ibid. 


BEDEMFTION. 


1.  Who  may  redeem:  by  judgment 
lien  holder.    A  judgment  lien  holder  who  is 
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not  made  a  party  to  a  proceeding  to  foreclose  a 
mortgage  on  which  his  judgment  is  a  subsequent 
lien,  IB  entitled  to  redeem  from  a  sale  under  the 
foreclosure.  Wright  v.  Howell  et  al,,  35  Iowa, 
288. 

2,  By  junior  creditors.  A  junior  credi- 
tor who  purchases  and  takes  an  assignment  of 
the  certificate  of  sale  from  his  senior  creditor,  to 
whom  the  land  had  been  sold,  will  be  regarded 
as  a  redemption  creditor  within  the  meaning  of 
the  statute;  and  to  entitle  a  creditor  or  lien 
holder  junior  to  him  to  redeem  the  premises 
irom  such  sale,  he  must  pay  not  only  the  amount 
thereof,  but  also  the  amount  of  other  superior 
judgment  liens  held  by  the  person  thus  holding 
tiiie  certificate  by  assignment.  {Wilson  v.  Conk- 
liny  22  Iowa,  452.)  Goode  v.  Gumming 8,  35 
Iowa,  67. 

8.  The  provision  of  the  statute  requiring  the 
redeeming  creditor  to  enter  upon  the  sale  book 
tho  utmost  amount  he  is  willing  to  credit  on  his 
claim,  and  the  payment  by  him  into  the  derk^s 
office  of  the  amount  necessary  to  redeem,  apply 
only  to  redemption  by  creditors  after  the  expira- 
tion of  nine  months.  It  is  accordingly  held, 
that  a  redemption  within  that  time  may  be  suf- 
ficiently made  by  merely  paying  the  necessary 
amount  directly  to  the  creditor,  or  in  the  man- 
ner above  stated.    Id. 

4.  'ESDdot  of  neglect  of  clerk  to  enter. 

Where  a  junior  judgment  creditor  redeemed 
from  a  sale  under  a  senior  judgment,  and  filed 
with  the  derk,  within  the  time  prescribed  by 
statute,  a  statement  of  the  amount  he  was  will- 
ing to  credit  on  his  judgment,  which  statement 
the  clerk  failed  to  enter  on  the  sale  book  until 
after  ten  days  from  the  expiration  of  nine 
months  after  the  day  of  the  sale,  held,  that  the 
neglect  of  the  clerk  did  not  operate  to  invalidate 
the  lien  of  the  junior  judgment.  Craig  et  al,  v. 
Alc(ymy  46  Iowa,  560. 

5.  The  debtor  having  actual  notice  of  the  fil- 
ing of  the  statement,  he  could  suffer  no  prcgudipe 
from  the  want  of  constructive  notice.    Id. 

6.  No  particular  form  of  statement  is  required 
to  be  filed  by  the  junior  lien  holder,  and  it  ia 
sufficient  if  it  indicate  with  clearness  the  amount 
he  is  willing  to  credit  upon  his  judgment.  Id. 

7.  Where  in  a  decree  of  foreclosure  the  note 
was  by  mistake  assessed  at  less  than  its  true 
amount,  and  the  plaintiff  purchased  the  property 
at  execution  sale  for  the  amount  appearing  to  be 


due  upon  the  judgment  and  costs,  held,  that  a 
junior  incumbrancer  was  entitled  to  redeem 
upon  payment  of  the  amount  bid  at  the  sale. 
Dag  V.  Cole  etal.,^  Iowa,  452. 

8.  Time  when  to  be  made :  action  on 
note.  Where  an  action  at  law  was  brought 
upon  notes  secured  by  mortgage,  under  section 
3664*  of  the  Revision,  a  junior  lien-holder  upon 
the  land  covered  by  the  mortgage  had  the  right 
to  redeem  only  as  provided  in  that  section  of  the 
statute.  He  had  a  right  of  redemption  as  dis- 
tinguiahed  from  an  equity  of  redemption.  Mayer, 
et  al.  V.  Farmers'  Bank  etal.,  44  Iowa,  212. 

9.  The  judgment  obtained  was  properly  made 
a  lien  upon  the  lands  covered  by  the  mortgage. 
Id. 

10.  If  the  judgment  was  by  its  terms  made  a 
lien  upon  all  the  real  estate  of  defendant,  includ- 
ing other  than  that  covered  by  the  mortgage,  it 
would  not  be  void,  but  voidable  only  as  to  that 
not  embraced  in  the  mortgage.    Id. 

11.  Statute  of  limitations.  An  action  to 
redeem  from  a  mortgage  is  barred  in  the  same 
time  in  which  the  statute  would  baf  the  right  to 
recover  the  mortgage  debt  by  an  action  at  law. 
Smith  V.  Foster  et  al.,  44  Iowa,  442. 

See,  further,  Mortgage. 


BEPEBENCE  OF  ACTIONS. 

1.  Exceptions  to  report  of  referee. 

Error  cannot  be  assigned  for  the  ovemilinjg^  of  a 
motion  to  set  aside  the  report  of  a  referee,  on  the 
ground  of  incompetency,  when  no  exceptions 
were  taken  at  the  time  the  report  was  rendered. 
Quick  V.  Cox  et  al.,  38  Iowa,  568. 

2.  Amendment  of  report  showing  that 
referee  was  sworn.  Where  the  report  of  a 
referee  was  not  accompanied  by  the  statutory 
affidavit,  the  court  properly  permitted  an  amend- 
ment to  the  report,  showing  by  the  affidavit  of 
the  derk  that  the  referee  had  been  duly  sworn. 
Id. 

3.  When  reference  may  be  made. 

It  is  the  general  rule  in  this  State  that  all  actions 

*Sbotxok  8664.  Wben  a  Judgment  Is  obtained  in  an  ac- 
tion on  the  bond,  tho  property  mortgaged  may  be  sold  on 
the  execution  iaaued  thereon,  and  the  Judgment  ahall  be  a 
Hen  thereon  trom  the  date  of  the  recording  of  the  mort- 
gage. The  mortgagor  or  any  other  person  having  a  lieu 
•n  the  mor^aged  premises,  or  any  part  thereof,  may  re- 
deem the  same  after  sale  within  the  same  time  and  on  the 
seme  terms  as  are  provided  in  chapter  136,  in  oases  of  real 
estate^  sold  on  ordkiary  or  general  ezeoation. 
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may  be  referred  by  consent,  and  chancery  cases, 
wherein  questions  of  fact  arise,  without  consent 
Ht^rt  V.  Hohart,  45  Iowa,  501. 

4.  Actions  for  divorce,  however,  are  ex- 
cepted from  the  operation  of  this  rule  by  section 
2222  of  the  Ck>dc,  and  such  actions  cannot  be 
sent  to  a  referee  for  a  hearing,  but  must  be  pub- 
lidy  tried  in  open  court,  by  the  courts  themselves. 
Id. 

6.  Consent  of  the  parties  to  an  action  for  di- 
Torce  will  not  authoriie  the  court  to  refer  the 
ease.    Id, 

6.  The  fact  that  the  report  of  the  referee  is 
filed  with  the  court,  and  exceptions  thereto  are 
heard  and  ruled  upon,  does  not  constitute  a  trial 
in  open  court  within  the  meaning  of  the  statute. 
Id, 

7*  Nor  does  the  adoption  of  the  findings  of 
the  referee  by  the  court  constitute  a  compliance 
with  the  requirements  of  the  statute.    Id, 

8«  The  referee  is  not  merely  a  commissioner  to 
take  the  evidence,  such  as  may  be  appointed  un- 
der section  2222  of  the  Ck>de.    Id, 

9*  But,  where  an  action  for  divorce  has  been 
tried  by  a  referee  it  was  held  that  the  evidence 
taken  before  him  might  be  used  upon  a  re-trial 
of  the  case.    Id, 

10.  The  fact  that  such  an  action  is  triable  de 
novo  in  the  Supreme  Court,  and  that  all  the  evi- 
dence is  before  it,  in  an  action  which  has  been 
tried  before  a  referee,  does  not  obviate  the  nec- 
essity for  a  reversal  and  re-trial  in  the  manner 
provided  by  statute.    Id, 

11.  Qualification  of  referee.  Areferee*s 
report  reciting  that  he  was  duly  sworn  before 
proceeding  to  discharge  his  duties,  the  failure  to 
file  with  his  report  the  affidavit  required  by  stat- 
ute is  not  a  &tal  objection  to  it.  Shindler  v, 
Luke,  43  Iowa,  89. 

12.  Trial  before  referee.  The  report  of  a 
referee  may  be  assailed  by  a  motion  to  set  it 
aside  or  by  proper  exceptions  thereto,  filed  upon 
the  coming  in  of  the  report,  and  it  is  not  essen- 
tial that  exceptions  be  taken  to  errors  occurring 
on  the  trial  before  him,  if  such  errors  appear  of 
record.  Waehington  County  v,  Jones,  45  Iowa, 
260. 

18.  Failure  of  party  to  appear.    A 

party  is  not  excused  for  failure  to  make  appear- 
ance before  a  referee  to  whom  the  cause  has  been 
referred,  after  being  served  with  notice,  by  the 


fJBct  that  he  or  his  attorneys  have  been  induced 
to  believe  that  no  trial  would  take  place  at  the 
time  designated  in  the  notice.    Id, 

14.  Failure  to  find  upon  fiiots  re- 
quested. That  a  referee  did  not  comply  with  a 
request  to  find  upon  facts  not  material,  or  not 
involved  in  the  issues,  will  not  justify  a  reversal. 
Keokuk  County  v,  Howard  et  al,,  42  Iowa,  29. 

16.  Ck>Bts.  An  examination  by  the  referee, 
at  the  request  of  one  of  the  parties,  of  aooounts 
not  in  issue,  will  render  the  party  making  the 
request  hable  for  the  costs  of  such  examination. 
Id, 

16.  The  method  of  determining  the 
correctnesB  of  an  account  involved  in  a 
controversy  which  has  been  submitted  to  a  ref- 
eree, rests  within  his  discretion.    Id, 

17.  Pleading:  amendment.  Pending  a 
trial  before  a  referee,  the  defendant  filed  a  coun- 
ter-claim, which  the  plaintiff  moved  to  strikeout 
on  the  ground  that  it  had  been  filed  without 
leave  of  the  referee;  at  the  same  time  the  plain- 
tiff filed  a  replication  to  the  amended  answer: 
Held,  that  the  filing  of  the  replication  waived 
the  objection  that  the  amendment  was  filed 
without  leave.    Id, 

18.  Beport:  interest.  The  report  of  the 
referee  that  one  of  the  parties  is  entiUed  to  a 
certain  sum  implies  that  he  is  not  entitied  to  in- 
terest thereon.    Id. 

19.  Where,  by  the  terms  of  the  submission, 
the  referee  was  only  empowered  to  find  the  facts, 
and,  notwithstanding  this,  he  also  returned  his 
conclusions  of  law,  and  the  court  rendered  judg- 
ment on  his  report,  it  was  held  that  prejudice 
must  be  shown  by  the  act  of  the  referee  to  in- 
validate the  report.  Shindler  v.  Luke,  43  Iowa, 
89. 

20.  Where  the  parties  agreed  to  a  reference, 
with  the  stipulation  that  either  should  have 
thirty  days  after  the  report  should  be  made  to 
file  exceptions  thereto,  and  the  referee  reported 
in  vacation  without  consent  of  parties:  Held, 
that  in  a  legal  sense  the  report  did  not  come  into 
court  until  the  first  day  of  the  following  term, 
and  that  a  motion  to  set  aside  the  report  could 
then  be  made.  Michael  v.  Longman,  42  Iowa. 
484. 

21.  Exceptions  to  refdree's  report.  To 

secure  a  review  of  the  findings  and  conclusions 
of  a  referee,  it  is  not  essential  that  the  exceptions, 
thereto  be  taken  before  the  report  la  signed  and 
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noted  therein;  they  may  be  made  to  the  court 
after  the  report  is  filed.  Edwctrda  dt  Beardsley 
9.  CattreU  dtBabcoek,  43  Iowa,  194. 


BEMITTITI7B. 


See  Practice,  sub-title  Ok  Appbal  to  Su- 
preme Court. 


REMOVAL  OF  CAUSES. 

See  Courts;  Jurisdiction;  sub-title  Federal 

Courts. 


RENT. 

I.  When  liability  for  rent  is  incurred  under 
possession  obtained  by  legal  process.  See  Ber- 
beriek  v.  Fritz,  34  Iowa,  700. 

See,  generally,  LA|a>LORD  and  Tenant. 


REPLEVIN. 


I.  When  proceeding  wiU  lie  to  reooyer 
tmilding.  H.  contracted  to  purchase  a  lot  of 
C,  entered  into  possession  and  erected  a  house 
tiiereon.  Subsequently  the  contract  was  aban- 
doned and  the  property  surrendered  to  C.  upon 
the  condition  that  the  notes  executed  for  the 
purchase  of  the  land  should  be  given  up,  where- 
upon H.  rented  the  property  and  remained  in 
possession.  Before  the  cancellation  of  the  notes 
H.  removed  the  house  from  the  lot  without  the 
knowledge  of  C.    Held, 

1.  That  C.  could  maintain  replevin  for  the 
house. 

2.  That  it  was  not  competent  to  prove  that  H. 
erected  the  house  upon  posts  with  the  inten- 
tion of  removing  it,  since,  by  the  agreement 
between  the  parties,  it  became  the  property 
of  C.    Crum  r.  Hill,  40  Iowa,  506. 

S.  To  obtain  possession  of  books  held 
by  public  officer.  Replevin  would  not  be  the 
sppropriato  remedy  of  a  corporation  for  the 
wrongful  detention  of  its  books  by  a  public  offi- 
cer after  resignation.  Mandamus  is  the  proper 
BeChod  for  compelling  the  performance  of  an 
official  duty.  Tk^  City  of  Keokuk  v,  Merriam, 
44  Iowa,  432. 


8.  To  obtain  property  taken  under 
execution.  An  action  to  recover  possession 
of  specific  personal  property  cannot  be  main- 
tained against  a  sheriff  who  holds  it  by  virtue 
of  an  execution,  unless  the  plaintiff,  prior  to  the 
commencement  of  the  suit,  gives  the  sheriff  no- 
tice of  his  ownership  thereof.  Finch  v,  HoUin- 
ger,  43  Iowa,  598. 

4.  Description  of  property.  A  descrip- 
tion of  property  in  a  i>etition  of  replevin,  which 
would  pass  the  title  in  a  chattel  mortgage,  is 
sufficient.  The  City  of  Fort  Dodge  v.  Moore, 
37  Iowa,  388.  As  to  what  would  be  sufficient 
description  in  chattel  mortgage,  see  Smith  v, 
McLean,  24  Id.,  322. 

6.  Mistake  in  description.  Where  prop- 
erty replevied  is  described  differentiy  from  that 
identified  by  the  proof,  the  jury  may  properly 
consider  whether  or  not  the  description  is  a  mis- 
take, and  the  property,  as  a  matter  of  fact,  is 
that  of  plaintiff.  Stephens  v,  Williams,  46 
Iowa,  540. 

6.  When  demand  necessary.  The  court 
directed  the  jury  that  if  the  defendant  acquired 
possession  of  the  horse  with  the  permission  of 
plaintiff,  the  latter  must  have  previously  de- 
manded the  horse  to  entitie  him  to  Tna.iTit.<^in  the 
action:  Held,  that  as  both  parties  claimed  the 
property  in  the  pleadings,  the  instruction  was 
error  without  prejudice.    Id, 

7.  Onus  probandi.  In  an  action  of  re- 
plevin the  burden  of  proof  is  upon  the  plaintiff 
toshowtitiein  himself.  He  cannot  recover  be- 
cause of  any  weakness  or  defect  in  the  title  of 
defendant.  Hamilton  v,  Iowa  City  Nat,  Bank 
et  al„  40  Iowa,  307. 

8.  In  an  action  of  replevin  for  a  horse,  which 
the  defendant  claimed  to  have  become  possessed 
of  by  barter  with  the  plaintiff,  the  burden  of 
proof  was  held  to  be  upon  the  latter  to  establish 
his  ownership,  and  not  upon  the  former  to  first 
prove  the  contract  of  sale.  Peaks  v,  Conlan,  43 
Iowa,  297. 

9.  Dismissal  of  the  action.  M.  insti- 
tuted an  action  of  replevin  for  the  possession  of 
property  detained  by  B.,  under  a  writ  of  attach- 
ment levied  in  a  suit  between  B.  and  a  third 
party.  The  levy  being  sustained  on  appeal  and 
judgment  ultimately  rendered  for  B.,  M.  dis- 
missed his  action:  Held,  that  B.  then  became 
entitled  to  the  i)068e8sion  of  the  property  or  a 
judgment  against  M.  for  the  extent  of  his  inter- 


362 


REPLEVIN— RIPARIAN  RIGHTS. 


Wrongful  Convenion — ^Extent  of  Ownership. 


est  therein,  not  ezceedingr  the  value  of  the  prop- 
erty replevied.  Marshall  v.  Bunker,  40  Iowa, 
121. 

10. :  sapersedeas  bond.    That  B. 

filed  no  sapersedeaa  bond  npon  taking  the  appeal, 
would  not  avail  to  release  M.  from  liability  to 
the  extent  of  B^s  right  of  possession.    Id. 

11.  If  he  is  not  entitled  to  the  xxMsession  of 
the  property  he  must  retom  it,  or  pay  the  value 
of  the  right  of  possession  which  defendants  have 
as  against  him.  And  as  between  plaintiff  and 
defendants,  this  question  must  be  determined 
by  the  facts  cziBting  when  the  action  of  replevin 
was  commenced.  (See  Cassell  v.  The  Western 
Stage  Co.,  12  Iowa,  47;  Alden  dt  Co.  v.  Carver, 
13  Iowa,  253.)    Id. 

12.  WrongAil  conyersion.  When  in  an 
action  of  replevin  it  has  been  adjudged  that  the 
property  replevied  was  subject  to  a  judgment 
which  the  plaintiff  was  thereupon  compelled  to 
pay,  his  remedy  is  not  by  an  action  for  wrong- 
ful conversion  against  the  sheriff  who  levid  upon 
the  property  under  the  judgment.  Finch  v. 
Bollinger,  46  Iowa,  216. 

13.  Motion  to  quash  the  writ.    In  a 

summary  proceeding,  such  as  a  motion  to  quash 
a  writ  of  replevin,  the  evidence  to  authorize  a 
court  to  set  aside  its  process  ought  to  be  dear 
and  satisfactory.  (McLaren  v.  Hall,  26  Iowa, 
297.)    Gordon  v.  Buchnell,  88  Iowa,  438. 

14.  The  question  to  be  tried.  In  re- 
plevin the  question  is  who  was  entitled  to  the 
possession  of  the  property  when  the  action  was 
commenced.  (Cassell  v.  The  Western  Stage 
Co.,  12  Iowa,  47;  Kingsbury  v.  Buchanan,  11 
Id.,  387.)    Campbell  v.  Williams,  39  Iowa,  646. 

16. :  rule  applied.    At  the  time  of 

the  commencement  of  an  action  of  replevin,  for 
the  recovery  of  property  alleged  to  have  been 
wrongfully  taken  under  aji  execution  issued  by  a 
justice  of  the  peace,  no  judgment  had  been  ren- 
dered against  the  execution  defendant:  Held, 
that  the  subsequent  entry  of  judgment  would 
not  have  a  retrospective  operation,  by  which  the 
right  of  possession  would  accrue  under  the  levy. 
Campbell  v.  Williams  et  al.,  39  Iowa,  646. 

16.  Action  on  bond:  defenses.  At- 
tached goods  were  replevied.  The  plaintiff  failed 
in  the  replevin  suit,  and  judgment  was  also 
rendered  against  him  in  the  attachment  proceed- 
ing, on  which  execution  was  issued  and  levied 
on  the  goods.    An   action  was  also  brought 


against  the  sureties  in  the  replevin  bond:  Held^ 
in  this  latter  action,  that  the  sureties  were  en- 
titled to  have  the  proceeds  of  the  sale  of  the 
goods,  to  which  they  offered  to  surrender  all 
claim,  first  applied  in  discharge  of  their  liability 
on  the  replevin  bond,  and  that  the  right  to 
have  them  so  applied  constituted,  to  that  extent, 
an  equitable  defense  to  the  action.  (Bollinger 
r.  Tarbell,  16  Iowa,  491;  Hunt  v.  Sheets,  21  Id., 
501.)    Struman  v.  Both,  37  Iowa,  311. 

17.  Discharge  of  surety  in  replevin 
bond.  Where  a  party  claiming  to  be  the  owner 
of  a  chattel  in  the  possession  of  another  replevins 
the  same,  but  his  interest  is  adjudged  to  be  that 
of  a  mortgagee  entitled  to  the  possession,  the 
surety  upon  his  replevin  bond  is  discharged  fiom 
liability  thereon.  Edwards  tit  Beardsley  v.  Cot- 
trell  dt  Bahcock,  43  Iowa,  194. 


BEFLICATION. 

See  Plbadino. 

BE8IDENCE. 

1.  If  a  man's  wife  removes  to  anotheir 

state  and  he  does  not  foUow  except  to  visit  her, 
but  continues  in  the  State  where  his  residence 
hB/\  become  established,  without  any  intention 
of  removal,  he  does  not  oease  to  be  a  resident 
of  that  State  by  reason  of  the  removal  of  his 
wife.  Scholes  v.  The  Murray  Iron  Works  Co., 
44  Iowa,  190. 

See,  further,  Domicii<b. 


BOADS. 

See  HieHWAT. 

BIPABIAN   BIGHTS. 

1.  Artificial  pond.  The  rights  of  riparian 
owners  attach  as  well  to  an  artificial  pond  made 
by  an  obstruction  of  a  water  course  as  to  a  stream 
of  running  water.  They  exist  without  reference 
to  the  peculiar  character  of  the  body  of  wate. 
Finley  et  al.  v.  Hershey,  41  Iowa,  389. 

2.  Extent  of  ownership.  The  title  of  a 
riparian  owner  upon  a  navigable  stream  extendi 
only  to  the  ordinary  high  water  mark,  the  whole 
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bed  of  the  river  being  vested  in  the  public.  Fol- 
lowing McManus  v,  Carfniehael,  3  Iowa,  1; 
Mu88er  ei  al,  v,  Hershey^  42  Iowa,  356. 

8.  Sach  owner  may  constnict  bridges,  piers 
and  landing  places  beyond  the  line  of  his  own- 
ership, provided  he  does  not  obstmct  the  para- 
mount right  of  navigation;  but  this  is  a  mere 
franchise  appurtenant  to  the  riparian  proprietor- 
ship, and  is  not  the  subject  of  independent  sale. 
Id, 

4.  Artificial  bank.  Where  a  levee  was 
shown  to  have  been  judiciously  located  by  a  com- 
petent engineer  and  agents  of  the  State,  acting 
under  authority  conferred  by  the  State  legisla- 
ture, it  was  held  that  such  levee  became  the 
boundary  line  of  high  water  mark,  and  that  no 
private  ownership  could  be  acquired  to  land  lying 
between  that  and  the  bed  of  the  stream.    Id. 


6.  Meander  lines.  Meander  lines  are 
located  not  as  boundary  lines,  but  for  the  pur- 
pose of  defining  the  sinuosities  of  the  banlra  of 
the  stzeam  and  determining  the  quantity  of  land 
included  in  the  firactional  tract,  subject  to  sale. 
(Krant  v.  Crawford,  18  Iowa,  539;  R.  R.  Co,  v. 
Shurmeir,  7  WaU.,  272.)    Id. 

6.  Measure  of  damages  for  interfer- 
ence. The  measure  of  damages  sustained  by  a 
riparian  owner  by  the  unlawful  filling  of  a  pond 
is  the  depreciation  thereby  occasioned  in  the 
value  of  his  properly,  and  both  the  effect  upon 
its  present  use  and  upon  its  permanent  value 
should  be  considered.    Id. 

7.  It  is  the  settled  doctrine  in  this 
state  that  a  riparian  proprietor  upon  a  navi- 
gable stream  owns  only  to  ordinary  high  water 
mark,  that  is,  to  the  edge  Of  the  bank,  and  that 
the  whole  bed  of  the  river  is  in  the  public.  (Mc- 
Manus V.  Carmichael,  3  Iowa,  1 ;  Haight  v.  The 
City  of  Keokuk,  4  Iowa,  199  (212);  TomUn  v. 
The  Dubuque,  Bellevue  and  Miss.  R.  Co.,  32 
Iowa,  106.)  The  party  who  entered  the  land  in 
question  from  the  general  government  acquired 
proprietorship  only  to  ordinary  high  water  mark, 
and  of  course  could  confer  no  greater  rights 
upon  his  grantee.  It  is  true  such  party  would 
have  the  rig^t  to  construct,  below  high  water 
mark,  bridge-piers  and  landing  places,  and  to 
reclaim  the  soil,  if  he  conformed  to  the  regula- 
tions of  the  State  and  did  not  obstruct  the  para- 
mount right  of  navigation.  (DuUon  v.  Strong, 
1  Black.,  23;  Railroad  Company  v.  Sehumeir, 
7  Wallace,  272;  Lochwood  9.  N.  T.  and  New 
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Haven  Railroad,  37  Conn.,  387;  Yates  v.  Mih 
waukee,  10  Wallace,  497;  Grant  v,  Davenport^ 
18  Iowa,  179.)  This  right,  however,  does  not 
exist  in  virtue  of  any  proprietorship  of  the  soil 
between  high  and  low  water  mark.  It  is  a  mero 
franchise  appurtenant  to  the  riparian  proprietor- 
ship, and  depends  upon  the  ownership  of  the 
adjacent  soil.  It  is  not  the  subject  of  sale  inde- 
pendently of  a  conveyance  of  the  land  to  which 
it  is  appurtenant.  [Phillips  v.  Rhodes,  7  Met- 
calf,  322.)    Per  Dat,  J.,  m /Wd. 


SAIaES  OF  PERSONAL  FBOFEBTY 

I.  Gbrerallt. 

II.  Bbquisites  and  Validitt. 
a.  In  general, 
h.  Delivery  and  possession, 
III.  BioHTS  A2n>  Rkmedibs  of  Butbr  and 
Seller. 


I.  Generally. 

1.  Constmotion  of  oontraot.  Where  in 
an  action  by  a  merohant  to  recover  the  price  of  a 
lot  of  glass  sold  and  shipped  to  defendant,  the 
defendant  resisted  the  claim  on  the  ground  that 
it  was  not  '*well  packed,"'  as  ordered,  it  was 
held  erroneous  to  instruct  the  juiy  that  the  term 
''well  packed,"  means  so  packed  as  to  bear 
transportation  by  the  proposed  route.  King  9. 
Nelson,d%  Iowa,  509. 

2«  Under  a  oontraot  for  the  sale  and 
delivery  of  fat  hogs  of  a  certain  char- 
acter or  weight  at  a  specified  time  and 
place»  it  is  the  duty  of  the  seller  to  have  them 
there,  as  required,  ready  for  delivery;  and  if  as 
first  offered  the  hogs  do  not  comply  with  the 
contract,  the  vendee  is  under  no  obligation  to 
comply  with  a  request  of  the  vendor  that  he  go 
into  adjoining  lots  owned  by  other  parties,  and 
with  whom  the  seller  has  made  arrangements 
to  that  effect,  and  select  therofrom  enough  hogs 
of  the  proper  qualiiy  to  make  the  lot  comply 
with  the  contract.  (Williams  v.  Triplett,  3 
Iowa,  518;  Spofford  v,  Stutsman,  9  Id.,  128.) 
Cash  V.  Hinkle,  36  Iowa,  623. 

8.  Sale  of  good  will  of  trade  or  busi- 
ness. The  good  will  of  a  trade  or  business  may 
be  the  subject  of  bargain  and  sale,  when  con- 
nected with  some  valuable  secrot  of  trade,  with 
any  specific  stock  in  trade,  or  with  a  well  estab- 
lished stand  for  business;  as  a  court  of  equity 
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would  decree  specific  performance  of  such  a  con- 
tract 80  a  court  of  law  will  redress  a  breach  of  it. 
{Brysan  v.  Whitehead,  1  Simons  &  Stuart,  74; 
Coslake  v.  Till,  1  Russell,  878;  Baxter  «.  Can- 
nelly,  1  Jacob  &  Walker,  576;  Bell  v.  Locke,  8 
Paige's  Gh.,  76;  Houston  v,  Cin,  <lt  Ft,  Wayne 
B,  B,  Co.,  16  Ind.,  275.)  Moorehead  v.  Hyde 
and  Braden,  38  Iowa,  882. 

4.  :  measure  of  damages*     The 

measure  of  damages  for  the  breach  of  such  a 
contract  is  the  difference  between  the  value  of 
the  business  after  the  breach  and  what  it  would 
have  been,  if  the  contract  had  been  i>erformed 
in  good  faith.    Id. 

6.  A  written  oontraot  of  lease  of  a 
sewing  machine  provided  for  the  payment, 
within  a  certain  specified  time,  of  an  amount 
equal  to  the  value  of  the  machine.  Parol  evi- 
dence was  held  admissible  to  show  that,  upon 
compliance  with  the  conditions  of  the  lease,  the 
title  vested  in  the  lessee.  The  Singer  Sewing 
Machine  Co.  v.  Holeonib,  40  Iowa,  33. 

6. :  mnst  be  recorded.  Such  a  con- 
tract must  be  recorded  to  be  vaUd  against  a  sub- 
sequent purchaser  or  creditor.    Id. 

7.  Conditional  sale.  G.  entered  into  a 
contract  with  R.,  by  the  terms  of  which  the 
former  was  to  furnish  at  Minneapolis  a  certain 
quantity  of  lumber,  which  R.  was  to  freight  to 
La  Porte  and  there  sell,  the  profits  of  the  trans- 
action to  be  divided  between  the  parties:  Held, 
that  this  did  not  constitute  a  conditional  sale, 
which  became  absolute  upon  a  fiailure  to  record 
the  contract.  Crooker  Bros.  v.  Lamereaux  db 
Broum,  40  Iowa,  144. 

8. :  secret  agreement.  By  permit- 
ting B.  to  hold  himself  out  to  others  as  the 
owner  of  the  lumber  while  he  held  it  under  a 
secret  agreement  in  trust  for  plaintiffs,  th^y 
would  be  guilty  of  fraud  upon  the  creditors  of 
R.  who  had  given  him  credit  without  knowledge 
of  the  agreement.    Id. 

9.  Under  a  contract  for  the  sale  of  a  watch 
by  the  terms  of  which  the  seller  was  to  carry  it 
thirty  days,  after  which  the  sale  should  be  con- 
summated if  the  watch  proved  to  be  satisfactory, 
held,  that  the  transaction  did  not  constitute  a 
eonditonal  sale  until  the  thirty  days  had  expired', 
■Dd  that,  before  that  time,  the  watch  was  not 
flslqect  to  seuEuie  in  llie  hands  of  the  party  in- 
tending to  purdiase.  Mouibray  v.  Cody,  40 
Iowa,e04. 


10.  Section  1922  of  the  Gode,  requiring  con- 
ditional sales  to  be  witnessed  in  writing, 
acknowledged  and  recorded,  does  not  apply  to 
a  sale  consummated  before  the  enactment  of  the 
statute.  Knowlton  v.  Bedenbaugh,  40  Iowa,  114- 
Mosley  <t  Bro.  v.  Shattuek,  43  Iowa,  540. 

11.  Where  there  is  a  conditional  sale  of  per- 
sonal property,  the  title  does  not  ptus  to  the 
vendee  until  the  price  is  paid.    Id. 

12.  Party  who  surrenders  possession 
not  estopped.  The  possession  of  personal 
property  is  not  conclusive  evidence  of  ownership, 
nor  does  a  change  of  possession  estop  a  paitgr 
who  has  surrendered  it  from  asserting  his  title 
in  the  article  surrendered.    Id. 

II.  Requisites  and  Validitt. 

a.  In  general. 

18.  When  possession  is  retained  by 
vendor.  A  sale  of  personal  property  is  of  no 
validity  against  a  subsequent  purchaser  or  en- 
cumbrancer without  notice,  where  the  possession 
is  retained  by  the  vendor.  Hesser  dt  Hale  e. 
Wilson,  86  Iowa,  152. 

14.  Article  in  process  of  mantillustare. 

A  manufactured  a  buggy  for  and  on  the  order 
of  B,  furnishing  the  material  therefor,  except 
the  top,  which  was  furnished  by  B.  B  had  paid 
A  the  price  agreed  on.  Under  these  circum- 
stances, and  while  the  buggy  was  yet  in  the 
possession  of  A,  he  executed  a  mortgage  thereon 
to  a  creditor  without  notice  of  B's  rights.  Held, 
that  the  rights  of  the  mortgagee  were  unaffected 
thereby.    Id. 

16.  Bare  knowledge  on  the  part  of  the  cred- 
itor, that  the  buggy  was  being  manufactured  for 
B,  would  not  be  sufi&cient  to  charge  him  willi 
notice  of  his  rights.    Id. 

16.  Who  are  existing  creditors.    In 

section  1923  of  the  Gode,*  the  term  "  existing 
creditors,  '*  is  not  limited  to  those  who  were  cred- 
itors when  the  sale  was  made;  it  applies  equally 
to  those  who  become  such  before  possession  is 
changed,  the  bill  of  sale  recorded,  or  notice 
given.    Fox  r.  Edufards,  88  Iowa,  215. 

17.  The  above  holding  finds  support  in  Miller 

*8aonov  193S.  No  Ml*  or  aortgigt  of  pewopil 
proper^,  when  tha  vendor  or  mortgagor  roUlss  sctoal 
po«Be8m<»  thereof,  li  Talid  againet  eTJiiUng  oreditorB  or 
■nbeeqiieBt  putchtmen,  withoat  notloe.  qdmh  »  wxittan 
InBtnunent  conveying  tbe  same  Is  ezeoated,  aeknoiriedged 
UlceooiiTeyBnoee  of  veal  eatato,  uid  Hied  for  leoocd  with 
thereoorder  of  tlie  oonnty  where  the  holder  of  the  ^ro^ 
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9,  Bryan,  8  Iowa,  53;  McGavran  v.  Haupt,  9 
Id.,  83;  Crawford  V.  Burton,  6  Id.,  476;  Court- 
unright  v.  Leonard,  11  Id.,  32;  Day  v.  Griffith, 

15  Id.,  104;  Brother  v.  Barker,  24  Id.,  26.  The 
case  of  Thomas  v,  Hillhouse,  17  Id.,  71,  was 
held  not  to  be  within  the  statute,  because  the 
▼endor  did  not  retain  actual  possession  of  the 
property;  it  was  in  the  possession  of  another. 

18.  Change  of  possession:  what  will 
amount  to.  In  an  action  to  recover  personal 
property  dabned  under  an  alleged  sale,  it  was 
proper  to  instruct  ihe  juiy  that,  if  there  was  no 
change  of  possession  of  the  property,  and  no 
record  of  tho  sale,  it  was  invalid  against  existing 
creditors  without  notice.  Boothby  db  Co.  v. 
Brown,  40  Iowa,  104. 

19*  The  sale  of  personal  property  without 
notice  to  creditora  of  the  vendor  will  not  defeat 
the  levy  of  an  attachment.    (Allison  v,  Barrett, 

16  Iowa,  278;  Thomas  v,  Hillhouse,  17  Id.,  67.) 
Id. 

20.  It  was  not  error  to  instruct  the  jury  that, 
if  the  property  remained  in  a  building  exclu- 
sively occupied  and  controlled  by  the  vendors, 
thero  was  no  change  of  possession.    Id. 

21.  The  absence  of  acts  of  possession  or  own- 
ership by  the  vendor,  under  such  circumstances, 
is  not  conclusive  of  a  change  of  ownership. 
That  fact  must  appear  by  aflBrmative  proof.    Id. 

22.  Where  cattle,  purchased  while  running 
at  large,  were  separated  from  the  other  cattle 
of  the  seller  at  the  time  of  the  sale,  but  were 
afterward  allowed  to  run  with  them  as  before, 
under  the  charge  of  a  son  of  the  teller,  held, 
that  there  was  not  such  a  change  of  actual  pos- 
session as  to  constitute  a  valid  sale,  under  section 
1923  of  the  Code,  as  against  a  subsequent  mort- 
gagee without  notice.  Sutton  v.  Ballou  et  al., 
46  Iowa,  517. 

28.  Under  such  circumstances  it  was  not  error 
to  instruct  the  jury  that,  if  there  wsjb  an  actual 
delivery  of  the  cattle  to  the  buyer,  he  must  have 
continued  his  possession  to  the  time  of  the  exe- 
cution of  the  subsequent  mortgage  by  the  seller, 
to  mnder  such  mortgage  invalid.    Id. 

h.  Delivery  and  possession. 

24.  Delivery;  misdireotion  in  ship- 
ment* The  defendant,  W.  H.  Selby,  ordered 
of  plaintiffs,  who  were  wholesale  grocers,  one 
bairel  of  sugar,  which  wsa  accordingly  shipped, 
bat  by  clerical  enor,  directed  to  H.  W.  Selby 


instead  of  W.  H.  Selby.  The  defendant  never 
received  the  sugar.  Held,  in  the  absence  of  any- 
thing appearing  that  the  loss  of  tho  sugar  wa3 
in  any  way  attributable  to  the  error  in  direction, 
that  the  defendant  was  not  absolved  thereby 
from  liability.  Oarretson  v.  Selby,  37  Iowa, 
529.  See,  as  bearing  on  the  question,  Whiting 
V.  Farran,  1  Coim.,  60;  Woodruff  v.  Noyes, 
15  Id.,  334;  Finn  v.  Clark,  12  Allen,  522;  s.  c, 
10  Id.,  479;  Bonner  v.  Marsh,  10  Smedes  ft 
Marshall,  376. 

26.  Time  of  delivery.  Under  a  contract 
for  the  sale  of  personal  property,  to  be  shipped 
'*by  freight  as  soon  as  possible,**  the  vendor  is 
entitled  to  a  reasonable  time  in  which  to  deliver 
the  articles  sold.  Tufts  v.  MeClure  Bros.,  40 
Iowa,  317. 

26.  Estoppel:  practice.  That  the  vendee, 
upon  the  delivery  of  the  goods,  refused  to  receive 
them  because  they  were  in  a  damaged  condition 
would  not  estop  him  to  olg'ect,  upon  the  trial,  that 
ihey  were  not  delivered  in  a  reasonable  time.  Id. 

27.  What  constitutes  deliyery.  Where, 
in  a  sale  of  land,  the  vendee  pointed  out  certain 
cattle  of  his  which  were  running  with  others  in 
a  pasture  and  designated  their  price,  which  the 
vendor  agreed  to  take  as  they  were  and  at  the 
stipulated  price,  it  was  Md  t^at  this  constituted 
a  delivery  of  the  cattle  and  took  the  sale  out  of 
the  statute  of  frauds.  Brown  v.  Wade,  42 
Iowa,  647. 

III.  Rights  akd  Remedies  of  Butbb  and 

Sblleb. 

28.  Breach  of  warranty :  election  of 
purchaser.  The  rule  adopted,  that  upon  a 
breach  of  warranty  in  the  sale  of  personal  prop- 
erty, the  purchase!  may  elect  to  bring  his  action 
on  the  warranty,  or  rescind  the  contract  by  re- 
turning or  offering  to  return  the  article,  and 
bring  his  action  for  the  money  received  by  the 
seller.  (Don  v.  Fisher,  1  Gush.,  271 ;  see  Hyatt 
V.  Boyle,  5  Gill  &  Johns.,  121;  Franklin  v. 
Long,  7  Id.,  407.  The  same  rule  has  been  de- 
clared in  Maine.  See  Marston  v.  Knight,  29 
Me.,  341;  see,  also,  Bryant  v.  Isburgh,  13  Gray, 
607;  Kurtzman  v.  Weaver,  20  Penn.  St.,  422; 
Seranton  v.  Tilly,  16  Tex.,  183.)  Rogers  v. 
Hanson  dt  Co.,  35  Iowa,  283. 

29.  Where,  on  the  sale  of  a  machine,  the 
seller  waxrants  that  it  will  operate  in  a  certain 
manner,  and  agrees  that  if  it  does  not  he  will 
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take  it  back  and  retom  the  money,  there  being 
no  express  understanding  that  the  vendee  shall 
in  such  case  return  the  machine,  the  latter  may, 
on  breach  of  the  warranty,  retain  the  machine 
and  recover  damages  sustained  by  the  breach. 
{AuUmanf  Miller  db  Co.  v.  TheWer^  34  Iowa, 
272.)  MeCormiek  dt  Bro,  v,  Dunxnlle,  36  Iowa, 
645. 

30.  To  entitle  a  warrantee  of  promissory 
notes  which  have  been  proven  forgeries  in  an 
action  to  recover  upon  them,  the  costs  of  such 
litigation,  he  must  show,  in  the  absence  of  notice 
of  the  litigation  to  the  warrantor,  that  the  ex- 
pense was  reasonably  necessary  and  incurred  in 
good  faith.  If  the  warrantor  have  notice,  the 
burden  of  proof  is  on  him  to  show  it  was  need- 
lessly incurred.   Snyder  v,  Reno,  88  Iowa,  329. 

31.  Misrepresentation.  In  the  sale  of  a 
patent  right,  the  vendor  represented  that  a  cer- 
tain contrivance  of  the  invention  was  one  of 
great  utility,  which  subsequently  proved  to  be 
worthless,  while  it  did  not  affect  or  diminish  the 
general  utility  of  the  invention;  held,  that  the 
misrepresentation  was  not  such  an  one  as  would 
entitle  the  vendee  to  have  the  sale  set  aside. 
Fercival  et  al.  v,  Harger,  40  Iowa,  286. 

32.  When  goods  are  shown  to  have  been  pur- 
chased without  a  warranty,  and  no  misrepresen- 
tation by  the  vendor  is  claimed,  and  they  were 
shipped  as  ordered,  in  good  condition,  the  pre- 
sumption of  warranty  will  not  be  entertained, 
under  which  proof  of  the  worthlessness  of  the 
goods  received  can  be  allowed  to  defeat  the  ven- 
dor's claim  for  the  purchase  price.  Richardson 
(t  Vail  V,  Boucky  42  Iowa,  185. 

33.  The  purchaser  of  an  interest  in  goods  hajs 
the  right  to  rely  upon  the  seller's  representations 
that  he  is  the  owner  thereof,  and  he  is  not  neg- 
ligent if  he  fail  to  test  the  correctness  of  such 
representations.  Hale  v.  Philbrick,  42  Iowa, 
81. 

34.  The  liability  of  the  vendor  arises  from  his 
own  fraud  and  falsehood,  and  is  not  affected  by 
the  question  of  diligence  on  the  part  of  the  ven- 
dee.   Id. 

36.  Equity  will  not  interfere  to  pro- 
tect a  purchaser  from  the  payment  of 
an  excessive  consideration,  who  has  had 
opportunity  to  examine  and  test  the  article  pur- 
chased, and  who  is  merely  a  sufferer  from  his 
own  mistaken  judgment.  Percival  et  al.  v. 
Harger,  40  Iowa,  286. 


36.  Waiver  of  vendee  of  right  to  object 
to  defects.  One  who  purchases  an  artidd 
which,  upon  delivery,  is  found  not  to  comply 
with  the  terms  of  the  order  or  to  be  defective, 
but  who,  nevertheless,  retains  and  uses  it  with- 
out objection,  is  presumed  to  have  waived  the 
right  to  object  and  is  bound  to  pay  for  it  (lfi7- 
ner  v.  Tucker ,  1  Carr  &  Payne,  15;  Cach  v. 
Giles,  3  Id.,  408;  Percival  v.  Blake,  2  C.  &  P., 
510  (S.  C,  12,  E.  G.  L.  R.,  241);  Hopkins  v. 
AppUhy,  1  Starkie,  477  (S.  G.  2,  E.  G.  L.  R., 
475;)  Kellogg  v.  Denslow,  14  Gonn.,  411  (t.  e., 
422);  Gilson  v.  Bingham,  11  Am.  Law  Reg., 
73.)  Allison,  Smith  it  Johnson  v.  Vaughn,  40 
Iowa,  421. 

37.  When  not  bound  by  custom.    In 

the  sale  of  chattels,  the  vendee  vrill  not  be 
bound  by  a  custom  of  the  vendor,  without  proof 
that  he  had  notice  of  such  custom.  Murray  v. 
Brooks  et  al.,  41  Iowa,  45. 
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I.  Generally. 

1.  Legality  of  school  election,  A  meet- 
ing of  the  electors  of  a  sub-district  for  the  choios 
of  a  sub-director  convened  at  twenty  minutes 
before  four  o'clock  and  adjourned  at  ten  minutes 
past  four;  shortly  afterward,  and  while  the  presi- 
dent and  secretary  were  still  in  their  places,  and 
all  who  composed  the  meeting  were  present,  two 
qualified  electors  came  in  and  tendered  their 
votes:  Held,  that  the  votes  should  have  been 
received  and  counted.  The  State,  etc.,  v.  Woolem, 
39  Iowa,  880. 

2.  Where  it  appeared  that  a  nugorify  of  all 
the  electors  of  a  school  district  voted  to  issue 
bonds  for  the  erection  of  a  school  house,  it  was 
held,  that  the  selection  of  an  ineligible  site,  or 
the  fact  that  a  former  election  had  resnlti!d 
against  the  issuance  of  bonds,  would  not  invali- 
date the  election.  Taylor  et  al.  v.  BrownJiM  et 
al.,  41  Iowa,  264. 
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8.  CompexiBation  of  treasurer.  Under 
section  26,  chapter  172,  Laws  of  the  Ninth  Gen- 
eral Assembly,  and  section  2,  chapter  102,  Laws 
of  the  Tenth  General  Assembly,  the  compensa- 
tion of  the  treasurer  of  an  independent  district 
is  fixed  by  the  board  of  directors,  and  he  cannot 
xeooyer  for  his  services  a  greater  amount  than 
the  sum  thus  determined.  Wilson  v.  The  Ind, 
DUt.  of  Osceola,  39  Iowa,  471. 

4.  The  rule  is  not  modified  by  the  fieust  that 
the  compensation  was  not  determined  until  after 
the  expiration  of  the  treasurer's  term.    Id. 

6.  Liability  of  treasurer.  The  hability 
of  the  treasurer  of  a  school  district  is  absolute 
for  all  funds  which  come  into  his  hands  in  his 
official  capadiy,  and,  in  case  of  loss,  cannot  be 
varied  or  diminished  by  the  cause  or  manner 
of  the  loss.  The  Diet,  Tp,  of  BiMf  Creek  v. 
Hardinbrook  et  ah,  40  Iowa,  130.  Following 
The  District  Township  of  Taylor  v.  Morton, 
37  Id.,  550;  The  District  Township  of  Union  v. 
Smithy  39  Id.,  9. 

6.  Use  of  house  for  religious  worship. 

The  electors  of  a  school  district  may  legally  per- 
mit the  school-houses  in  the  district  to  be  used 
for  the  purposes  of  religious  worship  and  Sun- 
day school.  Townsend  v.  Hagan  etaL,35  Iowa, 
194. 

7.  Scholars  oyer  the  school  age.  If  a 
person  who  has  attained  his  majority  voluntarily 
attends  school,  creating  the  relation  of  teacher 
and  pupil,  he  thereby  waiyes  any  privilege  which 
his  age  confers  and  subjects  himself  to  like  dis- 
cipline with  those  who  are  within  the  school 
age.    The  State  v.  Mizner,  45  Iowa,  248. 

8. :  punishment.    Such  scholar  may 

be  punished  for  refractoiy  conduct,  and  the 
teacher  may  escape  liability  therefor  upon  proof 
that  the  chastisement  was  under  the  circum- 
stanoes  reasonable.    Id. 

9.  The  extension  of  the  limits  of  a 
city  or  town  does  not  have  the  efBdot 
to  enlarge  the  school  district  existing  in 
such  city  or  town,  previous  to  the  extension  of 
its  limits.  The  State  v.  Independent  School  Die- 
trict  No.  6,  46  Iowa,  425. 

10.  When  district  township  will  be 
estopped  to  deny  liability.  In  an  action 
between  two  district  townships,  respecting  their 
jurisdiction  over  a  territoiy  which,  in  one  of 
them,  constituted  a  sub-district,  the  District 
Court  rendered  a  decree  in  fcivor  of  the  latter. 


Pending  an  appeal  to  the  Supreme  Court  it  as- 
sumed control  of  the  territory,  collected  taxes 
therein  and  employed  a  teacher  therefor.  The 
Supreme  Court  having  reversed  the  judgment 
below,  it  was  held,  that  the  township  which  had 
obtained  the  services  of  the  teacher,  under  claim 
of  authority  to  do  so,  was  estopped  to  deny  its 
liability  therefor.  HtUl  dt  Julius  v.  The  Dis- 
trict Township  of  Pleasant  Valley,  41  Iowa,  494. 

II.  District  Boabds,  Dibbctobs  and  Sub- 

DIBEGTOBS. 

11«  Erection  of  school-house:  ratifl« 
cation  of  contracts.  The  board  of  directors 
of  a  district  township,  having  power  to  make 
contracts  for  the  erection  of  school-houses  in  the 
sub-districts,  may,  by  its  acts  in  respect  thereto, 
so  ratify  a  contract  of  this  character,  informally 
entered  into,  as  to  give  full  force  and  validity  to 
the  same.  Stevenson  dk  Rice  v.  The  District 
Township  of  Summit,  85  Iowa,  462. 

12.  Pailureof  district  electors  toy  ote 
tax.  Where,  under  chapter  172,  Laws  of  Ninth 
General  Assembly,  the  electors  of  a  sub-district 
have  determined  the  amount  necessary  to  be 
raised  for  the  erection  of  a  school-house,  and 
certified  the  same  to  the  next  regular  meeting 
of  the  district  electors  for  action  thereon,  and 
they  neglect  or  refuse  to  vote  the  necessary  tax, 
it  then,  it  would  seem,  becomes  the  duty  of  the 
board  of  directors  to  levy  a  tax  necessary  to  raise 
the  amount  required  to  meet  the  determination 
of  the  electors  of  the  sub-district.    Id. 

13.  Effect  of  previous  vote.  Where  it 
appeared  that  a  majority  of  all  the  electors  of  a 
school  district  voted  to  issue  bonds  for  the  erec- 
tion of  a  school  house,  it  was  held,  that  the 
selection  of  an  ineligible  site  or  the  £EUit  that  a 
former  election  had  resulted  against  the  issuance 
of  bonds,  would  not  invalidate  the  election. 
Taylor  et  al.  v.  Broumfield  et  al.,  41  Iowa,  264. 

14.  Limit  of  indebtedness:  constitu- 
tional law.  A  school  district  township  is  a 
political  or  municipal  corporation  within  the 
meaning  of  article  2,  section  3  of  the  constitu- 
tion, inhibiting  such  corporations  from  incurring 
indebtedness  to  an  amount  exceeding  five  per 
cent  on  the  taxable  property  of  the  corporation. 
Winspearv.  The  District  Township  of  Eolman, 
87  Iowa,  542. 

16.  Power  to  release  debt.  The  direo- 
tors  of  a  school  district  have  no  power,  in  the 
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abeence  of  any  consideration,  to  direct  the  re- 
lease from  liability  of  one  justly  indebted  to  the 
district.  District  Township  of  Taylor  v.  Mor- 
ion, 37  Iowa,  550. 

16.  :   to    dispense   with   winter 

school  and  provide  for  attendance  of 
pupils  elsewhere.  When,  in  a  sub-district 
containing  but  five  pupils,  the  board  directed 
that  no  school  should  be  taught  during  the 
winter  in  their  district,  and  provided  for  the 
attendance  of  their  pupils  elsewhere,  it  was  held 
that  they  had  assumed  no  functions  not  author- 
ized by  law.  Potter  v.  The  District  Township 
of  Fredericksburg,  40  Iowa,  369. 

17. :  to  exclude  pupils  on  account 

of  color.  A  pupil,  otherwise  eligible,  cannot 
be  excluded  from  the  public  schools  of  this 
State  on  account  of  his  color,  nor,  if  colored, 
can  he  be  compelled  to  attend  a  separate  school 
for  colored  children.  Following  Clark  v.  The 
Board  of  Directors,  etc,,  24  Iowa,  266;  Smith  v. 
Directors  of  Ind.  School  Dist.  of  Keokuk,  40 
Iowa,  518.  Dove  v.  The  Ind.  Sch.  Dist.  of  Keo- 
kuk, 41  Id.,  689. 

18.  Employment  of  teacher.  While 
nnder  section  48  of  the  consolidated  school  law 
of  1862,  a  sub-director  is  authorized  to  make 
contracts  for  the  employment  of  teachers  in  his 
sub-district,  he  is  to  do  so  under  and  subject  to 
such  rules  and  restrictions  as  the  board  of  direc- 
tors may  prescribe.  Thompson  v,  Linn,  35  Iowa, 
961. 

19.  The  board  may  restrict  him  as  respects 
the  class  or  qualification  of  teachers,  and  where 
a  feeling  of  dissatisfaction  prevails  among  the 
people  of  the  district  as  to  a  particular  teacher, 
the  board  may  properly  direct  that  such  person 
be  not  employed;  and  if  in  the  face  of  such  res- 
triction the  sub-director  does  employ  such  teacher 
the  contract  thereof  will  be  regarded  as  unauthor- 
ized, and  the  president  of  the  board  of  directors 
will  not  be  compelled  to  sign  and  approve  the 
same.    Id, 

20. :  approval  of  contract.    In  an 

action  by  a  teacher  against  a  sub-district  on  a 
contract  of  employment  entered  into  with  the 
•ab-director,  it  is  no  defense  that  the  contract 
was  not  approved  by,  nor  filed  with  the  president 
of  the  board  of  directors.  Conner  v.  Tfie  Dis- 
trict Township  of  Ludlow,  85  Iowa,  875. 

21. :  construction  of  restriction. 

The  board  of  directors  in  the  present  case  directed 


that  teachers  be  allowed  $20  per  month  for  teach- 
ing in  summer,  and  928  in  winter.  The  sab- 
director  employed  the  plaintiff  for  a  term  of 
twenty-four  weeks  at  928  per  month,  commenc- 
ing on  the  6th  day  of  November:  Held,  that  the 
contract  vras  not  a  violation  of  the  restriction 
imposed,  and  that  it  was  enforceable  against  tbe 
district.    Id. 

22.  While  a  sub-director  is  authorized  to  make 
contracts  for  the  employment  of  teachers,  his  au- 
thority is  subject  to  the  rules  and  restrictions, 
not  inconsistent  with  the  law,  which  may  be  pre- 
scribed by  the  board  of  directors.  Potter  r.  The 
District  Township  of  Fredericksburg,  40  Iowa, 
369. 

28.  Parol  contract  with  teacher.  Wheze 
a  teacher  had  made  a  parol  contract  with  the 
directors  of  a  school  district  to  teach  nine  months, 
and  had  taught  seven,  receiving  pay  therefor, 
after  which  he  was  discharged,  held,  that 
although  the  contract  did  not  comply  with  the 
statute  requiring  such  engagements  to  be  in  writ- 
ing, nevertheless  the  acceptance  of  part  perform- 
ance was  a  ratification,  rendering  the  district 
liable  upon  the  contract.  Following  Atheam  v. 
The  Ind,  School  Dist,  of  Millersburg,  33  Iowa, 
105;  Cook  V,  The  Ind.  Dist.  of  North  McGregor, 
40  Iowa,  444. 

24.  Discharge  of  teacher.  The  duties 
imposed  upon  school  directors  hj  section  1734 
of  the  Code,  respecting  the  discharge  of  teachers, 
are  of  a  judicial  character.  Smith  v.  The  Dist. 
Tp.  of  Knox,  42  Iowa,  522. 

III.  CoNTSACTB,  School  Ordbrs,  btc. 

25.  Authority  of  president  to  employ 
counseL  The  president  of  a  school  district 
township  has  no  authority  to  employ  counsel  ai 
the  expense  of  the  district,  unless  in  a  case 
brought  by  or  against  the  district.  Tcmplin  ^ 
Son  V.  The  District  Township  <tf  Fremont,  36 
Iowa,  411. 

26.  An  appeal  to  the  county  or  State  super- 
intendent to  contest  the  correctness  of  an  order 
of  t^e  board  of  directors,  respecting  the  location 
of  a  school  house,  is  not  sucii  a  case.    Id. 

27.'^ower  of  directors  to  purchase 
musical  instrument.  An  independent  school 
district  may  provide  that  music  shall  be  taught 
in  its  schools  and  the  board  of  directors  have 
authority  to  contract  in  behalf  of  the  district  for 
the  pnxdiase  of  a  musical  instrument,  to  be  paid 
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for  ont  of  any  onappropriated  funds  of  the  dis- 
trict. BeUmeyer  v.  The  Ind.  D%9t.  of  Marshall- 
town^  44  Iowa,  564. 

28.  ;  unappropriated  ftinds.     In 

the  absence  of  proof  to  the  contrary  it  will  be 
presumed  that  there  were  unappropriated  funds 
of  the  district  on  hand  at  the  time  the  contract 
of  purchase  was  made,  and  this  presumption 
will  not  be  rebutted  by  the  &ct  that  a  future 
time  of  payment  was  fixed  in  the  contract.    Id. 

29.  Verbal  contract.  Corporations  may 
make  Terbal  as  well  as  written  contracts,  within 
the  scope  of  their  powers,  and  it  was  held  not 
essential  to  the  validity  of  the  purchase  that  a 
▼ote  of  the  directors  therefor  should  appear  upon 
the  records.    Id, 

SO.  School  order:  in  excess  of  taxable 
limit.  A  school  order,  drawn  upon  the  treas- 
urer of  an  independent  district  which  is  already 
indebted  in  excess  of  the  constitutional  limita- 
tion, is  iuTalid  in  the  hands  of  the  original 
holder,  and  cannot  be  enforced.    Id, 

81.  Such  an  order  does  not  possess  the  char- 
acteristics of  negotiable  paper,  although  payable 
to  bearer  and  negotiable  in  form,  and,  in  the 
hands  of  an  assignee,  it  is  subject  to  any  defense 
which  might  have  been  made  against  the  origi- 
nal holder.    Id. 

82.  Chapter  49,  Laws  of  the  Fourteenth  Gen- 
eral Assembly,  does  not  validate  orders  drawn 
upon  the  treasury  of  the  district  subsequent  to 
the  taking  effect  of  the  act.    Id, 

88.  Where  a  school  order  was  issued  in  excess 
of  the  constitutional  limitation,  the  assignment 
of  the  debt  growing  out  of  such  order  does  not 
entitie  the  assignee  to  recover  in  an  action  to  en- 
force the  payment  of  the  order.    Id, 

84.  Order  issued  before  re-organisa- 
tion of  district.  A  school  order  was  issued 
to  a  teacher  for  the  payment  of  services  as 
teacher  in  a  sub-district;  before  its  payment  the 
several  sub-districts  of  the  township  were  organ- 
ized into  independent  districts:  Held,  that  an 
action  upon  the  order  would  not  lie  against  the 
independent  district  formed  from  the  sub-dis- 
trict where  the  services  were  rendered.  The 
Knoxtille  Nat,  Bank  v.  Ind.  Dial,  of  Washing- 
ton, 40  Iowa,  612. 

86.  In  such  a  case,  the  whole  district  town- 
ship being  liable,  recovery  could  be  had  of  all 
the  independent  districts  united  as  defendantB, 


and  they  themfielves  should  apportion  thenr 
respective  liabilities.    Id, 

S6.  Payment  of  judgment  rendered 
on  order.  One  who  has  obtained  a  judgment 
against  a  district  township  upon  an  order  on  the 
school  house  fund,  and  to  whom  the  directors 
have  issued  an  order  upon  the  treasurer  for  pay* 
ment,  in  compliance  with  Sec.  1789  of  the  Code, 
is  not  entitied  to  payment  out  of  the  general 
fund  to  the  exclusion  of  the  holders  of  other  or- 
ders on  the  school  house  fund  who  have  not  ob- 
tained judgments.  Ch<ise  V,  Morrison,  40  Iowa, 
620. 

87.  His  judgment  will  enable  him  to  levy 
upon  the  property  of  the  district,  if  any,  or  by 
mandamus  compd  the  levy  of  a  special  tax,  if 
the  district  has  not  levied  the  maximum  allowed 
by  law.    Id, 

88.  Organization  of  independent  dis- 
trict. The  organization  of  one  of  the  sub-dis- 
tricts of  a  district  township  into  an  independent 
district  according  to  the  method  pointed  out  by 
the  statute,  does  not  affect  the  right  of  a  party 
holding  a  claim  against  the  whole  district  aft 
originally  constituted,  and  he  may  enforce  it 
accordingly.  Stevenson  db  Eice  v.  The  District 
Township  of  Summit,  85  Iowa,  462. 

89.  Mandamus.  Where  orders  on  the 
treasurer  have  been  issued  by  the  board  to  a 
creditor  for  the  amount  of  his  claim,  and  there 
are  no  funds  in  the  treasurer's  hands  to  meet 
the  same,  it  becomes  the  duty  of  the  board  to 
levy  a  tax  to  provide  the  necessary  funds,  and  on 
its  refusal  to  so  act,  it  may  be  compelled  thereto 
by  mandamus.  Id.  Following  Dodge  v.  The 
Independent  School  District  of  Newton,  34  Iowa, 
570. 

40.  Admissibility  of  books  of  acconnt« 

The  books  of  the  secretary  of  a  school  district, 
showing  the  amount  of  its  indebtedness,  are  ad- 
missible in  an  action  against  the  district  upon  iis 
orders,  wherein  it  is  pleaded  that  they  were 
issued  in  excess  of  the  legal  limit  of  indebted- 
ness. Wormley  v.  Tlie  District  Township  of 
Carroll,  45  Iowa,  666. 

IV.  Orgafization  of  Districts. 

41«  Be-organisation  of  district  toim<- 
ship :  assets.  When  the  several  sub-distrifris 
of  a  school  district  township  are  organised  inio 
independent  districts,  under  chapter  72,  Laws 
of  1872,  the  district  township  ceases  to  exiBti  and 
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cannot  maintain  an  action  to  enforce  an  equita- 
ble diyision  of  the  assets  among  the  independent 
districts.  The  District  Township  of  KnoxvilU 
V.  The  Independent  Districts  of  Liberty^  Maple 
Grove  et  al.,  36  Iowa,  220. 

42.  The  rights  acquired  by  the  independent 
districts,  under  the  division  of  assets  made  by 
the  old  board  of  directors,  may  be  enforced  by 
each  in  its  own  name.    Id, 

48.    Division  and  apportionment  of 

BBsets.  When  a  district  township  ia  divided 
into  two  or  more  districts  under  chapter  172, 
Laws  of  1862,  school  houses  and  real  estate 
used  for  school  purposes,  situated  within  the 
divided  districts,  are  to  be  estimated  in  making 
the  division  of  assets  contemplated  by  said  act. 
The  District  Township  of  Williams  v.  The  Dis- 
trict Township  ofJacksony  86  Iowa,  216. 

44.  This  construction  of  the  statute  does  not 
lequire  an  actual  division  or  partition  of  the  real 
estate  of  the  district.  The  respective  districts, 
after  the  division,  which  do  not  receive  their  just 
proportion  of  the  property,  have  a  claim,  which 
they  may  enforce  by  action,  against  those  who 
obtain  more  than  the  share  to  which  they  are 
entitled.    Id. 

46.  Division  of  assets  and  liabilities. 

Where  the  sub-districts  of  a  district  township 
were  organized  into  independent  districts,  and 
the  directors  made  a  distribution  of  assets  and 
liabilities  and  instituted  an  action  at  law  against 
,the  debtor  districts  for  the  amount  due  from 
them,  pending  which  the  term  of  office  of  the 
directors  expired,  it  was  held,  that  the  creditor 
districts  could,  in  equity,  compel  an  accounting 
and  payment  of  the  amount  due  them.  The 
Independent  School  District  of  Georgia  et  al,  v. 
The  Independent  School  District  of  Victory  et 
al,,  41  Iowa,  321. 

46.  When  a  part  of  the  territory  of  one 
school  district  is  attached  to  that  of  another,  the 
boards  of  directors  of  the  two  districts  or  arbi- 
trators chosen  by  them  shall  apportion  the  assets 
upon  the  re-organization  of  the  districts,  and 
their  jurisdiction  for  this  purpose  is  exclusive. 
The  District  Township  of  Viola  v.  The  District 
Township  of  Audubon,  45  Iowa,  104. 

•  47.  Upon  the  sub-division  of  a  district  township 
into  independent  districts,  the  directors  of  the 

•  district  township  are  authorized  to  apportion  the 
.  assets  and  liabilities,  and  it  is  only  upon  their 
.  failure  to  agree  that  the  matters  in  dispute  are 


to  be  referred  to  arbitrators.  The  consent  of  the 
various  independent  districts  is  not  necessary  to 
the  jurisdiction  of  the  district  directors.  The 
Ind,  Sch.  Dist,  of  Lowell  v.  The  Ind.  Sch.  Diet, 
of  Duser,  45  Iowa,  891. 

48.  Adjudication  of  directors  is  con- 
clusive. Upon  the  division  of  a  township 
district  into  independent  districts,  the  board  (d 
directors  of  the  former  are  empowered  to  make 
a  division  of  the  assets,  wherein  their  jurisdic- 
tion is  exclusive,  and  their  judgment  cannot  be 
set  aside  in  a  collateral  proceeding.  Ind,  School 
Dist,  of  Oakville  v,  Ind.  School  Diet,  eU.,  43 
lovra,  444. 

49.  The  abjudication  of  the  directors  of  tiie 
district  township  in  the  apportionment  of  assets 
and  liabilities  is  final  and  conclusive  until  set 
aside  by  proper  proceedings,  and  cannot  be  at- 
tacked collaterally.  The  Ind.  School  Dist,  of 
Lowell  V.  The  Ind,  School  Dist.  of  Duser,  45 
Iowa,  391. 

60. :  appeal  to  county  sui>6rin- 

tendent.  An  appeal  will  lie  from  their  adjudi- 
cation to  the  county  superintendent,  whose 
decision  is  binding  upon  the  parties  and  may  be 
enforced  by  action  at  law.    Id, 

61.  Limits  of.  The  school  law  of  this  State 
contemplates  that  school  districts  shall  coincide 
in  boundary  with  civil  tovmships.  Section  1797 
of  the  Code  provides  the  only  exception  to  this 
rule.  Dist,  Tp.  of  Union  v.  Lid.  Dist,  of  Greene^ 
41  Iowa,  30. 

62.  Independent:  formation  of.    No 

such  restriction  exists  upon  the  formation  of 
independent  districts,  which  may  be  created 
from  two  or  more  civil  townships,  or  parts  of  the 
same,  situated  in  adjoining  counties.    Id. 

68.    Abandonment   of  organization. 

An  independent  district,  embracing  territory  ly- 
ing within  the  limits  of  two  district  townships, 
cannot  be  deprived  of  its  territory  save  upon  tiie 
concurrent  action  of  the  boards  of  directors  of 
both  the  district  townships;  and  when  the  or- 
ganization of  one  of  the  townships  has  been 
abandoned,  the  territory  lying  within  the  limits 
of  the  other  cannot  be  restored  to  it  upon  a  vote 
to  that  effect  by  two-thirds  of  the  voters  resid- 
ing within  the  township.  The  Ind,  Dist,  of 
Fairview  v,  Durland  et  al,,  45  Iowa,  53. 

64. :  construction  of  statute.  Sec 

1798  of  the  Code  provides  for  detaching  territory 
only  when  both  townshix>s  are  organized  as  dia- 
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idct  iownshipe,  and  each  is  gorerned  l^  a  board 
of  directora  whose  jurisdiction  extends  orex  the 
entixe  township.    Id, 

I  re-distrioting.*  Where  a  dis- 


trict township  had  been  divided  into  independ- 
ent districts,  a  yote  of  the  electors  re-districting 
the  township  did  not  have  the  effect  to  destroy 
the  legal  existence  of  an  independent  district 
lying  partly  within  the  township  and  partly 
within  another,  notwithstanding  the  directors  of 
the  latter  had  ordered  the  territory  belonging  to 
it  to  be  restored.    Id, 

56.  Disorganisation  of  district.  The 
zemoTal  of  an  old  school  house  to  make  place  for 
a  new  one,  which  is  built  on  the  site,  is  not  such 
a  removal  as  is  contemplated  by  Sec.  78,  Chap. 
172,  Laws  of  1862,  and  does  not  operate  to  dis- 
oiganize  a  district  composed  of  territory  in  differ- 
ent civil  townships,  and  restore  it  to  the  respect- 
ive jurisdictions  of  the  same.  The  State  v. 
McCormick,  37  Iowa,  142. 

V.  Taxation. 

67.  Levy  of  tax:  evidence.  In  a  pro- 
ceeding to  compel  the  board  of  directors  of  a  dis- 
trict township  to  levy  a  tax  requested  by  the 
electors  of  a  sub-district  for  the  erection  of  a 
school-house,  the  records  of  the  proceedings  of 
the  sub-district  meeting,  signed  by  the  proper 
officers,  is  admissible  in  evidence  for  the  purpose 
of  showing  the  action  taken  thereat,  though  such 
record  was  not  expressly  required  by  law  to  be 
kept.    Rose  v,  Hindman,  86  Iowa,  160. 

58.  That  the  certificate  of  the  action  of  the 
sub-district  meeting  was  addressed  to  **  the  sec- 
tetany  of  the  district  township,**  instead  of  to 
the  doctors  thereof,  does  not  render  it  inadmis- 
sible, it  appearing  that  the  purpose  of  the  law — 
the  giving  of  notice  to  the  electors — was  thereby 
accomplished.    Id, 

69,  Bepeal  of  statute.  Section  17,  chap- 
ter 172,  Laws  1862,  under  which  the  proceeding 
for  the  tax  in  question  was  had,  was  not  repealed 
by  section  5,  chapter  143,  Laws  of  1866.    Id. 

60.  Determination  of  amotint.  A  res- 
olution  by  the  electors  of  a  sub-district  that 
a  **  District  Township  be  requested  to  levy  a  tax 
sufficient  to  raise  the  sum  of  six  hundred  dol- 
lars for  the  erection  of  a  school  house  in  this 
sub-district,'*  is  a  substantial  compliance  with 
the  law  requiring  the  sub-district  to  fix  the 
amount  necessary  for  the  purpose.  Cooper  v, 
NeUan,  88  Iowa,  440. 

46 


61.  Certification  by  sab-director*  The 

manner  of  certification  by  a  sub-director  under 
section  11,  School  .Law  of  1872,  is  not  material 
if  it  fully  advises  the  district  township  meeting 
of  the  action  taken.    Id, 

62.  Verification  of  record.  Where  the 
book  in  which  the  meeting  of  the  board  of  di- 
rectors is  contained  is  admitted  to  be  the  book 
of  records -of  the  board,  such  record  signed  *'  A. 
W.,  Secretary  j9ro  tern.,  by  0.  S.  T.,**  is  suffi- 
dentiy  verified.    Id, 

68.  Apportionment  of  tax.  The  duty 
of  determining  in  the  first  instance  what  is  a  just 
and  equitable  apportionment  of  taxes  devolves 
upon  the  board  of  directors.    Id, 

64.  Who  may  fix  the  rate.  The  board 
of  directors  are  alone  authorized  to  fix  the  rates 
of  tax  to  be  levied  for  teachers*  and  contingent 
funds,  and  where  this  function  was  assumed  by 
the  board  of  supervisors  the  tax  was  held  to  be 
void.  The  C,  R,  <t  M,  R,  R,  Co,  v,  Carroll 
County,  41  Iowa,  153. 

66.  If  the  electors  of  the  district  shall  neg- 
lect or  refuse  to  vote  the  proper  school  house 
tax  after  it  shall  have  been  properly  certified, 
the  board  of  directors  shall  then  ascertain  and 
apportion  the  amount.    Id, 

66.  Division  of  township.  By  a  division 
of  the  township  of  A.  the  township  of  W.  was 
created,  the  division  to  take  effect  for  school  pur- 
poses at  the  March  election,  1872.  The  county 
superintendent  made  his  return  of  the  number 
of  scholars  of  the  old  township  in  October,  1871, 
but  made  no  return  respecting  the  new  town- 
ship. The  taxes  for  teachers*  and  contingent 
funds  for  the  year  1872  in  both  townships  were 
not  in  excess  of  the  statutory  limitation:  Held^ 
that  such  taxes  in  the  township  of  W.  were  col- 
lectible. Milwaukee  dt  St.  Paul  R,  R.  Co.  v. 
The  County  of  Koseuth,  41  Iowa,  57. 


SCHOOL  IiANDS  AND  SCHOOL 

FUND. 

1.  Foreclosure  of  school  ftind  con- 
tract: effect  of  mistake  in  execution. 

Where  in  the  foreclosure  of  a  school  fund  con- 
tract upon  which  one-fourth  has  been  paid,  but 
a  small  fraction  of  the  land  was  described  in  the 
execution  through  mistake  of  the  clerk,  and  the 
same  was  bid  off  by  the  county  for  the  whole  judg- 
ment, in  the  belief  that  the  entire  tract  was  being 
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Bold,  held,  that  the  comity  cannot  be  com- 
pelled by  mandamaB  to  issue  to  the  original  pur- 
chaser a  paid  up  certificate  for  the  land  not  sold 
at  the  judicial  sale.  Kellogg  et  al.  v.  Decatur 
County  et  aU  38  Iowa,  524. 

2.  Where  a  mistake  has  occurred  in  the  des- 
cription, by  which  the  county  has  purchased  but 
one-fourth  of  a  tract  described  in  a  school  fund 
contract,  bidding  therefor  the  amount  of  the  en- 
tire judgment,  a  re-sale  will  be  ordered.    Id, 

3.  The  assignor  of  a  oontract  for  the  pur- 
chase of  school  lands,  undertakes  that  all  the 
legal  incidents  of  the  contract  shall  pass  to  his 
assignee,  and  that  he  will  do  nothing  to  abridge 
the  legal  rights  of  the  latter.  Hunter  r.  Ayle- 
ioorth  et  al,  88  Iowa,  211. 

4.  It  is  the  right  of  the  assignee  of  a  school 
land  contract  to  be  made  a  party  to  an  action 
to  foreclose  the  contract,  and  to  have  a  time  for 
payment  or  redemption.    Id. 

5.  To  whom  proceeds  of  loans  are 
payable.  The  principal  and  interest  of  loans 
from  the  school  fund  are  payable  to  the  county 
treasurer,  and  the  payment  of  the  proceeds  of  a 
judgment  in  its  favor  by  the  county  derk  to  the 
auditor  was  held  to  have  been  unauthorized. 
Mahaska  County  v.  SearU  et  al.,  44  Iowa,  492. 

6. ;  liability  of  clerk.    The  auditor 

having  failed  to  pay  over  to  the  county  the 
amount  of  the  judgment,  the  clerk  and  sureties 
upon  his  official  bond  were  liable  for  tRe  amount. 
Id. 

7.  Statute  of  limitations*  The  statute  of 
limitations  would  not  operate  to  bar  an  action 
for  the  recovery  of  the  money,  until  after  three 
years  from  the  time  when  it  was  paid  to  the 
auditor.    Id. 

8.  In  matters  pertaining  to  the  school  fund, 
the  statute  of  limitations  does  not  run  against 
the  county.  Kellogg  v.  Decatur  County,  38  Iowa, 
524.  Following  The  County  of  Dee  Moines  v. 
Barker,  34  Id.,  84. 

9.  Validity  of  mortgage  executed  to 
commissioner.  A  mortgage  executed  to  the 
commissioner  of  the  school  fund,  to  secure  a 
loon  from  that  fond,  after  the  abolition  of  the 
office,  wajs  valid,  and  the  mortgagor  was  held  to 
be  estopped  from  denying  the  official  character 
of  the  grantee.  The  instrument  should  be  given 
the  effiact  intended  by  the  parties.  Floyd  Co.  v. 
Morrison  et  al.,  40  Iowa,  188. 


SBDTTCTIOir. 

1.  What  will  constitute  seduction.  To 

make  out  the  c^se  of  seduction,  not  only  must 
the  fact  of  sexual  intercourse  be  made  to  appear^ 
but  also  that  it  was  accomplished  by  artifice  or 
deception.  {Smith  v.  Milburn,  17  Iowa,  30; 
Delvee  r.  Boardman,  20  Id.,  446.)  Brown  v. 
Kingsley,  38  Iowa,  220. 

2.  An  instraction  which  told  the  jury  that  a 
threat  by  the  defendant  to  dismiss  the  plaintiff 
if  she  did  not  yield  to  him,  was  proper  to  be 
considered  in  determining  whether  he  accom- 
plished his  purpose  by  artifice,  held  to  be  correct. 
Id. 

8.  Evidence.  K  plaintiff's  testimony  tended 
in  any  degree  to  show  that  she  had  been  seduced, 
it  would  be  error  to  exclude  it,  notwithstanding 
it  also  tended  to  show  that  she  had  been  forcibly 
debauched.    Broum  o.  Kingsley,  38  Iowa,  220. 

4.  In  a  trial  for  seduction,  a  fact  testified  tD 
alone  by  the  person  iigured  is  not  admissible  to 
corroborate  her.  {Andre  v.  The  State,  5  Iowa* 
389.)    The  State  v  Kingsley,  39  Iowa,  439. 

6.  It  is  error  to  refuse  to  instruct  the  jury  thai 
if  the  injured  person  was  not  enticed  from  her 
previous  chastity,  but  defendant  had  sexual  inter- 
course with  her  by  force,  or  without  her  consent^ 
he  did  not  commit  the  crime  of  seduction.    Id. 

6.  It  will  be  presumed  that,  upon  a  trial  for 
seduction,  the  testimony  of  the  prosecutrix  will 
be  given,  as  far  as  possible,  with  the  purpose  of 
shielding  herself,  and  her  language,  thereforet 
should  not  receive  a  strained  construction  in  or- 
der to  sustain  a  verdict  of  guilty.  The  State  v. 
Haven,  43  Iowa,  181. 


SEBVICE  AND  BETURN. 

1.  When  sufficiency  of  service  is  ques- 
tion of  law  for  court  or  of  fact  for  jury. 

The  sufficiency  of  the  service  of  a  notice  is  a 
question  of  law  for  the  court,  where  the  proof  is 
in  writing,  or  the  facts  uncontroverted.  If  the 
fact  of  service,  or  the  authority  of  the  agent 
upon  whom  it  is  served,  is  in  issue,  these  arft 
questions  of  fact  for  the  jury.  Cole  v.  The  C.  ^ 
N.  W.  R.  R  Co.,  38  Iowa,  311. 

2.  Parol  evidence  to  establish.  Whettt 
the  original  notice,  with  the  offioem'  retain^  is 
lost  or  destroyed,  parol  evidence  is  admissible  to 
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]itoye  ihe  fiict  of  serrice  and  the  retam  thereof. 
Bridges  v.  Arnold,  87  Iowa,  221. 

8.  Service  on  partner.  Where  service 
purports  to  be  made  upon  the  individnal  mem- 
bers of  a  firm,  and  the  name  of  one  of  them  is 
miscalled  in  all  the  proceedings,  the  service 
upon  his  co-partners  wiU  not  give  the  court  juris- 
diction of  him,  and  his  interest  in  the  property 
levied  upon  under  the  judgment  will  not  be 
divested  by  the  judicial  sale.  Weaver  v.  Carpen- 
ter, 42  Iowa,  343. 

4.  While  service  upon  one  member  of 
a  firm  gives  the  court  jurisdiction  over  all  the 
members,  in  an  action  against  the  firm,  yet  ser-. 
vice  upon  an  alleged  partner,  the  fact  of  the 
partnership  not  being  established,  does  not  con- 
fer jurisdiction  upon  another  alleged  partner. 
Nixon  V.  Dotoney  dt  Woherton,  42  Iowa,  78. 

6.  Service  by  constable.  The  original 
notice  in  an  action  in  the  Circuit  Court  may  be 
served  by  a  constable,  and  he  is  entitled  to  re- 
ceive therefor  fifby  cents  and  mileage,  which  may 
be  taxed  as  part  of  the  costs  in  the  case.  Du 
Boise  dt  Bro,  v.  Bahcoek  etal,,42  Iowa,  233. 

6.  Service  of  original  notice.  Respect- 
ing the  service  and  return  of  original  notice,  see 
title  Obtqinal  Noticb,  ante. 


SET-OFF. 

See  Pleading,  sub-title  The  Answer. 


SHEBIFF. 


1.  Compensation:  how  limited.    The 

compensation  of  a  sheriff  is  limited  to  the  amount 
fixed  by  statute,  and  he  cannot  recover  on  a 
quantum  meruit  for  his  services.  Wapello 
County  V.  Monroe  County,  39  Iowa,  349. 

2. .    The  county  of  W.  received  into  its 

jail  for  safe  keeping  certain  prisoners  of  the 
county  of  M.,  paying  its  sheriff  more  than  the 
statutory  compensation  for  dieting.  In  an  action 
hj  the  former  to  recover  of  the  latter  the  amount 
80  paid,  it  was  held  that  the  recovery  should  be 
limited  to  the  amount  fixed  by  law.    Id. 

8.  Contract  for  fees  against  public 
IK>lioy  •  A  contract  entered  into  by  a  sheriff  to 
perform  certain  official  services  for  a  gross  sum 
in  Heu  of  the  fees  provided  by  statute,  where  it 
did  not  appear  whether  the  stipulated  sum  would 


be  greater  or  less  than  the  legal  fees,  wafi  held 
to  be  void  because  against  public  poUcy,  and  in 
violation  of  section  3840  of  the  Code.*  Gilmaf^ 
dt  Cowdrey  v.  The  D,  dt  M,  R.  Co,  et  al,  40 
Iowa,  200.  4 

4.  Although  the  statute  does  not  in  terms 
prohibit  the  making  of  such  an  agreement,  yet, 
by  imposing  a  penalty  for  taking  higher  or 
other  fees  than  are  allowed  by  law,  it  implies  a 
prohibition,  and  a  contract  to  pay  higher  or 
other  fees  than  those  fixed  by  the  statute,  is 
therefore  void.  {Reynolds  v,  Nichols  at  Co.,  12 
Iowa,  398,  and  cases  cited  in  the  opinion  of 
Wright,  J.;  Pike  v.  King,  16  Id.,  49;  Spring^ 
field  Bank  v,  Merrick,  14  Mass.,  322;  Holman 
V.  Johnson,  3  Term  R.,  23;  White  v.  Bass,  3 
Cush.,  448;  Russell  v.  Degrand,  15  Mass.,  39; 
Tappan  v.  Brown,  9  Wend.,  175;  Smith  v. 
Weldon,  10  Penn.  St.,  39;  Warner  v.  Grace,  li 
Minn.,  487;  Lewis  v.  Lenox,  2  Bill.,  454;  Grant 
V.  McLester,  8  Geo.,  553;  Outen  v.  Rodes,  3 
Marsh.,  433;  Gray  v.  Hook,  4  Comstock,  449; 
Dodge  v.  Stiles,  26  Conn.,  463;  Hatch  v.  Mann, 
15  Wend.,  45;  Hall  v.  GaviU,  18  Ind.,  390.) 
Id. 

6.  A  sherifif  is  not  entitled  to  addi- 
tional compensation  for  personal  atten- 
tion rendered  to^  prisoners,  beyond  pay- 
ment for  their  board.  The  fees  and  salary  of  the 
officer  include  payment  for  such  services.  {Atch- 
ison County  V.  Tomlinson,  9  Kansas,  167.) 
Grubb  V,  Louisa  County,  40  Iowa,  314. 

6.  Mileage:  producing  prisoners.    A 

sheriff  who  produces  a  prisoner  in  court  ftom 
th6  jail  located  in  the  basement  of  the  court- 
house is  not  entitled  to  mileage.  Bringo^f  v, 
Polk  Co.,  41  Iowa,  554. 

7.  Serving  subpoDna:  copy.  Where  the 
sheriff  serves  a  subpoena  and  deHvere  a  copy  of 
the  same,  he  is  entitled  to  compensation  for  the 
latter  at  the  rate  of  ten  cents  for  each  hundred 
words.    Id. 

8.  Producing  prisoner  as   witness. 

Where  a  sheriff  is  directed  by  the  court  to  pro- 
duce as  a  witness  a  prisoner  confined  in  the 
penitentiaiy,  he  is  entitled  to  lus  mileage  and 
to  all  expenses  incurred  in  the  transportation 
of  the  prisoner.    Id. 

9. •    Where,  under  the  same  order,  he 

*  SaoTiOK  3840.  Any  officer  who  wlllfaUy  take*  hJgbct 
or  other  feee  thao  are  allowed  by  law,  la  gwty  of  »  mi8d«» 
meanor,  and  may  be  lined  therefor  a  aum  not  leaa  than  tea 
nor  more  than  fifty  doUara, 
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prodaoeB  five  pzisoners,  he  is  eniidde  to  but  sin- 
gle mileage  and  expenses  for  all.    Id. 

10.  Taking  oonviot  to  penitentiary- 

For  conyeying  a  convict  to  the  penitentiary  the 
sheiiff  is  entitled  to  sixteen  senta  a  mile  as  his 
fall  compensation.    Id, 

11.  Conveying  prisoner  to  i>eniten- 
tiary.  The  compensation  of  the  sheriff  for 
conveying  a  prisoner  to  the  penitentiary  for  safe 
keeping  is  five  cents  a  mile.  He  can  demand  in 
addition  his  railway  fare  and  the  amount  paid 
for  necessary  guards.    Id. 

12.  Bailifb.  The  county  should  reimburse 
the  sheriff  for  the  amount  expended  to  pay  for 
the  services  of  bailiff  to  the  number  designated 
by  the  court.    Id. 

18*  Jury.  The  sheriff  is  not  entitied  to  ten 
cents  for  each  jury  called  by  a  bailiff,  in  addi- 
tion to  the  per  diem  paid  by  the  county  for  the 
latter.    Id* 


8HEBIFF»8  SAI.E8. 

See  Judicial  Sale;  Ezbcutioit. 


SLA.NDEB  AND  LIBEL. 

I.  Slandeb. 
a.  Generally. 

h.  What  words  are  actionable  per  se. 
e.  JustifleaHon. 
d.  MiHgation  and  aggravation, 

II.  TilBKIi. 


I.  Slakdeb. 
a.  Generallg. 

1.  BepetiUon  of  slanderous  statznents. 
Proof  of  a  repetition  of  slanderous  statements 
after  the  commencement  of  the  action  is  compe- 
tent to  show  the  quo  animo  with  which  they 
were  first  uttered.  Hinkle  et  al.  v.  Davenport 
»t  aZ.,  38  Iowa,  355. 

2.  The  very  decided  weight  of  authority  is 
that  proof  of  the  speaking,  after  the  commence- 
ment of  the  suit,  of  the  same  words  charged  in 
the  petition,  or  of  words  of  similar  import,  is 
iulmiBsible  for  the  purpose  of  showing  malice, 
or  the  intent  with  which  the  words  were  spoken 
originally.    In  such  case  it  is  held  that  the  jury 


should  be  cautioned  not  to  enhance  the  damages 
because  of  proof  of  words  spoken  since  the  com- 
mencement of  the  suit.  It  is  plain  that  in  all 
cases  where  words  are  of  such  character  as  to 
create  a  presumption  of  malice,  proof  of  a  repeti- 
tion to  show  malice  would  be  unnecessaiy,  and 
as  such  proof  cannot  affect  the  measure  of  dam- 
ages, it  would  in  such  cases  be  useless.  Yet  in 
all  that  class  of  cases  where,  from  the  circum- 
stances of  the  speaking,  a  doubt  arises  as  to  the 
quo  animOj  proof  of  repetitions  of  similar  charges 
after  suit  commenced  may  have  weight  in  de- 
termining the  intent  with  which  the  words  were 
spoken  in  the  first  instance.  And  if  the  words 
then  appear  to  be  spoken  maliciously,  damages 
are  given  because  of  the  first  publication,  without 
any  enhancement  on  account  of  the  repetitions. 
Id,  And.  in  support  of  this  doctrine,  see  Bod- 
well  V.  Swan^  3  Pick.,  376;  Litton  v.  Young.  2 
Met.  (Ky.),  558;  Taylor  v.  Moran,  4  Id.,  127; 
Smith  V.  Wyman,  16  Maine,  13;  Rolbibina  v. 
Fletcher,  101  Mass.,  115;  Benson  v.  Edwards, 
1  Carter  (Ind.),  164;  Palmer  v.  Anderson,  33 
Ala.,  78;  Merrill  v.  Feaslee,  17  N.  H.,  540; 
Smith  V.  Lovelace,  1  Duval  (Ey.),  215;  Forbes  v. 
Myers,  8  Blackf.,  74;  Eobertsv.  Ward,  Id.,  333; 
Heslerv.  Degant,  3  Ind.,  501;  Kennedy  v.  Gif- 
ford,  19  Wend.,  296;  Cavanaugh  v.  Austin,  42 
Vt.,  576;  Mclntire  v.  Young,  6  Blackf.,  496; 
True  V.  Plumly,  36  Maine,  466;  Beardsley  v. 
Bridgman,  17  Iowa,  291 ;  Schrimper  v.  Hielman, 
24  Iowa,  505. 

8.  The  republication  cannot  be  made  the  basis 
of  damages,  ajid  an  instruction  to  this  effect  was 
held  not  to  be  error.    Id, 

4.  Proof  of  words  sufficient  if  sub- 
stantially as  laid.  The  modem  rule  respect- 
ing proof  of  words  which  are  the  cause  of  action 
for  slander,  is  that  it  is  sufficient  if  they  are 
proved  substantially  as  set  out  in  the  petition. 
Bower  v.  Deideker,  38  Iowa,  418. 

6.  Pleading :  foreign  language.  Plead- 
ings in  our  courts  should  be  made  in  the  English 
language;  whether  in  an  action  for  slander  for 
words  spoken  in  (jennan,  the  petition  may  set 
out  a  translation  of  them  with  an  averment  that 
the  translation  is  correct,  quere.    Id. 

6.  The  common  law  authorities  are  abundant 
and  uniform,  that  to  allege  a  publication  of  Eng- 
lish words  and  prove  a  publication  of  words  in 
another  tongue  is  a  variance  and  cause  for  a 
non-suit.    Zenobia  v.  Axtell^  6  Term  Bep.,  162; 
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Btihiuser  v,  Schwarger,  3  Watts,  28;  Jenkins 

9.  Phillips,  9  C.  &  P..  766;  Hickley  v,  Gro^ean, 

6Blackf.,  851;  Zeig  v,  Orl,  3  Chand.  (Mich.), 

26;  Keenkoltz  V.  Becker,  S  Denio,  346;  Ktisch- 
laughn  v,  Slusser,  12  Ind.,  453;  Warmouth  v, 

Cramer  and  taife,  3  Wend..  395,  and  other  cases 

cited  in  Townshend  on  Slander  and  libel,  ^  330 

and  note.    In  the  case  in  12  Ind.,  supra,  it  was 

said  that  our  new  system  of  Code  procedure  has 

not  chanji^d  the  role.    Id. 

7.  Interpretation  of  words.  Words  are 
to  be  construed  in  the  sense  in  which,  in  the 
lig^ht  of  the  circumstances  known  to  speaker  and 
hearer,  they  are  calculated  to  impress  the  hear- 
er's mind  and  will  be  naturally  understood. 
Prime  v  Eastwood,  45  Iowa,  640. 

8.  Ambigaous  words  must  be  oon- 
Btnied  in  sense  in  wMoh  hearers  under- 
stand them.  In  an  action  for  slander,  for 
words  spoken  which  are  reasonably  susceptible 
of  different  meanings,  they  must  be  construed  in 
the  sense  in  which  the  hearers  understood  them. 
McLaughlin  v.  Bascom,  38  Iowa,  660. 

9.  The  sense  in  which  the  words  were  under- 
stood is  to  be  established  by  proof  and  deter- 
mined by  the  j  ury  as  a  fact.  {Barton  v.  Holmes, 
16  Iowa,  252;  Ktnyon  v.  Palmer,  18  Id.,  377; 
Hess  V,  Fockler,  25  Id.,  9;  Swearinger  v.  Stan- 
leg,  23  Id.,  116.)    Id. 

10.  Burden  of  proof.  If  slanderous  words, 
which  impute  a  criminal  offense,  are  not  so  un- 
derstood by  their  hearers,  the  speaker  is  not 
liable  for  their  utterance;  but  the  burden  of 
proof  rests  upon  him  to  establish  that  fact.  Jtfy- 
ers  V,  Dresden,  40  Iowa,  660. 

11.  Joinder  of  parties.  A  joint  action  for 
slander  cannot  be  maintained.  If  the  same 
slanderous  words  be  at  the  same  time  spoken  of 
sereral  parties,  each  must  seek  a  separate  rem- 
edy.   Hinkle  et  al,  v,  Davenport,  38  Iowa,  355. 

h.   What  words  are  actionable  per  se. 

12.  To  say  of  a  person  '*  You  are  a  cheat  and 
a  swindler,  and  you  defrauded  me,'*  is  not  ac- 
tionable per  se,    Lucas  v.  Flinn,  35  Iowa,  9. 

18.  If  the  words  charg^e  no  offense  punishable 
under  the  laws  of  this  State,  although  punisha- 
ble at  common  law,  they  are  not  actionable  per 
se,  and  the  demurrer  was,  therefore,  properly 
sustained.  Id.  Citing  Estes  v.  Carter,  10  Iowa, 
400. 

14«   Words  imputing  to  a  mamed  man  a 


want  of  chastity  are  actionable  per  se.    Oeorgim 
V.  Kepford,  45  Iowa,  48. 

c.  Justification. 

15.  Mere  repetition  of  slanderous 
words.  It  is  no  justification  that  defendant 
merely  repeated  slanderous  words.  Hinkle  v, 
Davenport,  88  Iowa,  355. 

'16.  The  repetition  of  slanderous  words  is 
wrongfid,  and  damages  which  result  from  them 
are  a  consequence  of  that  wrong  and  not  a  nat* 
oral,  immediate  and  legal  effect  of  the  original 
speaking  by  defendant.  Drune  v.  Eastwood,  45 
Iowa,  640. 

17.  Degree  of  evidence.  It  takes  the 
same  degree  of  evidence  to  fully  support  the 
plea  of  justification,  that  it  would  to  convict  on 
an  indictment  for  peijury.  {Fountain  v.  West^ 
23  Iowa,  9.)    Ellis  v.  Lindley,  38  Iowa,  427. 

18.  Larceny.  The  charge  of  larceny  is 
substantiated  by  proof  that  one  unlawfully  ap- 
propriated the  property  of  another,  even  though 
he  afteward  voluntarily  surrendered  it.  (xeorgia 
V.  Kepford,  45  Iowa,  48. 

19.  Effect  of  confession.  A  confession 
of  guilt  by  one  who  has  been  charged  with  a 
crime  will  not,  in  an  action  of  slander,  warrant 
the  jury  in  finding,  in  justification  of  the  charge, 
that  the  plaintiff  had  been  guilty  of  the  crime. 
Id. 

20.  Calling  woman  a  whore.  In  an  ac- 
tion for  slander  proof  that  a  woman  has  had 
sexual  intercourse  with  her  affianced  does  not 
constitute  a  justification  for  calling  her  a  whore. 
Sheehey  v.  Cokey,  43  Iowa,  183. 

21.  Evidence;  reputation.  To  repel  the 
assault  upon  her  character,  she  may  introduce 
evidence  to  show  that  her  general  reputation  for 
chastity  is  good.    Id, 

22.  When  Justification  will  be  re- 
g^arded  sufftoient.  A  justification  in  an  ac- 
tion of  slander  is  sufficient  if  the  proof  in  support 
of  it  be  such  as  would  sustain  an  indictment  for 
the  offense  charged.  Mott  v.  Dawson,  46  Iowa, 
533. 

28.  Goodfiuth.  One  who  believes  himself 
to  be  possessed  of  knowledge,  which,  if  true, 
may  affect  the  rights  and  interests  of  another^ 
has  the  right  in  good  &ith  to  communicate  his 
belief  to  the  party  interested.    Id. 

24.  Candidate  for  offtce:  privileged 
communication.    Where  one  makes  a  chargs 
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affecting  the  character  of  another  who  is  a  candi- 
date for  office,  to  an  elector  shortly  before  the 
election,  in  good  faith  and  without  malice,  he  is 
not  liable  therefor,  his  statement  being  in  the 
nature  of  a  privileged  communication.    Id, 

d.  Aggravation  and  mitigation, 

26.  In  an  action  for  slander,  testimony  in 
proof  of  mitigating  circumstances,  pleaded  in 
the  answer  and  adjudged  sufficient  should  not 
be  excluded.    Bower  v.  Beideker,  38  Iowa,  418. 

26.  Repetition  of  slanderous  words. 

Proof  that  the  defendant  repeated  but  did  not 
originate  the  alleged  slander,  does  not  amount 
to  a  justification,  but  may  be  considered  in  miti- 
gation of  damages;  and  an  instruction  to  the 
effect  that  * '  no  one  may  keep  a  slanderous  report 
afloat,'*  is  not  erroneous  as  assuming  that  the 
defendant  had  done  so.  Hinkle  v,  Davenport, 
88  Iowa,  355. 

27.  Evidence  of  a  repetition  of  the  words 
charged  as  slanderous  is  not  admissible  to  ag- 
gregate the  damages.  Ellis  v,  Lindley,  38  Iowa, 
461.  Following  Beardeley  v,  Bridgman^  17  Id., 
290. 

28.  (General  good  or  ill  will.     In  an 

action  for  slander  good  or  ill  will  cannot  be  shown 
to  mitigate  or  enhance  the  damages.  Barr  v. 
Hack,  46  Iowa,  308. 

29.  Current  reports.  The  defendant  may 
pEOTe  by  cross-examination  of  plaintiff's  wit- 
nesses that  rumors  and  reports  of  the  same  tenor 
as  the  libel  were  current  prior  to  the  publication 
of  the  libel.    Id, 

30.  Quo  animo.  Evidence  of  other  slan- 
derous utterances  than  those  charged  in  the 
petition  is  admissible  for  the  purpose  of  showing 
malice.    Prime  v.  Eastwood,  45  Iowa,  640. 

81.  Mental  distress.  Mental  anxiety  and 
diBtress  of  mind  cannot  be  shown  in  aggraTation 
of  damages  in  an  action  for  slander.    Id. 

II.  LiBBL. 

82.  Charges  made  in  criminal  pro- 
ceeding. In  an  action  for  libel  the  informa- 
tion and  charges  made  by  the  defendant  in  a 
criminal  proceeding  against  the  plaintiff,  are  not 
admissible  to  establish  the  libel.  Mase  v.  Meire 
$t  ux„  37  Iowa,  97. 

88.  Charges  made  in  a  criminal  prosecution 
will  not  support  an  action  for  libel;  and  the  rule 
]|  the  same  whether  the  proceeding  for  the  Ubel 


is  by  indictment  or  action.  (1  Russell  on  Crimea, 
222;  1  Stark  on  SUnder  and  Libel,  254;  Town- 
send  on  Slander  and  Libel,  348;  Straus  v,  Myer^ 
48  lU.,  385.)    Id. 

84.  Before  libel  can  be  introduoed 
prima  fttoie  case  must  be  made.  Before 
an  alleged  libel  can  be  submitted  to  the  jury, 
there  must  be  sufficient  evidence  introdaoed  to 
make  a  prima  faeie  case  against  the  defendant 
as  the  author  of  the  Hbel.  Beni  dt  Cottrel  v. 
Mink  et  ah,  46  Iowa,  576. 

85.  A  prima  facie  case  is  made  when  the  de- 
fendant is  shown  to  have  threatened  to  write  the 
paper  which  contains  the  alleged  libel.  Roth- 
rock  AND  ADAifS,  JJ.,  dissenting.    Id. 

86.  The  fact  that  an  article  sent  to  one  news- 
paper by  defendant,  and  refused,  was  the  same 
in  effect  as  one  published  in  another  does  not 
sufficiently  connect  the  two  to  justify  the  adnus- 
sion  of  the  publication  in  evidence.    Id, 


SPECIFIC  FEBFOBMANCE. 

See  Equity. 


SPRING  QUITS. 

See  Tbespass. 

STAMPS. 


1,  Efifeot  of  omission.  The  case  of  Mitch- 
ell  V,  The  Home  Ins.  Co.,  32  Iowa,  421,  holding, 
that  an  instrument  is  not  invalid  for  want  of  a 
stamp  unless  the  omission  was  with  a  fraudulent 
intent,  followed.  Morgan  v.  Graham  etal.,d& 
Iowa,  213. 


STATE  UNIVBBSITY. 

1.  Bight  of  action  against.  The  State 
Uniyersity  is  not  a  corpiration,  but  a  creature  of 
the  legislature,  whose  property  belongs  to  the 
State  like  that  of  its  eleemooynaiy  institutions. 
It  cannot  be  pursued  in  an  action  at  law  and  any 
judgment  rendered  against  it  would  be  value- 
less. Weary  et  al,  v.  The  Stats  University,  ^ 
Iowa;  835. 

2.  The  proper  method  of  seeking  relief  for 
grievances  resulting  from  official  acts  of  the 
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ofl^exB  of  the  Umveraity  is  by  application  to  the 
kgislafcoze.    Id, 

8.  In  the  case  of  Htrm  v.  The  State  Univer- 
9Uy^  22  Iowa,  185,  the  question  of  liability  was 
not  raised.  Its  liability  was  assumed  in  the 
lower  court,  and  in  this  court  without  question. 
Id. 

4.  Appropriation.  An  act  appropriating 
money  for  the  maintenance  of  the  State  Univer- 
sity embraced  the  following  provision:  "That 
there  be  and  is  hereby  appropriated,  out  of  any 
money  in  the  State  treasury  not  otherwise  appro- 
priated, the  sum  of  foriy-seven  thousand  four 
hundred  and  fifty-seven  dollars,  •  •  « 
which  sum  may  be  drawn  from  the  State  treasury 
in  eight  equal -quarterly  instalhnents  commenc- 
ing on  and  with  the  first  day  of  July,  or  as  soon 
after  such  quarterly  periods  as  the  money  in  the 
State  treasury  will  allow.'*  Held^  that  the  ap- 
propriation was  absolute  and  unconditional. 
The  State  p.  Sherman,  46  Iowa,  415. 
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I.  Gbnerallt. 

1.  Enactment  of  statutes.  The  validity 
or  taking  effect  of  a  law  cannot  be  made  to  de- 
pend upon  a  vote  of  the  people,  and  a  section  of 
the  act  providing  for  this  is  held  unconstitutional. 
But  if  the  act  is  complete  without  such  invalid 
aection  it  will  be  declared  in  force  without  re- 
gard thereto.    Weir  v.  Cram,  37  Iowa,  649. 

2.  It  is  accordingly  held,  that  chapter  144, 
acts  of  1868,  restraining  stock  from  running  at 
large,  is  in  force,  regardless  of  the  section  pro- 
viding that  the  adoption  of  the  act  shall  be  de- 
pendent on  a  vote  of  the  people  of  the  different 
counties,  and  which  is  held  to  be  unconstitu- 
tional.   Id. 

8.  Title  of  statute.  Chapter  95,  Laws  of 
1872,  entitled  '*An  Act  providing  the  place 
of  bringing  suits  in  certain  cases,"  is  not  vul- 
nerable t0  the  constitutional  olg'ection  iliat  the 
snbject  matter  of  a  part  of  the  act  is  not  em- 
braced in  the  tiUe.  The  Farmers*  Ins,  Co.  v. 
Highsmith,  U  Iowa,  330. 

4*  A  statote  designated  in  its  title  as  an 
ynendment  to  a  city  charter,  bat  vliidi  embraces 


objects  foreign  to  the  charter,  is  in  conflict  with 
the  constitution  and  void.  Williamson  v.  The 
City  of  Keokuk,  44  Iowa,  88. 

6.    Statutes  not  embraced  in  oode. 

Statutes  which  are  public  and  special,  whose 
subjects  are  not  revised  in  the  Code,  are  not  re- 
pealed unless  their  provisions  are  repugnant  to 
the  enactments  of  the  Code,  and  in  this  class  are 
included  the  statutes  upon  the  subjects  of  Swamp 
Land  and  Swamp  Land  Fund.  Gray  et  ah  v. 
Mount  et  al.,  45  Iowa,  591. 

6.  EfEbot  of  statute  penalty.  While,  as 
a  general  rule,  a  penaliy  prescribed  by  statute  for 
the  doing  of  an  act  implies  a  prohibition  which 
win  render  the  act  void  (Bartlettv,  Vinor,  Cath., 
252;  Lyon  v.  Armstrong,  6  Yt.,  219;  Robeson  v. 
French,  12  Met.  (Mass.),  24;  (}regg  v.  Wyman, 
4  Cush.,  322;  PaUe  v.  Greeley,  13  Met.  (Mass.), 
284;  Etna  Ins.  Co.  v.  Harvey,  11  Wis.,  374; 
Midland  v.  Larson,  19  Id.,  463;  Pike  v.  King, 
16  Iowa,  50,  and  cases  cited;  Cope  v.  Botclands,  2 
Mees.  &  Welsh.,  149).  yet  this  is  not  always  so,  and 
in  every  instance  courts  will  look  to  the  language 
and  subject  matter  of  the  statute,  the  wrong  or 
evil  which  it  seeks  to  remedy  or  prevent,  and  the 
purpose  sought  to  be  accomplished  by  the  enact- 
ment, and  if  from  ail  these  it  is  manifest  that  it 
was  not  intended  to  render  the  prohibited  act 
void,  the  courts  will  so  hold  and  construe  the 
statute  accordingly.  (Furguson  v.  Norman,  5 
Bingham's  New  Cases,  76  (opinion  of  Tindal, 
C.  J.,  p.  83);  s.  c.  in  35  E.  C.  L.  Rep.,  51  (».  e,, 
55);  Harris  v.  Runnels,  12  How.  (U.  S.),  79; 
Johnson  v.  Hudson,  11  East.,  180;  Brown  v. 
Duncan,  10  Bam.  &  Cress.,  98;  Hodgden  v. 
Temple,  5  Taunt.,  181;  Fockler  v.  Ford  et  al., 
24  How.  (U.  S.),  322;  The  Oneida  Bank  v.  The 
Ontario  Bank,  21  N.  Y.,  490  (see  opinion  by 
Ck)M6T0CE,  C.  J.,  on  p.  495);  Strong  v.  Darling, 
9  Ohio,  201;  Bemis  v.  Becker,  1  Ean.,  226;  Wat- 
rous  db  Snouffer  v.  Blair.  32  Iowa,  58.)  Pang- 
horn  V.  Westlake  et  al,,  36  Iowa,  546. 

7. :  application  of  rule.    Applying 

this  rule,  it  is  held  that  section  1027  of  the  Re- 
vision, which  provides  a  penalty  of  $50  for  sell- 
ing any  lot  in  a  town  or  addition  thereto  before 
the  plat  thereof  is  recorded,  does  not  render  void 
a  note  given  for  the  purchase  money  of  lots  so 
sold.    Id. 

II.  CONSTBUOTION  OF. 

8.  Bules  of  construction.  Where  the 
legislature  of  one  State  adopts  a  statute  of 
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another  State,  and  which  has  there  received  a 
judicial  construction,  courts  of  the  State  adopt- 
inf?  the  statute  will  follow  such  conatruction. 
Pangbom  v.  Westlake,  36  Iowa,  546. 

9.  .In  adoptinfir  the  statute  of  another 
State,  the  construction  given  it  by  the  courts  of 
that  State  will  be  adopted  here  only  so  far  as  it 
is  in  harmony  with  the  spirit  and  policy  of  our 
laws.    Jamison  v.  Burton,  43  Iowa,  282. 

10.  In  the  construction  of  the  clause  of  a  stat- 
ute the  context  is  to  be  regarded,  as  well  as 
other  statutes  in  pari  materia^  and  the  reason 
and  spirit  of  the  law.  State  v.  Sherman,  46 
Iowa,  415. 

11.  When  necessary  to  harmonize  the  provi- 
sions of  a  statute  or  give  effect  to  all  of  its  pro- 
visions, the  word  "or'*  may  be  read  as  *'and,*' 
and  conversely.  The  State  v.  Brandt,  41  Iowa, 
593. 

12.  Statutes  directing  the  mode  of 
procedure  of  public  officers,  in  which 
there  are  no  negative  words  restricting  the  ac- 
tion and  nothing  showing  a  different  intent,  are 
directory.  Parish  <t  Porterfield  v,  Eltcell  et  al,, 
46  Iowa,  162. 

18.  The  failure  of  the  clerk  to  issue  execution 
immediately  after  the  expiration  of  the  stay  does 
not  deprive  the  party  in  whose  favor  the  bond  is 
executed  of  its  benefits.    Id. 

14.  Betrospectiye  operation.  A  retro- 
active effect  will  not  be  given  to  statutes,  unless 
it  is  shown  by  the  language  used  that  it  was  the 
manifest  intent  of  the  legislature  that  they 
should  have  that  effect.  (Bartruffv,  Remey,  15 
Iowa,  257.)  Mcintosh  v.  KUboume,  Leighton  dt 
Co.,  87  Iowa,  420. 

15.  It  is  a  well  established  rule  of  the  courts 
to  construe  all  statutes  as  having  only  a  pros- 
pective operation,  unless  the  legislature  ex- 
pressly declare,  or  otherwise  show  a  clear  intent 
that  it  shall  havl  a  retroactive  effect.  (Bartrt{f 
V.  Remey,  15  Iowa,  257;  The  State  v.  Squires, 
26  Id.,  340,  t.  e.  347.)  The  City  of  Davenport 
V.  The  D,  d;  St,  P.  R,  R,  Co,,  37  Iowa,  624. 

16.  The  rule  is  universal  that  a  statute 
applies  only  from  the  time  it  takes  ef- 
fect, and  that  the  words  **  heretofore,''  "  here- 
after'' and  "prior  to  the  passage,"  etc.,  when 
used  in  a  statute,  relate  to  the  time  of  taking 
effect  and  not  to  the  time  of  the  passage  of  the 
law.  (Charles  dt  Blow  9.  Lamberson,  1  Iowa, 
435;  Code  of  1873,  section  53.)    Id. 


III.  Rbpbaij  of. 

17.  Bepeal  by  implication.  Repeals  by 
implication  are  not  favored  by  our  law.  (Ca^eg 
V,  Earned,  County  Judge,  5  Iowa,  1 ;  Harrinum 
V.  The  State,  2  G.  Greene,  270;  Burke  v.  Jeffries^ 
20  Iowa,  145;  Baker  <Sf  Griffith  v.  The  Steam- 
boat Milwaukee,  14  Id.,  214;  Yant  v.  Brocks^ 
19  Id..  87;  The  Ttate  v.  Shaw,  28  Id.,  67;  City 
of  Dubuque  v.  Harrison,  34  Id.,  163;  Morrison 
V.  Hershire,  32  Id.,  271.)  Risdon  v.  Shank,  37 
Iowa,  82. 

18.  Effect  oil  An  act  done,  right  accming 
or  accrued,  or  a  suit  or  proceeding  commenced 
before  the  repeal  of  a  statute,  is  not  affected 
thereby.    Fijield  v.  Chick  «<  oZ.r  39  low,  651. 


STATUTE  OF  FRAUDS. 

I.  Gbneballt. 

II.  What  will  Avoid  the  Statute. 
III.  Agbbement  to  Answer  for  the  Debt, 
Default  or  Miscarriage  of  As- 
other. 
lY.  Respecting  Real  Estate. 
y.  Respecting  Personal  Pbopertt. 


I.  Generally. 

1.  Construction  of:  contract.    The  £no- 

visions  of  our  statute  of  frauds  unlike  the 
English  statute  of  29  Ghas.  II,  relate  merely  to 
the  evidence  or  proof  of  contracts,  and  not  to 
their  validity.  Berryhill  v.  Jones,  35  Iowa, 
335. 

2.  A  agrees  to  sell  B  an  interest  in  lands,  and 
to  receive  in  consideration  B's  note,  to  be  in- 
dorsed by  G,  D,  and  E.  B  accordingly  executes 
the  note  and  procures  the  indorsement  of  G  and 
D.  E  is  not  present,  but  D,  though  without 
authority,  agrees  for  him  that  he  will  indorse 
the  note.  E  subsequently,  with  knowledge  of 
all  the  facts,  does  indorse  the  note.    Held, 

1.  That  D's  agreement  that  E  would  indond 
the  note  was  not  void  by  reason  of  the  stat- 
ute of  frauds. 

2.  That  E's  subsequent  indorsement  operated 
as  a  ratification  of  said  agreement? 

3.  That  it  related  back  to  the  date  of  the  note» 
and,  as  between  him  and  A,  was  not 
open  to  the  plea  of  want  of  consideratioiL 
(Whiting  v.  Western  Stage  Co.,  20  Iowa, 
554;  Burlington  Gas  Light  Co.  v.  Greem^ 
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Thomas  dt  Co,,  22  Id.,  508;  Moiea  v»  Bird, 
11  Mass.,  4S6;  Hawkes  v.  Phillips,  7  Gray, 
284.)    Id. 

Z.  BoBulting  trust*  A  xesultmg  trust  can- 
not be  Bostained  by  parol  evidenoe,  where  no 
part  of  the  purchase  money  was  paid  by  the 
person  claiming  to  be  the  cestui  que  trust. 
Burden  v.  Sheridan^  36  Iowa,  125. 

4.  It  is  accordingly  held,  where  A  hires  B  by 
parol,  as  agent,  to  buy  an  estate  for  him,  and  B 
accordingly  makes  the  porchase  in  his  own 
name,  gives  his  own  notes  for  the  purchase 
money,  and  afterward  denies  the  trust,  that  A 
cannot  compel  a  conveyance  of  the  estate  to 
him.  The  authorities  bearing  on  the  question 
collated  and  discussed  by  Miller,  J.    Id. 

6.  Where  real  estate  is  purchased  by  one  per- 
son with  money  fumised  by  another,  an  implied 
or  constructive  trust  arises,  the  former  being  held 
as  a  trustee  for  the  latter,  and  the  facts  estab- 
lishing such  trust  may  be  proyed  by  parol 
evidence.  {Br  if  ant  v.  Hendricks,  5  Iowa,  256; 
McCoy  V.  Hughes,  1  G.  Greene,  370;  Brooks  v, 
Ellis,  3  Id.,  527;  Mclntire  v.  Skinner,  4  Id.,  89; 
Sullivan  9.  McLenans,  2  Iowa,  437;  Holland  v. 
Hensley,  4  Id.,  222;  Sunderland  v.  Sunderland, 

19  Id.,  325,  and  g^bses  cited;  Nelson  v.  Worrell, 

20  Id.,  469;  Fox  v.  Doherty,  30  Id.,  884;  2 
Story's  Eq.  Jur.,  section  1201,  and  notes.)  Id, 

6.  But  this  doctrine  of  resulting  or  implied 
trusts  is  strictly  limited  to  cases  where  the  pur- 
chase has  been  made  in  the  name  of  one  person 
and  the  purchase  money  has  been  paid  by  an- 
other. For  where  a  man  employs  another  per- 
son by  parol  as  agent  to  buy  an  estate  for  him, 
and  the  latter  buys  it  accordingly  in  his  own 
name,  and  no  x>art  of  the  purchase  money  is 
paid  by  the  principal,  there,  if  the  agent  denies 
the  t^t,  and  there  is  no  written  agreemtot  or 
document  establishing  it,  the  principal  cannot, 
by  a  suit  in  equity,  compel  the  agent  to  convey 
the  estate  to  him,  for  that  would  be  decidedly 
in  the  teeth  of  the  statute.  (2  Story's  Eq.  Jur., 
§  1201,  a;  2  Snyder  on  Vendor,  5,  163;  Bartlett 
V.  Pickersgill,  1  Eden.,  515;  4  East.,  517;  Crop 
V.  Norton,  9  Mod.,  233;  Botsford  v.  Burr,  2 
Johns.  Ch.,  405;  Sieere  v.  Steere,  5  Id.,  1;  Pin- 
nock  V.  Clough,  16  Yem.,  500;  Smith  v.  Bum- 
ham,  3  Sumn.,  364;  Perry  v.  McHenry,  13  Dl., 
227;  Walker  v.Klock,^ldL.,m2.)    Id. 

7.  In  oases  of  fraud.  The  firaud  against 
which  a  court  of  equity  will  relieve  by  enforcing 
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a  contract,  notwithstanding  the  statute  of  frauds, 
consists  in  the  repudiation  of  an  agreement  upon 
the  faith  of  which  an  innocent  party  has  been 
misled  to  his  iiguzy,  and  not  in  the  mere  moral 
wrong  involved  in  the  repudiation  of  a  contract 
which  by  reason  of  the  statute  of  frauds  can- 
not be  enforced.  Burden  v.  Sheridan,  36  Iowa, 
125. 

8.  Contract  to  be  performed  after 
death  of  employer.  A  contract  for  work 
and  labor  to  be  performed  and  to  be  paid  for 
after  the  death  of  the  employer  may  be  proved 
by  parol;  and  such  a  contract  is  not  within  the 
statute  of  frauds  since  the  death  might  occur 
within  a  year.    Riddle  v.  Backus,  38  Iowa,  81. 

9.  Contract  to  be  performed  within 
a  year.  To  exclude  evidence  not  in  writing  to 
prove  a  contract,  on  the  ground  that  it  is  not  to 
be  performed  within  a'  year  from  the  making 
thereof,  the  contract  must  show,  either  by  ex- 
press terms  or  necessary  implications,  that  its 
perfonnance  within  the  year  is  prohibited  or  im- 
possible. The  Blair  Town  Lot  Co.  v.  Walker^ 
39  Iowa,  406. 

10.  The  authorities  upon  the  question  are  not 
in  perfect  harmony,  so  far  at  least  as  respects 
their  language  or  form  of  expression.  The  lead- 
ing case  of  Peter  v.  Compton,  Skinner,  353,  s.  c. 
r  Smith's  L.  C,  143,  was  decided  Vithin  a  few 
years  after  the  enactment  of  the  original  statute 
of  29  Car.  II.,  and  is  stated  in  the  head  note  as 
follows:  "'An  agreement  that  is  not  to  be 
I>erformed  within  one  year  from  the  making 
thereof*  means,  in  the  statute  of  frauds,  an 
agreement  which*  appears  from  its  terms  to  be 
incapable  of  i>erformance  within  the  year.*' 
While  the  language  of  the  report  is:  "Where 
it  appears  by  tiie  tenor  of  the  agreement  that  it 
is  to  be  performed  after  the  year,  there  a  note 
(in  writing)  is  necessary;  otherwise  not.**  Again 
it  is  said,  per  Dekison,  J.,  in  Fenton  v.  Em- 
biers,  3  Burr,  1278,  s.  c.  1  Wm.  Blackstone,  353, 
"  the  statute  of  frauds  plainly  means  an  agree- 
ment not  to  be  performed  within  the  space  of  a 
year,  and  expressly  and  specifically  so  agreed;  it 
does  not  extend  to  cases  where  the  thing  may  be 
performed  within  the  year.**  And  the  learned 
annotator  of  the  American  cases,  in  his  notes  to 
Peter  v.  Compton,  1  Smith*s  L.  C,  143,  says: 
"But  the  statute  will  not  apply,  when  the  con- 
tract can,  by  any  possibility,  be  fulfilled  or 
completed  in  the  space  of  a  year,  although  the 
parties  may  have  expected  that  its  operation 
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would  extend  throuf^h  a  mach  longer  period. 
Citing  Kent  v,  Kent,  18  Pick.,  569;  Peters  v. 
Weetborough,  19  Id.,  964;  Blake  v.  Cole,  22  Id., 
97;  Soueh  v.  Strawbridge,  2  C.  B.,  806;  Clark  v. 
Pendleton,  20  Conn.,  495;  Derby  v.  Phelps,  2 
N.  H.,  515;  Eussell  v,  Slade,  12  Conn.,  455; 
M'Lees  v.  Hale,  10  Wend.,  426;  Plimpton  v. 
CuHiss,  15  Id.,  336.**  See  further,  Peter  v. 
Compston,  1  Smith's  L.  C,  143,  et  seq,;  Smith 
on  Contracts,  109-114;  Para,  on  Contr.,  2  Vol. 
45  and  3  Vol.  35,  et  seq.,  and  the  cases  dted  in 
the  notes  to  each.    Per  Cole,  J.,  in  Ibid, 

II.  Wkjlt  will  Avoid  the  Statute. 

11.  Evidence  of  the  defendant.    A 

contract  not  to  be  performed  within  a  year  fix>m 
the  time  it  is  made  may  be  established  by  the 
IMUol  testimony  of  the  parly  to  be  charged. 
(Code,  Sec.  3667.)  Byerlee  v.  Mendel  et  oZ.,  39 
Iowa,  382. 

12.  In  an  action  to  enfbroe  such  a  contract,  it 
is  error-  to  exclude  the  contract  from  the  jury, 
if  the  evidence  of  the  defendant  tends  to  estab- 
lish it.    Id. 

18.  Admissionfl  of  defendant.  A  parol 
contract  which  is  within  the  statute  of  frauds 
may  be  established  if  not  denied  in  the  plead- 
ings or  if  admitted  by  the  party  against  whom 
it  is  sought  to  be  enforced,  but  in  such  case  the 
I)etition  should  state  the  manner  in  which  it  is 
expected  that  the  contract  will  be  proved,  other- 
wise it  wiU  be  sulject  to  demurrer.  Bdbcock  v. 
Meek,  45  Iowa,  137. 

14.  Part  performance.  Parol  evidence 
is  admissible  to  prove  a  contract  for  the  sale  of 
realty  when  it  has  been  established  that  the  parly 
to  be  charged  has  received  rent  for  the  same 
under  daim  of  ownership  based  upon  the  sale. 
Sweeney  r.  O'Hora,  43  Iowa,  34. 

16. :  preponderance  of  evidence. 

While  the  acts  relied  upon  to  constitute  part 
performance  must  be  referable  exclusively  to  the 
contract,  it  is  nevertheless  sufficient  if  their  con- 
nection therewith  be  established  l^  a  prepon- 
derance of  evidence.    Id. 

III.  Agbeeioent  to  Answbb  fob  the  Debt, 
Defaui/t  ob  Misoabbiage  of  Anotheb. 

16.  Promise  to  pay  debt  of  another. 

Where  the  promise  to  pay  the  debt  of  another 
%riBe8  out  of  some  new  and  original  considera- 
tion moving  between  the  newly  contracting  par- 


ties, the  case  is  not  within  the  statute.    John- 
son V.  Knapp,  36  Iowa,  616. 

17.  It  is  accordingly  held,  where  A  sold  a 
mare  to  B,  B  agreeing,  as  part  of  the  contract, 
to  pay  to  C,  a  sum  owing  ftom  A  to  him  for  ser- 
vices of  a  stallion,  that  the  case  was  not  within 
the  statute  and  might  be  established  by  parol 
evidence.    Id. 

18.  Where  A  promises  to  B  to  pay  the  debt 
of  C  on  default  of  the  latter,  and  B  accordingly 
presents  to  A  his  account  against  C,  parol  evi- 
dence that  A  admitted  it  to  be  correct  and  prom- 
ised to  pay  it,  is  admissible,  not  for  the  purpose 
of  establishing  the  promise  to  pay,  but  to  prove 
the  de&ult  of  C.  Harhert  v.  Skinner  et  al.,  37 
Iowa,  208. 

19.  The  rule  is  now  too  well  settled,  and  has 
been  too  long  acted  upon,  to  admit  of  question, 
that,  where  the  promise  to  pay  the  debt  of  an- 
other arises  out  of  some  new  and  original  consid- 
eration of  benefit  or  harm  moving  between  the 
newly  contracting  parties,  the  case  is  not  within 
the  statute.  Cole,  J.,  in  Johnson  v.  Knapp,  36 
Iowa,  616. 

20.  Whenever  the  main  purpose  of  the  per- 
son promising  is  not  to  answer  for  the  debt  of 
another,  but  to  subserve  some  olject  of  his  own, 
the  promise  is  not  within  the  statute  of  frauds, 
although,  in  form,  it  may  be  a  promise  to  pay 
another's  debt;  and  although,  incidentally,  the 
performance  of  it  may  have  the  e£Fect  of  extin- 
guishing the  liability  of  another.  {Mills  v. 
Brotcn,  11  Iowa,  314;  Leonard  v.  Vredenburg, 
8  Johns.,  29  (t.  e.  39);  Myers  v.  Belinger,  15  Id., 
325;  Olmstead  v.  Qreely,  18  Id.,  12;  Cleaveland 
V.  Farley,  9  Cow.,  639;  Mereien  v.  Andrus,  10 
Wend.,  461.  See,  also,  Mallory  v.  Gillett,  21 
N.  Y.,  412,  where  the  authorities  are  elaborately 
reviewed  by  Coiistock,  Ch.  J.  Also,  Lawrence 
V.  Fox,  20  N.  Y.,  268,  where  it  is  expressly  held, 
that  the  creditor  may  maintain  the  action  in  his 
own  name,  although  he  was  not  a  party,  nor 
cognizant  of  it  when  made.  See,  also,  remark 
of  Applbtok,  Ch.  J.,  in  Campbell  «.  Stewart, 
58  Me.  (i.  e.  444);  s.  c,  4  Am.  R.,  296  («.  e.  302). 
The  cases  are  classified  and  arranged  in  1 
Smithes  Lead.  Cases  (5th  Am.  ed.),  371  («.  e. 
385-9.)    Id. 

21.  Where  the  promise  to  pay  the  debt  of 
another  arises  from  a  new  consideration  moving 
between  the  newly  contracting  parties,  it  is  not 
within  the  statute  of  ftaads.  Lamb  v.  Tueleer, 
42  Iowa,  118. 
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22.  Sale  of  mortgaged  premises. 
Where  the  purchaser  of  mortgaged  property 
agrees,  as  a  part  of  the  consideration,  to  pay  the 
mortgage  debt,  the  mortgagee  may  maintain  an 
action  upon  the  agreement,  though  it  be  not  in 
writing.    Id. 

23.  Evidenoe  of  novation.  Where  the 
transaction  amotmts  to  a  novation,  parol  evi- 
dence is  admissible  to  establish  the  promise  of 
one  to  pay  the  debt  of  another.  Bawen  v.  Kurtz, 
d7  Iowa,  239. 

24.  And  it  is  held  in  the  present  case  that 
parol  evidence  is  admissible  to  show  that  the 
grantee  agreed  in  part  consideration  of.  the  pur- 
chase money  to  pay  to  a  third  party  a  debt  se- 
cured by  a  mortgage  on  the  premises  conveyed. 
Id. 

25.  If,  in  the  purchase  of  property,  a  party 
promise  to  pay  a  part  of  the  consideration  to  a 
third  party,  who  is  a  creditor  of  the  seller,  the 
case  is  not  within  the  statute.  It  is  but  the 
promise  of  the  purchaser  to  pay  his  own  debt  to 
a  particular  person.  (Leonard  v,  Brendenburg, 
8  Johns.,  29;  Baker  v.  Buckling  2  Denio,  45; 
Brawn  v.  CurtisSj  2  N.  Y.,  225;  3  Parsons  on  Con- 
tracts, 24-27.)  Chamberlain  v,  Ingalls,  38  Iowa, 
300. 

26.  Where  the  promise  to  pay  the  debt  or  dis- 
charge the  obligation  of  another  arises  out  of  a 
new  and  original  consideration  between  the 
payer  and  the  debtor,  the  case  is  not  within  the 
statute  of  frauds,  and  the  contract  is  not  re- 
quired to  be  evidenced  in  writing  and  signed  by 
the  party  to  be  charged.  Smith  v.  Cramer,  39 
Iowa,  411. 

27.  A  promise  by  a  debtor  to  pay  the  amount 
of  his  debt  to  a  creditor  of  the  one  he  owes,  by 
which  he  becomes  discharged  of  his  obligation 
by  mutual  agreement  of  all  the  parties,  is  not  a 
promise  to  discharge  the  debt  of  another  within 
the  meaning  of  the  statute  of  frauds,  but  is 
simply  a  new  agreement  resting  upon  a  sufficient 
consideration,  to  pay  his  own  debt.  Following 
Chamberlin  v,  IngalUy  38  Iowa,  300;  Lester  v. 
Bowman^  39  Iowa,  611. 

lY.  Bbsfbctihg  Rbaij  Estate. 

28.  Sale  of  realty:  speoifLo  i>erform- 
anoe.  Specific  performance  will  not  be  enforced 
of  a  parol  contract  for  the  sale  of  real  estate  by 
one  partner  to  another,  where  the  only  change 
of  poBsession  is  the  withdrawal  of  the  vendor 


and  the  continuance  of  the  vendee  in  possession. 
(Mahana  v.  Blunt,  20  Iowa,  142.)  Wilnm'  9. 
Farris,  40  Iowa,  309. 

29.  Under  an  oral  agreement  that  defendant 
would  convey  to  plaintiff  its  interest  in  certain 
real  estate,  if  the  plaintiff  would  procure  and 
pay  in  consideration  therefor  a  certain  specified 
amount  in  the  warrants  of  the  county  of  Jasper; 
the  warrants  were  tendered  to  defendant's 
agents,  according  to  the  terms  of  the  agreement, 
whereupon  defendant  refused  to  convey:  Held^ 
that  the  contract  was  within  the  statute  of  frauds, 
and  specific  performance  should  not  be  decreed. 
Wilson  V,  The  C,  R.  I,  dt  P.  R,  Co.  et  al.,  41 
Iowa,  443. 

80.  Parol  lease  of  school  house  site. 

A  school  house  was  erected  under  an  agreement 
with  the  owner  of  the  land  apon  which  it  was 
placed  that  the  district  should  have  free  nsie  of 
the  land  as  long  as  the  school  house  remained 
thereon :  Held,  that  the  contract  was  not  within 
the  statute  of  frauds.  Diet.  Tp.  of  Concin  v. 
Moorehead,  43  Iowa,  466. 

81.  Sale  of  real  estate  at  auction  by 
an  administrator.  A  sale  of  real  estate  at 
auction  under  an  order  of  the  proper  court  is 
within  the  statute  of  frauds.  Wingate  v.  Her- 
schauer,  42  Iowa,  506. 

82.  Where  the  administrator  served  as  auc- 
tioneer at  a  judicial  sale  of  realty  belonging  to 
his  decedent's  estate,  and  made  and  signed  a 
memorandum  containing  the  terms  and  condi- 
tions of  the  sale,  it  was  held  that  the  adminis- 
trator was  disqualified  by  his  interest  in  the 
estate  from  appearing  as  the  agent  of  the  pur* 
chaser,  and  that  the  latter  would  not  be  bound 
by  the  memorandum.    Id. 

y.  Rbspbotikg  Pebsokal  Pbopebtt. 

88.  Where  article  is  not  ready  for  de- 
livery. That  portion  of  our  statute  of  frauds 
requiring  the  evidence  of  contracts  respecting 
the  sale  of  personal  property,  where  no  part  of 
the  property  is  delivered  or  price  paid,  to  be  in 
writing,  does  not,  under  section  4008  of  the  Re- 
vision, apply  where  the  article  sold  is  not  at  the 
time  owned  by  the  vendor  and  ready  for  delivery, 
and  labor,  skill  or  money  are  necessarily  to  be 
expended  in  producing  or  procuring  the  same. 
The  same  rule  applies  to  an  agreement  for  a 
lien  upon,  and  respecting  the  possession  of  prop- 
erty in  this  condition.  Broum  v.  Allen^  35  Iowa, 
306.    Citing  Partridge  v.  WiUy,  8  Id.,  459. 
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84* :  rale  applied.    A  entered  into  a 

verbal  contract  with  B  to  the  effect  that  A  should 
from  time  to  time  advance  money  to  B  for  the 
pQipofie  of  enabling  the  latter  to  purchase  grrain; 
for  which  sums  sp  advanced  A  was  to  have  a 
lien  upon  the  grain  to  be  purchased,  as  security 
for  his  advances,  and  a  right  to  take  possession 
thereof  whenever  he  deemed  it  for  his  interest: 
Held,  that  the  contract  was  vnthin  the  excep- 
tion above  stated  and  enforceable  accordingly. 
Id. 

86.  Where  contract  is  sought  to  be 
enforced  on  evidence  of  opposite  party. 

Under  the  provisions  of  our  statute  no  evidence 
is  competent  to  establish  a  parol  contract  for  the 
.purchase  of  goods,  where  no  part  of  the  same 
were  delivered  nor  any  portion  of  the  price  paid, 
except  that  of  the  party  against  whom  it  is  sought 
to  be  enforced.  Bumaide  dt  Co.  v.  Batoaon  dk 
Co.,  37  Iowa,  639. 

86.  This  exception  does  not  embrace  an  agent 
of  the  i>arty,  he  not  being  held  to  come  within 
either  the  letter  or  the  spirit  of  the  statute.    Id. 

87.  What  constitutes  delivery.  Where, 
in  a  sale  of  land,  the  vendee  pointed  out  certain 
cattle  of  his  which  were  running  with  others  in 
a  pasture  and  designated  their  price,  which  the 
vendor  agreed  to  take  as  they  were  and  at  the 
stipulated  price,  it  was  held,  that  this  consti- 
tuted a  delivery  of  the  cattle  and  took  the  sale 
out  of  the  statute  of  frauds.  Broton  v.  Wade, 
42  Iowa,  647. 

88.  Fart  payment:  debt.  Whether  an 
agreement  that  a  debt  of  the  vendee  to  the  ven- 
dor should  be  applied  upon  the  purchase  price 

-would  satisfy  the  requirements  of  the  statute, 
qwere.    Id. 


STATUTE  OF  LIMITATIONS. 

I.  GENEBAIiLT. 
II.  COMMENCSMIENT    Ain>    OfBRATIOK    OF 

THE  Statute.  ' 

in.  In  Actions  RESPECTnra  Bbaij  Estate. 
(1.)  In  general. 
(2.)  Adverse  possession, 

IV.  In  Equttablb  Actions. 
y.  In  Other  Actions. 
TI.  What  will  Remoyb  the  Bab  of  the 

Statute. 


I.  Gbnebaixt. 

1.  What  deemed  commencement  of 
action.  The  commencement  of  the  action, 
which  terminates  the  running  of  the  statute  of 
limitations,  is  the  service  of  the  notice  or  ite  de- 
lively  to  the  sheriff  for  service.  Cobb,  BUtsdd 
dt  Co.  V.  The  III.  Cent.  B.  B.  Co.,  38  lowa^ 
601. 

2.  Where  the  original  notice  was  not  served 
until  a  month  after  the  petition  was  filed,  the 
court  will  presume  that  the  notice  was  delivered 
to  the  sheriff  at  the  time  of  filing  the  petition, 
with  the  intent  that  it  be  served  immediately, 
and  after  that  time  the  operation  of  the  statute 
of  limitetions  will  be  suspended.  Snyder  v, 
Ives,  42  Iowa,  157. 

8,  Filing  of  amendments.  An  amend- 
ment of  a  petition  which  sets  up  no  cause  of 
action,  but  simply  states  the  original  in  another 
form,  may  be  filed  after  the  lapse  of  the  statotoiy 
period  of  limitation.  Cobb,  Blasdel  <t  Co.  v. 
The  III.  Cent.  B.  B.  Co.,  38  Iowa,  601. 

4.  The  statute  of  limitations  pertains 
to  the  remedy 9  and  not  to  the  right  of  action 
or  validity  of  the  cause  of  action,  and  the  States 
are  not  prevented  by  Art.  IV,  Sec.  1,  of  the  Con* 
stitution  of  the  United  States,  from  enacting 
such  stetute  barring  actions  upon  judgmento 
rendered  in  other  Stetes.  Meek  v.  Meek,  45 
Iowa,  294. 

5.  Demurrer.  A  petition  is  not  demurrable 
on  the  ground  that  ite  cause  of  action  is  baned 
by  the  stetute  of  limitations,  unless  it  affirmar 
tively  appears  therefrom  that  it  was  barred 
either  by  the  laws  of  this  or  some  other  State. 
Shearer  v.  Mills  et  al.,  85  Iowa,  499.  See 
MouUon  V.  Walsh,  30  Id.,  361. 

6«  Where  the  petition  in  an  action  shows  that 
ite  cause  of  action  is  barred  by  the  statete  of 
limitations,  it  may  be  assailed  by  demurrer. 
Section  2742  of  the  Revision  of  1860,  providing 
that  the  limitetion  of  the  statute  should  not  ap- 
ply *'if  from  the  answer  of  defendant  or  from 
his  testimony  as  a  witness,  it  affirmatively  ax>- 
pears  that  the  cause  of  action  still  justiy  sub- 
siste,**  was  repealed  by  section  35,  chapter  167, 
Laws  of  1870.  Springer  v.  The  County  cf  Clay, 
35  Iowa,  241. 

7.  Must  be  specially  pleaded:  waiver 
of  as  a  defense.  The  statute  of  limitations  is 
not  available  unless  pleaded  as  a  defense  in  the 


STATUTE  OF  LIMITATIONS. 


873 


Commencement  and  Operation  of  the  Statute. 


answer,  or  taken  advantage  of  by  demnrier. 
Bdbinson  et  aL  AUen,  37  Iowa,  27. 

8.  Claim  against  estate:   judgment. 

Hie  allowance  by  the  county  court  of  a  claim 
filed  therein  against  an  estate,  and  ordering 
payment  of  the  same,  do  not  constitute  a  judg- 
ment within  the  meaning  of  section  2740  of  the 
Bevision,  limiting  actions  on  judgments  of  courts 
not  of  record,  to  ten  years.  Smithy  Murphy  dt 
Co,  v»  Shawhaitf  administrator^  87  Iowa,  533. 

9.  The  filing  and  allowance  of  the  claim  in 
the  county  court  is  regarded  as  equivalent  to 
filing  a  petition  in  an  action,  and  the  action  will 
be  considered  as  pending  until  the  claim  is  paid 
or  otherwise  disposed  of.    Id, 

10.  Devisee  may  avail  himself  of  the 
defense.  A  devisee  charged  with  the  debts 
of  his  testator  may  avail  himself  of  any  defense, 
including  the  statute  of  limitations,  which  coul(^ 
be  used  by  the  executor  if  sued  upon  the  same 
debt.    Huston  v,  Huston,  37  Iowa,  668. 

11.  Laws  of  another  state.  Section  2534* 
of  the  Code  does  not  require  that  one  shall  have 
become  a  resident  of  this  State  to  be  entitied  to 
plead  that  the  cause  of  action  is  barred  by  the 
laws  of  the  State  in  which  he  has  resided.  Le- 
hreeht  v.  Wilcoxon,  40  Iowa,  93. 

12.  Minor,  The  statute  of  limitations  will 
not  operate  to  bar  a  minor  of  his  right  of  action 
for  the  recovery  of  really.  Lloyd  v.  Bunce,  41 
Iowa,  660. 

II.  CoifMEKCBXENT  AND  OfESATION  OF  THB 

Statutx. 

18.  Will  not  run  against  oounty  in 
matters  pertaining  to  sohool  ftind.  In 
matters  pertaining  to  the  school  fund  the  statute 
of  limitations  will  not  run  against  the  county. 
Following  The  County  of  Des  Moines  v,  Harker, 
84  Iowa,  84.  Kellogg  v,  Decatur  County,  38 
Iowa,  524. 

14.  Runs  against  a  county  in  other 
eases.  The  statute  of  limitations  will  operate 
to  bar  an  action  by  a  county  not  commenced 
within  the  period  limited  by  the  statute.  44 
Iowa,  368. 

16.  Not  against  non-residents.    The 

statute  of  limitations  will  not  run  in  favor  of 

*  Swnvow  9864.  When  a  ctiue  of  action  has  been  folly 
benred  hv  the  lawa  of  any  couutrj  where  the  defendant 
hae  pmfioaalT  resided,  snoh  bar  ahnll  be  the  eame  defense 
here  as  thoogh  it  had  arisen  nnder  the  provisions  of  this 
chapter;  bnt  this  section  shall  not  apply  to  caoaes  of 
aetion  arising  within  this  state. 


non-residents  of  the  State.  Weaver  v.  Carpen^ 
ter,  42  Iowa,  343;  Heaton  v,  Fryherger,  38  Id.» 
185;  GilleUe  v.  Hill,  32  Id.,  120. 

16.  Besidence:  citisenship.  Residence 
and  not  citizenship  is  contemplated  in  the  stat- 
ute prescribing  limitations  upon  the  time  of 
bringing  actions,  and  the  statute  runs  in  favor 
of  a  debtor  who  has  his  domicile  in  the  State. 
Savage  v,  Scott  etal,,^  Iowa,  130;  Lebrecht  v, 
WUcoxson,  40  Iowa,  93. 

17.  The  statute  ceases  to  run  when  the  debtor 
becomes  a  non-resident,  but  revives  upon  his  de- 
mise.    Id, 

18.  Guardian  and  ward.  When  the  ward 
becomes  of  age,  his  cause  of  action  against  his 
guardian  for  his  property  in  the  lattar's  hands 
becomes  complete,  and  if  he  fail  to  bring  suit 
within  the  time  limited  by  statute,  the  claim  is 
barred.  Humphreys  v.  Mattoon  et  al,,  43  Iowa, 
556. 

19.  Swamp  land  agent.  The  board  of 
supervisors  employed  an  agent  to  procure  and 
furnish  proof  of  the  character  of  its  swamp  lands 
and  secure  compensation  therefor  from  the  gen- 
eral government:  Held,  that  his  cause  of  action 
against  the  county  for  services  accrued,  not  at 
the  time  when  the  county  received  its  scrip,  but 
at  the  time  of  the  completion  of  his  work  under 
the  contract,  and  that  his  right  of  action  was 
barred  in  five  years  from  that  time.  Baker  v. 
Johnson  Co.,  43  Iowa,  645. 

20.  BeviTor  of  judgment.  The  revivor 
of  a  judgment  by  scire  faciei  is  simply  a  pro- 
ceeding to  enforce  the  judgment,  and  does  not 
have  the  effect  of  a  new  judgment,  vrith  respect 
to  the  operation  of  the  statute  of  limitations. 
The  statute  commences  to  run  at  the  date  of 
the  original  judgment.  Meek  v.  Meek,  45  Iowa, 
294. 

21.  Persons  in  military  service.   The 

period  of  exemption  granted  to  persons  in  the 
military  service,  is  not  to  be  included  in  com- 
puting the  statute  of  limitations,  and  the  time 
of  service  and  exemption  of  such  persons  should 
be  deducted  in  actions  against  them.  Chapter 
12,  Laws  Extra  Session,  1862.  Gray  v.  Spanton, 
35  Iowa,  508.  See  Edmonds  v,  McCudder,  20 
Id.,  520. 

22.  Amendment  of.  The  amendment  of 
the  statute  of  limitations  will  not  act  retro- 
spectively to  revive  an  action  already  barred. 
Thompson  v.  Read,  41  Iowa,  48. 
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28. :  rale  applied.    An  action  upon 

a  note  ezecnted  in  this  State  was  barred  by  the 
statutes  of  Minnesota,  where  defendant  had  re- 
sided: Heldf  that  the  enactment  of  section  10, 
chapter  17,  Acts  Thirteenth  General  Assembly, 
would  not  operate  to  remoye  the  bar.    Id, 

24.  The  repeal  of  a  statute  of  limitation,  and 
of  course  an  amendment  thereof,  cannot  act 
xetrospectively  so  as  to  disturb  rights  acquired 
thereunder  and  deprive  parties  of  protection  to 
which  they  were  fully  entitled  under  the  prior 
enactments.  Actions  barred  under  the  statute 
are  not  revived  upon  its  repeal.  (Norris  v. 
Slaughter,  19  Green,  838  (346);  Specker  v. 
WaheUy^  11  Wis.,  432;  McKinney  v.  Springer, 
8  Blackf.,  506;  Stepp  v.  Brown,  2  Ind.,  647; 
Davis  V,  Monroe,  1  How.  (Miss.),  183;  Wiers  dt 
Peck  V,  Farr,  25  Vt.,  41;  Shelley  v.  Gray,  11 
Wheat,  361;  Woaet  v,  Wameeke,  3  N.  H., 
478.)    Id. 

26.  On  oi>en  aooount :  must  not  be  in- 
termpted.  To  constitute  a  continuous  open 
corrent  account  upon  which  the  statute  of  limi- 
tations will  begin  to  run  only  from  the  date  of 
the  last  item  (Rev.,  g  2743),  the  account  must 
not  be  interrupted  or  broken,  but  constitute 
a  running,  connected  series  of  transactions. 
Tucker  v.  Quiniby,  37  Iowa,  17. 

26.  An  account  which  was  broken  by  a  hiatus 
of  nearly  two  years,  and  was  then  resumed  by 
charges  of  a  different  nature  and  outside  of  the 
ordinary  business  of  the  creditor,  does  not  con- 
stitute such  an  account,  and  the  statute  will  be 
held  as  commencing  to  run  from  the  date  of  the 
last  item  before  the  interruption.    Id, 

27.  The  statute  of  limitations  commences  to 
nm  from  the  date  of  the  last  item  of  an  account 
current,  whether  such  an  item  be  upon  the  debit 
or  credit  side.  Mills  dt  Co.  v.  Daties,  42  Iowa, 
91. 

28.  That  the  price  of  certain  articles  charged 
in  the  account  had  been  agreed  upon  between 
the  parties  will  not  place  such  articles  in  a  dif- 
ferent condition,  respecting  the  operation  of  the 
■tatate  of  limitations,  from  the  balance  of  the 
account,  which  did  not  become  the  subject  of  a 
special  agreement.    Id. 

29.  When  goods  sold  or  work  performed  un- 
der a  contract  are  properly  the  subject  matter 
of  a  general  account  containing  other  items  in 
addition,  the  bar  of  the  statute  will  not  apply  to 
them  in  any  other  sense  than  to  the  general 


account,  aud  an  action  may  be  maintained 
thereon  at  any  time  before  the  statutory  limit 
has  transpired  since  the  date  of  the  last  item  of 
the  account.    Id. 

80.  If  a  contract  for  the  support  of  a 
minor  child  fixed  no  time  for  its  terminationi 
it  is  presumed  to  be  entire  in  point  of  time,  and 
no  part  of  the  charge  for  services  is  barred  by  the 
statute  of  limitations  until  five  years  from  the 
time  when  the  contract  expired.  {Moeer  v» 
Crooks,  32  Iowa,  172;  Wendeling  p.  Besser,  31 
Id.,  248.    Carroll  v.  McCoy,  40  Iowa,  38. 

81.  Gtoneral  rule  as  to  when  bar  will 
apply.  The  bar  of  the  statute  does  not  apply 
where  the  remedy  is  sought  as  soon  as  the  right 
is  invaded,  or  the  cause  of  action  anses.  Fisher 
et  al.  V.  Beard,  40  Iowa,  625. 

III.  In  Actioks  rbspbctikg  Real  Estate. 
(1)  In  general. 

82.  Tenants  in  common.  Where  the 
right  of  action  of  tenants  in  common  would  be 
barred  by  adverse  i)Osses8ion  or  the  statute  of 
limitations,  except  as  to  one  who  is  within  an 
exception  or  saving  clause  of  the  statute,  as  for 
instance  a  minor,  the  right  of  the  others  ia  not 
thereby  saved.  {Jackson  v.  Brandt,  2  Cairns, 
169;  Moore  v.  Armstrong,  10  Ohio,  11;  Bronson 
V.  Adams,  Id..  135;  Angell  on  lien,  §  484; 
MarsteUer  v.  McClean,  7  Cranch,  150.)  Peters 
et  al.  V.  Jones  et  al.,  35  Iowa,  512. 

88.  InflEUicy.  The  statute,  limiting  the 
time  within  which  actions  for  the  recovery  of 
real  property  may  be  commenced,  is  not  suspen- 
ded during  in&ncy  by  the  provisions  of  section 
2535  of  the  Code.*  It  simply  gives  him  one 
year  within  which  to  commence  the  action  after 
attaining  his  majority.  Matthews  v.  Stephens 
e<al.,  89Iowa,279. 

84.  Trust:  contract.  Plaintiffs  alleged 
that  they  exchanged  certain  real  estate  with  W., 
defendant's  intestate,  for  the  land  in  controversy 
in  1851 ;  that  a  part  of  them  executed  a  convey* 
ance  therefor  soon  after  the  exchange  and  the 
remainder  in  1857,  after  they  had  attained  their 
majority,  W.  making  an  agreement  in  parol  to 
convey  at  a  future  time :    Held, 

1.  That  the  statute  of  limitations  would  bar 

*  Saonoir  3685.  The  time*  limited  for  Mttona  hantn, 
exospt  thoM  brought  for  peoaUlM  aod  f orfoltares,  alull, 
in  f  ftYor  of  minors  as  defined  by  tUe  Code,  and  pereons 
insane,  be  extended  so  that  they  shall  have  one  year  from 
and  after  the  termination  of  mdtk  diaabUitj  nifthin  wUeli 
to  oommflBoe  said  aotiotts. 
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plaintiff  *8  recovery  under  the  express  agree- 
ment, ten  years  after  their  conveyance  to  W. 
2.  That  if  a  tmst  resulted  it  would  be  an  im- 
plied trust,  to  which  the  lapse  of  time  would 
interpose  an  equitable  bar.  Harbour  et  al. 
V,  RhinehaH,  89  Iowa,  672. 

86.  The  statute  of  limitations,  or  the  equita- 
ble bar  by  lapse  of  time,  in  analogy  to  the  stat- 
ute, will  apply  to  limit  and  control  the  right  of 
action  in  equity,  in  cases  of  implied  or  resulting 
tmsL  (Johnson  v.  Hopkins,  19  Iowa,  49,  and 
oases  there  cited;  Newman  v.  De  Lorimer  et  al„ 
Id.,  243,  and  cases  cited;  Hill  on  Trustees,  264 
(or  page  509  of  4th  Am.  ed.),  and  caseses  cited 
in  note  3;  and  see,  diiecUy  to  the  point, 
Strimpfler  v,  Roberts,  18  Penn.  St.,  300;  Far- 
nam,  Adm'r,  v.  Brooks,  9  Pick.,  212;  Peters  v. 
Jones,  35  Iowa,  512.)    Id, 

Be.  Will  not  ran  in  favor  of  a  non- 
resident owner.  The  statute  of  limitations 
will  not  run  in  favor  of  a  non-resident,  to  bar  an 
action  for  recovery  of  real  estate  after  ten  years, 
notwithstanding  the  non-resident  owner  has 
always  had  a  tenant  in  possession.  Heaton  v, 
Fryherger,  38  Iowa,  186. 

Argu.  1.  The  language  of  the  statute  is  gen- 
eral, and  an  exception  will  not  be  inferred. 

Argu,  2,  The  failure  to  incorporate  the  statute 
of  1843.  which  excepts  real  and  possessory 
actions  from  the  provision  that  the  statute 
shall  not  run  during  absence  from  the  terri- 
tory, into  subsequent  legislation,  is  an  evi- 
dence that  such  legislation  was  intended  to 
have  a  different  effect. 

Argu,  d.  In  an  action  for  the  recovery^f  real 
property,  plaintiff  may  recover  damages  for 
the  detention.  This  is  inconsistent  with  the 
theory  that  such  an  action,  if  not  brought 
against  the  tenant  of  a  non-resident  owner, 
wiU  be  barred  notwithstanding  the  non- 
residence.    Id, 

87.  Use  and  ocoapation  of  real  estate. 
An  action  to  recover  for  the  use  and  occupation 
of  real  estate  must  be  brought  within  ^yq  years 
from  the  time  when  the  cause  of  action  accrued. 
It  is  not  of  the  class  of  actions  contemplated  in 
section  3261  of  the  Code,*  which  may  be  institu- 
ted within  six  years.  Ttthetts  et  al,  v,  Morris, 
42  Iowa,  120. 

*  8«inoii  8281.  The  plaintiff  cannot  noorer  for  the 
we  end  occnpetlon  of  the  premleee  for  more  then  elx 
jMn  prior  to  the  commenoement  of  the  action. 


88.  Landlord  and  tenant.  A  tenancy 
will  not  be  presumed,  for  the  purpose  of  pre- 
venting the  operation  of  the  statute  of  limita- 
tions, to  continue  after  the  landlord  has  been 
adjudged  not  to  be  the  owner  of  the  leased 
property,  notwithstanding  the  lease  may  not 
have  expired.    Id, 

89.  Boundary  line:  referees.  Where 
two  parties  who  owned  adjacent  tracts  of  land 
submitted  the  determination  of  their  boundary 
line  to  referees  and  accepted  the  line  fixed  by 
them,  but  failed  to  describe  it  correctly  in  their 
deeds,  it  was  held,  that  possession  for  more  than 
ten  years  in  accordance  with  the  line  fixed  by 
the  referees,  would  bar  an  action  by  one  of  the 
parties  to  recover  a  piece  incorrectly  embraced 
in  his  deed.  Foulke  v,  Stoekdale  et  al.,  iO 
Iowa,  99. 

(2)  Adverse  possession, 

(See  title  Advkrsb  Possession.) 

40.  Must  be  under  claim  of  right  or 
color  of  title.  To  enable  a  party  to  success- 
fully plead  the  statute  of  limitations,  he  must 
show  an  actual  adverse  possession  for  the  requi- 
site period  under  claim  of  right  or  color  of  title. 
Larum  v,  Witmer,  35  Iowa,  244.  But  is  suffi- 
cient if  held  under  daim  of  right  alone.  Calvin 
V.  MeCune,  89  Id.,  502. 

41.  Must  have  continued  ftill  statutory 
period.  To  constitute  title  by  adverse  posses- 
sion, such  possession  must  have  continued  for 
the  full  statutory  period.  Hollenbeck  v.  Riley, 
35  Iowa,  105. 

42.  Will  not  operate  against  minors. 

Adverse  possession  of  real  estate,  either  actual 
or  constructive,  for  ten  years,  will  not  deprive 
minors  of  the  right  of  action  to  quiet  title. 
(Rev.,  Sec.  2747.)  McOinnis  et  al,  v.  Edgell,  39 
Iowa,  419. 

48.  What  will  constitute  color  of  title. 

Adverse  possession  under  a  sale  pursuant  to  a 
deed  of  trast,  although  the  sale  was  made  with- 
out sufficient  notice,  is  based  upon  color  of  title, 
and  is  entitled  to  the  protection  of  the  statute 
of  limitations.  Gebhard  et  al,  v,  Sattler  et  aZ., 
40  Iowa,  152. 

44.  The  statute  of  limitation  will  run 
in  &yor  of  a  trustee  of  a  resulting  or 
construotiye  trust  from  the  time  he  disavows 
the  obligation  of  the  trust  and  sets  up  a  daim 
in  his  own  right  to  the  tmst  property.    {Peterg 
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V.  Jones y  35  Iowa,  512;  Elmendorf  v,  Taylor^ 
10  Wheat.,  153;  Boom  v.  Chiles,  10  Pet.,  177.) 
Id, 

46.  Mortgagor  and  mortgagee:  ad- 
verse possesfidon.  When,  in  an  action  to 
cancel  a  deed  intended  to  operate  as  a  mortgage, 
the  mortgagee  having  been  in  possession,  the 
statute  of  limitation  was  pleaded  in  bar  of  a  re- 
ooveiy,  it  was  held: 

1.  That  a  mortgagee  in  possession,  after  hav- 
ing received  payment  of  the  debt,  will  not 
be  protected  by  the  statute  of  limitations, 
unless  it  be  shown  that  he  has  held  adversely 
to  the  mortgagor  for  the  period  which  limits 
recovery  of  the  land. 

2.  That  the  relation  of  mortgagee  and  mort- 
gagor is  analagous  to  that  of  the  trustee  and 
cestui  que  trusty  and  possession  of  the  land 
covered  by  the  mortgage  by  either  is  not,  as 
to  the  other,  adverse.  Green  v.  Turner,  38 
Iowa,  112. 

40.  Foreclosure  proceedings.    Actual, 
open,  adverse  possession  for  more  than  ten  years, 
under  a  claim  of  titie,  is  a  bar  to  a  right  to  fore- 
close a  mortgage  upon  which  the  right  of  action 
had  accrued  before  the  adverse  possession  began. 
{Johnson  V,  Hopkins,  19  Iowa,  49;  Newman  v, 
DeLorimer,  Id.,  244;  Close  v,  Samm,  21  Id., 
503;  Gower  v.  Winchester,  33  Id.,  302.)    Jami- 
son V.  Perry  et  al.,  38  Iowa,  14. 
Argu,  1,    The  object  of  the  statute  of  limita- 
tions is  to  give  security  to  the  inferior  titie 
when  fortified  by  continued  adverse  posses- 
sion, and  this,  although  the  paramount  titie 
be  of  record. 
Argn,  2.    Such  i>os8e88ion  will  toU  the  right 
of  one  having  a  complete  titie;  a  fortiori  it 
will  toll  that  of  a  mortgagee.    Id, 

rV.  In  Equitable  Actions. 

47.  Foreclosure  of  mortgage.  Where, 
by  reason  of  the  non-residence  of  the  defendant, 
which  under  the  statute  is  deducted  from  the 
period  of  limitation,  an  action  on  a  promissory 
note  is  not  barred,  neither  is  an  action  or  pro- 
ceeding to  foreclose  a  mortgage  or  deed  of  trust 
securing  such  note.  Clinton  County  v.  Cox  et 
al,,  37  Iowa,  570.  See  Mahon  v,  Cooley,  36  Id., 
479,  as  applying  the  same  principle. 

48«  In  actions  for  relief  on  ground  of 
fraud:  change  of  statute.  Where  a  cause 
of  action,  based  upon  fraud,  had  not  accrued 
more  than  five  years  before  the  enactment  of  the 


statute  prescribing  that  "  actions  for  relief  on 
the  ground  of  fraud  or  miBtAke  shall  not  be 
deemed  to  have  accrued  until  the  fraud  or  mis- 
take shall  have  been  discovered,"  it  was  held 
that  the  right  of  action  would  continue  until 
barred  by  the  later  statute.  Higgins  r.  Men- 
denhall,  42  Iowa,  675. 

49.  Must  be  brought  within  five  years. 
An  action  for  relief  on  the  ground  of  iraad  must, 
under  subdivision  4  of  section  2740  of  the  Revis- 
ion, be  brought  within  five  years  from  the  dis- 
coveiy  of  the  fraud  or  it  will  be  barred  l^  the 
statute  of  limitations.  Halenbeck  v.  Riley,  35 
Iowa,  105. 

60.  Section  2530  of  the  Code,*  providing  that 
the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,  applies 
only  to  cases  where  relief  is  asked  in  contxo- 
versies  heretofore  solely  cognizable  in  courts  of 
chancery.    Brown  v.  Brown  et  al„  44  Iowa,  349. 

61.  B.  conveyed  to  his  son  who  died  shortiy 
afterward,  leaving  an  illegitimate  son  whom  he 
had  recognized;  after  the  death  of  his  son  B. 
again  conveyed  the  property  to  another,  in  fraud 
of  the  rights  of  the  illegitimate  son,  who  had  no 
knowledge  of  the  existence  of  the  estate  of  his 
father  until  twenty  years  afterward,  whereupon 
he  immediately  commenced  his  action:  Held, 
that  it  was  barred  by  the  statut  .    Id. 

62.  Counter-claim.  It  was  agreed  in  a 
foredosuro  proceeding,  that  the  mortgaged  prop- 
erty should  be  taken  at  the  sale  in  full  satisfac- 
tion of  the  judgment,  and  accordingly  the  debtor 
fiuled  to  claim  for  certain  payments  he  had 
made:  Held,  that  the  statute  of  limitations 
would  not  run  against  the  counter-claim,  until 
after' the  repudiation  of  the  agreement.  Savery 
V,  Sypher,  39  Iowa,  675. 

68.  Fraudulent  concealment.  An  ac- 
tion upon  the  bond  of  the  treasurer  of  a  school 
district,  not  being  based  upon  fraud  although  by 
frauduluent  concealment  the  forfeiture  of  the* 
bond  was  not  discovered  until  after  the  bar  of 
the  statute  had  intervened,  is  not  saved  by  the 
provisions  of  section  2530  of  the  Code.  (Poire- 
shiek  County  v,  Ogden,  7  Iowa,  177;  The  State 
V.  Dyer,  17  Id.,  222;  PrescoU  v.  Gonser,  34  Id., 
175.)  The  Diet.  Tp.  of  Boone  v.  French,  40 
Iowa,  601. 

*  SaonoN  2)580.  In  Mstioni  for  ralief  on  the  groona  of 
tnxxA  or  misUke,  »nd  In  actions  for  trMpMS  to  prupcitj. 
the  oanee  of  ectlon  ihall  not  be  deemed  to  hare  eocnied 
until  the  fraud,  mistake,  or  trespass  complained  of  shall 
have  been  disoorered  by  the  party  aggitored. 
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64.  Where  the  i>arty  against  whom  a  cause 
of  action  existed  in  favor  of  another,  by  fraud  or 
actual  fraudulent  concealment  prevented  such 
other  from  obtaining  knowledge  thereof,  the 
statute  would  only  commence  to  run  from  the 
time  the  right  of  action  was  discovered,  or 
might  by  the  use  of  diligence  have  been  discov- 
ered. {Booth  V.  Lord  Washington^  Bir.  Pari. 
Gas.,  163;  Hovenden  v.  Lord  Annealey,  2  Sch. 
&  Lefr.,  607  (i.  e.  634);  Western  v.  Carttaright, 
Select  Cas.  in  Ch.,  34;  South  Sea  Co.  v.  Wy- 
mondrell,  3  Peere  Wm.,  143;  Deloraine  v. 
Browne,  3  Bro.  Ch.,  633;  Bree  v,  Holbeek,  2 
Dong.,  6M;  recognized  in  Short  v.  MeCarthy^S 
Bam  &  Aid.,  403;  confirmed  in  Brown  v,  How- 
ard, 2  B.  &  B.,  73,  s.  c,  4,  J.  B.  Moore,  508; 
Clark  V,  Hougham,  2  Bam.  &  Criss,  149; 
Granger  v.  George,  5  Id.,  149,  8.  c,  7,  Dowl.  & 
Ryl.,  729;  Howell  v.  Young,  5.  Barn.  &  Cress., 
259;  Ex  parte  Bolton,  1  Mont.  &  Ayrton,  '60; 
Macdonald  v.  Macdonald,  1  Bligh.,  315;  Wally 
9.  Wally,  3  Bligh.,  12;  Cooper  v.  Godmond,  9 
Bing.,  748.  And  the  same  doctrine  has  been 
recognized  and  established  in  this  country.  See, 
First  Mass.  8.  P.  Co.  v.  Field,  3  Mass.,  201; 
Bishop  V.  Little,  3  Qreenl.,  405;  Morton  v. 
Chandler,  8  Greenl.,  9;  Cole  v.  McGlathery,  9 
Greenl.,  131;  Sherwood  v,  Sutton,  5  Mason,  143, 
where  Judge  Stoiy  reviews  the  English  and 
American  cases  at  length;  Payne  v.  Hathaway, 
3  Yermt.,  212;  Mussi  v.  Lorain,  1  P.  A.  Brown 
(Penn.),  59;  Pennoch  v.  Freeman,  1  Watt.,  401; 
Jones  17.  Conaway,  4  Yeates,  109;  Hamell  v. 
Kelley,  2  McCord,  426;  Homer  v.  Fish,  1  Pick., 
435;  Wells V.  Fish,  3  Pick.,  73,  and  cases  cited 
in  note,  page  75,  and  many  other  and  later  cases; 
see,  also,  2  Greenl.  on  £v.,  §448,  and  cases 
cited.  The  same  doctrine  is  recognized  in  courts 
of  equity  in  New  York;  Butine  and  wife  v. 
Varian,  1  Edward's  Ch.,  343,  and  other  cases; 
while  it  is  not  there  enforced  by  oomrts  of  law. 
Troupe  v.  Smith,  20  Johns.,  40.  Similar  rules 
obtain,  also,  in  North  Carolina  and  Virginia. 
Hamilton  v.  Sheppard,  2  Murphy,  115;  Callis 
V.  Waddy,  2  Munf.,  511;  see,  aJso,  Shelby  v. 
Shelby,  Cooke's  (Tenn.),  183.)    Id. 

66«  To  defeat  the  bar  of  the  statute,  actual 
fraudulent  concealment  must  be  averred  and 
shown;  mere  ignorance  is  not  sufficient.    Id. 

66.  When  the  party  against  whom  a  cause  of 
action  exists,  by  fraud  or  actual  fraudulent  con- 
cealment prevents  the  party  in  whose  favor  it 
exists  from  obtaining  knowledge  of  it,  the  stat- 
48 


ute  only  coomiences  to  run  from  the  time  the 
right  of  action  is  discovered,  or  might  by  the  use 
of  diligence  have  been  discovered.  Findley  et 
al.  V.  Stewart  etal,,4B  Iowa,  655. 

67.  When  there  is  no  fraudulent  concealment 
of  the  fact  that  a  right  of  action  exists,  but  a 
concealment  merely  of  the  existence  of  property 
from  which  a  judgment  might  be  satisfied,  tiie 
operation  of  the  statute  of  limitations  is  not  sus- 
pended by  section  2530  of  the  Code.  Humphrey 
V.  Mattoon  et  al.,  43  Iowa,  556. 

68.  In  an  adjustment  of  disputed  claims  to 
land  B.,  one  of  the  claimants,  in  whom  the  titie 
was  conceded  to  be,  gave  a  bond  for  a  deed  to 
M.,  the  other  claimant,  in  1856;  subsequentiy, 
upon  payment  of  a  part  and  tender  of  the  bal- 
ance of  the  purchase  money,  B.  refused  to  con- 
vey and  informed  M.'s  agent  that  he  had  con- 
veyed to  W.,  from  whom  he  afterwards  procured 
a  reconveyance  and  on  the  same  day  tendered 
the  deed  to  the  fomier,  who  refused  it  until  he 
should  be  able  to  ascertain  if  it  was  in  B./s  power 
to  give  a  deed;  B.  afterwards  conveyed  to  G., 
but  in  a  suit  instituted  by  B.  against  the  heirs 
of  G.,  he  testified  that  the  conveyance  was  but 
a  mortgage  to  secure  advances  of  money;  in 
1873,  M.  brought  an  action  to  compel  a  convey- 
ance and  for  an  accounting  of  rents  and  profits:  ' 
Held,  that  the  action,  being  commenced  within 
five  years  after  the  disooveiy  of  the  fraud,  was 
not  barred  by  the  statute  of  limitations.  Muit 
V.  Bozarth  et  ux.,  44  Iowa,  499. 

69.  When  sale  is  void.  Section  2529  of 
the  Code  will  not  susi)end.  the  operation  of  the 
statute  of  limitations  until  the  discovery  of  the 
fraud,  in  the  case  of  a  sale  absolutely  void,  since 
a  deed  thereunder  would  be  no  defense  to  re- 
covery in  an  action  at  law.  G^hard  v.  Sattlsf 
et  al,  40  Iowa,  152. 

y.  Ih  Otheb  Actiohs. 

60.  For  breach  of  contract  of  trans- 
portation«  An  action  against  a  railroad  com- 
pany for  damages  for  a  breach  of  a  contract  to 
transport  freight,  was  held,  to  be  barred  in  five 
years  from  the  time  of  the  inception  of  the  cause 
of  action.  Cobb,  Blasdel  dt  Co.  v.  The  I.  C.  R. 
R.  Co.,  38  Iowa,  601. 

61.  Intozioating  liquors:  recovery  of 
money  paid  fbr.  Action  for  the  recovery  of 
money  which  had  been  paid  for  intoxicating 
liquorsj  instituted  under  section  1550  of  the  Code, 
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will  not  be  baired  until  five  jean  have  elapsed 
from  the  time  the  payment  was  made.  Wood- 
ward V.  Squires  dt  Co,,  41  Iowa,  677. 

62.  An  action  for  damages  against  the  seller 
of  intoxicating  liqliors,  for  causing  the  intoxica- 
tion of  the  husband,  cannot  be  maintained  after 
two  years  from  the  date  of  the  sale.  Emmert 
V,  Grill,  39  Iowa,  690.  Following  Sherman  v. 
The  Western  Stage  Co.,  22  Iowa,  556. 

68.  Action  against  a  county  treasorer. 

An  action  against  a  county  treasurer  upon  his 
official  bond  is  barred  three  years  after  the  cause 
of  action  arises.  (The  State  ^,  Henderson,  40 
Iowa,  242.)  Keokuk  Co,  v,  Howard,  41,  Iowa, 
11. 

64.  •    So,  also,  is  an  action  against  a 

county  treasurer  personally,  instituted,  not  upon 
his  official  bond,  but  upon  his  implied  under- 
taking to  pay  over  the  moneys  collected,  as  re- 
quired by  law.    Id, 

66.  In  action  for  personal  iiuuries. 

Action  against  a  railroad  company  to  recover  for 
izguries  sustained  by  the  negligence  of  co-em- 
ployes is,  though  founded  on  a  contract  be- 
tween the  plaintiff  and  the  company,  deemed  an 
action  for  iiguries  to  the  person  within  the  mean- 
ing of  section  2740  of  the  Revision,  and  barred 
in  two  years  from  the  time  the  cause  of  action 
accrued.  Nord  v.  The  Burlington  dt  Missouri 
River  Railroad  Company,  37  Iowa.  498.  Fol- 
lowing Sherman  v.  The  Western  Stage  Co,,  24 
Id.,  515. 

66.  An  action  to  redeem  from  a  mort- 
gage is  barred  in  the  same  time  in  which  the 
statute  would  bar  the  right  to  recover  the  mort- 
gage debt  by  an  action  at  law.  Smith  v.  Fos- 
ter etal,,  44  Iowa,  442. 

67.  An  action  for  the  recovery  of 
taxes  paid  more  than  five  je«n  before  the 
commencement  of  the  action  is  barred  by  the 
statute  of  limitations.  Brown  dt  Sully  v.  Pain- 
ter, 44  Iowa,  368. 

68.  A  cause  of  action  for  the  recovery  from 
the  county  of  taxes  illegally  assessed,  and  paid 
in  ignorance  of  that  fact,  accrues  at  the  veiy 
moment  of  payment,  and  the  action  is  barred 
after  the  lapse  of  five  years  from  that  time.  Cal- 
lanan  v.  The  County  of  Madison,  45  Iowa,  561. 

69.  It  is  not  necessary  that  the  tax  be  ad- 
judged to  be  illegal  before  the  cause  of  action 
shall  accrue.    Id. 

,70.  Reooveiy  by  municipal  corpoiations,  for 


taxes  becoming  delinquent  more  than  five  yeaiB 
before  the  commencement  of  action,  is  baned 
by  the  statute  of  limitations. 

Argu,  1,  When  a  city  lays  aside  its  sover- 
eignty, and  places  itself  in  the  position  of  a 
contracting  power,  it  subjects  itself  to  the 
laws  controlling  the  natural  person. 

Argu,  2.  Taxes  are  debts,  recoverable  like  any 
similar  obligations,  and  sulject  to  the  same 
conditions.  Sec.  9,  of  Chap.  26,  Laws  of  1872, 
releasing  railway  companies  from  the  pay- 
ment of  such  debts,  is  unconstitutional  and 
void.  The  City  of  Burlington  v.  The  B.  dt 
M,  R.  R.  Co,,  41  Iowa.  135. 

VI.  What  will  Remove  the  Bar. 

71.  New  promise  or  admission.    A 

cause  of  action  originating  in  a  breach  of  a  trans- 
portation contract  is  complete  when,  within  a 
reasonable  time,  the  carrier  has  failed  to  perform 
it;  and  from  that  time  the  statute  of  limitations 
begins  to  run.  Subsequent  demands  for  frilfill- 
ment  by  the  consignor,  and  promises  by  the  car- 
rier, do  not  take  the  case  out  of  the  statute  be- 
cause: 

1.  Of  the  uncertainty  as  to  the  time  when  the 
liability  accrued. 

2.  The  uncertainty  would  have  continued  as 
long  as  the  carrier  had  the  property  and 
failed  to  transport  it. 

8.  This  theory  assumes  a  waiver  of  carrier's 
existing  obligations  at  each  demand.  CM, 
Blasdel  dt  Co,  v.  The  I.  C.  R,  R.  Co,,  88 
Iowa,  601. 

72.  Subsequent  promises  to  transport  were 
not  based  upon  any  new  consideration.  They 
were  simply  promises  to  do  what  the  carrier  was 
already  under  obligations  to  do.    Id. 

78*  A  letter  or  writing  relied  upon  as  reviving 
a  cause  of  action  barred  by  the  statute  of  limita- 
tions, must,  to  be  available,  contain  a  new  prom- 
ise or  an  admission  of  liability.  A  statement 
tending  to  relieve  defendant  of  negligence 
claimed,  and  consequent  liability,  is  insufficient. 
Oakson  v.  Beach,  36  Iowa,  171. 

74,  To  revive  a  cause  of  action  barred  by  the 
statute  of  limitations,  by  a  written  admission  to 
pay,  it  is  not  necessary  that  the  name  of  the 
party  to  whom  it  is  made  should  appear  therein. 
It  is  enough  that  it  was  intended  for  the  benefit 
of  the  holder  of  the  note.  Mahon  «.  CooUy  et 
al,,  86  Iowa,  479. 
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76, :  effect  on  mortgage :  husband 

and  wife.  Such  an  admisaioii  by  the  debtor 
will  be  sufficient  to  bind  the  property  mortgaged 
for  the  security  of  the  debt.    Id. 

76.  This  role  was  applied  where  the  debtor 
was  the  husband,  where  the  mortgage  was  on 
the  homestead,  and  the  wife  did  not  join  in  the 
admission.    Id. 

77. :  redtals  in  mortgage.  A  reci- 
tal in  a  mortgage  that  it  is  made  subject  to  a 
prior  one  executed  by  the  mortgagor  and  existing 
on  the  same  premises,  is  sufficient  as  an  acknowl- 
edgment of  indebtedness  on  the  prior  mortgage 
to  take  it  out  of  the  statute  of  limitations  both 
aa  against  the  mortgagor  and  a  subsequent 
grantee  of  the  premises  firom  ^lim.  (Heyer  et 
fU.  V.  Pruynetal.t  7  Paige  Ch.,  465;  Hughes  v. 
Edwards,  9  Wheat.,  490.)  Palmer  v.  Butler  et 
al.y  86  Iowa,  576. 

78.  A  executed  a  mortgage  to  B  and  C  as 
tnistees  of  D,  and  subsequently  executed  another 
mortgage  on  the  same  premises  to  the  same  per- 
sons, as  trustees  of  £,  in  which  it  was  recited 
that  the  premises  were  ''already  subject  to  a 
mortgage  now  in  the  hands  of  the  before-named 
B  and  C,  trustees,"  after  which  the  mortgagor 
conveyed  the  premises  mortgaged.  Held,  that 
the  recital  in  the  second  mortgage  constituted 
an  admission  that  removed  the  bar  of  the  statute 
both  as  to  the  mortgagor  and  his  grantee.    Id. 

79.  When  new  promise  may  be  made. 

A  new  promise  to  pay  before  the  debt  is  barred, 
wiU  remove  or  prevent  the  bar  of  the  statute. 
It  is  not  necessaiy  that  it  should  have  been  made 
after  the  debt  was  barred.  Following  Penley  v, 
Waterhouse,  3  Iowa,  418.  Lindsey  v.  Lyman, 
37  Iowa,  206. 

80.  Letter  written  on  Sunday.  An  ad- 
mission that  a  debt  is  unpaid,  contained  in  a 
letter  written  on  Sunday,  is  sufficient  to  remove 
the  bar  of  the  statute  of  limitations,  and  the 
letter  is  admissible  for  that  purpose.  Ayres  v. 
Bane.  39  Iowa,  518. 

81.  The  bar  of  the  statute  may  be  removed 
by  evidence  of  the  written  admission  of  the  debt, 
as  well  as  a  new  promise  to  pay  it;  both  are  not 
necessary.  Ck>de,§  2539,  Rev.,  §2751.  {Penley 
V.  Waterhouse,  3  Iowa,  419.)    Id. 

82.  The  commencement  of  a  suit  upon 
a  county  treasurer's  bond  in  the  name 
of  the  state*  for  a  defalcation  in  the  State 
revenue,  will  not  avoid  the  operation  of  the  stat- 


ute of  limitations,  which  has  already  barred  an 
action  by  the  county.  The  State  v.  Henderson 
etal.,4Q  Iowa,  242. 
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STREET  BAILWAYS. 

1.  Bight  of  way  act.  The  provisions  of 
our  statute  respecting  the  appropriation  of  the 
right  of  way  for  railroad  companies,  applies  as 
well  to  railways  operated  by  animal  power  as  to 
those  operated  by  steam.  (The  City  of  Chicago 
V.  Evans,  24  111.,  52.)  City  of  Clinton  v.  The 
Clinton  and  Lyons  Horse  Railroad  Co.^  37 
Iowa,  61. 

2.  Hence  a  street  railway  connecting  two 
cities,  constructed  in  pursuance  of  an  ordinance 
purporting  to  authorize  it,  does  not  become  a 
nuisance  on  repeal  of  such  ordinance.    Id. 

3.  Police  regulation  and  oontroL    But 

a  street  railway  is  subject  to  proper  police  regu- 
lations and  equitable  control.    Id. 

4.  A  city  ordinance  prescribing  the  place  and 
mode  of  construction  and  operation,  is  valid,  and 
will,  after  its  acceptance  by  the  railway  com- 
pany, be  regarded  as  determining  the  control  to 
be  exercised  by  the  ciiy.    Id. 

6.  But  after  repeal  of  the  ordinance,  the  city 
ceases  to  have  power  to  enforce  its  provisions. 
Id. 

6.  Bight  of  way  over  streets  of  city* 

An  incorporated  street  or  horse  raQway  company 
has  the  right,  subject  to  proper  police  regulatiomi 
and  equitable  control,  to  construct  its  road  upon 
the  streets  of  cities  and  incorporated  towns  with- 
out their  consent  and  without  compensation 
therefor.  Ingraham,  Kennedy  dt  Day  v.  The 
C,  D.  dt  M.  R.  Co.,  38  Iowa,  669. 
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SUBSCRIPTION  PAPER. 

1.  To  railroad  corporations:  fraud. 

Subscriptions  to  a  railroad  company  obtained  by 
frandnlent  representations  of  the  plaintifGs,  or  to 
which  they  were  privy,  will  not  be  enforced. 
Dapie  4b  Co.  v,  Dumont  et  al.,  37  Iowa,  47.  This 
case  distinguished  &om  First  Nat,  Bank  v. 
Hufford  at  Bro.,  29  Id.,  579. 

2.  A  contract  of  subscription  bound  defend- 
ant to  i>ay  a  certain  sum  to  a  railroad  company 
upon  the  construction  of  its  road  to  a  depot,  to 
be  located  within  three-fourths  of  a  mile  of  the 
corporate  limits  of  the  town  of  C,  for  which  de- 
fendant was  to  receive  certificates  of  stock.  By  a 
subsequent  contract  he  surrendered  his  certifi- 
cates of  stock  on  condition  that  the  company 
should  construct  its  road  by  D.  to  said  town 
of  G. :  Heldf  that  under  proper  construction  of 
these  contracts,  defendant  was  liable,  on  com- 
pletion of  the  road  to  a  depot  located  within  the 
distance  of  the  corporate  limits  stipulated  in  the 
original  contract.  Courtwright  v.  StrickUr,  87 
Iowa,  882. 

3.  In  determining  the  distance  mentioned, 
the  measurement  should  be  by  a  straight  line 
fipom  the  corporate  limits  to  the  depot;  and  if  the 
depot  is  in  the  prescribed  limit  it  is  sufficient, 
though  all  the  side  tracks  and  switches  are  not. 
Id. 

4.  Under  a  contract  of  subscription  to  a  rail- 
road company  of  the  character  above  mentioned, 
the  jury  were  properly  instructed  that  the  point 
firom  which  measurement  is  to  be  ma^ie,  in  order 
to  determine  whether  the  depot  is  built  within 
the  distance  prescribed,  must  be  the  corporate 
limits  of  the  town,  without  regard  to  buildings 
or  improvements.    Id. 

6.  A  right  of  action  on  a  contract  of  subscrip- 
tion promising  to  pay  a  certain  sum  "  as  soon 
as  the  cars  shall  run  to  B.  upon  a  completed 
railroad  from  W.,"  will  not  be  defeated  by  the 
fact  that  the  company  building  the  road  does 
not  own  the  rolling  stock  by  which  it  is  operated. 
Courtwright  v.  Deeds,  87  Iowa,  503. 

6.  A  subscription  list,  signed  to  aid  in  the 
construction  of  a  railroad,  provided  that  a  cer- 
tain payment  should  be  made  when  the  road 
intersected  with  another  '*at  Wheatland'*  and 
"  has  been  permanently  located  to  and  within 
the  limits  of  the  town  of  Wheatland,  with  a 
station  at  the  same  **:  Heldt  that  a  construction 


of  the  road  through  the  town  and  of  the  depot 
just  outside  of  its  limits  was  not  a  complianoe 
with  the  terms  of  the  contract.  Dofoenpcrt  dt 
St.  Paul  E.  Co.  V.  O'Connor,  iO  Iowa,  447. 

7.  That  the  committee,  to  whom  the  subscrip- 
tion list  had  been  entrusted,  with  directions  to 
turn  it  over  to  the  company  whenever  they  be- 
came satisfied  that  the  latter  had  complied  with 
its  conditions,  did  in  fact  deliver  it  in  tlie  exer- 
cise of  their  discretion,  does  not  render  the  con- 
tract binding  upon  subscribers.    Id, 

8.  By  the  terms  of  a  contract  between  W.  and 
a  railway  company,  he  became  bound  to  pay  the 
latter  fifteen  hundred  dollars  if  within  a  specified 
time  it  should  have  completed  its  road  to  West 
Union  and  have  done  half  the  grading  between 
that  place  and  the  point  of  intersection  with  the 
M.  &  St.  P.  Railway:  Held,  that  the  company 
had  not  complied  with  the  contract  by  com- 
pleting the  road  between  West  Union  and  the 
point  of  intersection  named,  while  it  failed  to 
construct  its  road  to  West  Union  from  the  other  ^ 
direction,  and  that  the  road  must  have  been 
completed  to  West  Union  on  the  one  side  and 
half  the  grading  done  on  the  other.  The  B.,  C 
R.  4t  M.  R.  Co.  V.  Whitney,  43  Iowa,  113. 

9.  A  cotemporaneous  agreement  was  not  ad- 
missible to  vary  the  terms  of  the  written  instra- 
ment.    Id. 

10.  If,  before  the  expiration  of  the  time  of 
performance,  W.  had  said  that  he  was  satisfied 
with  the  modification  of  the  terms  of  the  coq- 
tract  and  had  then  promised  payment,  notwith- 
standing the  modification,  it  might  have  been 
regarded  by  the  company  as  a  waiver  of  the 
conditions.    Id. 

11.  An  agreement  between  the  plaintiff  and 
the  citizens  of  V .  stipulated  that  certain  subscrip-  ^ 
tion  notes  should  remain  in  the  hands  of  W.  un- 
til a  certain  designated  right  of  way  had  been 
secured,  when  the  notes  should  be  "  turned  over  *' 
to  plaintiff,  who  thereupon  should  enter  into  an 
absolute  contract  for  the  construction  of  an  ex- 
tension of  its  line  upon  certain  specified  con- 
ditions, and  that  it  would  not  locate  a  depot  on 
such  extension  within  seven  nules  of  V. :    UM^ 

1.  That  W.  was  authorized,  without  fuilher 
direction  from  the  parties,  to  deliver  the 
notes  to  plaintiff. 

2.  That  a  failure  to  incorporate  in  the  last  con- 
tract the  condition  respecting  the  location 
of  the  depot  would  not  constitute  a  defense 
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to  an  action  npon  one  of  the  subsmption 
notes,  when  in  fact  the  condition  had  been 
complied  with  by  plaintiff.  The  B.<,  C,  R. 
dt  jr.  R.  Co,  V.  Palmer,  42  Iowa,  222. 

12.  Snbscrription  to  railway  stock  by 
a  county.  A  county,  in  accordance  with  the 
vole  of  a  duly  authorized  election,  subscxibed  for 
$100,000  of  ilie  stock  of  a  railway  company;  pay- 
ikient  of  which  was  to  be  made  in  bonds  of  the 
dbunly;  the  articles  of  incorporation  of  the  com- 
X>any  provided  that  if  the  installments  of  sub- 
Bdiptions  were  not  paid  when  called  for  the 
amount  due  should  be  collected  by  suit,  or  the 
stock  with  all  payments  made  forfeited,  or  the 
stock  sold  at  auction;  the  by-laws  provided  that 
certificates  of  stock  should  be  issued,  if  desired, 
apon  payment  of  the  first  installment,  and  that 
the  amount  of  the  installment  should  be  cred- 
ited thereon;  it  was  the  practice  .of  the  company 
to  give,  in  addition  to  these,  receipts  for  subse- 
quent payments,  and  paid-up  certificates  only 
when  all  the  payments  had  been  made;  the 
county  having  issued  its  bonds  for  930,000,  and 
refiised  to  issue  more,  and  brought  its  action  to 
compel  the  company  to  issue  stock  certificates 
for  that  amount,  it  was  held: 

1.  That  the  contract  was  an  entire  and  indi- 
.visible  one. 

2.  That  the  articles  of  incorporation  and  by- 
laws contemplated  the  issue  of  paid-up  cer- 
tificates of  stock  only  when  all  the  install- 
ments had  been  paid. 

8.  That  the  burden  of  establishing  any  contract 
respecting  the  conditions  of  subscriptions, 
other  than  that  implied  in  the  articles  and 
by-laws,  rested  upon  the  party  seeking  ad- 
vantage thereby. 

4.  That  such  a  contract  would  not  be  inferred 
from  a  mere  understanding  of  the  agent  of 
the  county  that  it  had  been  entered  into, 
nor  from  an  admission  of  an  officer  of  the 
company,  nor  from  a  recital  in  the  bonds 
received  from  the  county,  which,  if  made 
effective,  would  nullify  the  conditions  of  the 
subscription.  The  County  of  Wapello  v. 
The  B,  dt  M.  R.  R.  Co.,  44  Iowa,  585. 

18.  Effect  of  adjudication.  The  county 
was  released  from  its  obligation  to  complete  the 
performance  of  its  contract  by  an  a4judication 
that  counties  were  not  authorized  to  become  sub- 
scribers to  the  capital  stock  of  railway  companies; 
bat  it  did  not  therein  become  entitled  to  insist 
that  the  company  should  issue  to  it  certificates 


of  stock  for  the  amount  already  subscribed,  in 
contravention  of  the  terms  of  the  subscription* 
Id. 

14.  Statute  of  limitationB.  The  right 
of  action  in  the  county  to  recover  the  bonds  or 
their  value  accrued  at  the  time  of  the  abjudica- 
tion, and  the  statute  of  limitetions  would  oper- 
ate to  bar  the  action  at  the  end  of  five  years 
thereafter.    Id, 

16.  Where  a  subscription  of  certain 
lota  is  made  on  condition  that  a  building 
of  a  certain  character  shall  be  erected  thereon^ 
the  subsequent  refusal  of  the  subscriber  to 
convey  the  lots,  will  not,  without  performance, 
give  to  the  persons  to  whom  the  subscription  is 
made,  the  right  to  maintain  an  action  for  the 
value  of  the  lots.  Their  remedy  woidd  be  to 
perform  their  part,  afteir  which  they  could  com- 
pel performance  on  the  part  of  the  defendant. 
Phtriek  et  ah  v.  Barker,  Trustees  Methodist 
Episcopal  Church,  85  Iowa,  451. 


SUNDAY. 


1.  Acts  and  contracts.  While  contracte 
made  on  Sunday  are  invalid,  acts  which  amount 
simply  to  evidence  of  the  existence  of  a  contract, 
and  have  the  effect  in  that  way  to  establish  the 
right  to  recover,  are  not  to  be  excluded  simply 
because  they  are  done  on  Sunday.  (Thomas  v. 
Hunter,  29  Md.,  406.)  Ayres  v.  Bane,  89  Iowa, 
518. 

2.  Contracts  made  on  Sunday  are  invalid.  A 
promissory  note  of  that  date  will  not  support  an 
action.  {Pike  v.  King,  16  Iowa,  PO;  Sayre  r. 
Wheeler,  81  Id.,  112.)  Clovigh  v.  Goggins,  40 
Iowa,  825. 

3.  A  contract  for  an  exchange  of  horses  made 
on  Saturday  included  the  discharge  of  a  debt 
due  from  one  of  the  parties  to  the  other,  but  the 
purchaser  of  the  horse  took  possession  of  it  on 
Sunday:  Held,  that  there  was  such  a  consum- 
mation of  the  contract  on  Saturday  as  made  it 
valid.    Peake  v,  Conlan,  48  Iowa,  297. 


SURETY. 


1.  Liability:  judgment  by  confession. 

A  surety  upon  a  judgment  by  confession  has  the 
right  to  expect  that  the  judgment  will  be  entered 
of  record  within  a  reasonable  time;  and  he  is  re- 
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leased  from  liability  by  an  agreement  between 
the  judgment  creditor  and  his  prmdpal  that  the 
judgment  shall  not  be  recorded,  in  pursuance 
of  which  it  is  not  entered  of  record  until  after 
the  lapse  of  an  unreasonable  time.  Hancock  v, 
Wilson,  46  Iowa,  352. 

See,  fully,  PRurciPAL  akd  Subett,  ante. 


STJBVEY. 


1.  It  wiU  be  presumed  that  the  original  sur- 
y^  of  lands  was  made  in  obedience  to  the 
official  instruction  given  to  the  surveyor.  Hed- 
rick  et  al,  v.  Eno^  42  Iowa,  411. 

2.  In  case,  however,  the  instructions  were  not 
followed  by  the  surveyor  in  the  location  of  cor- 
ners of  sections,  the  recognition  of  the  survey  by 
the  government  and  iiie  sale  of  the  lands  in  ac- 
cordance therewith  will  constitute  a  waiver  of 
the  irregularity.    Id, 

3.  Division  lines :  proceedings  to  re- 
establish. Where  division  lines  between  ad- 
joining owners  of  lands  are  in  dispute,  proceed- 
ings may  be  instituted  by  any  such  owner  to 
have  the  same  established,  under  chapter  8,  laws 
of  1874,  even  though  the  lines  have  been  previ- 
ously fixed  by  the  county  surveyor.  Strait  et  al, 
r.  Cook  et  aZ.,  46  Iowa,  57. 


SWAMP  LANDS. 

1.  Agreement  by  county  to  convey. 

A  county  which,  by  its  board  of  supervisors 
agreed  to  convey  all  the  swamp  lands  it  was 
then  or  might  afterwards  become  entitled  to, 
and  actually  conveyed  the  same,  cannot  after- 
wards maintain  ^  action  to  quiet  the  titLe  in 
itself.  Adame  Co.  v.  The  B.  dk  M.  R.  Co.,  39 
Iowa,  507. 

2.  A  deed  by  a  county  conveying  certain 
swamp  lands,  contedned  a  covenant  to  convey  to 
the  same  grantee  at  any  time  by  similar  deed, 
at  the  request  of  the  grantee,  all  the  other  lands 
in  the  county  that  might  be  duly  selected  as 
swamp  lands:  Held,  that  with  reference  to 
grantor's  right  of  action  to  quiet  title,  there 
was  no  distinction  between  the  lands  described 
in  the  deed  and  others  afterward  duly  selected 
as  swamp  lands.    Id. 

8.  When  a  county  has  entered  into  a  contract 
for  the  Bale  of  its  swamp  lands,  to  be  performed 


when  its  title  to  the  same  shall  have  been  per- 
fected, and  subeequentiy  repudiates  the  contract, 
it  cannot  in  the  meantime  subject  the  lands  to 
taxation  or  dispose  of  them  at  tax  sale.  Moore 
V.  Morledge  et  al.,  42  Iowa,  26. 

4.  Sale  by  county.  The  sale  by  a  county 
of  its  swamp  lands  at  a  less  price  than  one  dol- 
lar and  twenty-five  cents  per  acre,  where  it  was 
stipulated  that  the  proceeds  should  be  devoted 
to  the  purposes  specified  in  the  act  of  March  28, 
1858,  and  the  sale  was  subsequentiy  apixroved 
by  vote  of  the  people,  is  valid.  Audubon  Countj^ 
p.  The  American  Emigrant  Company,  40  Iowa, 
460. 

6.  A  contract  by  a  county  for  the  sale  of  its 
swamp  lands,  for  which  a  part  of  the  considera- 
tion was  the  bringing  of  actual  settlers  into  the 
county,  is  not  for  that  reason  illegal.    Id. 

6.  The  board  of  supervisors  has  control  over 
the  swamp  lands  of  the  county,  and  can  make  a 
contract  for  the  sale  of  the  same.  When,  how- 
ever, the  proceeds  of  the  sale  are  to  be  devoted 
to  internal  improvements,  the  contract  must  be 
ratified  by  a  vote  of  the  people.  Page  Co.  v. 
The  American  Emigrant  Co.,  41  Iowa,  115. 

7.  When  the  county  devotes  its  swamp  lands 
to  the  purposes  prescribed  in  section  986*  of  the 
Revision,  the  price  of  sale  is  not  limited  to  one 
dollar  and  twenty-five  cents  per  acre.  Follow- 
ing Audubon  County  v.  The  American  Emigrant 
Co.,  40  Iowa,  460.    Id. 

*The  following  seotioDB  of  the  Berldon  relating  to 
■wunp  Iftnds  Mam  neoeMuy  to  an  undantaDdtng  of  tbo 
context. 

SBonov  we.  (1.)  B$  it  enacted  by  the  Oeneral  A^ 
%emhly  qf  the  State  cf  Iowa,  That  it  shall  be  compe- 
tent and  lawfol  for  the  oonntiea  owning  awamp  and  over, 
flowed  lands,  to  devote  the  aame  or  the  proceeds  thereof- 
elther  in  whole  or  in  part  to  the  erection  of  pablic  build- 
ings for  the  purpose  of  education,  the  building  of  bridgea, 
roads  and  highwasrs,  for  building  iostitatlons  of  learning 
or  for  w»«^Mtiff  railroada  through  the  coontj  or  oonntlee  to 
whom  such  lands  belong  :  provided,  that  before  any  of 
said  land  or  the  proceeds  theredf  shall  be  so  devoted  to 
any  of  the  purposes  aforesaid  the  qnestion  whether  the 
same  shall  be  so  done  shall  be  sabmitted  at  some  genecal 
or  spedsl  election  to  the  people  of  the  county. 

Bno.  987.  (3.)  The  proper  officer  or  officers  of  any  connlj 
mav  contract  with  any  person  or  company  for  the  transfer 
and  convey>mce  of  uika.  swamp  or  overflowed  landa,  or  the 
proceeds  thereof  or  otherwise  appropriate  the  same  to 
SQch  person  or  company  or  to  their  use,  for  the  pnipose 
of  aiding  or  carrying  out  any  of  the  objeota  mentioned  in 
the  first  section  of  this  act,  which  said  oontra«A  shall  be 
reduced  to  writing  and  signed  by  the  respective  parties  or 
their  lawful  authorised  agents. 

Sso.  988.  (8.)  Before  such  contract  ahaD  be  of  any  fotos 
or  validity  the  same  shall  be  published  for  four  weeka  Im- 
mediately preceding  some  general  or  spedal  eleotioQ  in 
Bome  newspaper  published  in  the  county  and  if  there  be 
none  published  therein,  then  three  copies  of  the  same 
ahall  be  poated  in  three  of  the  moat  public  plaoea  in  eaeh 
township  in  the  county  for  the  length  of  wne  aforewM 
together  wUh  a  prodamaUon  of  the  pvopsr  oOoer  and 
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8.  Submission  to  vote.  A  contract  for 
the  conveyance  of  a  portion  of  Rwamp  lands  in 
payment  or  compromise  for  services  rendered  in 
seeming  title  from  the  government,  need  not  be 
submitted  for  ratification  to  a  vote  of  the  people. 
Section  968  of  the  Revision  in  not  applicable. 
Grimes  v,  HamiUon  CowUy,  37  Iowa,  290. 

9.  In  the  submission  to  the  electors  of  a  county 
of  the  question  of  ratifying  a  contract  for  the 
sale  of  its  swamp  lands,  the  manner  and  form 
of  the  notice  of  election  are  not  essential,  if 
there  is  sufficient  notice  in  &Gt  and  a  majority 
vote  to  ratify  the  contract.  Page  Co.  v.  Am. 
Em.  Co.y  41  Iowa,  115. 

10.  Where  it  appeared  that,  without  a  formal 
proclamation,  as  required  by  section  988  of  the 
Revision,  the  contract  itself  was  published  the 
same  length  of  time  as  the  proclamation  was  re- 
quired to  have  been,  and  other  informal  methods 
of  notifying  the  People  of  the  county  were  em- 
ployed, and  at  the  election  more  than  two-thirds 
of  the  electors  voted  in  favor  of  ratification,  and 
both  parties  had  for  years  assumed  the  regular- 
ity of  the  proceeding,  it  was  held  that  the  con- 
ttact  could  not  be  annulled  for  defect  in  the  no- 
tice of  the  election.    Id. 

11.  Contracts  of  county  in  relation 

to.  Under  the  statute  making  it  lawful  for 
counties  to  devote  the  proceeds  of  their  swamp 
lands  to  certain  specified  public  uses,  a  contract 
of  sale  which  required  the  purchaser  to  make 
"  such  public  improvements  for  the  county  as  by 
law  the  same  may  be  devoted  to,  the  county  to 
furnish  specifications  for  said  improvements,  was 
a  sufficient  compliance  therewith.    Id, 

12.  A  resolution  of  the  board  of  supervisors 
of  a  county  offering  to  convey  a  portion  of  its 
swamp  lands  in  compromise  of  a  suit  pending 
against  the  county,  to  recover  for  services  ren- 
dered in  securing  to  it  the  titie  to  swamp  lands 
from  the  government,  and  the  acceptance  of  such 
resolution  by  the  person  in  whose  behalf  it  was 
offered,   constitutes  a  contract  which  will  be 

dIraettDg  how  and  where  the  vote  thereon  ehall  be  taken, 
and  retome  made  and  oaaTaaaed  and  in  what  manner  or 
form  the  people  ehall  Tote  thereon  and  If  It  ahall  appear 
that  a  majozl^  of  the  people  hi  any  comity  votin};;  thereon 
are  In  favor  of  the  contract  or  propoaition  submitted  to 
them,  then  and  in  that  caae  snoh  contract  or  proposition 
shall  be  binding  upon  the  parties  thereto ;  but  if  a  majority 
of  the  people  votlnff  on  such  proposition  are  aoatnst  the 
same  then  it  shall  be  null  and  void:  providedt  that  no 
saK  contract  or  other  disposition  of  sud  swamp  or  over- 
flowed lands  shall  be  ▼alln,  unless  the  person  or  company 
to  whom  the  same  are  sold,  contracted  or  otherwise  dis- 
posed of  tow  shall  take  the  same  subject  to  all  the  pro- 
▼laloDS  of  the  acts  of  Congtess  of  September  the  38th, 


specifically  enforced  against  the  county.  Orimea 
V.  Hamilton  County ^  37  Iowa,  290.  Approving 
AUen  V.  Cerro  Gordo  County,  94  Id.,  54. 

18.  A  contract  of  this  character  need  not  be 
in  writing  and  signed  by  the  respective  parties. 
Section  967  of  the  Revision  is  not  applicable. 
Id. 

14.  The  resolution  of  the  board  and  its  accept- 
ance furnish  written  evidence  of  the  contract, 
and  competent  for  its  proof  under  our  statute  of 
frauds.    Id. 

16.  TJaeB  to  which  swamp  lands  may 
be  devoted.  Swamp  lands  belonging  to  a 
county  may  be,  by  it,  devoted  to  other  uses  than 
those  prescribed  by  section  988  of  the  Revision. 
Id. 

16,  Investment  of  the  state  with  title : 
oertifioation.  The  title  to  the  swamp  and 
overflowed  lands,  granted  to  the  State  by  act  of 
Congress,  Sept.  28,  1850,  remaining  vacant  and 
unappropriated,  that  had  been  selected  and  re- 
ported to  the  General  Land  Office,  was,  by  the 
act  of  Congress,  March  3,  1857,  immediately 
vested  in  the  State,  and  the  State  could  there- 
upon demand  their  certification.  Following  Fre- 
mont Co.  V.  B.  dt  M.  R.  B.  Co.,  22  Iowa,  91. 
Montgomery  County  v.  The  Burlington  dk  Mis- 
souri River  Railroad  Company,  38  Iowa,  206. 

17, :  certification :  railroad  grants. 

The  act  of  the  Commissioner  of  the  General 
Land  Office  in  certifying  these  swamp  lands 
within  the  limits  of  the  railroad  grants,  as  a 
part  of  such  grants,  is  in  contravention  of  the 
vested  rights  of  the  counties  and  void.    Id. 

18.  :  appropriation  to  counties: 

tmst.  The  appropriation  by  the  State  of  the 
swamplands  to  the  counties,  ''for  the  purpose 
of  constructing  the  necessary  levees  and  drains 
to  reclaim  the  same,**  is  a  sufficient  execution 
of  the  trust  under  which  the  State  received  them 
from  the  general  government.    Id. 

19.  Grant  to  the  state.  The  act  of  Con- 
gress of  Sept.  28,  1850,  granting  swamp  and 

ISSO,  sod  shall  exprsssly  relaese  the  State  of  Iowa  and  the 
oonnty  in  which  uie  lands  are  situate,  from  all  liability  for 
xedalniing  ssldland* 

8I0.969.  (4.)  It  is  farther  provided  that  this  aot  shall 
be  so  construed  as  not  tj  interfere  with  any  pre-emption 
claim  vnder  the  act  of  18B5,  chapter  156:  provided,  said 
claimant  was  an  aotnal  and  bona  flde  settler  vpon  such 
land  as  provided  n  section  ninie  of  said  act  and  has  not 
assigned  his  said  preemption. 

8bo.  990.  (6.)  Nothing  in  this  aot  shall  be  so  oonatmed 
as  to  authorize  or  allow  the  people  of  any  county  or  officer 
thereof  in  any  manner  to  contract  or  otherwise  dispose  of 
the  swamp  or  overflowed  lands  belonging  to  any  oonnty 
attached  thereto  for  eleotlony  Judidal  or  other  pozposes. 
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oyeiflowed  lands  to  the  State  operated  to  convey 
a  present  title  without  a  patent  or  formal  con- 
veyance. The  C,  R,  L  i  P.  iJ.  Co.  v.  Brown 
et  eZ.,  40  Iowa,  333;  and,  see  Caurtright  v.  The 
C.  R,  ^  M,  R,  R.  Co,,  85  Iowa,  886,  and  author- 
ities dted. 


ao. :  mistake.    The  title  of  the  State's 

grantee  to  any  portion  thus  granted  is  not  de- 
feated by  the  fact  that  such  portion  was  omitted 
from  the  list  of  swamp  lands  finally  approved 
by  the  Secretary  of  the  Interior,  whereby  it  was 
never  patented  to  the  State,  it  appearing  that 
the  omission  was  the  result  of  a  mistake.   Id, 

21. :  eviclenoe.    In  the  absence  of  a 

patent,  parol  evidence  is  admissible  to  show  that 
Icmd  claimed  to  be  swamp  is  embraced  within 
the  grant  to  the  State.    Id, 

22.  The  selection  and  list  of  lands,  made  pur- 
suant to  the  law  of  the  State  and  the  regulations 
of  the  land  office,  are  prima  facie  evidence  that 
the  lands  described  as  swamp  are  included  in  the 
grant.  Page  County  v.  The  B,  dt  M,  R,  R,  Co,, 
40  Iowa,  510. 

28. :  present  title.    The  swamp  land 

grant  conferred  by  act  of  Congress,  Sept.  28, 1850, 
operated  inpresenti  to  vest  the  titie  of  the  lands 
covered  thereby  in  the  State.  The  grant  itself, 
without  patent  or  conveyance,  passed  the  title 
to  the  grantee.  {Allison  v.  Half  acre,  11  Iowa, 
45;  C,  R,  I,  dt  T,  R,  Co,  v.  Brown,  ante,  p. 
333;  Railroad  Company  v.  Smith,  9  Wal.,  95; 
Fremont  and  Mills  Co.  v,  B,  db  M,  R,  Co,,  22 
Iowa,  91;  Fremont  v,  U,  S.,  17  Howard,  542; 
Rutherford  v.  Green's  Heirs,  2  Wheat.,  196; 
Homshy  v,  U,  S„  10  Wal.,  224.)  Page  County 
V,  The  B,  dt  M,  R,  R,  Co.,  40  Iowa,  520. 

84.  Acts  of  special  agent  employed  to 
settle.  The  board  of  supervisors  of  a  county 
appointed  a  special  agent  to  settie  its  swamp 
land  claim  with  the  general  government  and  re- 
ceive the  money  thereon;  they  also  made  a  con- 
tract with  B.  to  prosecute  said  claim,  for  which 
he  was  to  receive  a  sum  certain  for  expenses  and 
half  of  the  balance  received  from  the  general 
government;  after  the  special  agent  had  received 
the  amount  due  the  county,  he  paid  B.  there- 
from, according  to  the  terms  of  the  contract,  and 
also  settled  with  a  committee  appointed  by  the 
board:    Held, 

1.  That  the  county  was  not  entitled  to  recover 
of  the  agent  the  amount  he  had  paid. 

2.  That  the  county  could  not  complain  of  the 


payment  to  B.,  if  it  received  all  that  it  was 
entitied  to  under  the  contract. 

8.  That  the  acceptance  and  ratification  of  the 
report  of  the  committee  operated  to  dis^ 
charge  the  special  agent. 

4.  That  authority  given  the  committee  to  set- 
tie  *'in  compliance  with  the  contract"* 
authorized  them  to  approve  of  the  payment 
made  to  B.  by  the  special  agent.  Ringgold 
County  V,  Allen  et  al.,  42  Iowa,  697. 

26.  Pre-emption.  -Where  one  applied  to 
the  county  judge  to  pre-empt  a  tract  of  swamp 
land  and  subsequentiy  filed  proofe  of  his  im- 
provements, at  the  same  time  tendering  the  pre- 
emption price,  which  the  county  judge  refused 
to  receive,  on  the  ground  that  the  county  had  as 
yet  no  title  to  the  lands,  and  the  pre-emptor 
continued  in  good  faith  to  occupy  the  same,  held, 
that  upon  tender  to  the  county  of  the  price  he 
was  entitied  to  a  deed.  Collins  v.  The  County 
of  Dallas,  44  Iowa,  396. 

26.  :  limitation.     The  titie  of  the 

county  not  being  quieted  until  1878,  and  the 
pre-emptor  having  been  in  continued  possession 
sixteen  years  prior  thereto,  and  also  subsequently 
until  the  commencement  of  his  action  two  yean 
later,  it  was  held  that  it  was  not  barred  by  the 
statute  of  limitations.    Id, 

27.  Title  based  on  oertiflcate.  Where 
the  titie  of  one  party  to  a  tract  of  swamp  land 
was  based  upon  a  deed  and  certificate  of  pre- 
emption and  the  titie  of  another  was  based  upon 
a  deed  executed  prior  to  the  former,  but  there 
was  no  evidence  that  a  certificate  had  ever  been 
issued  to  the  grantee  in  the  deed  or  those  firom 
whom  he  claimed,  held,  that  the  burden  was  on 
the  party  having  no  certificate  to  establish  tJie 
fact  that  one  had  been  issued  and  that  its  date 
was  prior  to  that  of  the  other,  and  that  in  ita 
absence  the  titie  baaed  .  upon  the  certificate 
offered  in  evidence  must  prevail.  Walker  r. 
Plumer,  44  Iowa,  406. 

28.  Bight  of  county  to  tax  for  ditch- 
ing and  draining.  Where  a  county  granted 
its  swamp  lands  to  a  railroad  company  to  aid  in 
its  construction,  the  company  releasing  the  State 
and  county  from  all  liability  for  reclaiming  tiie 
same,  the  grantee  of  the  railroad  company  can- 
not ask  an  iigunction  to  restrain  the  county  irom 
collecting  a  tax  for  ditching  and  draining  the 
lands,  notwithstanding  the  subsequent  passage 
of  an  act  providing  that  the  county  cannot  re- 
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itMlf  from  the  duty  to  make  such  improye- 
Bie&tB.  HtOeh,  Holbrook  ^  Co.  v,  PoUawattamU 
€o.»  43  Iowa»  442. 

29.  An  action  to  enjoin  the  collection  of  the 
tu,  upon  the  gnmnd  that  the  ditching  has  not 
Iwnefited  the  land  upon  which  the  tax  is  levied, 
IB  not  the  proper  remedy.    Id.     . 

M.  Appropriation  of  swamp  lands  fbr 
public  improvements.  Where  a  proposi- 
lion  for  appropriating  the  swamp  and  overflowed 
lands  of  a  oouniy  to  aid  in  the  oonstmction  of  a 
railroad  had  heen  ratified  by  the  voters  of  a 
oounty,  and  a  contract  in  accordance  therewith 
had  been  made  with  the  company,  held,  that 
the  contract  could  not  be  extended  to  embrace  a 
cash  indemnity  paid  by  the  government  to  the 
county  for  swamp  lands  sold  before  selection. 
Paimer  v.  Howard  County,  45  Iowa,  61. 

81.  A  sabsequent  act  of  the  legislature,  whose 
preamble  recited  that  "  the  proceeds  **  of  the 
swamp  lands  had  been  donated  to  the  company, 
was  held  invalid  to  support  its  daim  to  the  in- 
demnity.   Id. 

82.  It  is  competent  for  the  board  of  supervis- 
ora  to  submit  the  question  of  the  appropriation 
of  the  swamp  land  fund  to  the  electors  at  a 
special  election.  Gray  et  al.  v.  Mount  et  aZ.,  45 
Iowa,  591. 

88.  The  board  of  supervisors  alone  have  au- 
thority to  submit  the  proposition  for  appropria- 
ting the  swamp  land  fund  to  the  erection  of  a 
county  high  school  building  at  a  certain  place. 
Id. 

84.  Statutes  relating  to  swamp  lands 
not  repealed  by  oode.  Statutes  which  are 
public  and  special,  whose  subjects  aie  not  re- 
vised in  the  Code,  are  not  repealed  unless  their 
provisions  are  repugnant  to  the  enactments  of 
the  Code,  and  in  this  class  are  included  the  stat- 
utes upon  the  sulgects  of  swamp  lands  and 
swamp  land  fund.    Id. 
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YI.  The  Tax  Sale. 
a.  In  general. 

h.  Wha^  wiU  and  what  wiU  not  render 
it  tnMiid. 

YII.  The  Tax  Deed. 

Till.  Questions  Rbspbctino  the  Statute 
OF  Limitations. 
IX.  Redemption. 

a.  Who  may  redeem  and  within  what 

time. 
h.  Other  matters  connected  with  rt* 
demption. 


I.  In  General. 

1«  Qualities  and  incidents  of  taxes* 
Taxes  do  not  bear  interest  unless  it  is  so  pre- 
scribed by  statute,  are  not  the  sufagect  of  set-off, 
cannot  be  taken  on  execution,  and  cannot  be 
attached  by  gamishment.  A  tax  collector  can- 
not^ue  in  his  own  name  to  recover  taxes  with- 
out authority  of  statute;  a  suit  in  equity  wiU  not 
iTe  to  recover  for  taxes.  {Shaw  v.  Peeket,  26 
Ver.,  482;  Floumoy  v.  The  City  of  J^erson- 
ville,  17  Ind.,  169;  Cooper  et  aX.  v.  The  City  of 
Savannah,  4  Geo.,  73;  Pierce  v.  The  City  of 
Boston,  3  Met.,  520;  Lane  Co.  v,  Oregon,  1 
Wal.,  71;  Ruddock  v.  Gordon,  Quincy*8  Mass. 
Rep.,  58;  The  Andover  dk  M.  Turnpike  Corpo- 
ration p.  Gould,  6  Mass.,  40;  Carpo  v.  Stetson, 
8  Met.,  398;  Eaekard  v.  Tisdale,  50  Me.,  376; ' 
The  Union  Tow  Boat  Co.  v.  Bordelon,  7  La., 
An.,  194;  Kimble  v.  The  White  Water  Canal 
Co.,  1  Cart.  (Ind.),  285;  The  N.  A.  d^  S.  R.  Co. 
V.  Connelly,  7  Port.  (Ind.),  35;  The  Indiana  Cen. 
R.  Co.  V.  Oakes  et  al,,20  Ind.,  9;  Mason  v.  K. 
dt  P.  R.  Co.,  31  Me.,  217;  Stowell  v.  Flagg,  11 
Mass.,  864;  Stevens  v,  Middlesex  Canal,  12  Id., 
466;  Aldrich  v.  The  Cheshire  R.  Co.,  1  Poster 
(21  N.  H.),  359;  Colcough  v.  The  N.  dt  N.  W. 
R.  Co.,  2  Head.,  175;  Brown  v.  Beatty,9i'MiB8., 
229;  Egerton  v.  Third  Municipality  ofN.  0.,  1 
La.  An.,  435;  Lowber  v.  The  Mayor,  etc.,  7 
Abb.  Pr..  248;  Perry  v.  Washburn,  20  Cal„ 
319.)  The  City  of  Dubuque  v.  The  Illinois 
Central  Railroad  Co.,  39  Iowa,  56. 

2.  Nature  of  a  tax.  The  liability  for  a 
duly  authorized  tax,  lawfully  levied,  is  a  debt 
H^e  City  of  Dubuque  v.  The  III.  Cent.  R.  C»., 
89  Iowa,  56;  The  City  of  Burlington  v.  The  A 
c^3f.  jB.  Co.,  41Id.,  134. 

8*  Munioipal  oorporation  oannot  be 
divested  of  its  right  to  taxes.  Althoogha 
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municipal  coiporation  may  be  divested  of  its 
corporate  powers,  and  they  are  in  no  sense  ves- 
ted nghts  against  the  State,  yet  it  may  not  law- 
folly  be  deprived  of  its  rigrht  to  collect  taxes, 
which  have  been  legally  levied.     (The  Town  of 
Milwaukee  v.  The  City  of  Milwaukee,  12  Wis., 
93;    The  State  ex  rel,  etc.,  v.  Haben,  22  Id., 
660;  Trustees  v.  Mayor  of  Aberdeen,  13  S.  & 
M.,  645;  Bowdoinham  v,  Richmond,  6  Me.,  93 
(6  Greenl.,  112);  Benson  v.  Mayor,  10  Barb., 
223;  Dillon's  Monicipal  Cor.,  §  89,  and  aathori- 
ties  dted.)    Id. 
Argu,  1,  A  municipal  corporation  has  a  pri- 
vate  character  in  whidi  it  may  acquire 
property  and  make  contracts. 
Argu.  2.  There  is  no  such  distinction  as  pub- 
lic rights   and  private  rights,  the  same 
rig^hts  being  common  to  both  corporations 
and  natural  persons.     Corporations,  how- 
ever, may  be  clothed  with  powers  which 
cannot  be  conferred  upon  the  natural  per- 
son, and  these  may  be  abrogated,  while 
rights  cannot. 

4.  The  power  of  taxation  is  vested  in  the 
General  Assembly,  but  an  act  which  legalizes 
taxes,  before  irregular  and  void,  is  not  an  exer- 
cise of  judicial  power.  The  Iowa  Railroad  Land 
Co.  V.  Soper  et  al.,  39  Iowa,  112. 

6.  Bight  of  tax-payer  to  pay  particular 
taxes.  The  tax- payer  has  the  right  to  pay  the 
full  amount  of  any  one  listed  against  him,  while 
refusing  to  pay  others;  and  where  plaintiff  de- 
posited a  sum  of  money  with  the  county  treas- 
urer, with  instructions  not  to  apply  it  to  the 
payment  of  certain  taxes,  and  the  treaenirer, 
receiving  no  further  instructions,  after  April  Ist 
used  it  pro  tanto  for  the  discharge  of  the  taxes 
which  plaintiff  had  forbidden  to  be  paid :  Held, 
that  plaintiff  was  not  bound  by  the  act  of  the 
treasurer,  and  that  the  money  should  have  been 
appropriated  as  plaintiff  directed.  The  Iowa 
Railroad  Land  Co.  v.  Carroll  County,  39  Iowa, 
151. 

6.  How  interest  and  penalty  may  be 
saspended.  Where  a  tax-payer,  in  writing, 
tendered  i>ayment  of  all  of  certain  specified 
taxes,  and  demanded  receipts  therefor,  it  was 
held  that  such  tender  would  suspend  the  run- 
ning of  interest  upon  the  taxes  embraced  in  the 
tender.    Id. 

7.  When  penalties  oommenee  to  run. 

-Where  lands  omitted  by  the  assessor  or  clerk 


have  been  placed  upon  the  tax  list  by  the  treas- 
urer, penalties  commence  to  run  from  the  time 
such  entry  was  in  fact  made.  C.  R.  e^  M.  R.  R. 
Co.  V.  Carroll  County,  41  Iowa,  153.    Id. 

8«  Aooomnlation  of  penalties:  equity. 

That  penalties  have  largely  accumulated  while 
litigation  has^beeii  pending  respecting  the  va- 
lidity of  the  tax,  will  not  justify  a  court  of  equity 
in  remitting  or  diminiBhing  them.    Id. 

9*  That  the  treasurer  did  not  sell  land  upon 
which  taxes  were  delinquent  would  not  prevent 
the  accumulation  of  penalties.    Id. 

10. :  repeal  of  statute.    The  repeal 

of  a  statute  under  which  penalties  had  aocmed, 
for  the  non-payment  of  taxes,  will  not  affect  the 
liability  of  the  owner  for  the  amount  of  such 
penalties.    Id. 

11. :  nmnioipal  corporations.  Mu- 
nicipal corporations,  when  clothed  by  charter 
with  the  power  to  impose  taxes,  may  prescribe 
penalties  for  the  non-payment  of  such  taxes 
when  tiiey  become  due,  and  such  penalties  be- 
come a  part  of  the  debt  created  by  the  tax,  and 
are  collected  in  the  same  manner.  The  City  of 
Burlington  v.  The  B.  db  M.  R.  R.  Co.,  41  Iowa, 
134. 

12.  Incorporated  cities  and  towns  acting  un« 
der  special  charters,  have  the  right,  under  chi^ 
ter  111,  Acts  of  the  Twelfth  General  Assembly, 
to  sell  real  or  personal  property  for  the  non- 
payment of  municipal  taxes,  and  may  impose 
interest  and  penalties  whose  payment  shall  be  a 
condition  necessary  to  redemption.  Augustine 
V.  Jennings,  42  Iowa,  198. 

18.  When  taxes  are  a  lien  on  land 
conveyed.  Where  a  sale  of  land  is  affi^cted 
after  November  1,  the  taxes  of  the  year  are  a 
lien  upon  the  land,  and  may  be  recovered  of  iJie 
grantor  in  an  action  upon  the  covenants  of  his 
deed.    Baldwin  v.  Mayne,  42  Iowa,  131. 

14.  The  grantor,  however,  is  not  liable  to  the 
purchaser  fiom  his  grantee  for  the  personal  taxas 
of  the  latter,  for  which,  together  with  the  realty 
tax  due  from  the  grantor,  the  land  was  sold  at 
tax  sale,  and  from  which  the  last  purchaser  had 
redeemed.    Id. 

16.  A  tax  upon  personalty  becomes  a 
lien  upon  real  estate  acquired  by  the  tax  payer 
subsequent  to  the  assessment.  Cummings  «. 
Eaeton,  46  Iowa,  183. 

16.  Taxes  upon  personal  pioperiy  axe  a  lien 
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upon  any  real  estate  owned  or  acquired  by  the 
tax  payer.    Oarrettscn  v.  Schqfieldf  44  Iowa,  35. 

17«  Iiien  of  city  for  taxes.  The  deed  of 
the  coonty  treasurer  to  realty  sold  for  State  and 
coonty  taxes  does  not, divest  the  properly  in  the 
hands  of  the  purchaser  of  the  lien  of  the  city 
for  unpaid  taxes.  Dennison  v.  The  City  of  Keo- 
kuk, 45  Iowa,  266. 

18.  A  sale  for  city  taxes  of  one  year  does  not 
direst  the  lien  of  the  dty  for  the  unpaid  taxes 
of  prior  years.    Id, 

19.  The  lien  of  the  tax  purchaser  is  subject 
to  the  lien  of  the  city  for  the  taxes  of  prior  years. 
Id. 

ao.  PnrohaBe  by  one  tenant  in  com- 
mon. The  purchase  at  tax  sale  of  land  held 
in  joint-tenancy  by  one  of  the  holders,  is  pre- 
sumed to  have  been  made  in  trust  for  his  co- 
tenants,  until  the  presumption  is  repelled  hy 
their  refusal  to  contribute  pro  rata  to  reimburse 
kim  for  the  money  advanced.  Weare  v.  Van 
Meter,  42  Iowa  128. 

21.  Grantee  of  oo-tenant.  The  grantee 
of  a  tenant  in  common  is  chaiiged  with  the  same 
duties  and  obligations  toward  the  latter's  co- 
tenants  as  his  grantor,  and  like  him  cannot  divest 
their  interests  by  acquiring  a  tax  deed  to  the 
oonmion  property.  Austin  v.  Barrett,  44  Iowa, 
488. 

22.  Payment  firom  wrong  ftind.  Pay- 
ment for  ditching  in  the»  first  instance  out  of  the 
l^neral  fund  is  not  such  a  violation  of  law  as  wiU 
enable  persons  taxed  therefor  to  evade  the  pay- 
ihent  of  the  tax.  Patterson  v.  Baumer,  43  Iowa, 
477. 

28. :  estoppel.  The  land  owners,  hav- 
ing stood  silently  by  and  permitted  the  expendi- 
ture of  money  without  objection,  cannot  after- 
wards be  heard  to  complain  of  irregularities 
<iefeating  the  collection  of  the  tax.    Id. 

24.  Bight  of  purchaser  to  recover 
-where  sale  or  deed  is  set  aside.  Where 
a  tax  deed  is  set  aside  for  fraud  or  other  causes, 
the  holder  of  the  tax  title  may  recover  from  the 
<mner  of  the  land  an  amount  equal  to  the  sum 
irhich  would  have  been  necessaay  to  discharge 
the  land  from  taxes,  if  they  had  not  been  paid 
1^  the  purchaser.  Besore  v.  Dosh  etal.,AB  Iowa, 
211;  Ught  V.  West,  42  Id.,  188. 

26.  Where  a  tax  title  is  held  invalid  because 
of  fraad  in  the  sale,  if  the  levy  and  assessment 


upon  which  the  sale  was  made  were  legal  the 
purchaser  is  entitied  to  recover  the  amount  the 
owner  would  be  required  to  pay  the  treasurer  if 
the  land  had  not  been  sold.  Springer  et  al  v, 
Bartle,  46  Iowa,  688. 

26.  Where  the  holder  of  a  tax  titie  adjudged 
to  be  invalid  has  paid  taxes  upon  the  land,  while 
the  patent  owner  remained  in  possession,  he  is 
entitiled  to  recover  therefor,  and  the  measure  of 
his  recovery  is  the  amount  which  the  owner 
would  have  been  compelled  to  pay  the  treasurer 
if  the  taxes  remained  unpaid.  Sexton  v.  Hen' 
derson  et  al.,  45  Iowa,  160. 

27.  Where  taxes  for  which  land  is  sold  were 
valid  and  collectible,  although  the  sale  is  void 
for  fraud,  the  purchaser,  upon  failure  of  his  titie, 
is  entitied  to  recover  a  sum  equal  to  that  which 
the  owner  would  be  obliged  to  pay  the  treasurer 
if  the  land  had  not  been  sold.  Miller  v,  Corbin, 
46  Iowa,  150. 

28.  Bights  of  owner.  When  a  tax  deed 
is  set  aside  on  the  ground  that  the  lands  were 
the  property  of  the  county  at  the  time  they  were 
sold  for  taxes,  the  owner  is  not  required  to  re- 
imburse the  purchaser  for  the  amount  he  paid, 
and  pay  him  in  addition  the  interest  and  penally. 
Sully  V.  Poorbaugh,  45  Iowa,  453. 

29.  What  interest  will  entitle  party  tp 
relief  against  sale.  Where  the  petition  in 
an  action  to  enjoin  a  county  treasurer  from  is- 
suing a  deed  to  land  sold  for  taxes  shows  upon 
its  face  that  the  plaintiff  had  sold  the  land  before 
the  commencement  of  the  suit,  held,  that  he  had 
the  burden  to  show  such  interest  in  the  property 
as  to  entitle  him  to  the  relief  asked,  and  that  a 
demurrer  on  the  ground  that  the  petition  did 
not  show  him  entitied  to  the  relief  asked  was 
properly  sustained.  Harlow  v.  Oow  Bros,  et  al. , 
44  Iowa,  533. 

80.  Amount  coUeotible  for  advertis- 
ing delinquent  taxes.  Under  section  4, 
chapter  24,  acts  extra  session  of  Eighth  Oeneral 
Assembly,  construed  in  connection  with  sec- 
tion 764,  Revision  of  1860,  and  section  2,  chapter 
115,  Laws  of  Tenth  General  Assembly,'  the 
treasurer  is  authorized  to  collect  of  delinquents 
twenty  cents  for  each  tract  advertised.  Me- 
CUntoek  v.  Sutherland,  auditor,  etc.,  35  Iowa, 
487. 

81.  But  where  several  lots  or  tracts  are  as- 
sessed together,  a  gross  amount  of  tax  levied 
thereon,  and  so  advertised,  they  will  be  regarded 
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a»ouiistttating  bat  one  tract,  and  Hable  but  for 
ono  adTertising  fee.    Id. 

82.  In  aid  of  railroada:  validity  of 
tax.  In  a  proceeding  respecting  the  validity 
of  a  tax  voted  to  aid  in  the  constmction  of  a  rail- 
load,  it  appeared  that  the  election  was  held  on 
the  90th  of  March,  1869;  that  on  the  next  day 
the  trustees  made  an  order  levying  a  tax  upon 
the  taxable  property  of  the  township  and  ordered 
the  clerk  of  the  township  to  certify  to  the  board 
of  rapervisors  a  tax  list  of  said  tax  according  to 
the  valuation  of  the  property  for  that  year;  that 
the  township  assessor  returned  the  assessment 
book  to  the  clerk  on  the  12th  day  of  April,  and 
it  was  delivered  to  the  county  auditor  on  the 
18th  day  of  May,  the  tax  list  certified  to  the 
dexk  of  the  bos^  of  supervisors  in  September 
and  October  of  that  year,  and  then  placed  in 
the  hands  of  the  treasurer  for  collection :  Held, 
that  the  tax  was  not  invalid  on  the  ground  that 
it  was  levied  upon  an  assessment  not  made  and 
returned  at  the  time  the  tax  was  voted.  Parsons 
€i  dl,  fi.  ChildSj  treasurer,  et  al.,  S6  Iowa,  108. 

88. :  right  to  receive  tax.    When  a 

railroad  company  to  which  such  tax  has  been 
voted,  has  upon  the  faith  thereof,  constructed  its 
road  and  put  it  in  operation,  the  company  be- 
comes thereby  entitled  to  the  tax,  and  this  right 
IB  not  forfeited  or  lost  by  the  subsequent  aliena- 
tion of  the  railroad  to  another  company.    Id. 

84. :  ii^Janction.    Under  the  statute 

(§  2,  diiapter  102,  Laws  of  1870)  providing  for 
taxation  in  aid  of  the  construction  of  railroads, 
the  trustees  of  the  township  are  authorized  to 
order  an  election,  upon  presentation  of  a  petition 
signed  by  one-third  of  the  resident  tax-payers 
of  the  township.  Hence,  a  bill  in  chancery  al- 
leging that  the  petition  was  not  signed  by  one- 
third  of  the  tax-payers  of  the  township  (without 
regard  to  their  residence),  would  not  anthoxize 
an  ii^unction  to  restrain  their  collection.  Zor^ 
gsr  et  al.  v.  The  Township  of  Rapids  in  Linn 
Ckmnty,  and  BurUngton,  C.  R.  dt  M.  R.  JS.  Co. 
H  alt  36  Iowa,  175. 

86, .  The  fact  is  that  the  railroad  com- 
pany, prior  to  the  election,  caused  to  be  pub- 
lished in  the  newspaper  of  the  township  an 
agreement  or  proposition,  that  it  would,  within 
a  certain  time,  expend  a  sum  named  in  the 
efection  of  machine  shops,  etc.,  and  that  the 
company  had  not  expended  the  amount  stated, 
would  not  invalidate  the  tax,  nor  aaUuniae  the 


issuance  of  an  iigunction  to  restrain  iti  coUee^ 
tion.    Id, 

86. :  when  validity  of  tax  cannot 

be  assailed.  After  township  trustees  have 
passed  upon  the  suffidem^  of  a  petition  pre- 
sented to  them,  calling  for  an  election  to  decide 
the  question  of  levying  a  tax  in  aid  of  the  con- 
struction of  a  railroad,  and  the  election  has  been 
ordered,  and  the  tax  voted  and  levied,  the  valid- 
ity of  such  tax  cannot  be  assailed  on  the  ground 
that  the  petition  was  not  signed  by  one-third  of 
the  resident  tax-payers.  Rffon  v.  Varga  and 
The  B.  dt  M.  R.  R.  Co.,  37  Iowa,  78;  West  v. 
Whittaker,  Id.,  508. 

87.  The  trustees  having  jurisdiction  to  deter- 
mine that  question,  their  decision  cannot  be 
collaterally  assailed,  but  like  any  other  judicial 
determination  remains  conclusive  until  reversed 
or  set  aside  by  writ  of  error,  certiorari,  or  other 
direct  proceeding  provided  by  law.    Id. 

88.  The  petition  for  the  vote  stands  in  snb^ 
stantially  the  same  relation  to  the  subsequent 
proceedings  as  original  notice  or  summons  does 
to  the  proceedings  which  it  inaugurates,  and  if 
it  be  defective  in  fact  but  is  adjudged  sufficieni 
by  a  court  of  competent  jurisdiction,  such  a^jn- 
dication  becomes  conclusive  until  reversed  or  set 
aside  in  a  direct  proceeding.    Id. 

89.  The  question  here  decided  is  essentially 
different  from  th^rt  arising  in  cases  where  a  cifty 
council  is  authorized  to  order  the  pavement  of  a 
street  or  sidewalk  upon  the  petition  of  a  certain 
proportion  of  the  property  holders.    Id. 

40. :  election:  firaudulent  repre- 
sentations. When  the  electors  of  a  township 
were  induced  by  fraudulent  representations  to 
Yote  a  tax  to  aid  in  the  construction  of  a  railway, 
the  collection  of  the  tax  could  not  be  enforced. 
Sinnett  v.  Moles  etal.,SS  Iowa,  25. 

41.  — :  contract:  condition  prece- 
dent* An  agreement  under  which  a  tax  was 
voted  to  aid  in  the  construction  of  a  railroad 
stipulated  that  it  should  be  built  and  in  operation 
on  or  before  a  certain  day:  Held,  that  if  the  road 
was  in  a  condition  to  be  operated  at  that  time, 
although  not  completed,  this  was  a  sufSdent 
compliance  with  the  contract.  The  Muscatine 
Western  R.  R.  Co.  v.  Horton  et  al.,  38  Iowa,  83. 

42. :  the  sale  of  the  road  before 

its  completiony  by  the  corporation  in  whose 

favor  the  tax  vras  voted,  with  tiie  reservation  tiiat 

I  the  vendor  shall  complete  the  road-bed   and 
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«>Uect  the  tax,  will  not  defeat  its  right  to  the 
kuc  after  the  road  is  completed.    Id. 

48.  Although  SQoh  sale  might  amount  to  a 
Toluntaiy  dissolution  of  the  corporation,  yet  it 
voold  survive  to  the  eoctent  that  the  righi»  and 
obligations  growing  out  of  the  voting  of  the  tax 
OGold  be  enforced.    Id, 

:  no  oontraots  or  agreements, 


>ve  each  as  are  in  writing,  can  be  set  up 
to  defeat  the  collection  of  the  tax.    Id, 

46. .    SembU,  that  representations  and 

oral  agreements  might  be  admissible  for  the  pur- 
pose of  establishing  fraud.    Id, 

46. .  No  contract,  stipulation  or  reser- 
vation could  be  set  up  to  defeat  the  tax  unless 
tiie  same  was  in  writing.  Harwaod  v.  Quinby, 
44  Iowa,  385. 

47.  :  oertifloate  of  olerk«    Where 

•tiie  township  derk  filed  with  the  county  auditor 
«11  the  record  proceedings  relating  to  a  tax  voted 
to  aid  in  the  construction  of  a  railway,  and  a 
certificate  that  the  election  was  held  upon  the 
proper  day,  and  that  a  majority  of  the  votes  cast 
were  in  favor  of  the  tax,  this  was  held  to  be  a 
mbetantial  compliance  with  tiie  reqmrement 
tiiat  the  derk  should  certify  the  rate  per  centum 
of  the  tax  voted.   Shontz  v.  Evans,  40  Iowa,  139. 

48. :  sufficiency  of  levy.   The  levy 

of  a  tax  described  as  **  nulroad  tax,  5  mills,"  is 
«uffidentiy  explicit,  when  the  purpose  and  the 
oly'ect  of  the  tax  and  the  beneficiary  corporation 
can  be  ascertained  aliunde.    Id. 


49. 


condition.    The  collection  of  a 


taihoad  tax  cannot  be  defeated  by  a  change  in 
the  location  of  the  road  after  the  tax  is  voted, 
when  it  yiolates  no  condition  of  the  vote.  {Mua- 
ratine  Western  R,  Co,  v,  Hortan,  38  Iovra,*33.) 
Id. 

60. :  duty  of  tmstees.  Under  Chap- 
ters 2  and  50,  Laws  of  1872,  it  was  the  duty  of 
the  township  trustees,  after  a  tax  had  been  voted 
to  aid  in  the  construction  of  a  railroad  and  the 
'engineer '•6  estimates  together  with  an  order  of 
the  i^esident  of  the  company  had  been  pre- 
sented, showing  that  the  statute  had  been  com- 
plied with  and  that  the  company  had  expended 
more  than  the  amount  of  the  tax  in  the  township, 
to  certify  the  fact  to  the  county  treasurer.  Bar- 
wood  V.  Quinlnf  et  oZ.,  44  Iowa,  385. 

61. :  statute  of  limitations.    The 

statute  of  limitations  would  not  operate  to  bar 


an  action  of  mandamus  to  compd  the  trustees  to 
perform  tins  duty,  in  a  case  where  the  tax  had 
been  voted  prior  to  the  enactment  of  these  stat- 
utes, until  three  years  after  they  took  effect.    Id, 

62. :  discretion  of  trostees.   llie 

discretion  of  the  trustees  in  such  case  was  lim- 
ited to  the  detennination  of  the  £Eu;t8  that  the 
road  had  been  built  and  that  the  order  of  tbe 
corporation  was  accompanied  by  the  necessaiy 
estimates.    Id, 

68. :  narrow  gauge.    Where  a  tax 

had  been  voted  to  aid  in  the  construction  of  a 
railroad,  the  fact  that  a  nanrow  gauge  road  was 
constructed  was  held  not  to  be  a  suffident  ground 
for  restraining  the  collection  of  the  tax.  Meader 
V.  Lowery,  45  Iowa,  684. 

64. :  trustees.    After  the  construcitioii 

of  the  road,  the  township  trustees  were  guilty 
of  no  fraud  in  certifying  to  the  fact  that  a  rail- 
road had  been  constructed,  as  contemplated  m 
the  notice  of  election.    Id, 


66. 


Tne  certificate  of  the  trustees  was 


not  invalidated  by  the  fact  that  it  was  signed  in 
a  place  outside  of  the  township.    Id. 

66. :  eptoppeL    Where  a  tax  of  five 

per  cent,  to  aid  in  the  construction  of  a  railroad, 
was  voted  by  a  majority  of  all  the  electors  in  a 
township,  and  the  railroad  company  thereupon 
constructed  the  road  through  the  township,  at 
an  expense  of  more  than  double  the  amount  of 
the  tax,  the  dtizens  and  tax- payers  making  no 
objections  to  the  legality  of  the  vote  until  after 
the  completion  of  the  road,  they  were  estopped 
from  then  objecting  to  the  validity  of  the  notioe 
of  election.  The  B,  C,  R.  dt  M.  R.  Co.  v,  Steta^ 
artf  39  Iowa,  267.  This  condusion  is  well  sus- 
tained by  authority.  See  Johnson  v.  Stark 
County,  24  lU.,  75;  Commonwealth,  ex  rel.,  v. 
Thomas,  32  Penn.  St.,  218;  Chapman  et  al,  v. 
M.  R,  R.  Co.,  6  Ohio  St.,  119;  The  Mahaska  Co. 
R.  Co,  V,  TheD.  V.  R.  Co.,  28  Iowa,  437;  fleW- 
enkamp  v.  City  of  Lafayette,  30  Ind.,  192; 
Palmer  v.  Stumph,  29  Ind.,  329;  Mortz  v.  CUy 
of  Detroit,  18  Mich.,  496;  Broum  v.  Bowen,  30 
N.  Y.,  519;  Younff  v.  Bush,  8  Bosw.,  1 ;  StaU  v. 
Van  Horn,  7  Ohio  St.,  327;  Prettyman  v,  Supa^ 
visors  of  Tazwell  Co.,  19  III.*  406;  Zahnski$9. 
C.  C.  <t  C.  R,  Co.,  23  How.,  381 ;  Mayor  of  PiUs- 
hurg  V.  8cm,  1  Penn.  St.,  309. 

67.  That  a  tax  to  aid  in  the  construction  of  a 
railroad  was  voted  in  Januaiy,  1872,  and  the 
railroad  completed  upoa  the  fitdth  of  the  tSK 
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within  the  year,  while  the  tax-payers  remained 
sOent  until  all  the  benefits  to  accrae  therefh)m 
were  secured,  would  estop  them  from  denying 
the  validity  of  the  tax.  Following  The  B.,  C. 
R,  dt  M,  R.  Co.  V.  Stewart,  p.  269,  ante;  Lamb  v. 
The  B.,  C.  R.  dt  3f.  R.  Co.,  39  Iowa,  333. 

68.  Disoovery  of  fraudulent  repre- 
sentations. The  fiEict  that  the  work  on  a  rail- 
road had  been  performed  and  money  expended 
without  objection  from  the  tax-payers,  would 
•not  estop  them  from  subsequently  denying  the 
validity  of  a  tax  voted  to  aid  in  its  construction, 
upon  discovering  that  the  vote  had  been  procured 
by  fraudulent  representations.  Sinnett  v.  Moles 
et  al.,  38  Iowa,  25. 

69.  Mandamus  against  board  of  su- 
pervisors. Mandamus  will  not  lie  to  compel 
the  board  of  supervisors  to  levy  a  tax  voted  to 
aid  in  the  construction  of  a  railroad.  The  C.  D. 
dt  M.  R.  Co.  V.  Olmsiead  et  aZ.,  46  Iowa,  316. 

60.  :  county  treasurer.    Nor  will  it 

lie  to  compel  ihe  county  treasurer  to  collect  such 
tax  until  the  tax  lists  shall  have  been  placed  in 
his  hands  and  he  shall  then  refuse  or  neglect  to 
collect  it.    Id. 

61.  Foreclosure  of  title:  jurisdiction. 

In  a  proceeding  to  foreclose  a  tax-tiUe  under  the 
Code  of  1851,  notice  by  publication  was  insuffi- 
cient to  confer  jurisdiction  which  fixed  the  time 
at  which  defendant  was  required  to  appear  at  a 
date  prior  to  the  pubHcation  itself.  Oenther  v. 
Fuller,  86  Iowa,  604. 

II.  What  Is  and  What  is  Not  Taxable. 

62.  Bailroad  property:  gross  earn- 
ings. The  payment,  by  a  railroad  company, 
of  a  tax  of  one  per  centum  on  the  gross  earnings 
of  the  road,  under  Chap.  169,  Acts  of  the  Twelfth 
General  Assembly,  did  not  relieve  the  company 
from  the  payment  of  municipal  taxes  upon  prop- 
erty within  city  limits.  Following  Dunleith  dt 
Dubuque  Bridge  Co.  v.  The  City  of  Dubuque, 
82  Iowa,  427;  City  of  Davenport  v.  C,  R.  I.  ijt 
P.  R.  R.  Co.,  38  Iowa,  633. 

68.  The  ninth  section  of  chapter  26,  Laws  of 
the  Fourteenth  General  Assembly,  releasing  the 
property  of  railroad  companies  from  the  x>ay- 
ment  of  municipal  taxes,  is  in  conflict  with  the 
second  section  of  article  eight  of  the  State  Con- 
stitution, and  therefore  inoperative  and  void.  Id. 

64.  Independent  of  this  provision  of  the  Con- 
;gtitation,  and  by  virtue  of  its  general  legislative 


authority,  the  General  Assembly  is  vested 
the  power  to  subject  all  classes  of  property,  in- 
cluding that  of  corporations,  to  taxation  for 
proper  purposes.    Id. 

66.  To  give  effect  to  this  section  of  the  Con- 
stitution it  must  be  interpreted  as  imposing  the 
duty,  instead  of  simply  granting  the  power,  tb 
tax  the  property  of  corporations  for  pecnniaiy 
profit,  the  same  as  that  of  individuals.    Id. 

66.  Their  property  should  be  taxed  to  the 
same  extent,  for  the  same  purposes,  and  at  the 
same  rates,  as  that  of  individuals.    Id. 

67.  The  phrase  "railroad companies,"  in  the 
act,  is  used  as  synonjrmous  with  '*  railroad  cor- 
porations." It  was  not  the  puri>oee  of  the  act 
to  release  the  taxes  on  ivalioajl  property,  and  not 
on  railroad  corporations.    Id. 

68.  The  thirteenth  section  of  Chap.  26,  Laws 
of  the  Fourteenth  General  Assembly,  which  pro- 
vides that  "  all  laws  and  parts  of  laws  incon- 
sistent with  the  provisions  of  this  act  are  hereby 
repealed,"  does  not  take  away  the  right  to  col- 
lect city  taxes  due  and  unpaid  prior  thereto^ 
since  the  only  section  (ninth)  in  conflict  with  ex- 
isting statutes,  is  unconstitutional,  and  since  the 
repealing  section  would  create  a  distinction  be* 
tween  the  liability  of  the  property  of  corpora- 
tions and  that  of  individuals  to  taxation,  and 
thus  be  void.    Id. 

69. :  rolling  stock.    The  case  of  The 

City  of  Davenport  v.  M.  dt  M.  R.  Co.,  16  lowa^ 
349,  denying  the  power  of  a  city  to  tax  a  rail* 
road  company,  should  not  be  regarded  as  having 
^e  force  of  a  precedent,  since  but  two  memben 
of  the  bench  concurred  in  the  reasoning  Itj 
which  its  conclusions  were  reached.  Per  Beck, 
J.,  Day,  J.,  concurring.  The  City  of  Dub%tqu$ 
V.  The  III.  Central  R.  Co,,  39  Iowa,  56. 

70.  The  rolling  stock  of  a  railway  company 
existing  under  the  laws  of  another  state,  but 
operating  in  this  State,  is  subject  to  taxation 
here.    Per  Beck,  J.,  Day,  J.,  concurring.    Id. 

71.  It  is  the  daty  of  the  agent  or  manager  of 
such  company  to  list  its  rolling  stock  for  munici- 
pal taxation.  Per  Beck,  J.,  Day,  J.,  concur^ 
ring.    Id. 

72, :  situs  of  rolling  stock.    The 

situs  of  such  property,  for  ihe  purpose  of  taxa- 
tion, is  the  place  where  the  property  of  the  man- 
ager or  agent  would  be  taxed,  in  contemplation 
of  law  it  being  in  his  possession,  and  sulg'ect  to 
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taxation  as  his  own.  Per  Bibck,  J.,  Day,  J., 
coneurring.    Id, 

78.  The  officer  or  agent  wbo  bas  control  of 
the  property,  stands  in  the  place  of  the  owner, 
and  its  Mtu8  for  all  purposes  of  taxation,  unless 
otherwise  prescribed,  is  bis  place  of  business. 
{Supervisors  of  Tazewell  Co.  v.  Davenport,  40 
m.,  197;  Sangamon  dt  Morgan  R,  R.  Co.  v. 
County  of  Morgan,  14  III.,  163;  British  Com- 
mercial  Life  Ins.  Co.  v.  Commissioner  of  Taxes, 
31N.  Y.,32.)    Id. 

74. :  objeotions  considered.    To  the 

objections  to  the  taxation  of  rolling  stock,  urged 
in  City  of  Davenport  v.  The  M.  dt  M.  R.  R.  Co., 
16  Iowa,  849,  it  may  be  answered: 

1.  That  rolling  stock  is  personal  property;  the 
road  is  real  property. 

2.  That  Baldwin  v.  The  M.  dt  M.  R.  R.  Co., 
5  Iowa,  518,  and  Richardson  v.  The  B.  dt 
M.  R.  R.  Co.,  8  Iowa,  260,  relate  only  to  the 
bringing  of  suits,  and  the  caseR  cited  in 
their  support  do  not  involve  the  question  of 
taxation. 

3.  That  property  cen  be  but  once  taxed,  and 
where  the  right  to  tax  is  established  by  one 
dty,  no  other  will  possess  the  power. 

4.  The  constitution.  Art.  8,  Sec.  2,  subjects  to 
taxation  all  corporations  for  pecuniajcy  profit. 
Id. 

75.  The  effect  of  the  statute  in  question  (Chap. 
26,  Laws  of  1872).  is  to  relieve  a  part  of  the 
taxable  property  of  plaintiff  from  taxation,  and 
thus  it  is  in  plain  contravention  of  Art.  8,  Sec. 
2,  and  Art.  1,  Sec.  6,  of  the  Constitution.  Per 
Beck,  J.,  MiUjEB,  Ch.  J.,  and  Day,  J.,  concur- 
ring.   Id. 

76.  A  resident  of  the  State,  owning  property 
which  is  uded  iu  different  counties  or  localities, 
without  its  having  in  any  one  an  actual  situs, 
would  be  taxed  thereon  in  the  place  of  business 
at  which  he  managed  such  property.  But  in 
case  a  resident  owns  personal  property  actually 
situated  iu  a  county  different  from  his  place  of 
residence,  he  is  taxed  in  the  county  where  the 
property  is  found.  Such  is  the  effect  of  Rev.,  § 
717.  It  contemplates  that  the  property,  in  order 
to  be  taxed  out  of  the  county  of  his  residence, 
shall  be  iu  a  permanent  manner  used  where  it  is 
assessed.  The  keeper  of  a  livety  stable  or  the 
inoprietor  of  a  line  of  stages  may  have  property 
that  is  transitoiy,  actually  in  motion  at  all  times 
when  not  necessarily  at  rest,  as  demanded  by  the 


nature  of  his  animals,  or  for  repairs  of  his  ve- 
hicles. The  situs  of  such  property,  for  the  pur- 
pose of  taxation,  is  the  place  of  business  of  the 
owner.  The  rolling  stock  of  defendant  is  used 
in  the  same  way,  aud  is  governed  by  the  same 
rules.  The  manager  or  agent  of  defendant  for 
the  State,  being  required  to  list  the  property, 
must  do  so  as  though  it  were  his  own.  His  place 
of  business  is  Dubuque.  There  his  property, 
were  it  used  in  a  like  manner,  would  be  taxable, 
and  there  must  defendant's  be  listed  and  taxed. 
{Hunter  V.  Supervisors,  33  Iowa,  376;  The  Board 
of  Supervisors  v.  Davenport,  40  111.,  197;  San^ 
gamon  dk  Morgan  R.  R.  Co.  v.  The  County  ef 
Morgan  et  al.,  14  111.,  163;  St.  Louis  v.  Wiggins 
t'erry  Co.,  40  Mo.,  582;  British  Com.  lAfe  Ins. 
Co.  V.  CommWs  of  Taxes,  31  N.  T.,  32;  Sacra- 
mento V.  California  Stage  Co.,  12  Cal.,  134; 
People  V.  Niles,  35  Cal.,  282;  Conroe  v.  Nai. 
Protection  Ins.  Co.,  10  How.  Pr.,  403;  Hubbard 
V.  Nat.  Protection  Ins.  Co.,  11  Id.,  149;  State  v. 
Haight,  1  Vroom,  428;  Thorn  v.  Cen.  R.  R.  Co., 
2  Dutcher,  125.)    Id. 

77.  Of  railroad  and  goyemment  lands. 

The  patent  issued  by  the  governor  is  evidence 
that  the  lands  conveyed  thereby  were  then 
earned  by  the  plaintiff,  and  that  the  patent 
issued  as  soon  as  the  lands  were  earned,  and 
parol  evidence  is  only  admissible  for  the  purpose 
of  showing  that  ihe  railroad  company  had  fraud- 
ulently prevented  the  issuance  of  the  patent  at 
the  proper  time,  for  the  purpose  of  avoiding  tax- 
ation on  the  lands  earned.  (The  I.  F.  dt  S.  0. 
R.  Co.  V.  Cherokee  Co.,  37  Iowa,  483;  The  I.  F. 
dt  S.  C.  R.  Co.  V.  The  Co.  of  Woodbury,  38  Id., 
498;  The  C.  R.  dt  M.  R.  R'y  Co.  v.  CarroU 
County,  41  Id.,  153;  Goodrich  v.  Beaman,  37 
Id.,  563.)  Government  lands  are  not  taxable 
until  the  next  year  after  they  are  patented.  Re- 
vision of  1860,  section  711.  The  M.  dt  M.  R.  R. 
Co.  V.  Brown,  39  Iowa,  655. 

78.  An  entry  of  land,  under  the  homestead 
act,  does  not  divest  the  United  States  of  the  title 
until  five  years  from  the  date  of  filing  the  declar- 
atory statement,  and  prior  to  that  time  the  land 
is  not  subject  to  taxation. 

Argu.  Although  ike  existence  of  a  legal 
titie  is  not  essential  to  create  a  liability  to 
taxation,  yet  the  fact  that  an  absence  from 
the  land  of  more  than  six  months  causes  it 
to  revert  to  the  government,  makes  the 
homestead  entry  insufficient  to  create  a  tax- 
able interest.    Moriarty  v.  Boone  Co,  et  a?.. 
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39  Iowa*  634.  Gitba:  StoehiaU  v.  Tlu 
Treasurer  qf  Webeter  CkmrOif,  12  Iowa»  536; 
Striker  v.  Polk  CautUif,  22  Id.,  581;  lataa 
Homestead  Co.  v.  Waster  County,  21  Id., 
221;  Dubuque  and  Pacific  Railroad  Co,  v. 
Webster  County,  Id.,  235;  The  Cedar  Rap- 
ids d^  Mo.  R.  R.  Co.  V.  Woodbury  County, 
29  Id.,  247. 

79.  Section  711  of  the  Revision  was  enacted 
prior  to  the  paAsage  of  the  homestead  act,  and 
Ito  pnmsiona  do  not  apply  to  entries  made  there- 
vnder.    Id. 

80.  The  lands  granted  to  the  G.  R.  &  M.  R. 
B.  Co.,  by  the  Act  of  Congress  of  Jane  2, 1864, 
did  not  become  sal:gect  to  taxation  until  they 
were  selected  or  ascertained  to  be  the  lands  em- 
braced in  the  grant.  The  earliest  evidence  of 
their  identification  is  the  certificate  of  the  Com- 
misioner  of  the  G^eral  Land  Office,  approved 
hj  the  Secretaiy  of  the  Interior.  Following  C. 
R.  d^  M.  R.  R.  Co.  V.  Woodbury  Co.,  29  Iowa, 
247.  The  C.  R.  c^  Af.  R.  R.  Co.  v.  Carroll  Co. 
et.  al.,  41  Iowa,  153. 

81.  When  the  railroad  company  became  en- 
titled to  any  portion  of  the  lands  granted  by  Act 
of  Congress  of  May  15, 1856,  by  the  completion 
of  any  part  of  its  road,  as  prescribed  by  Federal 
or  State  legislation,  such  portion  of  the  grant 
thereupon  became  sulgect  to  assessment  and 
taxation.    Id. 

82.  It  was  the  intention  of  the  act  that  the 
railroads  should  be  constructed  westward  &om 
the  initial  eastern  point,  and  that  the  one  hun- 
dred and  twenty  sections  granted  for  the  con- 

'  struction  of  each  twenty  miles  of  road  should  be 
selected  from  the  unoccupied  lands  adtjacent  to 
the  part  thus  constructed.    Id. 

88.  The  State  could  not  pass  any  titie  to  or 
right  in  the  lands  except  in  the  manner  author- 
ized by  the  Act  of  Congress.    Id. 

84.  The  lands  selected  in  Sac  counly,  in  pur- 
suance of  the  grant  to  the  State  of  Iowa  under 
the  act  of  May  15, 1856,  and  by  the  State  con- 
ferred conditionally  upon  the  Cedar  Rapids  & 
Missouri  River  Railroad  Company,  had  not  be- 
come sulgect  to  taxat  on  on  the  first  day  of  Jan- 
uaiy,  1867. 

Argu.  1.  The  road  had  not  at  that  time  been 
completed  as  fiar  as  the  west  line  of  Sac 
county  in  the  manner  required  by  the  terms 
of  the  act. 

Argu.  2.  Under  the  method  of  selection  of  the 


kudda  adopted  by  the  company,  by  whidi  it 
commenced  at  the  Mississippi  river  and  took 
the  lands  dean  as  the  road  {Kogressed  west- 
ward, it  could  not  select  in  advance  of  iiie 
construction,  and  could  only  take  those 
which  were  co-tenninous  with  the  aectioBB 
built. 
Argu.  3.  The  fact  that  the  road  should  have 
been  constructed  and  the  lands  earned  prior 
to  January  1, 1867,  does  not  estop  the  oomr 
pany  to  deny  that  they  were  taxable,  beeaoie 
the  State,  which  alone  had  the  right  to  taki^ 
advantage  of  the  default,  waived  it.  The 
Cedar  Rapids  dt  Mo.  R.  R.  Co.  et  al.  v.  The 
County  of  Sam  et  aL,  46  Iowa,  243. 

86.  Chapter  34,  Acts  of  the  Fifteenth  General 
Assembly,  directing  the  governor  to  certify  to 
the  company  the  lands  held  by  the  State  in  trust 
for  its  benefit,  vested  in  it  a  perfect  legal  title 
thereto,  and  they  thereupon  became  taxable  to 
it.  An  assessment  and  levy  of  taxes  upon  the 
lands  for  any  years  previous  to  the  passage  of 
this  act  was  illegal  and  void.  The  Sioux  City 
dt  St.  Paul  R.  R.  Co.  v.  The  County  of  Osceola, 
43  Iowa,  318. 

86.  Where  a  county,  under  obligation  to  con- 
vey its  swamp  lands  to  a  railroad  company, 
under  contract  between  them,  refuses  so  to  do, 
it  will  be  thereby  estopped  from  afterward  claim- 
ing thai  during  such  time  the  titie  was  in  the 
company  and  thus  subject  to  taxation.  The 
Iowa  Railroad  Land  Co.  v.  Story  County  et  al., 
36  Iowa,  48. 

87.  Nor  would  such  lands  in  any  case  be  tax- 
able before  conveyance,  if  it  were  not  then 
known  what  particular  lands  the  company  would 
be  entitied  to.  There  must  have  been  a  definite 
designation  of  the  lands.  Following  C.  R.  dt 
Mo.  R.  R.  Co.  V.  Woodbury  County,  29  Iowa, 
247.    Id. 

88.  Nor  would  such  lands,  while  held  as  the 
property  of  the  couniy,  be  taxable  under  section 
711  of  the  Revision,  which  exempts  finom  taxa- 
tion property  of  a  couniy  or  the  State,  when  not 
held  for  pecuniary  profit.  {Guthrie  County  9. 
Carroll  County,  34  Iowa,  108.)    Id. 

89.  The  lands  granted  to  the  Iowa  Falls  and 
Sioux  City  Railroad  Company  by  the  fourth  sec- 
tion of  the  act  of  the  General  Assembly,  ap- 
proved April  7,  1868,  did  not  become  the 
property  of  the  company,  nor  taxable  as  such 
until  the  construction  and  completion  of  its 
road  in  accordance  with  the  terms  prescribed  by 
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•■14  act.  The  /mm  FMs  and  Sitmx  City  R*y 
0».  9.  CkeroJeee  Coimtyj  37  Iowa,  482. 

00. •  llie  patents  iBBaed  by  the  goremor 

to  said  company  are  condusiye  evidence  that  the 
lands  mentioned  therein  were  then  earned^  and 
at  least  prima  facie  evidence  that  they  were 
issued  as  soon  as  the  lands  were  earned.  It  is 
accQordingly  held  that  the  lands  were  not  subject 
to  taxation  until  the  year  following  the  issuing 
of  the  patents.    Id. 

91.  The  condition  of  a  land  grant  to  a  rail- 
road was  that  upon  the  completion  of  a  certain 
number  of  miles,  a  patent  should  be  issued  by  the 
Governor;  such  patent  was  issued  in  July,  1871, 
and,  in  the  absence  of  fraudulent  concealment 
apo.n  the  part  of  the  railroad  company  to  pre- 
vent an  earlier  issuance  of  the  patent,  held,  that 
the  lands  were  not  taxable  for  the  year  1871. 
Thel,  F.  d^  S.  C,  R.  Co.  v.  Plymouth  County, 
40  Iowa,  609. 

92.  Lands  granted  to  railroads  are  not  tax- 
able imtil  the  year  after  they  are  patented, 
when  there  is  no  evidence  of  any  fraudulent  or 
intentional  delay  in  procuring  the  patent.  The 
McGregor  dt  M.  R.  Co.  v.  Brown,  89  Iowa,  655. 

98.  Lands  granted  to  the  Cedar  Rapids  and 
Missouri  River  Railroad  Company  by  chapter 
S7,  Laws  of  1860,  were  not,  prior  to  their  certifi- 
cation, taxable  as  belonging  to  the  company, 
tmtil  the  company  had  complied  with  sections  6 
and  7  of  said  act  in  respect  to  the  construction 
of  its  rood.  That  the  road  had  been  completed 
such  a  distance  west  from  Cedar  Rapids  as 
would  earn  the  land  in  controversy  upon  the 
basis  of  one  hundred  and  twenty  sections  for 
eveiy  twenty  miles,  would  not  be  sufficient. 
Goodrich  v.  Beaman,  37  Iowa,  563. 

04.  Lands  granted  under  the  act  of  Congress 
of  May  15, 1856.  and  chapter  124,  Laws  of  the 
Tenth  General  Assembly,  became  subject  to  tax- 
ation only  after  they  had  been  conveyed  to  the 
grantee  by  patents  of  the  governor  of  the  State, 
in  accordance  with  the  provisions  of  the  latter 
act  The  I.  F.  d^  8.  C.  R.  Co.  v.  Woodbury 
Co,  et  ah,  38  Iowa,  498. 

95.  Swamp  lands.  Lands  granted  by  the 
United  States  to  counties  as  swamp  lands  are 
not  snlgect  to  taxation  so  long  as  they  are  held 
■ad  owned  by  the  counties.  Sully  v.  Poorbaugh, 
45  Iowa,  453. 

96. :  time  of  conveyance.    Nor  are 

ihey  taxable  for  any  year  in  which  they  may  be 

50 


oonveyed.by  a  oonnty,  if  tiie  assessment  for  thai 
year  be  completed  before  the  oonveyaaoe  ia 
made.    Id. 

97.  Movable  property.  The  plaintiff, 
who  resided  in  South  township,  had  certain  cat- 
tle fed  during  the  winter  months  in  Scott  town- 
ship; he  listed  them  for  taxation  in  the  former 
and  they  were  also  assessed  in  the  latter,  where 
they  happened  to  be  Januaiy  1:  Held,  that 
th^  were  subject  to  taxation  only  in  the  town- 
ship which  was  tiie  home  of  the  owner.  Rhyno 
V.  Madison  County,  43  Iowa,  632. 

98.  It  is  impossible  to  establish  a  general  rule 
with  respect  to  the  taxation  of  moveable  prop- 
erty which  happens  temporaiily  to  be  in  another 
jurisdiction  than  that  of  the  owner,  but  it  may 
be  said  that  it  is  not  necessarily  subject  to  assess- 
ment in  the  town  where  it  is  on  January  1.    Id. 

99.  Landfl  purchased  by  county  under 
judgment  in  its  favor.  Lands  purchased 
by  a  county  for  its  own  protection  upcm  a  judg- 
ment in  its  favor,  are  not  held  for  pecuniary 
profit  but  for  public  use,  and  are  not  taxable. 
Gibson  v.  Howe,  37  Iowa,  168. 

100.  Deposits  in  banks.  A  banker  is  liable 
to  taxation  only  for  such  moneys  and  credits  as 
are  in  his  x>OBsession  as  owner,  and  not  for  those 
which  he  may  hold  as  the  custodian  of  others. 
Bank  deposits  are  taxable  to  the  depositors  and 
not  to  the  bank.  Branch  v.  The  Totcn  of 
Marengo,  43  Iowa,  600. 

101.  Shares  of  delinquent  sharehold- 
ers in  national  banks.  To  render,  under  our 
statute  (chapter  153,  Laws  of  1868),  a  national 
bank,  organized  under  the  federal  banking  law, 
liable  for  the  payment  of  taxes  doe  from  its 
shareholders,  it  must  be  averred  and  shown  that 
the  bank  now  has  or  has  had  in  its  possession 
dividends  or  otiier  money  or  property  belonging 
to  the  delinquent  shareholder.  The  bank  is  not 
absolutely  liable,  independent  of  such  showing; 
the  rule  herein  differing  from  that  under  the 
Kentucky  statute.  Hershire,  treasurer,  etc.,  v. 
The  First  National  Bank  cf  Iowa  City,  35 
Iowa,  272. 

102.  Church  and  school  property.  Under 
section  797  of  the  Code*,  all  property,  including 

*8B(7noK  797.    The  following  rUmm  of  property  vre 
not  to  be  taxed,  and  they  may  be  omittod  fkom  the  aaeaw 
menta  heraiu  nqnired: 

1.  The  property  of  the  United  Statoa  and  of  thia  etale, 
ludnding  nnlTeraity,  agrionltiiral  college  and  eohool  laada, 
and  all  property  leaaed  to  the  state;  the  ptoperty  of  a 
ooonty,  townahlp,  city.  Inoorporated  town,  or  aohool  dla- 
trlct,  when  devoted  entirely  to  the  puhllo  uae  and  not  held 
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(he  residences  of  professors  upon  the  grounds  of 
literary  institations  and  the  dwellings  of  clergy- 
men,  owned  by  religious  societies,  and  used  ez* 
olusively  for  such  dwellings  without  income  to 
the  owners,  which  is  proper  and  appropriate  to 
effectuate  the  objects  of  the  institutions  or  socie- 
ties,  is  exempt  from  taxation.  The  Trustees  of 
Gristcold  College  v.  The  State  of  Iowa,  46  Iowa, 
275. 

103.  The  statute  ia  not  in  conflict  with  Sec. 
3  Art.  1,  of  the  Constitution.    Id, 

104.  Farm  proper^  within  city  limits. 

Farming  lands,  situated  within  the  limits  of  a 
city,  are  liable  for  a  tax  voted  to  aid  in  the  con- 
struction of  a  railroad.  Such  a  tax  is  not  a 
municipal  tax  within  the  meaning  of  that  phrase 
as  used  in  Morford  v,  Unger^  8  Iowa,  82,  and 
cases  following  it.  Sears  et  al.  v»  The  Iowa 
Midland  R.  Co.  et  al.,  39  Iowa,  417. 

106.  The  municipal  taxes  from  which  farm 
property  is  exempt  are  limited  to  those  which 
are  required  for  purposes  strictiy  municipal  and 
from  which  such  property  derives  no  benefit. 
Id. 

106.    Sale   in   nature  of  mortgage. 

Where  the  purchaser  of  real  estate  executed  a 
lease  to  the  vendor  stipulating  that  at  any  time 
within  five  years  the  latter  should  have  the 
privilege  of  repurchase,  and  that  meanwhile  he 
should  pay  all  the  taxes  upon  the  leased  prop- 
erty, held,  that  the  transaction  did  not  consti- 
tute a  sale  and  that  the  intention  of  the  vendor 
was  to  make  a  loan  in  such  manner  as  to  avoid 
the  payment  of  taxes.  The  dty  council  properly 
assessed  the  real  estate  to  the  vendor,  and  the 
consideration  of  the  alleged  sale  to  the  vendee, 
as  money  and  credits.  Waller  v.  Jaeger,  39 
Iowa,  228. 

for  peooniary  profit;  pubUo  grounds,  Inoliidiiiff  all  plaoea 
for  the  burial  of  the  dead ;  fire  engines,  and  all  Implements 
for  extinguishing  fires,  with  the  grounds  used  exclusively 
for  their  buildings  and  for  the  meetings  of  the  fire  oom- 
panlos ;  all  pnbUo  libraries,  grounds,  and  buildings  of  lite- 
rary, Boientiflc,  beneyolent,  sgilcnltural,  and  religious 
institutions,  and  societies  deroted  solely  to  the  appropri- 
ate objects  of  these  institutions,  not  exceeding  six  hun- 
dred and  f  or^  acres  in  extent,  and  not  leased  or  otherwise 
used  with  a  view  to  pecux&iary  profit;  and  all  property 
leased  to  agrioultund,  charitable  institutions,  and  benevo- 
lent sootodfes,  and  so  devoted  during  the  term  of  such 
lease;  provided,  that  all  deeds  by  which  such  property  is 
held  sQsll  be  duly  filed  for  record  before  the  property 
therein  described  shsll  be  omitted  from  the  sfvessment ; 

2.  The  books,  papers,  snd  ai^wratns  belonging  to  the 
above  Institations,  used  solely  for  the  purposes  above 
contemplated,  and  the  like  propwty  of  students  in  any 
such  instituftion  used  for  their  education ; 

8.  Money  snd  credits  belonging  exdusivelv  to  such  in- 
stitutions, snd  devoted  solely  to  snstsining  them,  but  not 
exceeding  in  amount  or  income  the  sum  prescribed  by 
their  charter; 


107*  Property  of  soldiers  not  exempt 
flrom.  Chapter  113,  Laws  of  the  Ninth  Gen<^ 
eral  Assembly,  and  chapter  11,  Laws  of  the 
Extra  Session  of  the  same,  did  not  exempt  from 
assessment,  levy  and  sale  for  taxes,  the  property 
of  volunteer  soldiers  while  engaged  in  the  ser- 
vice of  the  United  States.  A  tax  deed  of  snch 
property,  regular  in  form,  will  be  sustained. 
Slane  r.  McCarroll,  40  Iowa,  61. 

106.  What  neoessary  to  exempt  home- 
stead from  liability  for  other  taxes.   To 

exempt  the  homestead  &om  liability  for  taxes 
accruing  upon  other  property,  it  must  be  listed 
separately  as  a  homestead.  Slater  v.  The  Cit^ 
of  Burlington,  42  Iowa,  531.  See,  as  throwing 
some  light  on  the  question,  Penn  v.  Clemons,  19 
Iowa,  377;  Stewart  v.  Corbin,  25  Id.,  145. 

109.  That  the  homestead  is  the  only  real 
estate  of  the  tax-payer  does  not  relieve  him  from 
the  necessity  of  listing  it  separately,  in  order  to 
thus  limit  its  liability.    Id. 

III.  The  Listing  and  Assessxent. 

110.  A  road  tax  against  a  railroad 
company  is  not  defeated  by  the  fact  that  the 
assessment  of  the  property  is  not  placed  upon 
the  assessment  book  of  the  township.  The  order 
of  the  board  of  supervisors,  declaring  the  length 
of  the  main  track  and  assessed  value  of  the 
road  lying  vnthin  the  township,  transmitted  to 
the  trustees,  becomes  the  basis  for  the  levy  of 
taxes  upon  railroad  property.  The  S.  C.  dt  P. 
R.  Co.  V.  The  County  of  Osceola  et  al.,  45  Iowa, 
168. 

111.  Where  the  assessor  employed 
another  to  make  the  valuations  of  prop- 
erty, which  were  afterword  submitted  to  him  for 
correction  and  approval,  the  assessment  thus 

4.  Animals  not  hereafter  epedAed.  the  wool  ehom  ttum 
■heep  belonging  to  the  person  gl^ng  the  list,  his  fsrm 
produoe  harvested  within  one  year  preyioos  to  the  listing, 
private  libraries  not  exceeding  three  hundred  dollars  in 
value,  family  pictures,  kitchen  furniture,  beds  and  bed- 
ding requisite  for  each  family,  all  wearing  apparel  in 
actual  use,  snd  all  food  provided  for  the  family;  but  no 
person  from  irtiom  a  compensation  for  board  or  lodging 
is  received  or  expected,  is  to  be  considered  a  member  ot 
a  family  within  the  intent  of  this  dause; 

5.  The  polls  or  estates,  or  both,  of  persons  who  by 
reason  of  sge  or  iaflrmity  may.  ixi  the  opinion  of  the 
sseessor,  be  unable  to  contribute  to  the  public  revenue; 
such  opinion,  and  the  fact  on  which  it  is  based,  bdng  In 
all  cases  reported  to  the  board  of  equalisation  by  the 
assessor,  or  any  other  person,  and  subject  to  revensl  tgr 
them: 

6.  The  farming  utensils  of  say  person  who  makes  Ui 
livelihood  by  fanning,  and  the  tools  of  any  meohanio,  nol 
in  either  case  to  exceed  three  hundred  dollars  in  vslns; 

7.  Oovemment  Isnda  entered  or  locatedi  or  leads  po^ 
chased  from  this  state,  shall  not  be  taxed  for  the  yesr  to 
which  the  entry,  location,  or  purduse  Is  mads. 
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made  was  held  not  to  be  invalid.    Snell  v.  The 
City  of  Fori  Dodge  etal.,4^  Iowa,  564. 

112.  Property  subseqiiezitly  embraced 
within  city  limits.  An  assessment  upon  the 
property  in  question  having  been  made  in  1869, 
and  afterward,  during  the  same  year,  the  town 
in  which  the  property  lay  having  become  incor- 
porated as  a  city,  it  was  the  duty  of  the  auditor 
to  base  the  levy  for  1870  upon  the  assessment  for 
1869.    Id. 

113.  Where  Taluation  is  not  fixed  by 
the  assessor.  In  an  action  upon  the  ordei-s 
of  a  school  district,  defendant  alleged  that  they 
were  issued  in  excess  of  the  constitutional  limit 
of  indebtedness;  plaintiff  offered  to  prove  the 
value  of  certain  lands  upon  the  tax  list,  upon 
which  the  taxes  were  paid,  but  to  which  no  val- 
uation was  assigned:  Held^  that  the  evidence 
should  have  been  admitted.  Wormley  v.  The 
DUfirid  Toumship  of  Carroll,  45  Iowa,  666. 

.114.  Powers  of  board  of  supervisors 
to  increase  assessment.  Section  739  of  the 
Revision  is  repealed  by  implication  by  Chap.  89, 
Laws  of  the  Thirteenth  General  Assembly,  and 
the  board  of  supervisors  has  no  authority  to  in- 
crease the  assessment  of  property.  Taxes  levied 
under  a  valuation  thus  increased  are  not  simply 
irregular,  but  illegal.  Rood  v.  The  Board  of 
Supervisors,  etc.,  39  Iowa,  444. 

116.  Higher  rate  than  provided  by 
law.  When  the  board  of  supervisors  are  sat- 
isfied that  the  requirements  of  sections  250  and 
251*  of  the  Revision  have  been  substantially 
complied  with,  and  a  msgority  of  votes  has  been 
cast  in  favor  of  the  proposition, .  they  are  em- 
powered to  levy  a  tax  of  a  higher  rate  than  that 
provided  by  law.  The  Iowa  Railroad  Land  Co. 
V.  The  County  of  Sac,  39  Iowa,  124. 

*8soTXOH  S80.  The  county  Judge  may  ■nbmlt  to  the 
people  of  hie  oounty  at  any  regular  election  or  at  a  upeolal 
one  called  for  that  purpoee.  the  question  whether  money 
may  be  borrowed  to  aid  in  tne  erection  of  public  buildings ; 
whether  the  county  will  construct,  or  aid  to  construct 
any  road  or  bridge  n^ch  may  call  for  an  extraordinary 
expenditure;  whether  «^ocft  shall  be  permitted  to  run  i^ 
large,  or  at  what  time  it  shall  be  prohibited ;  and  the  ques- 
tion ot  any  other  local  or  iiollce  regulation  not  inconsistent 
with  the  laws  of  the  State.  [No  contract  made  by  any 
county  Judge  for  the  use  of  or  for  the  erection  of  county 
buOdlngs,  where  the  expenditure  exceeds  two  thousand 
dollarsp  shaU  be  legal  unless  it  is  first  submitted  to  a  vote 
of  the  people  of  his  county  as  provided  in  sections  one 
hundred  and  thirteen  (113)  and  one  hundred  and  fourteen 
(lli).!  And  when  the  warrants  of  a  county  are  at  a  depre- 
ciated value,  he  may  in  like  manner  snbinit  the  question 
whether  a  tax  of  a  higher  rate  than  that  provided  bv  law 
shall  be  levied,  and  in  all  cases  when  an  addition^  tax  is 
laid  in  pursuance  of  a  vote  of  the  people  of  any  comoty 
for  tlie  special  purpose  of  repaying  borrowed  mon«y,  or 
of  constnicting  or  aiding  to  oonatmot  any  road  or  bridge, 


116*  Equalizatiozi  of  aflseasment.  The 

board  of  supervisors  ordered  that  shares  of  bank 
stock  be  assessed  at  sixty  per  cent  of  the  par 
value  of  tiie  stock,  and  they  were  so  returned 
by  the  assessor,  but  the  township  trustees,  acting 
as  a  board  of  equalization  for  the  township,  re- 
duced the  assessment  to  forty  per  cent  of  the 
par  value,  whereupon  the  board  of  supervisors 
restored  the  assessment  to  the  rate  it  had  first 
ordered:  Held,  that  while  the  township  trus- 
tees are  empowered  to  equalize  the  taxes  of  their 
township,  yet  the  board  of  supervisors  aro 
charged  with  the  duty  of  equalizing  the  taxa- 
tion of  the  oounty  and  accordingly  may  &l  the 
rate  of  assessment  in  the  townships.  Caasett  r. 
Sherwood,  42  Iowa,  624. 

117.  A  bank  having  made  application  to  the 
city  council,  acting  as  a  board  of  equaUzatioo* 
for  a  reduction  of  the  assessment,  and  the  ap- 
plication having  been  refused,  it  appealed  to  the 
Circuit  Court,  where  the  assessment  was  set  aside 
and  the  cause  remanded  to  the  board  to  deter- 
mine the  question  of  the  liability  of  the  stock- 
holders to  be  taxed  for  their  stock:  Held,  that 
the  bank  suffered  no  prq'udice  by  the  action  of 
the  court  and  could  not  complain  of  its  ruling. 
Bremer  Co.  Bank  v.  Bremer  Co.,,  42  Iowa,  394. 

118.  The  books  of  assessment  will  be  pre- 
sumed, in  the  absence  of  a  shovring  to  the  con- 
trary, to  be  in  possession  of  the  board  of  equali- 
zation on  the  first  Monday  of  May,  when  it  is 
the  duty  of  the  tax-payer  to  appear  if  he  has 
reason  to  complain  of  the  assessment.  Snell  v. 
The  City  of  Fort  Dodge,  45  Iowa,  564. 

119.  The  record  of  the  board  of  supervisors 
being  incomplete,  its  failure  to  show  that  there 
was  an  equalization  by  the  board  did  not  affect 
the  validity  of  the  tax.  Easton  v.  Savery  et  cU:, 
44  Iowa,  654. 

such  epedal  tax  shall  be  paid  in  mon^  and  in  no  other 
manner. 

Sxo.  351.  The  mode  of  submitting  such  questions  to 
the  people  shall  be  tiie  following:  the  whole  qustion,  in- 
cluding the  sum  desired  to  be  raised,  or  the  amount  of  tax 
desired  to  be  levied,  or  the  rate  per  annum,  and  the  irtiole 
regulation  including  the  time  of  its  tsUng  effect  or  hav^ 
ing  operation,  if  it  be  of  a  nature  to  be  set  forth,  and  the 
pooalty  for  its  violation  if  there  be  one,  is  to  be  published 
at  least  four  weeks  in  some  newspaper  printed  in  the 
county.  If  there  be  no  such  newspH>er  the  publioatioa 
is  to  be  made  by  being  posted  up  in  at  least  one  of  tlM 
most  public  places  in  ea<»  township  in  the  county,  sad  in 
aU  sudi  cases  in  at  least  five  among  the  most  puUio  places 
in  the  county  including  the  above,  and  one  of  them  in  aQ 
cases  at  the  door  of  the  court  house,  during  at  least  thirij 
days  prior  to  the  time  of  taking  the  vote.  AU  such  notices 
shall  name  the  time  when  such  qu  stton  will  be  voted 
upon,  and  the  form  in  irtiich  the  question  ahall  be  taken* 
and  a  copy  of  the  question  submitted  shall  be  posted  up 
at  eadh  p]>ce  of  voting  during  the  day  of  the  election. 
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laO.  By  chapter  89,  Laws  of  1870,  the  town- 
chip  trustees  are  coDstitated  a  board  for  the 
equalization  of  assessments  of  property  taxable 
in  their  township,  and  they  possess  and  may  ex- 
ercise this  power  to  the  same  extent  that  it  was 
possessed  by  the  board  of  supervisors  prior  to 
said  act,  and  is  now  possessed  by  the  board  as 
between  the  sereral  townships  of  the  couniy. 
Keck  et  al.  v.  The  Bowd  of  Supervisors  of 
Keokuk  County  et  al,^  87  Iowa.  547. 

121.  When  the  trustees  have  ordered  a  change 
to  be  made  in  the  assessment  of  property  be- 
longing: to  a  person,  it  is  the  duty  of  the  assessor 
to  make  the  correction  on  the  assessment  book. 
Maclot  V.  The  C%  of  Davenport,  17  Iowa,  879. 
Id. 

122.  Certiorari.  On  his  failure  so  to  do, 
'the  proper  correction  may  be  ordered  in  a  cer- 
tiorari proceeding.    Jd. 

128.  Appeal  from  decision  of  board. 

The  fact  that  a  city  council  irregularly  exercised 
the  authority  conferred  upon  it  as  a  board  of 
equalization  will  not  deprive  a  property  holder 
of  the  right  of  appeal  to  the  Circuit  Court.  In- 
geraoll  v.  The  City  of  Des  Moines,  46  Iowa, 
558. 

124*  No  time  is  prescribed  by  statute  within 
which  an  appeal  may  be  taken,  and  no  bond  is 
required  to  be  given  by  the  appellant.    Jd. 

125.  While  an  appeal  will  not  lie  directly 
from  the  assessor  to  the  Circuit  Court,  but  com- 
plaint must  first  be  made  to  the  city  council,  yet 
one  who  is  aggrieved  need  not  more  than  once 
make  complaint  to  the  council.    Id. 

126.  Inyalid  assessment.  At  a  general 
election  the  people  of  F.  township  elected  two 
assessors,  one  for  the  township  and  another  for 
the  incorporated  town  of  A.  situated  within  its 
limits.  The  assessor  elected  for  the  town,  fol- 
lowing a  custom,  assessed  land  outside  of  the 
town:  Heldj  that  the  assessment,  so  far  as  it 
included  land  outside  of  the  town,  was  a  nullity, 
and  a  sale  for  taxes  under  it  was  Toid.  Bailey 
r.  Fisher,  38  Iowa,  229. 

127.  Where  assessor  has  omitted  to 
assess.  Where  the  assessor  or  other  proper 
officer  failed  to  assess  certain  lands  and  the 
treasurer  discharged  the  duty  within  two  years, 
but  failed  to  note  the  fact  that  the  assessment 
was  made  by  himself,  held,  that  the  omission 
did  not  affect  the  legality  of  the  assessment  and 
that  the  fact  and  time  when  it  was  made  could 


be  shown  by  parol.  The  C.  B.  d^M.R^B.  Co. 
V.  Carroll  Co.  et  «Z.,  41  Iowa,  158. 

128.  Under  act  of  1858.  Section  8  of  the 
Act  of  March  20, 1858,  authorized  an  assessment 
to  be  made  in  that  year,  for  that  and  the  preced- 
ing year.    Peirce  v.  Weare,  41  Iowa,  878. 

129.  Officers  de  fiMSto.  Under  section  786* 
of  the  Revision  the  acts  of  officers  de  facto  aie 
of  the  same  validity  as  those  of  officers  de  juts. 
Id. 

ISO.  Bailroad  Property.  Chapter  twen- 
ly-six.  Laws  of  Fourteenth  (General  Assembly, 
providing  for  a  taxation  of  railway  property, 
directed  that  the  assessment  for  the  year  1872 
should  be  made  in  the  month  of  July.  It  was 
held  that  the  road  tax  upon  such  property  for 
that  year  was  collectible,  notwithstonding  the 
date  of  the  assessment  rendered  impossible  a 
compliance  with  the  formal  requirements  of  the 
statutes,  respecting  the  manner  in  which  the  tax 
should  be  extended  upon  the  tax  list  The  M. 
it  St.  P.  B.  Co.  V.  The  County  of  Kossuth,  41 
Iowa,  57. 

181.  Olerk  of  board  of  supervisors. 

That  the  legislature  authorized  the  collection  of 
a  tax,  and  imposed  upon  no  one  the  duty  of  ex- 
tending the  tax  upon  the  tax  list,  would  imply 
the  intention  that  such  duty  should  be  perfonned 
by  the  derk  of  the  Board  of  Supervisors.    Id. 

182.  Form  of  tract.  A  description  in  the 
assessment  as  six  acres  will,  in  the  absence  of 
proof  to  the  contrary,  be  regarded  as  six  acres  m 
the  form  of  a  square.  Immegart  v.  Gorgas^  41 
Iowa,  439. 

lY.  Thb  Lsyt  akd  CoLLBcnok. 

133.  Suffieieney  of  levy.  The  ooUectioQ 
of  tax  will  not  be  ex^oined  on  the  ground  of  ir- 
regularity in  the  levy  when  the  purpose  to  levy 
the  tax  and  have  it  collected  is  plainly  manifest 
and  substantially  in  the  manner  provided  Vy  law. 
WhUe  V.  Whitaker,  87  Iowa,  598. 

184.  It  is  accordingly  held,  where  a  com- 
mittee, appointed  by  the  board  of  supervisors, 
made  a  report  recommending  the  levy  of  a  spec- 
ified tax,  and  the  report  was  adopted,  that 
was  a  sufficient  levy.    Id. 


*  Ssomnr  788.  In  all  salts  and 
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136.  Where  the  record  disclosed  that  the 
board  to  levy  taxes  met  for  that  parpose  and 
"  decided  "  what  should  be  the  rates  of  taxation 
for  the  Tarious  purposes,  their  order  was  held  to 
oonstitate  a  leyy.  Tollman  v.  Cook  et  al.,  42 
Iowa,  330. 

186.  Where  a  motion  to  "leyy  a  tax  of  one 
per  cent  upon  the  taxable  property  *^  of  a  city 
was  carried  in  its  dty  council,  and  the  derk  duly 
certified  to  the  auditor  that  such  a  levy  had  been 
made,  it  was  h^ld^  that  the  action  of  the  council 
amounted  to  a  present  levy,  and  that  the  tax 
thereunder  was  a  valid  one.  Snell  v.  The  City 
cf  Fort  Dodge  et  ah,  45  Iowa,  564. 

187.  When  made  at  the  wrong  time. 

The  statute  which  required  that  the  board  of 
supervisors  should  levy  the  requisite  taxes  at 
their  September  session  was  directory  merely, 
and  the  fact  that  the  levy  was  made  at  the  June 
session  was  held  to  be  an  act  of  misfeasance  not 
invalidating  the  levy.  Easton  v,  Savery  et  dl., 
44  Iowa,  624. 

188.  Beoord  entry:  evidence.  The 

entry  upon  the  proper  book  of  records  of  the 
order  for  the  levy  of  a  tax,  although  the  order  is 
not  signed  by  the  officers  constituting  the  board 
of  equalization,  is  sufficient  evidence  that  such 
levy  was  authoritatively  made.  Martin  v.  Cole, 
88  Iowa,  141. 

189.  Iievy  cannot  be  proved  by  paroL 

A  levy  of  taxes,  when  none  appeared  of  record, 
cannot  be  proved  by  parol;  a  party  daiming 
under  a  sale  for  the  taxes  of  that  year  must  show 
that  a  record  once  existed,  which  has  been  lost 
or  destroyed.  Otherwise,  the  sale  is  void. 
{Lamb's  Heirs  v,  Oillett,  6  McLean,  365  (378-9;; 
Kellogg  v.  McLaughlin,  8  Ohio,  114  (116);  Den 
V.  Craig,  5  Iredell,  129;  McCall  v.  Larimer,  4 
Watts,  351 ;  Proprietor  of  Cardigan  v.  Paige,  6 
N.  H.,  182;  Coit  V,  Wills,  2  Vermont,  318;  Line 
of  Miner  r.  McLean,  4  McLean,  138.)  Moore  v. 
Cook  et  al.,  40  Iowa,  290. 

140.  An  action  at  law  may  be  main- 
tained to  recover  taxes  lawfVilly  levied 

when  the  manner  of  their  collection  is  not  other- 
wise provided  for;  that  is,  if  there  be  no  special 
proceedings  prescribed  by  law,  an  action  will  He. 
(Dillon's  Mun.  Ck)r.,  §  653;  Mclnemy  v.  Reed,  23 
Iowa,  413;  Merriam  v,  Moodifs  Ex'r,  25  Iowa, 
169;  Dugan  v.  Baltimore,  1  Gill.  &  Johns..  499; 
The  Mayor  v,  Baltimore,  6  Har.  &  Johns.,  388; 
Gordon  v.  BaUimor^,  5  Gill.,  296;  Sschback  v. 


Pitts,  6  Md.,  71 ;  The  Mayor,  etc,  v.  Proprietors^ 
etc,,  7  Md.,  517;  Litchfield  v,  Vernon,  41  N.  Y., 
134;  St.  Louis  v.  Clemens,  36  Mo.,  473;  St.  LouU 
p.  De  Norse  et  al.,  44  Mo.,  139;  Bigehw  v.  The 
C.  it  C.  Turnpike  Co.,  7  Mass.,  208;  Town  of 
Lthanon  v.  OlcoU,  1  N.  H.,  840.)  The  CUy  of 
Dubuque  v.  The  III.  Cen.  R.  R.  Co.,  39  Iowa, 
56;  The  City  of  Burlington  v.  The  B.  dt  M.  R. 
R.  Co.,  41  Iowa,  134. 

141.  Equity.  Where  the  statutory  provisioii 
for  the  collection  of  taxes  is  plain,  speedy  and 
adequate;  equity  will  not  interfere  to  enforce 
their  collection.  C.  R.  <t  M.  R.  R.  Co.  v.  Catt* 
roll  County,  41  Iowa,  153. 

142.  School  tax:  who  may  fix  the 
rate.  The  board  of  directors  are  alone  author* 
ized  to  fix  the  rates  of  tax  to  be  levied  for  teach- 
ers* and  contingent  funds,  and  where  this  func- 
tion was  assumed  by  the  Board  of  Supervisors 
the  tax  was  held  to  be  void.  The  C.  R.  dt  M. 
R.  R.  Co.  o.  Carroll  County,  41  Iowa,  153. 

148.  School  house  tax.  If  the  electors 
of  the  district  shall  neglect  or  refuse  to  vote  the 
proper  school  house  tax  after  it  shall  have  been 
properly  certified,  the  board  of  directors  shall 
then  ascertain  and  apportion  the  amount.  Id. 

144.  Limitation  of  levy  upon  school 
district.  The  board  of  supervisors  are  not 
authorized  to  levy  a  tax  for  the  payment  of  a 
judgment  against  the  school  house  fund  of  a 
district  township,  when  the  tax  already  levied 
for  the  use  of  tiiat  fund  equals  the  maximum 
rate  of  ten  mills  on  the  dollar.  The  Sterling 
School  Furniture  Co.  v.  Harvey  et  al.,  45  Iowa, 
466. 

146.  Division  of  township.  By  a  divis- 
ion of  the  township  of  A.  the  township  of  W» 
was  created,  the  division  to  take  effect  for  school 
purposes  at  the  March  election,  1872.  The 
county  superintendent  made  his  return  of  the 
number  of  scholars  of  the  old  township  in  Octo- 
ber, 1871,  but  mada  no  return  respecting  the  new 
township.  The  taxes  for  teachers*  and  contin- 
gent funds  for  the  year  1872,  in  both  townships, 
were  not  in  excess  of  the  statutory  limitation: 
Held,  that  such  taxes  in  the  township  of  W. 
were  collectible.  The  M,  dt  St.  Paul  R.  R.  Co. 
V.  The  County  of  Kossuth,  41  Iowa,  57. 

146.  Levy  of  tax  to  pay  for  court 
house  bonds:  manner  of  submission. 
W)ien  the  Board  of  SupervisorB  resolved  to  sub* 
mit  the  question  of  issuing  bonds  for  the  con* 
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sizaction  of  a  court  house,  and  of  levying  a  tax 
tp  pay  for  the  same,  and  prescribed  that  the 
form  of  the  ballot  should  be  ''For  Ck>urt  House 
Bonds  **  and  ''Against  Court  House  Bonds/*  it 
Waa  held  that  a  majority  of  votes  in  favor  of  the 
[Proposition  included  the  adoption  of  the  propo- 
sition to  levy  the  tax.    Id. 

147.  For  the  support  of  the  insane. 

Sec.  45,  Chap.  109,  Laws  of  1870,  which  confers 
the  only  power  vested  in  the  Board  of  Super- 
visors to  levy  a  tax  for  the  support  of  the  insane, 
gives  no  authority  to  levy  a  special  and  independ- 
ent tax  for  tins  purx)06e.  If  a  county  be  charg- 
able  for  the  maintenance  of  insane  peisons,  the 
amount  required  should  be  added  to  the  State 
tax  next  to  be  levied.  Iowa  Railroad  Land  Co, 
V.  Carroll  County^  39  Iowa,  151. 

V.  Bemedies  fob  Illegal  and  Incobrect 

ASSBSSMEMTB,  Ain>  TO  BeCOYEB  MoNET  PaID. 

148.  Bead  taxes:  irregolarities  in 
their  return.  Equity  will  not  relieve  the 
owner  of  property  from  the  payment  of  road 
taxes,  on  account  of  irregularities  in  the  manner 
of  their  return  to  the  board  of  supervisors.  The 
Iowa  Railroad  Land  Co,  v.  The  County  of  Sac^ 
S9  Iowa,  124. 

149.  When  a  road  tax  has  been  legally  lev- 
ied and  unpaid,  equity  will  not  relieve  a  tax* 
payer  from  the  pajrment  of  such  tax  on  account 
of  irregularities  in  its  return  by  the  township 
clerk  to  the  treasurer.  C  R.  dt  M.  R,  R.  Co.  v. 
Carroll  County,  41  Iowa,  153. 

160.  Mere  irregolarities  in  the  assess- 
ment or  levy  of  taxes  will  not  justiiy  the  in- 
terference of  equity  to  stay  their  collection. 
Litchfield  v.  The  County  of  Hamilton  et  al.,  40 
Iowa,  66;  The  C.  R.  dt  M.  R.  R.  Co.  v.  Carroll 
County,  41  Id.,  1J53. 

161.  Mere  irregularities  in  the  levy  of  the  tax 
will  not  defeat  its  collection.  The  S.  C.  db  St. 
P.  R.  R.  Co.  V.  The  County  of  Osceola,  45  Iowa, 

168. 

• 

162.  That  the  tax-payer  has  not  been  notified 
to  work  out  the  part  of  the  road  tax  which  might 
be  paid  in  work  will  not  authorize  the  restrain- 
iag  of  the  collection  of  the  entire  tax.    Id. 

.  163.  Equity  will  not  interfere  to  ei^join  the 
collection  of  taxes  for  any  mere  irregularity  in 
the  assessessment.  Patterson  et  al.  v.  Baumer, 
43  Iowa»  477. 


164.  When  title  is  donbtfuL  Equity 
will  not  relieve  the  tax-payer  from  liability  for' 
interest  and  penalties  for  the  non-payment  of 
his  taxes,  merely  because  his  title  to  the  prop- 
erty  taxed  is  iu  doubt.  Litchfield  v.  The  County 
of  Hamilton,  supra. 

166.  When  replevin  will  not  lie,  'Hie 
remedy  of  a  party  against  whom  taxes  are  erro- 
neously assessed,  is  not  replevin  of  the  property 
distrained,  but  by  application  to  the  board  of 
equalization.  (Hershey  v.  Fry,  1  Iowa,  593; 
Machlot  V.  The  City  of  Davenport,  17  Id.,  379.) 
Buell  V.  Sehaale,  39  Iowa,  293. 

166.  Replevin  will  not  lie  for  the  recovery 
of  a  horse  seized  for  city  taxes,  when  based  upon 
the  averment  that  the  taxes  sought  to  be  recov- 
ered were  assessed  upon  b*ve  stock  which  was 
raised  and  kept  outside  of  the  city  and  was  there 
taxed.  The  petition  should  also  allege  that  the 
horse  was  not  habitually  used  in  the  city.  Buell 
V.  Sehaale,  39  Iowa,  293. 

167.  When  injunction  will  lie.    If  a 

tax  is  illegal  and  not  merely  irregular,  its  collec- 
tion may  be  restrained  by  iig  unction.  Rood  v. 
The  Board  of  Supervisors,  39  Iowa,  444.  Citing 
Spencer  v.  Wheaton,  14  Id.,  38;  Chamberlain  v. 
The  City  of  Burlington,  19  Id.,  395;  Macklot  o. 
City  of  Davenport,  17  Id.,  379;  Litchfield  v.  The 
County  of  Polk,  18  Id.,  70;  Olmstead  v.  The 
Board  of  Supervisors  of  Henry  County,  24  Id., 
83;  Williams  v.  Peinny,  25  Id.,  436;  Zorgerv. 
Tp,  of  Rapids,  36  Id.,  175. 

168.  The  collection  of  a  road  tax  which  was 
in  fact  legally  levied  but  not  certified  to  the 
board  of  supervisors  within  the  proper  time  by  the 
township  clerk,  and  was  properly  listed  by  the 
county  auditor,  will  not  be  eigoined  by  a  court 
of  equity.  The  Iowa  Railroad  Land  Co.  v.  Sac 
County,  39  Iowa,  124;  The  Iowa  Railroad  Land 
Co.  V.  Carroll  County,  Id.,  151. 

169.  The  remedy  for  an  erroneous  as- 
sessment is  by  application  to  the  board  of 
equalization,  from  whose  decision  an  appeal 
may  be  taken  to  the  Cireuit  Court.  Mandamus 
will  not  lie  to  compel  the  officers  of  a  county  to 
strike  out  an  assessment  alleged  to  be  errone- 
ous. Meyer  v.  The  County  of  Dubuque,  43 
Iowa,  592. 

160.  Beoovery  of  taxes  paid  when  sale 
is  held  void.  The  purchaser  of  land  at  a  tax, 
sale,  which  is  afterward  declared  void  on  ao- 
count  of  fraud  at  the  sale,  is  entitled  to  be  paid 
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aa  amoant  which  the  owner  would  hare  been 
compelled  to  pay  to  satisfy  all  the  taxes  upon 
the  land,  Ught  v.  West^  42  Iowa,  188;  Before 
9,  Bash,  43  Id.,  211;  Springer  v,  Bartle,  46  Id., 
688;  Sexton  v.  Henderson,  45  Id.,  160;  Miller 
9,  Cortnn,  Id.,  150. 

161.  When  not  recoverable.  A  sale 
of  land  for  taxes  after  their  pajrment,  throngh 
mi<itake  of  the  treasm^r,  is  void,  and  if  the 
owner  shall  Tolnntarily  redeem  from  such  sale, 
he  cannot  recover  from  the  county  the  amount 
paid  to  redeem.  Morris  v.  The  County  of 
Sioux,  42  Iowa,  416.  The  cases  of  Lauman 
9.  The  County  of  Dee  Moines,  29  Id.,  810,  and 
Ifhell  V.  Crawford  County,  40  Id.,  102,  are  not 
ZDOonsistent  with  this  conclusion.  In  these  cases 
it  was  held  that  taxes  illegally  levied,  or  invalid 
because  not  levied,  if  paid,  may  be  recovered 
back  in  an  action  against  the  county.  The  de- 
cisions are  based  upon  the  statute.  (Rev. ,  §  762 ; 
€k)de,  §  870.)  It  cannot  be  construed  to  apply 
to  the  case  of  money  paid  by  the  land  owner  to 
redeem  from  a  sale  for  illegal  taxes. 

162.  To  entitle  one  who  has  voluntanly  paid 
taxes  to  have  the  same  refunded,  in  accordance 
with  section  762  of  the  Revision,  the  tax  must  be 
shown  to  be  erroneous  or  illegal  in  assessment  or 
levy.  An  action  will  not  lie  to  recover  from  the 
eouniy  for  taxes,  paid  under  a  misapprehension 
in  regard  to  the  ownership  of  the  taxed  property, 
where  the  tax-payer  has  fiill  knowledge  of  all 
the  facts  upon  which  his  claim  of  title  is  based. 
(Kraft  V.  The  City  of  Keokuk,  14  Iowa,  86; 
Espey  V.  The  Toum  of  Fort  Madison,  Id.,  226.) 
The  D.  <^  S.  C.  R,  Co.  v.  Supervisors  of  Web- 
ster Co.,  40  Iowa,  16. 

168.  When  illegally  levied.  When  a 
person  has  paid  a  tax  which  was  never  levied,  he 
may,  upon  the  refusal  of  the  board  of  supervisors 
to  refund  the  amount  paid,  maintain  an  action 
against  the  counly  therefor.  (Code,  section  870.) 
Following  Ikitf man  v.  The  County  ofDes  Moines, 
29  Iowa,  310.  Isbell  v.  Crawford  Co.,  40  Iowa, 
102. 

164.  Wlien  a  tax  may  be  reoovered 
ftom.  city.  Under  an  ordinance  subjecting  a 
cily  to  the  liabilities  imposed  upon  counties  by 
section  762  of  the  Revision,*  an  action  against 

*8Bonoir  763.  In  all  cues  where  any  peraon  BhaU  pej 
any  tax.  inteveat  or  ooata,  or  any  portion  tnereof  that  ahaU 
fbereafteir  be  found  to  be  erroneona  or  IDegal,  whether  the 
aame  be  owing  to  erroneona  or  Improper  aaaeaament.  to 
the  improper  or  irregular  levying  of  the  tax,  to  derical  or 
other  errors  or  inegolaritiea,  ttie  board  of  supenrtaois 


the  dty  will  lie  for  the  reoovexy  of  an  illegal  or 
erroneous  tax,  paid  under  protest.  Talent  9. 
The  City  of  Burlington,  39  Iowa,  548. 

166.  Board  of  supervisors  cannot 
abate  taxes.  Jurisdiction  is  not  conferred 
upon  the  board  of  supervisors  to  determine  the 
right  of  a  munidpal  corporation  to  assess  a  tax, 
nor  has  the  board  authority  to  abate  the  tax 
levied  by  a  district  township,  upon  the  ground 
that  the  right  to  levy  it  is  in  another  township. 
The  Diet.  Tp.  of  Taylor  v.  Moore  et  ah,  39 
Iowa.  605. 

166.  EfOdctofspeoial  statute  on  action 
to  recover.  An  action  at  law  may  be  main- 
tained for  the  recovery  of  taxes,  although  the 
legislature  has  provided  a  special  remedy  there- 
for. 

Argu.  1.  The  intention  of  the  legislature 
to  take  away  the  right  of  action  at  law, 
when  a  new  remedy  is  provided,  must  be 
shown  otherwise  than  by  the  existence  of  the 
new  remedy. 

Argu.  2.  The  rights  of  the  parties  may  be 
adjusted  without  interfering  with  the  prop- 
erty of  defendant,  and  without  the  hazard 
of  loss  by  tax  sales.  The  City  of  Dubuque 
V.  The  ni.  Cent.  R.  Co.,  39  Iowa,  56. 

167.  Payment  by  co-tenant.  A  co-ten- 
ant who  has  paid  the  taxes  upon  the  whole 
property  held  in  common,  and  has  purchased 
the  same  at  tax  sale,  is  entitied  to  be  reimbursed 
for  his  advances  therefor,  with  interest  at  tiie 
rafce  of  six  per  cent.  Oliver  v.  Montgomery  et 
al.,  39  Iowa,  601;  Weare  v.  Van  Meter,  42  Id., 
126. 

168.  A  co-tenant  who  has  paid  the  taxes 
upon  the  property  held  in  common  is  entitied  to 
a  lien  upon  the  same,  until  he  shall  be  reim- 
bursed for  the  amount  paid.  Oliver  v.  Montgom- 
ery et  al.,  42  Iowa,  36. 

169.  Where  illegal  tax  has  been  col- 
lected and  paid  over.  While  the  provisions 
of  chapter  171,  Laws  of  1868,  requiring  a  regis- 
tration of  voters  were  mandatory  and  imperative, 

ahaU  direot  the  treaaorer  to  refcmd  the  aame  to  the  tax- 
payer; and  in  oaae  any  real  property  anbject  to  taxation 
ahall  be  aold  for  the  payment  of  anoh  erroneona  tax,  inter- 
est or  ooata,  aa  above  mentioned,  the  error  or  irregnlarity 
in  the  tax  may  at  any  time  beoorreoted  as  above  prorided, 
and  ahall  not  affect  the  validity  of  the  sale  or  the  right  or 
titlo  oon veyed  by  the  treaanrer'a  deed :  bnt  the  title  ao  con- 
veyed  ahaU  be  deemed  legal  and  Talld  provided  that  the 
property  waa  anbject  to  taxation  for  any  of  the  porpoeea 
for  which  any  portion  of  the  taxes  for  wnich  the  umd  waa 
8<dd  waa  levied,  and  that  the  taxes  vrare  not  paid  before 
the  aale.  and  that  the  property  had  not  been  redeemed 
fkomsaM. 
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«nd  a  tax  voted  at  an  election  where  the  Toteis 
had  not  registezed,  to  aid  in  the  constractian  of 
a  railroad  was  illegal,  yet  an  action  would  not 
lie  to  compel  the  counfy  treasurer  to  refund  the 
amount  of  the  tax  after  it  had  been  collected 
and  paid  oyer  to  the  railroad  company.  Butler 
V.  The  Board  of  Supervisors  of  Fayette  Co.^ 
Crowell  V.  The  Board  of  Supervisors  of  Fayette 
County y  46  Iowa,  826. 

VI.  Thx  Tax  Sale. 
a.  In  general. 

170.  Bights  of  holders  of  oertifloates. 

The  purchaser  of  a  duplicate  certificate  of  tax- 
sale,  cannot  acquire  a  title  thereunder  as  against, 
or  superior  to,  that  of  a  subsequent  assignee  of 
the  original  certificate,  who  purchased  it  and 
obtained  a  deed  thereon  without  notice  of  the 
issue  of  the  duplicate  or  of  the  rights  of  the 
holder  thereof.  Griswold  v.  Wilson  et  «Z.,  36 
Iowa,  156. 

171.  Assignment  of  eertifloate.    The 

assignee  of  a  tax  certificate  acquires  no  greater 
right  than  the  original  purchaser,  and  his  title 
is  subject  to  all  infirmities  attending  the  sale. 
Watson  et  al.  v.  Phelps  et  aL,  40  Iowa,  482; 
Light  V.  West,  42  Id.,  138.. 

172.  Where  a  tax  purchaser  assigned  his  cer- 
tificate to  another,  the  assignment  not  being 
recorded,  and,  after  the  expiration  of  three 
years  ftom  the  time  of  sale,  but  before  the  exe- 
cution of  the  deed,  executed  a  quit  daim  deed 
to  the  owner  of  the  property,  heldf  that  the  quit 
daim  deed  oonyeyed  no  titie,  and  that  the  as- 
signment of  the  certificate  was  valid.  Smith  et 
«Z.  V.  Stephenson  ^  a7.,  45  Iowa,  645. 

173.  The  assignment  of  a  tax  certificate  to 
one  who  has  subseqnentiy  to  the  sale  become  the 
holder  of  the  patent  title,  will  not  operate  to  dis- 
charge the  land  of  the  lien  of  prior  delinquent 
taxes.  The  assignment  under  such  circum- 
stances is  in  its  legal  effect  a  redemption  of  the 
land  from  the  tax  sale.  Botctnan  et  al.  v>  Eeh- 
stien,  46  Iowa,  583. 

174«  Where  fraud  in  the  sale  has  been  estab- 
lished, and  the  assignment  is  also  alleged  to 
have  been  fraudulent,  the  assignee  must  show 
affirmatively  that  he  is  a  bona  fide  purchaser  for 
value.    Light  v.  Westf  42  Iowa,  138. 

176.  B.  purchased  land  at  a  tax  sale,  and  the 
certificate  was  made  out  in  his  name,  but,  fail- 
ing to  pay  for  it,  P.  advanced  the  money.    Sub- 


sequently P.  sold  the  certificate  to  G.,  tani 
caused  B.  to  assign  his  right  therein  to  G.  atei 
Befcne  the  assignment  of  the  certificate  B.  joined 
his  wife,  who  claimed  the  property  under  a  aher* 
iff  *s  deed,  in  a  conveyance  to  C;  held,  that  Ihs 
interest  of  B.  in  the  tax  certificate  did  not  pass 
by  the  deed,  bat  by  the  assignment.  Ll9]fd  v, 
Bunee,  41  Iowa,  660. 

176.  6.  conveyed  to  M.  and,  before  the  deed 
was  recorded,  he  conveyed  the  same  property  by 
quit  daim  to  S.;  meanwhile  the  land  ^ad  been 
sold  for  taxes,  and  S.  acquired  from  the  tax  pur* 
chaser  his  certificate,  and  snbseqnentiy  obtained 
the  deed:    Held, 

1.  That  the  tax  title  would  not  be  invalidated 
even  if  assigned  by  the  tax  purchaser  in  the 
belief  that  S.  was  the  owner  of  the  land  and 
entitled  to  redeem. 

2.  That  if  the  assignment  was  effected  by 
fraud  or  misrepresentation,  the  aasignog, 
and  not  those  having  an  interest  hostile  to 
the  tax  titie,  could  complain.  Curtis  et  al. 
V.  Smith  etal.,4^  Iowa,  665. 

177.  Who  may  pnrohase:  by  tensnl 
in  common.  A  tenant  in  common  cannot 
acquire  a  tax  titie  to  defeat  the  interest  of  hk 
co-tenant,  the  interest  he  acquires  being  hdd  fat 
the  benefit  of  the  latter.  The  rule  is  the  same 
where  one  is  the  assignee  of  a  tax  certificale 
and  afterward  becomes  a  tenant  in  common* 
before  he  receives  the  tax  deed.  Flinn  v.  Me^ 
Kinleyy  44  Iowa,  68. 

178.  The  owner  of  an  undivided  half  of 
realty  cannot  acquire  a  titie  at  a  tax  sale  to 
defeat  the  owner  of  the  other  half;  whatever 
interest  he  acquires  is  simply  a  trust  for  his  co- 
tenant.    Fallon  V.  Chidister^  46  Iowa,  588. 

179.  The  purchaser  is  entitied  to  recover  from 
his  co-tenant  the  amount  advanced  for  taxes 
upon  his  share  of  the  property.    Id. 

180.  By  one  holding  quit  claim  deed. 

And  one  may  become  a  purchaser  at  a  tax  sale 
who  has  no  interest  in  the  property  sold  and  is 
under  no  obligation  to  pay  the  taxes  thereon; 
and  possession  under  a  deed  which  convexs  no 
interest  will  not  disqualify  the  grantee  to  pur- 
diase  the  property  when  sold  for  taxes.  Curtis 
V.  Smith,  42  Iowa,  665. 

181.  One  who  holds  a  quit  daim  deed  Is 
property  previously  conveyed  does  not,  ipsofado^ 
become  a  trustee  for  the  grantees  of  the  fbrmer 
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eony^yanco,  and  may  pnrduue  the  proper^  at 
tax  sale.    Id. 

182.  And  where  poeaesrion  is  held,  neither  as 
a  tenant,  tmstee  nor  agent  of  the  land  owner,  it 
can  be  no  impediment  to  the  acquisition  of  a  tax 
title  npon  the  land.  {Stears  v,  HollmbeeJ^  88 
Iowa,  550;  HutUv.Bowland,221d.,SS;  Thomaa 
9,  Stickle,  92  Id.,  71;  SmUh  v.  Lewi$,  20  Wis., 
350;  Bowman  v.  Coekerill^  6  Ean.,  311;  Coxe  v. 
Gibean  H  al,,  27  Pa.  St.,  160;  BlakeUy  v.  Bes- 
toff,  13  Dl.,  706;  RUl^  v,  Lancaster  et  al.,  99 
Csd.,  ;)54;  McMinn  v.  Whelan,  27  Id.,  800;  Moee 
9,  Shear,  25  Id.,  38;  KeUeif  v.  AbboU  et  a2.,  18 
Id.,  609;  Ltfhrandv.  Haneyetal.Sl  Wis.,  280.) 
Id. 

188.  Mortgagor  oannot  aoquire  title 
by.  A  mortgagor  or  one  claiming  under  him 
cannot  defeat  the  lien  of  the  mortgagee  by  ac- 
qoiring  a  tax  title  upon  the  land.  {Porter  v, 
Lqfferty,  83  Iowa,  254;  SUars  v.  Hollenbeekj 
eupra,)    Fair  v.  Brown  et  aL,  40  Iowa,  209. 

184.  Nor  one  lien  holder  to  defeat 
title  of  another.  A  hen  holder  cannot  aoquire 
a  title  by  purchase  at  a  tax  sale  which  shall  de- 
feat the  lien  of  another  incumbrancer.    Id. 

185.  A  junior  mortgagee  cannot,  by  purchase 
at  tax  sale,  acquire  a  title  which  shall  defeat  the 
lien  of  the  senior  incumbrancer.  Garretteon  v. 
Sehqfield,  44  Iowa,  85. 

186.  Innooent  purchaser.  One  who  holds 
under  a  quit  claim  deed  ftom  the  assignee  of  a 
tax  certificate  void  for  fraudulent  combination, 
IS  not  entitled  to  protection  as  an  innooent  pur- 
chaser.    Watson  V.  Phelps,  42  Iowa,  482. 

187.  The  grantee  in  good  faith  of  the  pur- 
chaser at  a  tax  sale,  who  was  guilty  of  fraudu- 
lent combination  to  prevent  competition,  acquires 
a  good  title  if  without  notice  of  the  combination. 
Following  VanShaackv.  Bobbins,  86  Iowa,  102; 
Sibley  v.  Bullis  et  al.,  40  Iowa.  429. 

188.  Judicial  Bale:  estoppeL  M  claimed 
under  a  tax  sale  which  was  void  for  fraudulent 
combination,  relying  upon  the  fact  that  his  gran- 
tor had  recovered  the  property  in  a  suit  based 
upon  his  tax  titie  against  the  patent  owner;  C. 
claimed  under  a  sheriff  *s  deed  executed  in  pur- 
soanoe  of  a  sale  upon  foreclosure  of  mortgage, 
made  before  the  tax  sale  by  the  header  of  the 
patent  title:  Hetd^ 

1.  That  the  former  a4judication  did  not  work 
an  estoppel  upon  G  to  assert  his  title  under 
the  sheiiff 's  deed. 
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2.  That  the  mortgage,  although  it  might  ba 
Bulgect  to  the  assessment,  which  antedated 
it,  was  not  subject  to  the  frandulent  sale 
thereunder.    Mather  v.  Cover,  48  Iowa,  512« 

189*  University  ftind  mortgage.    A 

sale  for  taxes  of  land  mortgaged  to  the  school  or 
xmiversity  fund  conveys  only  the  interest  of  the 
mortgagor,  and  does  not  divest  the  lien  of  the 
mortgage     Lovelace  v.  Berryhill,  86  Iowa,  879. 

190.  If  the  mortgage  be  foreclosed,  the  pur- 
chaser at  the  foreclosure  sale  takes  the  titie  free 
from  the  lien  of  taxes.    Id. 

191.  That  the  mortgage  was  .made  to  the 
board  of  trustees  of  the  State  University  instead 
of  the  University,  does  not  change  the  rule    Id. 

192.  If  the  State  holds  the  titie  free  from  the 
lien  for  taxes,  it  may  transfer  that  title  dischaiged 
from  such  Uens  the  same  as  it  held  the  property. 
So  one  holding  under  the  State  lien,  will  take 
the  land  as  it  was  held  by  the  State,  his  interest 
being  unaffected  by  the  taxes.  The  first  propo- 
sition just  announced  is  directiy  ruled  in  Helph- 
rey  v.  Boss,  19  Iowa,  40;  the  second  is  a  corollaiy 
of  the  first.  It  would  be  strange  indeed  if  a  lien 
by  the  act  of  enforcement  should  become  .sub- 
ordinate when  before  it  was  paramount,  and  thus 
be  defeated.  Our  conclusion  finds  support  in 
Crum  V.  Cotting,  22  Iowa,  411 ;  Jasper  County  v. 
Sogers,  17  Id.,  254;  State  v.  Shaw,  28  Id.,  68. 
Per  Bbck,  J.,  in  Ibid, 

198.  Priority  of  title.  A  sale  of  land  for 
taxes  frees  it  in  the  hands  of  the  purchaser  from 
all  liens  or  liability  for  taxes  of  previous  years. 
Bowman  v.  Thompson,  86  Iowa,  505. 

194.  Application  of  role.  Hence  where 
lands  were  sold  for  taxes  of  1861-2-^,  and  after- 
ward again  sold  for  those  of  years  prior  to  those 
named,  it  was  held,  that  the  titie  derived  at  the 
first  sale  was  paramount.  {Preston  v.  Van  Gor- 
(ier,  81  Iowa,  250.)    Id. 

196.  Furchaae  by  grantee  of  land  cov- 
ered by  mortgage  which  is  excepted 
flrom  the  covenants  of  warranty.   A  tax 

deed  acquired  by  a  grantee  of  real  estate  under 
a  warranty  deed  which  excepts  from  its  covenants 
an  existing  mortgage,  and  all  back  taxes,  will 
not  defeat  the  mortgage  in  an  action  against 
him  and  the  mortgagor,  such  tax  deed  having 
been  executed  subsequent  to  the  purcfaaae  fron 
the  mortgagor.  Stears  v.  HoUenbeek,  88  Iowa» 
550. 
196.  He  had  notice  of  both  the  mortgage  and 
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the  delinqaent  taxes  upon  the  land  at  the  time 
of  his  purchase  and  deed  from  the  mortgagors. 
The  rehearsal  of  the  fact  that  the  taxes  stood 
against  the  land  found  in  the  deed  by  the  mort- 
gagors, conyeyed  such  notice  to  him.  By  re- 
leasing the  mortgagors  from  their  obligation  to 
pay  the  taxes,  of  which  he  had  notice,  he  can- 
not deny  that  he  undertook  their  payment  him- 
self, for  the  law  will  presume  that  as  a  good 
citizen  he  did  not  intend  to  defeat  the  State  of 
its  revenue,  but  to  pay  the  taxes  which  bound 
his  own  property.    Id, 

197.  As  it  became  his  duty  upon  acquiring 
the  title  and  possession  of  the  land  to  pay  the 
taxes,  he  could  acquire  no  right  or  title  to  the 
land,  by  a  neglect  of  such  duty,  which  would 
defeat  plaintiff.  (Anson  t.  Anson,  20  Iowa,  56.) 
It  has  been  held  that  one  in  possession  of,  and 
claiming  title  to  land  acquires  no  additional  right 
by  a  tax  deed,  if  the  taxes  were  a  lien  upon  the 
land  when  he  took  possession.  (Lacy  v,  Davis^ 
4  Mich.,  140;  McNinn  v.  Whelon,  27  Gal.,  300; 
Mo88  V.  Sheant  25  Gal.,  58;  Blackwell  on  Tax 
Title,  p.  399-400;  Kelsey  v.  AbboU,  13  Gal.,  609.) 
It  has  also  been  held  in  cases  similar  to  the  pres- 
ent one,  that  the  grantor,  if  a  mortgagor,  can- 
not acquire,  through  a  tax  sale  and  deed,  a  title 
which  will  defeat  the  mortgage.  {Porter  v. 
Lafferty.  33  Iowa,  254;  Avery  v,  Judd,  21  Wis., 
262;  SmUh  v.  Lewis,  20  Wis.,  350.)    Id. 

.  198.  Of  landfl  owned  by  county.  A  tax 
deed,  based  on  a  sale  for  taxes  which  the  counly 
was  bound  to  pay  as  owner  of  the  land,  will  not 
prevail  against  the  title  of  one  purchasing  and 
receiving  a  deed  for  the  premises  from  the 
county.  Gibson  et  al.  r.  Howe  et  ah,  37  Iowa, 
168. 

199.  BeoitalB  in  certificate  and  record 
of  sales.  The  record  of  sale  will,  as  to  the 
manner  of  sale,  prevail  as  against  recitals  in 
the  certificate  of  sale.  Clark  v,  Thompson,  37 
Iowa,  536. 

200.  Where  one  claims  under  two 
-sales  for  taxes  of  the  same  property,  upon  the 
first  sale  being  shown  to  be  void  it  is  competent 
to  introduce  the  second  deed  to  establish  his  titie. 
MaUory  v.  French,  44  Iowa,  133. 

201.  Beimbursement  of  taxes  paid  by 
purchaser.  A  decree  settling  the  titie  to  land 
in  the  original  holder,  as  against  atax  purchaser, 
does  not  bar  an  action  to  recover  for  taxes  paid 
by  the  latter  in  good  fiuth  upon  the  land  in  con- 


troversy. {Claussen  dt  Kuehl  v.  Baybum,  14 
Iowa,  136;  Orrv.  Travaeier,  21  Id.,  69;  Hunt  v. 
Bowland,  23  Id.,  349.)  Stewart  v.  CoHrin,  38 
Iowa,  571;  and  cases  cited  in  §  153  ante,  and  § 
24  et  seq.,  ante, 

202.  Where  a  tax  deed  was  issued  by  mistake 
after  redemption,  and  the  purchaser  had  paid 
subsequent  taxes,  he  was  held  to  be  entitied  to 
recover  the  taxes  so  paid  with  six  per  cent  inter- 
est thereon,  tender  of  the  same  having  been 
made  by  the  owner.  Fenton  v.  Way,  40  Iowa* 
196. 

208.  The  one  in  possession  under  such  a  sale 
is  entiUed  to  receive  from  the  owner  a  sum  equal 
to  all  he  has  paid  for  subsequent  taxes,  with  in- 
terest thereon  at  six  per  cent.  Early  v,  Whit- 
tinghan,  43  Iowa,  162. 

204.  Advertisement  of  land.  When 
taxes  are  delinquent  upon  the  whole,  or  any 
smaller  part  of  a  section,  lying  in  one  contiguous 
body  and  belonging  to  one  owner,  the  treasurer 
should  advertise  the  whole  tract  in  a  single  des- 
cription. The  Iowa  Sailroad  Land  Co.  v.  The 
County  of  Sae,  39  Iowa,  124. 

206.  When  taxes  are  delinquent  upon  a  whole 
section,  belonging  to  one  owner  and  lying  in  one 
contiguous  body,  it  is  the  duty  of  the  treasurer 
to  advertise  the  whole  tract  in  a  single  descrip- 
tion. The  C.R.dtM.R.R.  Co.  V.  Carrol  County^ 
41  Iowa,  153. 

206.  The  tax  sale  register  is  admis- 
sible in  an  action  for  possession  under  a 
tax  deed,  to  show  that  the  alleged  sale  did  not 
take  place  uponaday  to  which  the  sale  had  been 
adtjo^^u^®^^-  Semble,  that  it  is  also  admissible 
for  the  purpose  of  showing  fraud  in  the  sale. 
Chandler  v.  Keeler  e<  aZ.,  46  Iowa,  596. 

207.  Who  may  defbnd  against  tax 
titie*  A  party  in  possession  under  a  claim  of 
title  is  authorized  to  defend  against  an  alleged 
tax  sale  even  though  the  record  of  his  title  may 
be  deficient.    Id. 

h.  What  wUl  and  what  wUl  not  render  U  kir 

valid. 

208.  Fraud:  when  it  may  be  shown 
to  defeat  titie.  Where,  in  an  action  at  law 
to  recover  real  estate,  the  defendant  relies  on  a 
tax  titie,  the  plaintiff  may  resist  and  defeat  such 
title  on  the  ground  of  fraud  committed  at  the 
tax  sale.  A  separate  proceeding  for  this  purpow 
is  not  necessary.    Corbin  v.  Beebet  36  Iowa,  336. 
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What  Will  and  what  will  Not  Render  it  Invalid. 


209.  The  act  of  the  treasurer  in  bid- 
ding off  lands  a  tax  sale  conducted  by  him- 
aelf,  as  agent  of  the  purchaser  from  whom  he 
had  received  money  to  be  so  invested,  and 
from  whom  he  was  to  receive  a  certain  per  cen- 
tum as  compensation,  is  fraudulent,  and  ren- 
ders the  sale  invalid.    Corhin  v.  Beebe,  supra. 

210. :  tender  of  taxes  not  neces- 
sary. To  enable  one  resisting  a  tax  title  to  de- 
feat it  by  showing  fraud  on  the  part  of  the  officer 
conducting  the  sale,  it  is  hot  necessary  to  show 
payment  or  tender  of  pajrment  of  taxes.  The  res- 
tnctions  imposed  upon  one  defending  against  a 
tax  title  by  the  body  of  section  784*  of  the  Re- 
vision, does  not  apply  to  the  defense  of  fraud 
pointed  out  in  the  proviso  thereof.    Id. 

211.  But  a  tax  sale  will  not  be  held  invalid 
because  of  the  fact  that  an  employe  or  clerk  in 
the  treasurer's  office  bid  in  the  land  for  the  pur- 
ohaser.    Lorain  v.  Smith  et  al.,  87  Iowa,  67. 

212.  Nor  by  the  fact  that  some  time  subse- 
quently he  became  interested  in  the  purchase. 
Id. 

218.  Where  the  treasurer  bids  off  lands  at  a 
tax  sale  conducted  by  himself,  as  agent  of  the 
purchaser  from  whom  he  has  received  money  for 
that  purpose,  and  for  which  he  was  to  receive  a 
conmiission  for  his  services,  the  sale  will  be  in- 
valid. Following  Corbin  v,  Beehty  supra;  Ever- 
€tt  V.  Beebe,  37  Iowa,  452. 

*  Sxcnoxr  784.  The  deed  iIiaII  be  signed  by  tbo  treae- 
urer  In  his  offloial  capsdty,  end  toknowledged  by  him 
before  some  officer  aathorlzed  to  take  acknowledgments 
•f  deedtf ;  and  when  sabstuitially  thus  exeoated  and  re- 
eorded  in  the  proper  record  of  titles  to  real  estate,  shall 
Test  in  the  purchaser  all  the  right,  title,  interest  and  estate 
of  the  former  owner  in  and  to  the  land  conveyeil,  and  also 
all  the  right,  title,  interest  and  claim  of  the  8tate  and 
ooonty  thereto,  and  shaU  be  prima  facie  eridenoe  in  all 
oonrts  of  this  State,  in  all  controversies,  and  salts  in  rela- 
tion to  the  rights  of  the  porehaaer,  his  heirs  or  assigns, 
to  the  land  thereby  oonveyed,  of  the  following  facts : 
'  1.  That  the  real  property  oouveyed  was  subject  to  taxa- 
tion for  the  year  or  years  stated  in  the  deed. 

3  That  the  taxes  were  not  j^aid  at  any  time  before  the 
■ale. 

8.  That  the  real  property  oonreyed  had  not  been  re- 
deemed from  the  sale  at  the  date  of  the  deed,  and  shall  be 
oondnaiTe  cTidenoe  of  the  following  facts : 

1.  That  the  pr  iperty  had  been  listed  and  assessed  at  the 
time  and  in  the  manner  required  by  law. 

2.  That  the  taxes  were  levied  according  to  law. 

8.  That  the  property  was  advertised  for  sale  in  the  man- 
ner and  for  the  length  of  time  required  by  law. 
4.  That  the  property  was  sold  for  taxes  as  stated  in  the 


0.  That  'the  grantee  named  in  the  deed  was  the  pur- 


6.  That  the  sale  was  oondoeted  in  the  manner  required 
bylaw. 

7.  That  aD  the  pre-requlsites  of  the  law  were  complied 
with  by  all  the  omoers  who  had,  or  whose  duty  it  was  to 
kave  had,  any  jkart  or  action  in  any  transaction  relating  to 
or  affecting  the  title  conveyed,  or  purporting  to  be  oon- 
v«iyed  by  the  deed,  f^om  the  listing  and  valuation  of  the 
mperty  up  to  the  exaontton  of  the  dead,  both  InotoalTey 


214. :  amount  to  be  paid  by  ow- 
ner. But  the  owner  in  such  case,  on  having 
the  deed  set  aside,  must  pay  to  the  purchaser 
the  amount  which  he  would  have  had  to  pay  to 
the  treasurer  in  order  to  satisfy  all  the  taxes  if 
they  had  not  been  paid  by  the  purchaaer.  The 
purchaser  in  such  case  is  held  to  have  acquired 
the  right  of  the  State  and  county  in  this  respect. 
Id. 

216.  Purchase  by  deputy  treasurer. 

The  deputy  of  the  county  treasurer  is  prohibi- 
ted from  acquiring  an  interest  in  lands  sold  at 
tax  sale,  and  where  he  entered  upon  the  books 
a  sale  as  made  to  a  party  who  was  not  present, 
and  who  subsequently  assigned  the  certificate  to 
him,  it  was  held  to  be  invalid.  Ellis  v.  Peek  et 
al.,  45  Iowa,  112. 

216.  Such  a  sale  is  not  void  but  voidable  only, 
and  the  &aud  of  the  officer  will  not  defeat  the 
title  based  thereon,  when  held  by  a  subsequent 
purchaser  for  value  without  notice,  save  upon 
proper  proceedings  instituted  therefor.    Id. 

217.  Combination  between  purchas- 
ers. Where  the  bidders  at  a  tax  sale  formed 
a  ring  and  each  bid  and  took  the  piece  or  tract 
offered  as  his  turn  came,  the  sale  was  held  void, 
on  the  ground  of  unlawful  combination  between 
bidders  to  prevent  competition,  Easton  v.  Maw- 
kinney,  37  Iowa,  601;  WesUmv.  Phelps^  40  Iowa, 
482. 

and  that  all  Uiings  whatsoever,  required  by  law  to  make  a 
good  and  valid  sale,  and  to  vest  the  title  in  the  purchaser 
were  done,  except  in  regard  to  the  three  points  named  in 
this  section,  wherein  the  deed  shall  be  prima  fade  eri- 
denoe  only. 

And  in  aU  oontroTersies  and  suits  inyolTiug  the  title  to 
real  property  claimed  and  held  under  and  by  virtue  of  a 
deed  executed  substantially  as  aforesaid  by  the  treasurer, 
the  person  claiming  title  adyerse  to  the  title  conreyed  by 
such  deed,  shall  be  reqlred  to  prove,  in  order  to  defeat  the 
said  title,  either  that  the  said  real  property  was  not  sub- 
ject to  taxation  for  the  year  or  years  named  in  the  deed— 
that  the  taxes  had  been  paid  before  the  sale,  or  that  the 
property  had  been  redeemed  from  the  sale  acoording  to  the 
proYisions  of  this  act,  and  that  such  redemption  was  had 
or  made  for  the  use  and  benefit  of  persons  having  the 
light  of  redemx>tlon  under  the  laws  or  this  State,  but  no 
person  shall  be  permitted  to  question  the  title  acquired  by 
a  treasurer's  deed  without  first  showing  that  he  or  she,  or 
the  person  under  whom  he  or  she  claims  title,  had  title  to 
the  property  at  the  time  of  the  sale,  or  tliat  the  title  was 
obtained  from  the  United  States,  or  this  State,  after  the 
sale,  and  that  all  taxes  due  upon  the  property  have  bem 
paid  by  such  person,  or  the  person  under  whom  he  or  she 
claims  title  as  aforesaid :  provided,  that  in  any  case  where 
a  person  had  paid  his  taxes  and  through  mistake  in  the 
entry  made  in  the  treasurer's  books  or  in  the  receipt,  the 
land  upon  which  the  taxes  were  paid  was  afterwards  sold 
the  treasurers  deed  shall  not  convey  the  title:  provided 
further^  that  In  all  cases  where  the  owner  of  limds  sold 
for  taxes  shall  retlBt  the  validity  of  such  tax  title  such 
owner  may  show  and  prove  fraud  committed  by  the  oflkcer 
selling  the  aame  or  in  the  purchaser  to  defeat  the  same 
and  if  Anaud  is  so  established  such  sale  and  title  shall  b» 
void. 
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218.  Evidence  tending  to  show  that  certain 
lands  were  purchased  at  a  tax  sale  under  a  fraud- 
ulent combination,  will  not  affect  other  lands 
•old  to  other  parties  at  the  same  sale.  Martin 
f?.  Co20,88Iowa,I41. 

219*  Where  a  tax  purchaser  subsequently  as- 
signed his  certificate  to  another  who  had  an 
agent  bidding  for  him  at  the  same  sale,  the  lat- 
ter announcing  for  whom  his  bids  were  made, 
it  was  held  ihere  was  no  illegal  combination 
vitiating  the  sale.  Pearson  p,  Robinson  et  ah, 
44  Iowa,  413. 

220.  That  one  acts  as  the  agent  of  two  pur- 
chasers at  a  tax  sale  does  not  per  se  constitute 
fraudulent  and  illegal  combination.    Id. 

221.  Fraud  of  purchaser  will  not  de- 
feat subsequent  purchaser.  Fraud  com- 
mitted by  a  purchaser  at  tax  sale,  as  by  combina- 
tion with  other  purchasers,  will  not  def^t  the 
title  of  a  subsequent  purchaser  without  notice  of 
the  fraud,  and  for  value.  Van  Shaaek  v.  Rob- 
bins,  36  Iowa,  201;  Sibley  p.  Buttis,  40  Id.,  429; 
Ellis  V,  Peck,  45  Id.,  112. 

Argu.  1,  Such  fraud  does  not  render  the  sale 
and  deed  absolutely  void,  but  voidable  only, 
notwitstanding  the  statute  (Rev.,  §  734,)  de- 
clares that  if  fraud  on  the  part  of  the  pur- 
chaser be  established,  the  sale  and  title  shall 
be  void;  and  it  is  well  settled  that  if  a  bona 
fide  purchaser  of  a  title  merely  voidable  by 
something  existing  in  pais  or  dehors  the 
record,  of  which  he  has  no  notice,  will  be 
protected. 

Argu,  2.  The  word  *'void"  is  frequently 
used  in  statutes  and  dedsionB  as  sjrnony- 
mous  with  voidable. 

222.  Purchase  by  agent.  The  purchase 
of  the  land  at  a  tax  sale  by  the  former  agent, 
after  the  conclusion  of  his  agency,  would  not  be 
invalidated  by  the  fact  of  such  agency;  and  his 
failure  to  disclose  the  purchase  at  the  time  of  the 
delivery  of  the  deed  was  not  in  fraud  of  the 
grantee.    Moore  v.  Stone,  40  Iowa,  259. 

228.  Where  lands  were  simply  en- 
tered on  the  books  as  sold.  Where  the 
agent  of  a  purchaser  selected  certain  lands  upon 
which  taxes  were  delinquent  which  he  desired  to 
purchase,  and  thereupon  the  treasurer  marked 
and  entered  them  upon  the  books  as  sold,  the 
sale  was  held  to  be  void.  MilUr  v.  Corbin  et 
ux,y  46  Iowa,  150. 

224«  Such  sale  being  fraadulent  as  against 


the  owner  of  the  land  his  right  to  question  the 
tax  title  is  not  defeated  by  section  897  of  the 
Code,  even  though  he  has  not  paid  all  taxes  due 
upon  the  land.    Id. 

226.  Selection  by  treasurer.  To  con- 
stitute a  valid  sale  of  lands  for  delinquent  taxes, 
the  lands  must  be  pubb'dy  offered  as  required  by 
statute,  and  a  mere  selection  of  them  by  the 
treasurer  and  marking  them  *'sold,**  at  there- 
quest  of  an  intending  purchaser,  will  not  con- 
stitute a  sale.  Nichols  v.  MeGlatherg  et  al.^ 
43  Iowa,  189. 

226.  Concealment  of  tax  title.  A  al- 
leged that  his  grantor  procured  a  tax  deed  upon 
lands  sold  for  the  taxes  of  1860,  and  that  B  re- 
ceived a  deed  upon  the  same  lands  under  a  sale 
for  the  taxes  of  1859,  and  had  since  fraudulently 
procured  a  decree  quieting  his  title;  the  abstract 
showed  that  A  introduced  only  the  tax  deed  and 
the  conveyance  to  himself:  Held,  that  the  fiicts 
did  not  sustain  the  allegation  that  B*8  title  was 
fraudulent.  Thompson  v.  McKean,  43  Iowa» 
402. 

227. :  judgment.    Even  if  the  sale  m- 

der  which  B  claimed  was  for  taxes  delinquent 
prior  to  the  year  1860,  the  decree  quieting  his 
title  would  not  be  fraudulent,  but  erroneous  only 
and  not  vulnerable  to  collateral  attack.    Id. 

228.  Neglect  of  treasurer.    It  is  the 

duty  of  the  treasurer  to  bring  forward  and  enter 
opposite  the  realty  an  unpaid  tax  upon  personal 
property,  and  where  he  fiiils  to  do  so  a  sale  of 
the  land  for  taxes  is  invalid  as  against  one  who 
has  in  the  meanwhile  acquired  a  lien  thereon, 
Cummings  v.  Easton,  46  Iowa,  188. 

229.  Sale  in  foot :  time  of.  To  sustain 
a  tax  title,  there  must  not  only  have  been  a  sale 
in  fact,  at  which  the  land  was  publicly  oflfered, 
but  it  must  have  also  taken  place  upon  a  duly 
appointed  day  for  the  purpose.  Chandler  v. 
Keeler  et  al.,  46  Iowa,  596. 

230.  Illegality  of  part  of  tax.  That  a 
part  of  the  taxes  for  which  the  land  was  sdd 
were  illegal  will  not  render  the  sale  invalid. 
Following  Parker  v.  Sexton  <t  Son,  29  Iowa, 
421;  Eldndge  v.  Kuehl,  21  Id.,  160  (Rev.,  § 
762).    Gunther  v.  Fuller,  36  Iowa,  604. 

281.  Where  written  bid  is  handed  to 
the  treasurer.  The  purchaser  handed  his  bid 
to  the  treasurer  in  writing,  who,  there  being  no 
other  bid,  entered  the  land  as  sold  to  such  bid- 
der; held  to  be  a  sale  in  faet,  thoogh  the  mam- 
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What  Will  and  what  will  Not  Render  it  Invalid. 


pieBcribed  by  law  was  not  followed.    LeaviU 
V.  FTotoon,  87  Iowa,  93. 

282.  Where  the  treasurer  annoq^ced  that  the 
sale  of  lands  for  delinquent  taxes  would  be  ad- 
journed from  day  to  day,  and  posted  a  notice  to 
that  effect,  but  instead  of  resuming  the  sale  and 
a^jonining'  it  upon  the  following  or  any  day 
thereafter,  he  made  no  further  offer  of  the  lands 
until  the  agent  of  the  purchaser  handed  him  a 
liat  of  tracts  belonging  to  delinquent  owners, 
offering  in  behalf  of  the  person  whose  name  was 
oet  opi)06ite  each  tract  to  take  it  for  the  taxes 
due,  and  the  treasurer,  receiving  no  better  offer, 
•track  off  the  entire  list;  held,  that  such  a  sale 
did  not  constitute  a  public  sale  within  the  mean- 
ing of  the  statute,  and  should  be  set  aside  for 
kregulariiy.   BuiUr  v.  Delano,  42  Iowa,  350. 

283.  EfB»ot  of  oversight  and  mistakes. 
That  the  owner  failed  to  i>ay  the  taxes  or  to  re- 
deem from  the  sale,  through  oversight  or  under 
the  belief  that  the  taxes  had  been  paid,  will  not 
lelieve  him  irom  the  effects  of  his  omission  or 
warrant  the  setting  aside  of  the  sale.  These  are 
not  mistakes  firom  the  effects  of  which  equity 
will  grant  relief.  Flatter  v.  Cochran  H  01,^2^1 
Iowa,  258. 

834.  Omission  of  olerk  and  treasurer. 
Where  there  has  been  a  regular  and  valid  sale 
for  taxes,  a  subsequent  failure  of  the  clerk  of  the 
board  of  supervisors  in  making  up  the  tax  books, 
to  designate  each  parcel  of  land  sold  and  not  re- 
deemed by  writing  the  word  **sold"  opposite 
thereof,  as  provided  by  chapter  75,  Laws  of  1868, 
will  not  in^xJidate  the  sale.    Id, 

285.  Neither  would  the  failure  of  the  treas- 
urer to  notify  a  person  offering  to  pay  taxes  on  a 
tract  thus  marked,  that  it  had  been  sold,  affect 
the  validity  of  the  sale.    Id, 

286.  Sales  en  masse.  Lands  assessed  to 
unknown  owners  in  forties  may  be  properly  ad- 
vertised and  sold  in  quarter  sections.  (Bender- 
son  V.  Oliver,  42  Iowa,  512.)  Clark  v,  Thomp- 
son; Stone  V.  The  Same,  37  Iowa,  536. 

287.  A  tax  deed  conveying  a  quarter  section 
sn  masse,  and  reciting  an  offer  by  the  purchaser 
of  the  whole  amount  of  taxes  due  thereofi,  shows 
a  sale  en  masse,  though  there  is  a  recital  con- 
tained in  the  deed  setting  out  each  forty  and  the 
amount  of  taxes  due  on  each.    Id, 

288.  Of  tracts  greater  tlian  forty  acres : 
effect  of  deed.  Lands  of  known  owners  may 
be  sold  in  tracts  greater  than  forty  acres  when 


so  assessed,  and  when  a  deed  shows  on  its  fieMe 
a  sale  for  a  gross  sum  of  a  tract  greater  than 
forty  acres,  but  it  does  not  appear  that  the  land 
was  assessed  to  an  unknown  owner,  the  deed 
will  be  held  regular  and  valid.  (Bulkley  v,  Cdl- 
lanan,  34  Iowa,  461;  Rima  v.  Cowan,  81  Id., 
125;  Boardman  v.  Bourne,  20  Id.,  184.)  Smith 
47.  Eastan,  87  Iowa,  584. 

289.  What  constitutes  one  tract  or  lot. 

The  use  and  nature  of  the  property  must  deter- 
mine whether  or  not  several  lots,  assessed  to  one 
owner  and  sold  en  nutsse,  should  be  regarded  as 
one  lot.  Where  two  lots  were  occupied  and 
used  for  one  purpose,  the  buildings  being  partly 
on  each,  it  was  held  that  they  might  be  sold 
for  taxes  together.  Weaver  v.  Grant,  39  Iowa, 
294. 

240.  A  tax  deed  of  distinct  tracts  of  land  sold 
en  masse  is  not  void  upon  its  face.  They  may 
be  sold  together  if  used  and  occupied  as  one  par- 
cel. Following  Weaver  v.  Orant,,supra.  Greer 
V.  Wheeler,  41  Iowa,  85. 

241. :  evidence.  The  tax  books,  show- 
ing the  assessment  of  one  or  more  lots  together, 
were  held  to  be  admissible  in  evidence.    Id. 

242.    Separate  sales  of  same  tract. 

Separate  sales  of  the  same  tract,  at  the  same 
time,  for  the  delinquent  taxes  of  diffierent  years, 
are  unauthorized.  Following  Preston  v.  Van 
Gorder,  31  Iowa,  250.  Shoemaker  et  dl,  v, 
Lacey,  88  Iowa,  277. 

248.  Where  there  has  been  no  levy  the 
sale  is  absolutely  void,  and  a  good  faith 
purchaser  for  value  acquires  no  title  thereunder,  * 
because  this  is  a  defect  which  the  records  of  the 
county  disclose,  but  where  the  assessment  and 
other  jurisdictional  steps  are  regular,  fraud  may 
defeat  the  sale,  but  will  not  render  it  a  nullity. 
Ellis  V,  Peck  et  al,,  45  Iowa,  112. 

244.  Where  there  were  no  records 
showing  that  there  was  any  assessment, 

levy  or  sale  for  a  certain  year,  nor  evidence  that 
such  records  had  once  existed  and  been  lost, 
held,  that  the  prima  facie  evidence  of  the  assess- 
ment, levy  and  sale,  based  upon  the  deed*  is 
overcome  and  no  title  lb  thereby  oonfeired  upon 
the  alleged  tax  purchaser  or  his  grantees.  Early 
V,  Whittingham,  43  Iowa,  162. 

245.  Double  assessment.  When  land  is 
assessed  to  the  owner  and  also  to  "  owner  un- 
known **  for  the  same  tax,  the  latter  assessment 
is  void  and  a  sale  thereunder  confers  no  title 
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upon  the  purchaser.  NichoU  v.  McGUUhery,  43 
Iows>  189. 

246«  Defective  levy.  A  tax  sale  aod  deed 
will  not  be  declared  invalid  on  the  ground  that 
the  records  do  not  show  a  levy  for  one  of  the 
years.  If  there  was  a  proper  levy  for  any  of  the 
years,  the  sale  will  be  sustained.  Madson  v. 
Sexton,  37  Iowa,  562.  Following  Eldridge  tf. 
Kuehl,  27  Id.,  160;  Rhodes  v.  Sexton  dt  Son,  33 
Id.,  540. 

247.  Omission  of  warrant.  A  tax  war- 
rant is  not  essential  to  the  validity  of  the  sale. 
Madson  v.  Sexton,  37  Iowa,  562;  The  C.  R.  dt 
M.  R.  R,  Co.  V.  Carroll  County,  41  Id.,  153. 
Following  Rhodes  v.  Sexton  <it  Son,  33  Id.,  5^; 
Parker  v.  Sexton  dt  Son,  29  Id.,  421;  Hurley  v, 
Powell,  Levy  dt  Co,,  31  Id.,  64. 

248.  Mistake  in  memorandum  of  ad- 
journment. A  mistake  in  the  memorandum 
of  the  treasurer  of  the  adjournment  of  the  sale, 
which  is  evident,  and  which  is  corrected  and 
made  certain  by  other  parts  of  the  memoran- 
dum, would  not  affect  the  validity  of  ike  sale. 
Clark  V.  Thompson,  37  Iowa,  536. 

249.  Irregularity  in  noting  time  of  sale. 

Where  a  tax  deed,  regular  in  form,  recited  that 
the  land  was  sold  January  4,  and  the  treasurer 
testified  that  the  sales  of  land  in  the  county  for 
delinquent  taxes  began  upon  that  day  and  were 
continued  until  the  18th,  and  that  he  entered  all 
the  sales  as  of  the  date  of  the  commencement; 
held,  that  a  sale  of  land  at  any  time  during  the 
continuance  of  the  sales  was  valid,  and  that  the 
recording  of  the  sale  as  of  the  first  day  would 
not  impair  the  title.  Phelps  v,  Meade,  41  Iowa, 
470.  Following  Hurlburt  v.  Dyer,  36  Id.,  475; 
Clark  V.  Thompson,  37  Id.,  536. 

250.  Erroneous  assessment.  The  fad 
that  land  was  assessed  as  belonging  to  an  un- 
known owner,  when  the  records  of  the  county 
disclosed  the  name  of  the  owner,  will  not  invali- 
date a  sale  of  the  land  for  taxes.  The  presump- 
tion will  obtain  that  the  assessor  did  his  duty, 
and  that  the  name  of  the  owner  was,  in  fact, 
unknown  to  him.  The  Coming  Town  Co.  v. 
Davis,  44  Iowa,  622. 

VII.  The  Tax  Deed. 

251.  Effect  of  deed  as  evidence:  con- 
clusiveness of  deed.  A  tax  deed  is  conclu- 
sive afl  to  the  manner  in  which  the  sale  was 
conducted;  and  if  the  deed  shows  that  the  sale 


was  madQ  in  a  manner  which  under  some  cir- 
cumstances would  have  been  proper,  tiiose 
drcumstances  will  conclusively  be  presumed  to 
have  existed.  Ware  v.  Little,  35  Iowa,  234. 
dimg  McCready  v.  Sexton,  29  Iowa,  357;  SOh 
ley  V.  Bullis,  40  Id.,  429;  Gonser  v,  Thompson^ 
45  Id.,  450. 

252.  A  deed  is  prima  facie  evidence  of  the 
fact  of  sale,  and  conclusive  evidence  of  tbe 
manner  thereof  and  the  regularity  of  the  pro- 
ceeding.   Leavit  v.  Watson,  37  Iowa,  93. 

258.  It  is  only  in  a  qualified  sense  that  the 
tax  deed  is  conclusive  evidence  of  the  regularity 
of  the  sale,  it  being  always  competent  to  show 
fraud  committed  by  the  officer  conducting  the 
sale  or  the  purchaser.  Butler  v.  Delano,  42 
Iowa,  350.  Citing  Kencin  v.  Allen,  31  Iowa, 
578;  Cofhin  v.  Beebe,  36  Id.,  336;  Everett  v. 
Beebe,  37  Id.,  452;  MeCready  v.  Sexton,  29  Id., 
356. 

254.  Mere  defects  and  irreg^ularities  occur- 
ring in  tax  sale  proceedings  cannot  be  urged 
against  their  validity  after  the  execution  of  the 
deed.  The  deed  in  this  respect  is  conclusive  of 
the  regularity  of  the  proceedings.  Jeffry  e. 
Brokaw  etal.,^  Iowa,  505. 

255.  A  tax  deed  showing  that  the  land  was 
sold  at  an  adjourned  sale,  without  reciting  the 
causes  justifying  it,  is,  at  least,  prima  facie  evi- 
dence that  the  sale  was  properly  held,  and  thaft 
proper  cause  for  the  adjournment  existed.  Lor- 
rain  v.  Smith,  37  Iowa,  67. 

256.  A  tax  deed  is  only  prima  facie  evidence 
that  the  taxes  had  not  been  paid  before  sale  or 
the  land  redeemed  from  sale,  and  the  establish- 
ment of  either  fact  will  defeat  it.  Fenton  v. 
Way,  40  Iowa,  196. 

257.  A  tax  deed  is,  under  our  statute, 
prima  facie  evidence  of  the  fkot  of 
assessment,  and  this  prima  facie  case  is  not 
overcome  by  the  introduction  of  the  assessor's 
book  in  which  it  does  not  appear  who  the  asses- 
sor was,  whether  he  qualified  before  entering 
on  the  discharge  of  his  duties,  nor  when  the 
assessment  was  made.  The  omitted  facts  may 
be  shown  by  other  evidence  than  the  assessment 
books.  {MeCready  v.  Sexton  dt  Son,  29  Iowa, 
357.)    Ginther  v.  Fuller,  36  Iowa;  604. 

258.  A  deed  is  prima  facie  evidence  of  the 
assessment,  and  evidence  of  the  advertisement 
of  sale.  Following  Allen  v.  Armstrong^  16 
Iowa,  506;  MeCready  v.  Sexton  dt  Son,  29  Id., 
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356.  Madwn  v.  Sexton,  87  Iowa,  562;  Eastan 
V,  Ptrrify  Id..  681. 

269.  Presumption  in  ftkvor  of  deed 
overoome.  Proof  that  there  was  no  public 
sale  of  the  land,  and  that  the  alleged  sale  oc- 
curred at  a  time  to  which  there  had  been  no 
a4]oumnient  of  the  prior  sale,  will  oyeroome 
the  prima  facte  evidence  of  the  sale  presented 
by  the  deed.  Thompson  v.  Ware  et  ux.,  43 
Iowa,  455. 

260*  While  the  tax  deed  is  prima  facie  evi- 
dence of  the  fact  and  regularity  of  the  assess- 
ment, yet  the  case  thereby  made  is  overcome  by 
the  introduction  of  the  record  of  the  board  of 
sapervifiors  which  foils  to  show  an  assessment, 
provided  the  record  be  complete  and  free  from 
mutilation.  Easton  v.  Saver y  et  aZ.,  44  Iowa, 
654. 

261.  As  to  matters  relating  to  the  man- 
ner of  sale,  the  tax  deed  is  conclusive;  and  this 
role  of  the  statute  prevails  as  well  in  chancery 
cases  as  in  actions  at  law.  Clark  v,  Thompson, 
87  Iowa,  536. 

262.  :  recitals  in  memorandum. 

Hence  the  memorandum  of  the  treasurer,  show- 
ing an  adjournment  of  the  sale  cannot  be 
received  in  evidence  to  contradict  or  render 
invalid  the  tax  deed.    Id. 

163.  :  statute  construed.     Section 

784  of  the  Revision  is  nnconstitutional  in  so  far 
as  it  makes  a  tax  deed  conclusive  evidence  of 
matters  jurisdictional  and  essential  to  the  exer- 
cise of  the  taxing  power.  Following  McCready 
V,  Sexton,  20  Iowa,  356.  It  is,  however,  conclu- 
sive evidence  as  to  the  manner  of  the  exerdse  of 
these  jurisdictional  x)Owers,  such  as  the  suf- 
ficiency of  the  proceedings  at  the  sale.  Martin 
V,  Cole,  38  Iowa,  141. 

264.  If  there  was  a  bona  fide  sale,  in  sub- 
stance or  in  fact,  the  tax  deed  is  conclusive 
evidence  that  it  was  done  at  the  proper  time 
and  conducted  in  the  proper  manner.  (McCready 
V,  Sexton  et  ah,  39  Iowa,  856;  Rima  v.  Cowan, 
81  Id.,  125;  Hurley  v.  Powell,  Id.,  64;  Leavitt  v. 
Watson,  87  Id.,  93;  Shaw  v.  Orr,  31  Id.,  355; 
Laird  v.  Rusted,  12  Harris  (Penn.  State),  45.) 
Phelps  V.  Meade  et  aL,  41  Iowa,  470. 

266. :  evidence.  Whether  parol  evi- 
dence is  competent  to  contradict  the  statement 
in  the  records  and  the  recital  in  the  tax  deed  that 
the  sale  was  held  at  the  time  specified  therein, 
queref    {Bisco  v.  Coulton,  18  Ark.,  488;  Hun- 


nerman  v.  Fire  District,  87  Yt.,  80;  Lamb's 
Heirs  V.  Gilbert,  6  Mcliean,  865;  MeCall  v.  Lon- 
man,  4  Watts,  351;  Bums  v.  Lyon,  4  Id.,  363; 
Jackson  v.  Daily,  5  Ward.,  526.)    Id, 

266.  Description:  evidence.  Wheie 
the  certificate  of  sale  and  tax  deed  describe 
land  having  no  necessary  identity  with  that 
which  has  been  taxed  and  upon  which  taxes  are 
delinquent,  they  do  not  of  themselves  constitute 
sufficient  evidence  of  sale  to  uphold  the  tax 
deed,  but  rather  negative  it.  The  Blair  Town 
Lot  and  Land  Co,  v,  Scott,  44  Iowa,  143. 

267. :  rule  applied.  Thetract  was  listed 

as  in  **S.  E.  8.  W.  Sec.  2,  Tp.  88,  R.  24—16 
acres,**  while  in  the  certificate  and  deed  it  was 
described  as  **  15  acres  in  the  S.  side  S.  E.  quar- 
ter of  the  S.  W.  quarter  of  Sec.  2,  Tp.  88,  B. 
24**:  Held,  that  the  two  descriptions  did  not 
necessarily  contemplate  the  same  parcel,  and 
that  in  the  absence  of  evidence  aliunde  showing 
them  to  be  the  same,  no  right  was  acquired  by 
the  purchaser  either  under  the  sale  or  deed. 

Argu,  1,  The  deed  is  not  conclusive  upon  the 
purchaser  that  the  land  described  therein 
was  actually  sold. 

Argu,  2,  The  description  is  void  for  uncer- 
tainty.   Id, 

268. :  burden  of  proof.    Where  th^ 

assessment  faOs  to  designate  any  specific  prop- 
erty, without  the  aid  of  extrinsic  proof,  the 
party  claiming  a  right  under  such  assessment 
must  furnish  the  extrinsic  proof.    Id, 

269.  Flea  of  non-assessment.  The  pro- 
visions of  Sec.  784  of  the  Revision  do  not  apply 
to  the  case  of  one  resisting  a  tax  deed  upon  the 
ground  that  the  land  embraced  in  the  deed  was 
not  assessed.  In  so  far  as  that  section  makes 
the  deed  conclusive  evidence  of  the  fact  of 
assessment,  it  is  unconstitutional.  Following 
McCready  v.  Sexton,  29  Iowa,  356.  Immegart 
V,  Gorgas  et  al.,  41  Iowa,  439. 

270. :  description.    The  deed  is  not 

conclusive  of  the  manner  of  the  assessment  in 
such  sense  as  to  core  indefiniteness  in  the 
description  upon  the  assessor*s  books,  and  iden- 
tify the  land  sold  as  that  assessed.    Id. 

271.  Power  of  treasurer  to  execute 
second  deed*  The  treasurer  may  execute  a 
second  deed  in  place  of  one  invalid  on  account 
of  its  defective  acknowledgment  Lorrain  v. 
Smith,  37  lovra,  67.  Following  McCready  9. 
Sexton  dt  Son,  29  Id.,  856;  Parker  9.  Sexton  ^ 
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Son,  Id.,  421;  Hurleif  v.  Street,  Id.,  428;  Joht^ 
9tm  V.  Chase,  80  Id.,  902;  Gray  v.  Coan,  Id., 
586. 

272.  The  treasurer  may  execute  a  second 
deed  in  accordance  with  the  £icts  for  the  pur- 
pose of  correcting  a  mistake  in  the  recitals  of 
the  first  deed  as  to  the  manner  of  sale.  Follow- 
ing McCready  v.  Sextan  dt  Son,  29  Jowa,  856. 
Ointher  v.  Fuller,  36  Iowa,  604. 

278.  Where  a  deed  does  not  confonn  in  its 
recitals  to  the  facts,  the  treasurer  is  authorized 
to  execute  a  second  and  corrected  deed,  but  he 
has  no  power  to  execute  a  second  deed  which 
flhall  misstate  the  fiacts  respecting  any  proceed- 
ings prior  to  its  execution,  and  such  deed,  if  ex- 
ecuted, would  be  void.  Crould  v,  Thompson, 
45  Iowa,  450. 

274.  Delay  in  proonring.  Where  the 
tax  purchaser  failed  for  more  than  eleven  years 
to  apply  for  his  deed,  it  was  held  that  the  owner 
would  be  justified  in  presuming  an  abandon- 
ment of  his  right  thereto  by  the  tax  purchaser, 
and  that  the  latter  could  not  afterwards  defeat 
the  title  of  the  owner *s  grantee.  Ockendon  v, 
Barnes  et  ux,,  48  Iowa,  615. 

275.  Bale  en  masse.  A  tax  deed  showing 
a  sale  of  several  tracts  in  a  body  Ib  invalid. 
{Boardman  v.  Bourne,  20  Iowa,  134;  Ware  v, 
Thompson,  29  Id.,  65;  Byam  v.  Cook,  21  Id., 
892;  Ferguson  v.  Heath,  Id.,  438;  Ackley  v. 
Sextan,  24  Id.,  820.)  Hurlburt  v.  Dyer  et  aL,  36 
Iowa,  474. 

276.  Bale  in  separate  parcels.  Where 
Xmrol  evidence  had  been  admitted  to  show  that 
the  land  conveyed  by  a  tax  deed  was  sold  in  a 
mass  with  other  parcels,  the  jury  should  have 
been  instructed  either  that  the  deed  was  conclu- 
sive of  the  regularity  of  the  sale,  or  that  there 
was  no  question  before  them  on  that  point. 
Chandler  v.  Keller,  44  Iowa,  371. 

277. :  what  constitutes  a  "tract" 

or  *•  parcel."    The  term  "parcel "  or  "tract" 
is  properly  applied  to  a  section;  a  tax  deed  for 
an  entire  section  is  valid.    Martin  v.  Cole,  88 
Iowa,  141. 
Argu,  1.  This  court  has  held,  in  Corbin  v. 
DeWolf,  25  Iowa,  125,  the  sale  and  deed  of 
two  government  subdivisions,  assessed  as 
one  tract  to  a  known  owner,  to  be  author- 
ized by  law.     The  same  reasoning  would 
sustain  the  deed  and  sale  of  any  other  two 
or  more  sub-divisions,  or  of  a  section. 


Argu.  2,  In  the  language  of  the  courts  and  «f 
the  people  '* forties,"  ''eighties,"  etc.,  aie 
designated  as  fractions  of  a  section,  while 
sections,  although  they  are  the  canstituent 
parts  of  a  township,  are  never  spoken  of  as 
fractions  of  it.  A  section  is  the  unit  of  gov- 
ernment sub-division  of  lands. 

Argu,  3.  By  statutory  requirement,  the  lani 
of  unknown  delinquent  owners  must  be  ad- 
vertised in  the  lai^fest  quantity  praddcabb 
to  each  description;  it  must  be  offered  for 
sale  in  parcels  as  advertised,  and  the  dee4 
must  be  made  for  "each  lot  or  parcel  of  land 
sold."    Id. 

278.  Misrecitalastotimeofsale.  That 
a  tax  deed  recites  the  sale  as  having  been  mad) 
on  the  26th  of  February,  1863,  when  in  fact  it 
was  made  on  the  26th  of  January,  of  that  year, 
does  not  render  the  deed  invalid.  {Allen  v. 
Armstrong,  16  Iowa,  508;  McCready  v.  Sexton, 
29  Id.,  856.)    JffuH&ur^  17.  Di/^,  36  Iowa,  474. 

279.  Time  of:  postponement.    A  tax 

deed  which  recites  that  the  sale  took  place  on 
the  first  Monday  in  November  is  not  for  that 
reason  void.  Following  Eldridge  v.  Kuehl,  27 
Iowa,  160.  Easton  v,  Savery  et  al^  4A  Iowa, 
654. 

280.  Tax  deed  after  redemption.    A 

tax  deed,  made  after  the  owner  had  paid  to  the 
clerk  the  amount  necessary  to  redeem  from  the 
sale,  is  unauthorized  and  void.  The  failure  of 
the  clerk  to  notify  the  treasurer  will  not  defeat 
the  redemption.  Fentan  v.  Way  et  al.,  40 
Iowa,  196. 

281.  Undivided  interest.  A  tax  deed 
of  an  undivided  interest  in  real  estate,  sold  for 
taxes  upon  the  whole,  is  invalid.  Cragin  «. 
Henry  et  al,,  40  Iowa,  158. 

VIII.    QUBSTIOKS  BBSPBOTINa  THE   StaTUTB 

OF  Limitations. 

282.  Statate  of  limitations:  sale  in 
gross.  Under  section  709  of  the  Revision,  an 
action  by  a  purchaser  at  a  tax  sale  for  the  pos- 
session of  distinct  parcels  of  land  which  were 
sold  in  gross,  and  of  which  the  original  owner 
remained  in  undisturbed,  adverse  possession  for 
more  than  five  years,  is  baxied.  Brawn  dt  SuUy 
V,  Painter,  88  Iowa,  456. 

283.  The  benefit  of  the  statute  is  not  limited 
to  the  holder  of  the  tax  titie,  but  applies  as  well 
to  the  original  owner.    {Falknsr  v.  Dorvium,  7 
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Wn.,  988;  Jon§8  v.  CoUifU,  16  Id.,  594;  Knox 
V.Cleveland,  IS  Id.,  2^.)    Id. 

284.  The  holder  of  a  tax  deed  cannot  main- 
tain an  action  to  recover  land  purchased  at  tax 
sale,  five  years  after  the  execution  and  recording 
of  the  deed.  Following  Brawn  dt  Sully  v. 
Fainter^  eupra;  Laverty  et  al.  v.  Sextan  tit  San, 
41  Id.,  435. 

286.  The  purchaser  of  land  at  tax  sale  can- 
not maintain  an  action  for  its  recovery  after  five 
years  have  elapsed  from  the  date  of  recording 
the  tax  deed,  if  the  owner  has  heen  in  open,  ad- 
verse possession  during  that  period.  Peck  v. 
Sextan  db  San,  41  Iowa,  566. 

286.  So  long  as  the  owner  remains  in  posses- 
sion, his  action  to  remove  the  doud  cast  by  a  tax 
deed  is  not  barred  by  the  statute  of  limitations. 
Id. 

287.  An  action  by  the  purchaser  at  tax  sale 
to  recover  possession  of  the  property  sold  for  de- 
linquent taxes,  is  barred  after  the  expiration  of 
five  years  from  the  time  when  he  became  enti- 
tled to  a  deed.  Hintrager  v.  Hennesey,  46  Iowa, 
600. 

288.  Idmitation  of  attack  on  sale  and 
deed.  The  validity  of  a  title  acquired  under 
tax  sale,  cannot  be  questioned  after  the  lapse  of 
fi^  years  from  the  date  of  the  execution  and  re- 
cording of  the  deed.  Jeffrey  v,  Brakaw,  35 
Iowa,  505.  Following  Eldridge  v.  Kuehl,  27 
Id.,  160;  Thomas  V.  Stickle,  32  Id.,  71. 

289*  No  objections  to  the  tax  deed  or  pro- 
ceedings prior  thereto,  or  irregularities  in  the 
manner  of  assessment  and  levy,  will  operate  to 
defeat  the  bar  of  the  statute  of  limitations. 
{Eldridge  v.  Kuehl,  27  Iowa,  173;  Jeffrey  v. 
Brakaw,  36  Id.,  505;  Dauglaa  v.  Tuloek,  34  Id., 
262;  Pillow  V.  Roberts,  13  Howard,  U.  S.,  472.) 
Peirce  v.  Weare,  41  Iowa,  378. 

290.  If  the  sale  for  taxes  is  not  simply  irreg- 
ular but  absolutely  void,  it  will  not  be  protected 
by  the  statute  of  limitations.  The  owner  of  the 
land  will  not  be  charged  with  constructive  notice 
of  such  sale.  Nichols  v.  McGlathery,  43  Iowa, 
189. 

291.  An  action  for  the  recoveiy  of  land  held 
and  occupied  under  a  tax  deed  based  upon  a  fic- 
titious sale  in  not  barred  in  five  years  after  the 
alleged  sale  took  place.  Early  v,  Whittingham, 
43  Iowa,  162. 

292.  An  action  by  a  tenant  in  common  to  re- 
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cover  possession  of  the  common  jnoperty  which 
is  frandulently  held  by  his  co-tenant  and  to  which 
the  latter  has  acquired  a  tax  deed,  is  not  barred 
at  the  expiration  of  five  years  from  the  record- 
ing of  the  deed.  Austin  et  al  v,  Barrett,  44 
Iowa,  488. 

293.  The  tax  sale  having  been  void  and  the 
purchaser  not  being  in  possession  of  the  land  he 
connot  avail  himsdf  of  the  statute  of  hmitations 
against  the  former  owner.  Miller  v.  Carbin  et 
ux.,  46  Iowa,  150. 

294.  In  an  action  by  the  owner  of  land  in  fee 
simple,  who  has  been  in  continued  possession,  to 
set  aside  a  tax  deed  to  the  same  which  was  re- 
corded more  than  five  years  prior  to  the  com- 
mencement of  the  suit,  the  holder  of  the  tax  deed 
is  barred  from  setting  up  title  thereunder.  Wal' 
lau  V.  Sexton  dt  San,  44  Iowa,  257. 

IX.  REDiaCPTIOK. 

a.  Who  may  redeem  and  within  what  time. 


295*  Bedemption  by  minor.  The  right 
of  a  minor  to  redeem  real  estate  sold  for  taxes, 
is  confined  to  his  interest  therein,  and  does  not 
extend  to  that  of  co-tenants  holding  interests 
with  him.  Following  Jaechs  v.  Farter  et  al.,  84 
Iowa,  341;  Miller  et  al.  v.  Farter  et  al.,  35  Id., 
166;  Staut  v.  Merrill,  Id.,  47. 

296.  Section  779  of  the  Revision  confers  upon 
minors  the  right  to  redeem  their  lands  sold  for 
taxes,  after  the  deed  is  made.  Tallman  v.  Caahe 
et  al.,  39  Iowa,  402. 

297.  An  action  by  &  minor  to  redeem  from  a 
tax  sale  is  not  barred  until  one  year  after  he  has 
attained  his  minority.  BanHn  v.  Miller  et  al., 
43  Iowa,  11. 

298.  Person  who  has  been  informed 
by  treasurer  that  no  taxes  were  due.  A 

purchaser  of  lands  which  had  been  sold  for  taxes 
prior  to  his  purchase,  is  not  entitied  to  redeem 
because,  after  the  transaction,  he  had  asked  the 
treasurer  if  there  were  unpaid  taxes,  and  was 
informed  there  were  none,  at  the  same  time  mak- 
ing no  inquiry  as  to  tax  sales.  Moore  v.  Ham' 
lin  et  al.,  38  Iowa,  482. 

299.  Where  separate  sales  are  made 
on  same  day  of  same  land  for  taxes 
of  difibrent  years.  Where  the  treasurer  on 
the  same  day  made  different  sales  of  the  same 
land  for  taxes  of  different  years,  and  the  owner, 
being  aware  of  but  one  sale,  redeemed  there* 
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from  in  good  faith,  he  will  be  peimitted  to  re- 
deem from  the  other  after  the  expiration  of  three 
years,  by  paying  the  amount  for  which  the  land 
was  sold,  with  legal  interest  and  penalty.  Shoe- 
maker V.  Lacey,  38  Iowa,  277. 

300.  Mortgagee  may  redeem.  A  mort- 
gagee haa  such  an  interest  in  propert]^  sold  for 
taxes  as  entitles  him  to  redeem.  Lloyd  v.  Bunce^ 
41  Iowa,  660.  The  case  distinguished  from 
Jacobs  V,  Porter,  34  Id.,  341,  which  involved 
the  rights  of  tenants  in  common. 

801.  Within  what  time.  Redemption 
from  tax  sale  must  be  made  within  three  years 
from  date  of  sale.  It  is  accordingly  held^  where 
a  purchaser  at  tax  sale,  on  receiving  the  deed, 
enters  upon  the  possession  and  receives  the  rents 
and  profits  before  the  recording  of  the  deed,  that 
the  intermediate  profits  thus  received  cannot  be 
applied  to  an  equitable  redemption  of  the  prem- 
ises from  the  sale.  Spengin  v,  Forry  et  al.,  37 
Iowa,  242. 

802.  The  owner  in  fee  simple  of  land  which 
has  been  sold  for  taxes  is  only  entitled  to  redeem 
within  three  years  from  the  sale,  and  cannot 
insist  upon  that  right  after  the  period  has  ex- 
pired, whether  a  deed  has  been  made  or  not. 
Pearson  v,  Robinson  etal.,ii  Iowa,  413. 

b.  Other  matters  respecting  redemption, 

308«  Transfer  of  minor's  right  of  re- 
demption. The  right  of  a  minor  to  redeem 
real  estate  sold  for  taxes  is  a  transferable  interest, 
which  may  be  conveyed  by  deed.  Stout  9.  Mer- 
rill, 35  Iowa,  47. 

804.  Where,  pending  litigation  res- 
pecting real  estate,  the  defendant  attempts 
to  acquire  the  titie  derived  through  a  tax  sale 
from  which  the  plaintiff  offered  to  redeem,  the 
tax  titie  will  be  held  ineffectual  and  plaintiff  all 
lowed  to  redeem.  {Armstrong  v.  Pierson,  5 
Iowa,  307;  Crum  v,  Cotting,  22  Id.,  411.)  BtU- 
terfield  v.  Walsh,  36  Iowa,  534. 

806.  Efibot  of  agreement  between  pur- 
chaser and  owner.  An  agreement  between 
the  tax  purchaser  and  the  owner,  that  the  latter 
shall  be  allowed  additional  time  for  redemption, 
is  a  valid  one,  and  may  be  enforced.  Interest  at 
ten  per  cent  per  annum  upon  taxes  paid  ajid 
penalties,  from  the  time  the  agreement  was 
made,  may  be  collected  by  the  tax  purchaser. 
Shoemaker  v.  Porter  et  ux,^  41  Iowa,  197. 


806.  Effect  of  redemption  before  deed. 

It  is  the  tax  deed,  not  the  tax  sale,  that  divests 
the  title  of  the  owner;  and  if  redemption  is  made 
before  the  execution  of  the  deed  it  divests  the 
lien  of  the  tax,  and  leaves  it  as  free  as  before 
sale.    Lake  et  al,  v.  Gray,  35  Iowa,  44. 

807.  EfQsct  of  redemption  upon  a 
former  sale.  Redemption  from  tax  sale  will 
not  remove  the  lien  of  a  former  sale  for  delin- 
quent taxes,  and  the  rights  of  the  purchaser  at 
the  former  sale  are  not  affected  by  the  redemp- 
tion from  the  subsequent  one.  Gray  v.  Coan 
etal.,  40  Iowa,  327. 

808. :  upon  subsequent  deed.    A. 

tax  deed,  made  after  the  owner  had  paid  to  the 
clerk  the  amount  necessary  to  redeem  from  the 
sale,  is  unauthorized  and  void.  The  fiailure  of 
the  clerk  to  notify  the  treasurer  will  not  defeat 
the  redemption.  {Noble  v.  BulliSj  23  Iowa,  559; 
Gray  v.  Coan,  Id.,  344;  Rice  r.  Nelson,  28  Id., 
148;  Walton  v.  Gray,  29  Id.,  440.)  Fenton  v. 
Way  et  al,  40  Iowa,  196. 

809.  Failure  to  redeem:  negligence 
and  mistakes  of  officer.  The  agent  of  a 
party  who  owned  several  parcels  of  land  left 
with  the  derk  a  sum  of  money  with  directions 
that  the  clerk  and  treasurer  examine  the  tax 
records,  pay  all  taxes  due  upon  his  principal *> 
lands,  and  redeem  from  tax  sales  of  the  same, 
if  any  had  been  made;  they  subsequently  re- 
turned to  him  a  portion  of  the  money,  with  cer- 
tain tax  receipts  and  the  assurance  that  there 
was  no  record  of  sale,  that  of  the  sale  to  defend- 
ant not  Imnff  discovered  until  he  demanded  a 
deed:  Held,  that  the  agent  was  justified  in 
relying  upon  the  assurance  of  the  officers  that  no 
sale  had  been  made,  and  that  the  owner  was  not 
chargeable  with  negligence  in  fisdling  to  discover 
the  fact  of  the  sale.  Day,  J.,  dissenting.  The 
Coming  Town  Co,  v.  Davis,  44  Iowa,  622. 

810.  The  law  anthonzing  redemption  from 
tax  sales  is  to  be  liberally  construed  in  fiavor  of 
the  land  owner,  whose  estate  will  be  divested  by 
the  sale.    Id. 

811.  It  is  the  duty  of  the  proper  officers  to 
impart  correct  information  to  parties  seeking  to 
redeem  from  tax  sales,  and  their  mistake,  enor 
or  negligence,  will  support  the  right  of  re- 
demption after  the  execution  of  the  tax  deed. 
Id. 

812.  If  the  land  owner  pays,  tenders,  or  in 
good  faith  without  negligence  attempts  to  paj 
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taxes,  and  fails  through  the  fault  of  the  offi- 
cers charged  with  the  duty  of  receiving  the 
money  and  making  the  proper  records,  a  sale 
and  deed  of  the  land  will  not  be  protected.    Id, 

313.  If  the  owner  has  done  what  the  law 
requires  of  him  to  redeem,  the  tax  deed  will  not 
divest  his  title.    Id, 

814.  Where,  by  the  fault  of  the  officers  of  the 
county,  plaintiff  failed  to  redeem  his  land  from 
tax  sale,  although  he  had  tendered  the  amount 
necessary  to  do  so,  it  was  held  that  he  might 
subsequently  redeem  by  paying  the  amount 
which  would  have  been  required  to  do  so  at  the 
time  the  tender  was  made»  with  interest  thereon 
at  six  per  cent.    Id, 

815.  A  payment  to  the  auditor  by  the  owner 
of  land  sold  for  taxes  of  the  amount  necessary 
to  redeem  from  the  sales  of  two  years,  has  the 
effect  to  redeem  from  both  sales,  notwithstand- 
ingthe  auditor  fails  to  issue  a  certificate  showing 
a  redemption  from  both,  and  the  treasurer  exe- 
cutes a  deed  under  the  sale  not  recited  in  the 
certificate.    Corbin  v.  Stewart,  44  Iowa,  543. 

316.  Bedemption  from  doable  sale.  A 

tract  of  land  cannot  be  twice  sold  for  taxes  at 
the  same  sale,  notwithstanding  the  taxes  thereon 
may  be  delinquent  for  two  different  years,  and 
the  second  sale  being  invalid  the  purchaser  is  not 
entitled  to  a  deed,  and  redemption  therefrom  is 
unnecessary.  Shoemaker  et  al.  v.  Lacy,  45  Iowa, 
422. 

317.  Subsequent  taxes.  If  the  purchaser 
of  land  at  a  tax  sale  shall  fail  to  file  with  the 
auditor  duplicate  receipts  for  any  subsequent 
taxes  upon  such  land  paid  by  him,  the  taxes  so 
paid  are  not  a  lien  upon  the  land,  and  the  reim- 
bursement of  the  tax  purchaser  therefor  is  not  a 
condition  of  redemption.  Kennedy  v,  Bigelow, 
43  Iowa,  24. 

318.  Costs*  An  offer  to  pay  an  amount 
necessaiy  to  redeem  from  tax  sale,  accompanied 
by  a  tender,  will  not  relieve  the  owner  of  land 
who  is  successful  in  an  action  to  redeem  from 
tax  sale,  from  the  payment  of  costs  therein. 
Shoemaker  v.  Porter  et  ux,,  41  Iowa,  197. 

319.  No  tender  of  the  amount  to  which  the 
holder  of  the  tax  deed  was  entitled  upon  re- 
demption ever  having  been  made  to  him,  it  was 
held  that  the  costs  of  an  action  to  set  aside  the 
deed  should  be  paid  by  the  plaintiff.  The  Com- 
ing  Town  Co.  v.  Davis,  44  Iowa,  622. 


TELEQBAFH  COMPANIES. 

1.  Liability  of  telegraph  company. 

When  a  telegraph  company  contracts  to  deliver 
market  reports,  it  binds  itself  to  procure  and 
furnish  correct  reports,  and  is  responsible  for  the 
loss  occasioned  by  any  mistake  in  them.  Tur- 
ner v.  Hawkey e  Tel,  Co.,  41  Iowa,  458. 

2.  Understanding  of  the  parties.  Un- 
der a  contract  for  the  delivery  of  Chicago 
market  reports  to  a  grain  dealer  at  Steamboat 
Bock,  Iowa,  who  not  only  purchased  grain  at 
the  latter  place,  but  also  made  contracts  for 
future  delivery  in  the  former,  the  injury  suffered 
by  him  from  the  transmission  of  an  incorrect 
report  was  in  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made,  in  such  sense 
as  to  render  the  company  liable  in  damages 
therefor.    Id, 

3.  Printed  restrictions.  While  it  is  com- 
petent for  a  telegraph  company  to  restrict  by 
printed  stipulations  and  conditions  attached  to 
the  message  its  liability  in  cases  where  the  mes- 
sage is  not  repeated,  it  will,  notwithstanding, 
be  liable  for  mistakes  in  transmission  resulting 
from  its  own  fault  or  negligence.  FoUowing 
Sweatland  v.  The  III.  <it  Mi89.  Tel.  Co.,  27 
Iowa,  433;  ManvUle  v.  The  Western  Union 
Telegraph  Company,  37  lovra,  214. 

4.  Delivery  of  message.  A  telegraph 
company  is  also  liable  for  injuries  resulting  from 
negligence  in  the  deliveiy  of  a  message.    Id. 

5.  Connecting  line.  Where  a  telegraph 
company  undertakes  to  furnish  maricet  reports 
from  a  point  beyond  its  own  line,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  the  report  was  correctiy  delivered  to 
it  at  the  place  where  its  own  line  commences. 
Turner  v.  Hawkey e  Telegraph  Co,,  41  Iowa,  458. 

6.  The  burden  is  upon  the  telegraph  company 
to  show  that  a  mistake  in  the  report  occurred 
from  causes  which  would  relieve  it  from  liabil- 
ity.   Id. 

7.  The  case  of  Sweatland  v.  The  lU,  dt  Miss, 
Tel,  Co.,  27  Iowa,  435,  differs  from  the  one  at 
bar  in  that  the  defendant*s  liability  was  restric- 
ted in  the  contract  sued  upon.    Id. 


TENANTS  IN  COMMON. 

1«  Adverse  possession :  statate  of  lim- 
itations. The  seizin  and  possession  of  one 
tenant  in  common  are  the  seizin  and  poeaeMJon 
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of  the  others,  and  the  statute  of  limitations  will 
not  operate  in  favor  of  the  former  to  give  him 
tiQe  by  adverse  possession  unless  it  be  sole  and 
exclusive,  with  the  knowledge  and  acquiescence 
of  his  co-tenants.  Bums  v,  Byrne  et  al.,  4^ 
Iowa,  285. 

2. :  tax  sale.    The  husband  of  a  tenant 

in  common  cannot  acquire  a  valid  title  to  the 
common  property  by  purchase  of  the  same  at  tax 
sale.    Id, 

8.  Liability  for  rent.  One  tenant  in  com- 
mon is  not  liable  to  his  co-tenants  for  the  use 
and  occupancy  of  the  common  property  in  the 
absence  of  an  agreement  with  them  to  pay  rent, 
and  of  a  demand  from  them  to  surrender  posses- 
sion, unless  he  has  received  rent  for  the  property 
from  a  third  person.  Reynolds  v.  Wilmeth,  45 
Iowa,  693. 

4.  The  rule  that  a  tenant  in  common  is  not 
liable  to  his  co-tenants  for  rents  and  profits  of 
the  land  received  by  him,  unless  he  has  received 
more  than  his  share,  does  not  apply  where  he 
disseizes  his  co-tenants.  (Sears  v.  Sellew,  28 
Iowa,  501.)  Austin  et  al.  v,  Barrett^  44  Iowa, 
488. 

5.  Nor,  in  such  case,  is  he  entitled  to  contri- 
bution from  his  co-tenants  for  any  improvements 
he  may  put  upon  the  land.  This  seems  to  be 
well  settled  by  authority.  {Mulford  v.  Brown, 
6  Cowan,  475;  Doane  v.  Badger,  12  Mass.,  64; 
Deck's  Appeal,  57  Penn.  St.,  467;  Stevens  v. 
Thompson,  17  N.  H.,  103.)    Id. 

See  Taxes  and  Tax  Sales. 


TENDER. 


1.  Beqnisites  of  valid  tender :  must  be 
kept  good.  In  an  action  of  replevin  for  a 
wagon  claimed  by  the  defendant  under  a  chattel 
mortgage,  evidence  that  the  plaintiff  before 
bringing  the  suit  tendered  the  amount  due  de- 
fendant on  his  mortgage,  without  showing  a 
continued  readiness  and  offer  to  pay  and  the 
presence  of  the  money  in  court,  is  insufficient  to 
sustain  the  action.  {Freeman  v,  Fleming,  5 
Iowa,  400;  Mohn  v,  Stoner,  14  Id.,  115;  War- 
rington V,  Pollard,  24  Id.,  281;  Jones  v,  MuUi- 
nix,  25  Id.,  530;  Myers  v.  Byington,  34  Id., 
205.)    Long  v,  Howard,  35  Iowa,  148. 

2.  To  make  a  plea  of  tender  available,  the 
tender  must  be  kept  good  by  bringing  the  money 
into  court;  and  this  rule  applies  as  well  where 


the  tender  is  by  an  offer  in  writing  under  the 
statute,  as  where  it  is  made  l^  production  and 
offer  of  the  money.  Shugart  v,  Pattee,  37  Iowb« 
422. 

3.  The  plea  is  not  good,  nor  can  evidence  be 
given  thereunder,  unless  a  continued  remfiiie^^ 
(not  simply  a  willingness)  is  averred  and  the 
money  paid  into  court.  (Johnson  v,  Twiggs,  4 
6.  Greene,  97;  Freeman  v,  Flemming,  5  Iowa, 
460;  Frink  v.  Coe,  4  G.  Greene,  555;  Mohn  «. 
Stoner,  11  Iowa,  30;  Same  v.  Same,  14  Id.,  115; 
HaniM  v.  Tower,  Id.,  350;  Eastman  p.  District 
Township  of  Bapids,  21  Id.,  590;  Phelps  v. 
Hathron,  30  Id.,  230.)    Id. 

4.  The  failnre  of  a  justice  of  the  peace 
to  pay  to  the  clerk  the  sum  tendered  in  a 
case  appealed  from  the  justice  to  the  Circuit 
Court  will  not  cause  the  tender  to  fail,  at  least 
until  the  party  making  the  tender  shall  have  had 
a  reasonable  time,  after  receiving  notice  of  the 
non-payment,  to  procure  an  order  upon  the  jus- 
tice.   Waide  v.  Joy  ef  oZ.,  45  Iowa,  282. 

5.  EfQsot  of  tender,  A  tender  is  an  ad- 
mission that  the  amount  tendered  is  due,  and 
the  party  in  whose  favor  the  tender  is  made 
should  have  judgment  therefor.  {Brayton  «• 
The  County  of  Delaware,  14  Iowa,  44;  Fisher 
V,  Moore,  19  Id.,  84;  Phelps  v.  Kathron,  30  Id., 
231;  Gray  v.  Graham,  34  Id.,  425.)  Wrighl  v. 
Howell  et  al.,  85  Iowa,  288;  Babcock  v.  Harris, 
37  Id.,  409. 

6.  A  tender  admits  that  the  amount  tendered 
is  due,  and  the  plaintiff  should  have  judgment 
therefor;  but,  if  instead  the  court,  in  connection 
with  the  judgment  on  the  verdict,  orders  that 
the  amount  tendered  and  deposited  in  court  be 
paid  over  to  the  plaintiff,  it  is  sufficient.  Sherff 
V.  Hull,  37  Iowa,  174. 

7.  Of  less  amount  than  due.  Under  our 
statute  a  tender  of  a  less  amount  than  due  is 
sufficient  to  discharge  the  debtor  from  costs  and 
interest  unless  objection  is  made  to  the  amoont. 
But  it  does  not  preclude  plaintiff  from  recovering 
whatever  sum  may  be  found  due  him.  Guen- 
gerieh  v.  Smith,  36  Iowa,  687;  Sheritt  v.  HuU, 
37  Id.,  174. 

8.  Objections  to  tender:  ooxistraction 
of  statute.  The  phrase  "objection  to  the 
money,"  in  section  1818*  of  the  Revision,  has 


*  SROTXoir  1818.  The  person  to  whom  a  tender  Is 
moat  ftt  the  time  mftke  anj  objeetlon  whidh  he  mar  have 
to  the  money,  Inetrament,  or  property  tendered,  or  he  vfU 
be  deemed  to  heTeivatTedlfc.     And  If  the  ob jeetton  be  to 
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lefexenoe,  not  to  the  amount  of  the  tender,  but 
only  to  the  character  of  the  money;  and  absence 
of  objection  to  the  amount,  at  the  time  tender  is 
made,  will  not  preclude  the  party  from  denying 
its  soffideni^on  trial.  The  Chicago  <it  8,  W» 
S.  R.  Co.  V,  The  Northwestern  Union  Packet 
Company,  38  Iowa,  377. 

9.  Dependent  oovenants.  Contract  of 
sabscription  binding  defendant  to  pay  to  a  rail- 
load  company  $500  when  its  road  was  completed 
to  a  certain  point,  on  the  following  condition: 
"  Provided,  that  upon  sach  payment  there  shall 
be  delivered  to  me  a  certificate  of  stock  for  five 
paid  up  shares  of  $100  each  in  such  railroad 
oompany  as  may  build  and  own  such  completed 
laOroad.  Held,  that  a  tender  of  stock  was  nec- 
essary to  entitle  plaintiff  to  sue.  Courtright  v, 
Deede,  37  Iowa,  503. 

10.  It  has  been  held  that  the  use  of  the  words 
upon  or  on  occurring  in  a  like  connection  make 
covenants  dependent.  {Adams  v,  Williams,  2 
Walls  &  Sexgeant,  227;  Halloway  v.  Daws, 
Wiight*8  Ohio  Reports,  129;  Taylor  v,  Rhea  db 
MvnoTs  10  Ala.,  414.)  The  word  upon  indicates 
in  the  connection  found  in  the  instrument  a  state 
of  dependence  which  is  extended  to  the  covenant 
of  defendant  by  the  use  of  the  word  *^ provided.*' 
Id. 

11.  The  covenant  of  defendant  to  pay  the 
8om  of  money  specified  in  the  contrast  and  the 
obligation  of  plaintiff  to  deliver  the  stock  cer- 
tificates being  considered  mutual  and  dependent, 
to  give  plaintiff  a  right  of  action,  it  is  necessaiy 
that  he  perform  or  tender  a  performance  of  his 
oovenant.  {School  District  v.  Rogers,  8  Iowa, 
316;  Bemjhili  f>.  Byington,  10  Id.,  223;  Winton 
V.  Sherman,  20  Id.,  295.)    Id. 

12.  In  an  equitable  action  wherein  a 
willingness  is  averred  to  pay  whatever  is 
found  due,  an  actual  tender  is  not  necessary  to 
have  been  made  to  maintain  the  action.  Under 
these  circumstances  the  court  may  apportion  the 
costs  equitably.  Binford  et  al.  v.  Boardman  et 
al.,  44  Iowa,  53. 

18.  Of  deed :  note  executed  as  pur- 
chase price  of  land.  In  an  action  upon  a 
promissory  note  executed  for  the  whole  or  a  part 
of  the  purchase  price  of  land,  which  the  payee 

the  •mooDt  of  money,  the  terms  of  the  instrmneiit,  or  the 
uaouit  or  kJnd  of  property,  he  most  specify  the  smoont, 
terms,  or  Und  which  he  feqiilres,  or  be  precluded  from 
objectliig  afterward.  But  ma  offer  of  beak  notes  Is  not  a 
tfiongh  not  objected  to. 


covenants  to  convey  upon  its  payment,  the  gran- 
tor cannot  recover  without  showing  performanot 
on  his  part,  either  by  tender  of  deed  or  offer  to 
convey.    Zebley  v.  Sears,  88  lowa^  507. 

See  Yendob  and  Vekdeb. 


TITLE. 


1.  Action  to  establish.  A  party  cannot 
establish  his  right  to  the  possession  of  lands  by 
showing  defects  in  his  adversary's  title;  he  can 
succeed  only  upon  the  strength  of  his  own.  {Sc 
crest  V.  Oreen,  3  Wall.,  744;  Crregg  et  oZ.,  v. 
Forsyth,  2  Howard,  179;  RitUr  v.  Brendlinger^ 
58  Pa.  St.,  68;  Thompson's  Appeal,  57  Id.,  175; 
Comstock  V,  Ames,  3  Eeyes,  357.)  Lathrop  v. 
The  Am.,  Em.  Co.,  41  Iowa,  547. 

2.  Irregularities:  stranger  oannot 
oomplain  of.  One  who  is  a  stranger  to  the 
record  will  not  be  allowed  to  complain  of  defects 
and  frauds  therein,  for  the  purpose  of  defeating 
a  claim  of  right  based  upon  it.    Id, 

8.  Where  plaintififo  alleged  that  certain  links 
in  defendant's  chain  of  title,  set  out  in  his  cross- 
bill, were  defective  and  certain  deeds  fraudulentt 
it  was  held,  that  such  allegations  were  sul^'ect 
to  demurrer.    Id. 

4.  Equitable  jurisdiotion.  It  is  compe- 
tent for  the  owner  in  possession  of  real  estate  to 
ask  a  court  of  equity  to  quiet  his  title  by  remov- 
ing a  cloud  thereon.  {Standish  v.  Dow,  21  Iowa, 
363;  Crook  v.  Andrews,  40  N.  Y.,  547;  Newell  v. 
Wheeler,  48  Iowa,  486.)  Peck  v.  Sexton  dt  Son, 
41  Iowa,  566. 

5.  Conveyanoe:  patent.  Where  H.  en- 
tered a  tract  of  public  land  and  then  conveyed 
the  same  to  W.,  who  gave  her  a  bond  for  a  deed, 
and  she  subsequently  assigned  her  certificate  of 
entry  to  6.  and  authorized  him  to  receive  the 
patent,  both  the  conveyance  and  the  assignment 
being  recorded,  it  was  held,  that  the  assignee  of 
the  certificate  was  invested  with  the  legal  title 
to  the  land.  Burdick  v.  Wentworth,  42  Iowa, 
440. 

6.  Mortgage.  The  conveyance  to  W.  and 
receipt  of  the  bond  firom  him  constituted  the 
transaction  a  mortgage,  differing,  however,  from 
a  statutory  mortgage  in  that  W.,  the  mortgagee, 
could  have  obtained  possession  at  any  time  before 
or  after  ocmdifcion  broken,  by  an  action  at  law, 
unless  an  equitable  defense  had  been  interposed. 
Id. 
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7.  Statute  of  limitations.  The  legal  tide 
of  B.  is  not  impaired  by  his  failure  to  foreclose 
the  equitable  mortgage  before  the  right  of  fore- 
doeure  was  barred  by  the  statute  of  limitations. 
Id. 

8«  Admissions.  Where  in  an  action  involv- 
ing  titie  to  land  the  one  party  has  admitted  in 
the  abstract  attached  to  his  petition  the  chain 
of  titie  insisted  upon  by  the  otiier,  the  latter  has 
no  need  to  substantiate  his  claim  by  the  intro- 
duction of  the  patent  and  deed.  Boston  v.  Ran- 
i{a»,  45  Iowa,  111. 

See,  Action  of  Rtoht;   Forcible  Ektbt 

JLND  DeTAINKB;  Ck)KyBTANCB. 


TITLE  BOND. 
See  VsimoB  and  Vekdeb. 


TORTS. 


1.  Killing  of  domestio  animals  by  dogs. 

The  owner  of  domestic  animals  is  justified  in 
killing  a  dog  which  is  harassmg,  maiming  or 
wonying  the  animals,  and  the  killing  is  justifi- 
able even  if  at  the  time  the  dog  is  not  commit- 
ting the  act,  provided  his  conduct  is  such  as  to 
sxcite  a  reasonable  apprehension  that  he  is  about 
to  do  BO.    Marshall  v.  Blackshire,  44  Iowa,  475. 

See,  Tbbspass;  Neoliobncb;   Bailboabs; 
Masteb  and  Sebyant. 


TOWN  PLAT. 


1.  Ottumwa:  title  to  lands  ineluded 
in  plat.  Under  the  agreement  entered  into 
between  the  Appanoose  Rapids  Company  and 
the  Commissioners  of  Wapello  county,  on  June 
4, 1844,  the  legal  titie  to  the  S.  E.  fractional  U 
of  S.  14  Tp.  72,  R.  14,  both  the  legal  and 
equitable  title  to  all  parts  and  parcels  of  tins  tract 
not  included  in  the  town  plat  of  Ottumwa,  vested 
in  the  county  of  Wapello  and  not  in  the  mem- 
bers of  said  Rapids  Company.  As  to  the  other 
tracts  the  county  held  the  land  in  trust  for  said 
comx>any  with  the  exception  of  the  alternate  lots 
whidi  it  agreed  to  convey  to  the  county.  Pet- 
tenffUl  et  ah  v.  Devin  et  ah,  35  Iowa,  844. 


TOWNSHIP. 

1.  Division  of:  taxation.  The  organiza- 
tion of  a  township,  created  by  the  division  of  the 
territory  of  another,  is  not  complete  until  its 
officers  have  been  elected  and  enter  upon  the 
discharge  of  their  duties.  Until  that  time  it 
remains  a  part  of  the  original  township  and  is 
subject  to  the  payment  of  taxes  legally  levied 
therein.  Lamh  v.  The  B.,  C,  R,  <t  M.  R.  Co,^ 
39  Iowa,  883. 


TBESPA8S. 


1.  Injury  sustained  from  spring-gun. 

Defendant,  whose  vineyard  had  been  invaded  by 
trespassers,  set  a  spring-gun  on  the  premises  to 
protect  his  fruit.  Phuntiif,  having  no  knowl- 
edge of  the  gun,  entered  the  vineyard  for  the 
purpose  of  taking  grapes  without  permission, 
and  coming  in  contact  with  the  gun  received  a 
severe  wound  from  the  discharge  thereof:  Held^ 
that  the  plaintiff  was  entitied  to  recover  for 
damages  sustained  by  reason  of  the  wound. 
Hooker  v.  Miller,  37  Iowa.  613. 

2.  It  has  been  held  in  England  that  a  tres- 
passer, having  notice  that  spring  guns  are  laid 
upon  the  premises,  cannot  recover,  in  an  action 
against  the  owner  thereof,  for  isjuries  sustained 
thereby.  (SloU  v.  Wilkes,  3  Bam.  &  Aid.,  304.) 
And  that  when  a  trespasser,  without  such  no- 
tice, is  ii^'ured  in  the  same  way,  he  may  recover 
in  such  an  action.  (Bird  v,  Holbrook,  4  Bing., 
628.)  So  the  owner  of  a  vicious  dog  is  liable  for 
ii^uries  sustained  by  a  trespasser  from  being  bitr 
ten  by  such  dog.  (Shufey  v,  Bartley,  4  Sneed, 
58. )  In  New  York  the  same  doctrine  with  mod- 
ifications on  the  side  of  humanity  has  been  re- 
cognized. It  has  been  there  held  that  the  nature 
and  value  of  the  pi-operty  ought  to  be  such  as  to 
justify  the  use  of  means  for  its  protection  which 
are  dangerous  to  life,  and  that  the  trespasser 
must  have  full  notice  of  the  mischiof  in  order 
to  exempt  tiie  owner  from  liability  for  injuries 
inflicted.  (Loomis  v,  Terry,  17  Wend.,  496.) 
Per  Bbce,  Gh.  J.,  in  Ibid, 

8.  It  has  been  often  held  that  it  is  no  justifica- 
tion for  killing  animals  that  they  were  tarespass- 
ing  upon  another's  premises  or  doing  ii\jury  to 
his  property.  (Ford  v,  Taylor,  4  Texas,  492; 
Tyner  v,  Corey,  5  Ind.,  216;  Wright  t>.  Ram- 
scot,  1  Saund.,  88.)    This  rule  is  doubtless  sop- 
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ported  upon  the  oonsideiation  that  the  protection 
of  one*8  property  thII  not  justify  the  resort  to 
means  that  are  destmctiye  to  Uie  property  of 
another  when  not  demanded  by  necessity,  or  the 
natore  of  the  rights  and  property  concerned. 
Certainly,  humanity  requires  that  a  like  role  be 
extended  to  the  person  of  a  trespasser,  and  that 
he  be  not  exposed  to  bodily  iignry  or  death  on 
the  mero  ground  that  he  is  at  the  time  acting  in 
violation  of  law.    Ibid. 

4.  Damages  to  property  by  cattle.  The 
owner  of  property  ii^jured  by  cattle  damage  feas- 
ant is  bound  to  the  exercise  of  ordinary  caro  to 
prerent  the  damage.  What  constitutes  caro  un- 
der given  circumstances  must  be  found  by  the 
jury.    LiUh  v,  MeGuire,  88  Iowa,  560. 

6.  Under  chapter  26,  Laws  of  1870,  the  ow- 
ner of  trespassing  stock  is  liable  for  the  damages 
done  by  them  without  inquiry  as  to  whether  the 
premises  trespassed  upon  wero  fenced  or  not.  Id. 

6.  The  statute  above  mentioned  is  in  force 
without  submission  to  the  vote  of  the  county.  Id. 

1.  The  statute  (chapter  26,  Laws  of  1870), 
rendering  the  owner  of  stock  trespassing  upon 
the  improved  land  of  another  liable  for  all  dam- 
ages sustained  theroby,  is  in  force  without  sub- 
mission to  the  vote  of  the  county;  and  such 
liability  attaches  without  inquiry  whether  the 
land  trespassed  upon  is  fenced  or  not.  Follow- 
ing lAUU  V.  McGuire^  supra;  Halloek  v. 
Hughes,  42  Iowa,  516. 

8.  A  person  is  not  liable  to  the  owner  of  ad- 
jacent property  for  trespasses  thereon  commit- 
ted by  stock  which  reached  it  through  his  prem- 
ises.   LUtU  V.  MeGuire,  43  Iowa,  447. 

See  Torts. 


TBOVEB. 


1.  Estoppel  of  plaintiff.  Whero,  pend- 
ing an  action  of  trover  for  personal  property,  the 
plaintiff  sells  it  to  the  vendee  of  defendant  in 
the  action,  he  will  theroby  be  deprived  of  his 
light  to  recover  its  value.  Pierce  v,  Evans  et 
al.y  d6  Iowa,  495. 

2.  Conversion.  The  plaintiff  claimed  cer- 
tain personal  property  which,  upon  a  trial  of 
issues  then  joined,  was  found  to  belong  to  de- 
fendant, but  he  was  not  awarded  the  value  of 
the  same.  In  a  subsequent  trial  on  another  is- 
sue as  to  defendant's  right  to  recover  the  value 


of  the  property  it  was  urged  that  acts  of  conver- 
sion by  plaintiff  beforo  the  judgment  settling 
the  light  of  property  in  defendant  wero  not  ad- 
missible in  evidence,  but  the  court  held  other- 
wise, and  that  the  same  might  be  considerod  as 
evidence  establishing  plaintiff 's  b'ability.  Janes 
V.  Clark,  37  Iowa,  586. 


TBTJ8T8  AND  TBTJSTEES. 

1.  Creation  of  trusts:  under  statutes 
of  1848.  By  the  conunon  law,  and  also  under 
chapter  75  of  the  statutes  of  1843,  declarations 
or  creations  of  trust  could  be  manifested  and 
proved  only  by  a  writing  of  the  party  entitied  to 
dedaro  the  trust.  Pettingill  et  al.  v.  Devin  et 
al.,  35  Iowa,  344. 

2.  Arrangement  with  judgment  debtor 
respecting  execution  sale.  It  appears  from 
all  the  fieu^ts  in  the  case,  and  alluded  to  in  the 
opinion,  that  defendant  bid  off  and  aoquirod  title 
to  the  lands  in  controversy  at  sheriff's  sale,  un- 
der an  arrangement  with  the  judgment  debtor 
that  it  should  be  acquired  and  held  by  him  as 
security  for  sums  advanced  in  payment  of  his 
bid  at  the  sheriff's  sale,  and  for  certain  other 
daims:  Held,  that  the  trust  should  be  enforced 
according  to  its  terms,  and  the  defendant  or- 
dered to  convey  to  plaintiff  certain  of  the  lands 
remaining  unsold  in  defendant's  hands  after  lus 
reimbursement,  and  to  account  for  the  ronts  and 
profits  thereof.  Crawford,  administrator,  et  at, 
V.  Crinn,  35  Iowa,  543. 

3.  Facts  considered  which  were  held  sufScient 
to  establish  an  agency  or  trust.  Hawhe  v. 
Manning,  39  Iowa,  707. 

4.  Lands  bid  off  in  name  of  widow. 

At  a  sheriff's  sale  of  land  under  a  judgment  in 
favor  of  H„  it  was  bid  off  in  the  name  of  his 
widow,  in  trust  for  the  estate,  in  accordance 
with  an  arrangement  between  her  and  the  ad- 
ministrator of  H.,  and  she  received  a  certificate 
of  purchase,  paying  nothing,  however,  but 
sheriff's  costs  and  attorney's  fees:  Held,  that 
she  was  not  entitled  to  a  deed.  Kennedy  v. 
Stranahan  etaL,S9  Iowa,  205. 

5. :   practice.    In  an  action  by  the 

widow  to  compel  the  sheriff  to  execute  to  her  a 
deed,  in  which  it  appeared  that  the  land  sold 
under  execution  had  been  contracted  by  titie 
bond  to  the  judgment  defendant  but  not  con- 
veyed, and  that  redemption  had  been  tendered, 
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and  the  action  was  docketed  as  a  chancery  cause; 
held,  that  .the  court  should  have  rendered  com- 
plete relief  by  joining  .all  necessary  parties,  or- 
dering a  conveyance  to  the  judgment  defendant, 
and  reimbursing  the  trustee  for  the  costs  paid 
l^  her.    Id. 

6.  Purohaae  by  father  for  ohildren. 

That  a  father  purchased  real  estate  and  had  it 
deeded  to  his  children  does  not,  ipso  facto, 
create  the  relation  of  trustee  and  cestui  que 
trust.    McGinnis  et  al.  v.  Edgell  39  Iowa,  419. 

7.  Authority  of  trustee.  A  trustee  who 
is  clothed  with  power  to  encumber  an  estate  by 
mortgage,  for  tiie  purpose  of  raising  money  to 
discharge  a  debt  against  it,  cannot  render  the 
estate  liaUe  by  the  execution  of  a  mortgage  in 
his  individual  capacity,  and  such  a  mortgage 
cannot  be  enforced  against  the  principal  or  his 
devisees.    Gilbert  v.  Gilbert  et  oZ.,  39  Iowa,  657. 

8.  When  resting  in  parol.  To  estabhsh 
a  parol  trust  the  evidence  must  be  dear  and  sat- 
iBfactoiy,  and,  where  one  of  the  parties  to  the 
trust  is  dead,  should  be  unequivocal  and  free 
from  doubt  and  uncertainty.  Trout  v.  Trout  et 
al.t  44  Iowa,  471. 

9.  T.  alleged  that,  under  'an  agreement  with 
his  brother  that  the  latter  would  give  him  a 
farm,  he  sold  his  property  in  Canada  and  re- 
moved to  this  State;  that  the  brother  retained 
the  title  to  the  &rm  until  some  of  T.*8  pre-exist- 
ing debts  should  be  paid,  while  T.  entered  into 
possession,  made  improvements  and  paid  the 
taxes;  in  an  action  by  T.  to  quiet  title  after  his 
brother  *s  death,  held  that  evidence  of  the  trust 
being  conflicting,  the  relief  asked  should  not  be 
granted.    Id. 

10.  The  case  distinguished  from  Hughes  v. 
I^nc^^ey,  81  Iowa,  829.    Id. 

11«  Besulting  trust:  when  it  oannot 
be  sustained.  A  resulting  trust  cannot  be 
sustained  by  parol  evidence,  where  no  part  of 
the  purchase  money  was  i)aid  by  the  person 
claiming  to  be  the  cestui  que  trust.  Burden  t. 
Sheridan,  36  Iowa,  125. 

12.  It  is  accordingly  held,  where  A  hires  B  by 
parol,  as  agent,  to  buy  an  estate  for  him,  and  B 
accordingly  makes  the  purchase  in  his  own 
name,  gives  his  own  notes  for  the  purchase 
money,  and  afterward  denies  the  trust,  that  A 
cannot  compel  a  conveyance  of  the  estate  to  him. 
The  authorities  bearing  on  the  question  collated 
and  discussed  by  Mtt.t.kb,  J.    Id. 


18.  Evidence.  To  establish  a  resulting  trast 
in  real  estate,  the  evidence  must  be  dear  and 
satisfactoiy.  Bums  v.  Byrne  et  al.,  45  Iowa, 
285. 

14.  Statute  of  limitations.  The  statnte 
of  limitations  will  run  in  favor  of  the  trustee  in 
possession  of  real  estate  under  a  constructive  or 
resulting  trust.  Gebhard  et  al.  v.  Sattler,  etal., 
40  Iowa,  152. 

15. •    The  statute  of  limitations  will  run 

in  favor  of  the  trustee  in  possession  of  real  estate 
under  a  constructive  or  resulting  trust,  frx>m  the 
time  when  he  claims  the  property  as  his  own. 
Id. 

16«  Husband  and  wife.  Where  tlie  wife 
furnished  the  husband  with  money  to  purchase 
a  homestead,  which  he  so  applied,  his  estate 
cannot  be  held  for  the  amount.  Crarrett  t. 
Baldwid  etal.,¥)  Iowa,  688. 

17.  Effect  of  conveyance  by  trustee. 
Where  one  holding  the  equitable  title  to  real 
estate  procures  its  conveyance  to  another,  to  be 
by  her  deeded  to  a  third  person,  either  in  pay- 
ment of  a  debt  of  the  equitable  owner  <»  as  se- 
curity therefor,  the  grantee  holds  the  estate  in 
trust  for  the  owner  of  the  equitable  title  and  his 
creditor,  and  after  payment  of  the  latter  there  is 
a  resulting  trust  to  the  former.  Zuver  f>.  Lyonsy 
40  Iowa,  510. 

18.  A  purchaser  from  a  trustee,  with  notice 
of  the  equities  of  the  equitable  owner,  will  not 
be  protected  against  the  same,  and  if  in  posses- 
sion of  the  property,  will  be  required  to  restoce 
it.    Id. 

19.  The  notice  in  such  case  will  be  deemed 
sufficient  if  of  a  character  to  put  a  prudent  man 
upon  inquiry.    Id. 

20.  Changeof  trustee:  evidence.  Where 
a  trust  deed  contained  a  condition  by  which, 
upon  the  failure  of  the  trustee  to  act,  the  acting 
county  judge  was  authorized  to  appoint  a  suc- 
cessor, it  was  held: 

1.  That  such  appointee  became  clothed  with 
all  the  powers  conferred  by  the  deed  upon 
the  person  therein  designated,  and  that  a 
sale  by  him  in  accordance  with  the  terms  of 
the  deed  was  yalid. 

2.  That  the  phrase  **  acting  county  judge  "  re- 
ferred to  the  incumbent  at  the  time  the  ap- 
pointment was  to  be  made,  not  at  the  time 
of  the  execution  of  the  deed. 

3.  That  the  record  of  the  appointment  in  tiis 
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county  ooart,  showing  it  to  have  been  made 
by  the  conniy  judge,  was  sufSdent  evidence 
of  that  fact.  Moore  et  ah  9.  Ishel  et  al.,  40 
Iowa,  388. 

21.  Ferformanoe  of  condition.  When 
a  deed  of  trust  directed  that  a  sale  thereunder 
take  place  at  the  door  of  the  court-house,  a  sale 
at  the  door  of  the  building  used  as  a  court-house 
when  the  county  did  not  own  one,  was  held  to  be 
a  sufficient  compliance  with  the  condition.  Id, 

22.  Bights  and  remedies  of  cestui  que 
trust :  purchase  by  trustee.  Where  a  trus- 
tee se)b  an  estate  and  becomes,  either  directly 
or  indirectly,  interested  in  the  purchase,  the 
cestui  que  trust  will  be  entitled  to  have  the  sale 
set  aside.    Pearson  v.  Taylor,  37  Iowa,  331. 

28.  A  settlement  between  the  trustee  and  the 
cestui  que  trust,  subsequent  to  the  sale,  will  not 
estop  the  latter  from  impugning  the  sale  when 
it  appears  that  he  was  not  then  aware  of  the 
tru8tee*8  interest.    Id. 

24.  The  rule  is  weU  settled  that  where  a  trus- 
tee, acting  for  another,  sells  an  estate,  and  be- 
comes interested  in  the  purchase,  the  cestui  que 
trust  is  entitled,  in  a  comrt  of  equity,  to  have  the 
purchase  set  aside  and  the  property  re-sold. 
{The  Bank  of  the  Old  Dominion  v.  The  Dubuque 
dt  Faeifie  R.  R.  Co,^  8  Iowa,  277;  Dawme  v. 
Fanning f  2  Johns.  Ch.,  258;  Jackson  v,  Walsh, 
14  Johns.,  407;  Bergen  v,  Bennett,  1  Caines* 
Cas.,  1;  Hendricks  v,  Robinson,  2  Johns.  Ch., 
811;  Fox  V.  Mackreth;  Pitt  v.  Same,  and  notes 
thereto  in  Yol.  1,  Lead.  Cases  in  £q.,  marginal 
page  72,  where  the  cases  are  collected.)    Id, 

25.  Whether  the  sale  be  public  or  private,  or 
whether  the  trustee  be  an  infant  or  an  adult,  the 
trustee  is  equally  disabled  from  becoming  the 
purchaser  of  the  trust  estate.    Id. 

26.  Sale  by  trustee:  compensation. 

When  a  mortgage  upon  a  railway  and  its  lands 
stipulated,  inter  alia,  that  the  proceeds  of  the  sale 
of  the  mortgaged  lands  were  to  constitute  a  sink- 
ing fund  for  the  discharge  of  the  bonds  secured  by 
tiie  mortgage;  that  the  holders  of  any  mortgage 
bonds  should  have  the  privilege  of  purchasing 
lands  with  the  same  at  not  less  than  a  fixed 
minimum  price;  that  the  trustees  of  the  bond- 
holders should  be  required  to  cancel  the  bonds 
so  received,  and  that,  "for  services  in  selling 
and  conveying  the  lands  herein  desciibed,  and 
applying  ihe  proceeds  to  the  sinking  fund,'*  the 
trustees  were  to  receive  "two  per  centum  on  the 
63 


par  amount  of  the  bonds  canceled;**  held^  that  a 
sale  of  lands  and  payment  in  bonds  were  equiva- 
lent to  a  sale  for  cash,  and  that  the  trustees  were 
entitled  to  two  per  cent  on  the  par  value  of  bonda 
received  in  exchange  for  lands  and  canceled. 
Oilman  dt  Cwodrey  v.  The  D,  M,  V.  R.  Co,.,  41 

Iowa»22. 

See  Deeds  of  Trust. 
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1.  What  will  constitute.  To  constitute 
the  receiving  of  more  than  legal  interest,  usury, 
60  as  to  create  the  forfeiture  prescribed  by  statr 
ute,  it  must  have  been  received  in  pursuance  of 
original  contract  of  loan.  Sexton  v.  Murdoch,  36 
Iowa,  516. 

2.  But  while  the  receiving  of  more  than  legal 
interest,  if  not  in  pursuance  of  such  contract, 
would  not  work  the  forfeiture  provided  by  the 
statute,  it  will  be  held  as  a  payment  to  be  ap- 
plied first  in  discharge  of  the  interest  due,  and 
after  that  on  the  principal  sum.    Id, 

3.  Thus,  if  a  person  shall  borrow  of  another  a 
thousand  dollars  for  one  year  at  ten  per  cent, 
giving  his  note  therefor,  and  at  the  end  of  the 
year,  he  shall,  for  the  purpose  of  retaining  its 
further  use,  i>ay  the  lender  twenty  per  cent  and 
continue  to  do  so  for  two,  three  or  more  years, 
the  receiving  of  such  interest  by  the  lender 
will  not  incur  the  forfeiture,  but  the  amount 
so  received  will  be  applied  in  the  payment 
of  the  ten  per  cent  inierest  and  in  reducing 
the  principal.  But  if  by  the  contract  of  loan 
the  borrower  contracted  with  the  lender  to  pay 
twenty  per  cent  interest,  and  shall  keep  the 
money  for  the  same  length  of  time,  and  pay  no 
X)art  of  either  principal  or  interest,  the  forfeiture 
and  costs  will  be  incurred  by  the  lender,  and  the 
ten  per  cent  will  have  to  be  paid  by  the  borrower 
as  to  the  school  fond.  This  is  in  substance  the 
effect  of  previous  decisions.  {Kurz  v.  Holbrooh 
et  al,,  13  Iowa,  562;  Smith,  Twogood  <t  Co,  v. 
Cooper  dt  Clark,  9  Id.,  377;  MaXUit  v.  Stone,  17 
Id.,  64;  Burrows  db  Prettyman  v.  Cook  db  Sar' 
gent,  Id.,  4S1.)    Id, 

4.  Concealment  of  usurious  intent. 

By  the  terms  of  an  agreement  between  the  par- 
ties, S.  loaned  money  at  the  rate  of  twen^-five 
per  cent  interest,  to  J.,  who  executed  a  note  and 
mortgage  therefor  to  a  third  party,  by  whom  the 
note  and  mortgage  were  aaagned  to  S.  without 


\418 


USURY. 


Title  Bond— Confession  of  Judgment 


.consideration:  Held,  that  the  contract  was  usa- 
rioua  and  could  not  be  sustained.  Johnson  et 
dl.  9.  Smith,  89  Iowa,  549. 

5.  Title  bond.  M.  purchased  at  judicial 
sale  the  property  of  H.;  before  the  time  for  re- 
demption expired  B.  redeemed  it,  paying  $1,485 
for  the  redemption,  and  then  entered  into  an 
agreement  with  H.  whereby,  upon  the  payment 
to  him  of  $2,000,  he  should  convey  the  property 
to  H. :  Held,  that  the  transaction  between  B. 
and  H.  constituted  a  loan  and  that  the  loan  was 
usurious.  Womiley  v,  Hamburg  et  al.,  46  Iowa, 
144. 

6.  Frinoipal  and  agent:  loan  agent. 

Where  an  agent  for  the  loaning  of  money  lent  it 
at  usurious  rates,  it  was  held  that  he  would  not 
be  presumed  to  have  had  the  authority  to  make 
the  loan  upon  such  conditions,  and  that  his  act 
would  not  affect  his  principal.  Gokey  v,  Knapp, 
44  Iowa,  82. 

7.  Where  a  loan  is  effected  through  an  agent, 
the  iact  that  the  amount  received  by  the  bor- 
rower is  less  than  that  advanced  by  the  princi- 
pal and  spedfied  in  the  note  does  not  render  it 
usurious,  in  the  absence  of  proof  that  the  agent 
acted  for  the  leader  in  retaining  the  sum  which 
is  deducted  from  the  note.  Wyllia  v.  AuU  et 
a/.,  46  Iowa,  46. 

8.  A  separate  note,  given  by  the  borrower  to 
the  agent  for  his  services  in  negotiating  the  loan, 
will  not  be  tainted  with  usuiy  where  the  agent 
acts  for  the  borrower  and  not  the  lender.    Id, 

9.  Interest  upon  unpaid  interest: 
quarterly  payments.  A  provision  in  a  note 
requiring  the  interest  to  be  paid  quarterly,  and 
stipulating  that  the  interest  if  not  paid  when 
due  shall  bear  interest  at  the  rate  of  ten  per  cent, 
does  not  render  the  contract  usurious.  {Isett  v. 
Oglevie,  9  Iowa,  818;  Mann  v.  Cross,  9  Id.,  827; 
Hershey  v.  Hershey,  18  Id.,  24;  PresUm  v,  WaX- 
her,  26  Id.,  205.  >  Ragan  v.  Day  et  aL,  46  Iowa, 
289. 

10.  Evidence  considered  which  es- 
tablished. Pending  the  negotiation  of  a  note 
which  bore  illegal  interest,  the  maker  informed 
the  intending  purchaser  that  it  was  *'  all  right,  ** 
and  would  be  paid,  and  agreed,  if  the  time  of 
payment  should  be  extended,  that  he  would  i>ay 
interest  at  the  rate  of  fifteen  per  cent:  Held, 
that  the  transferee  was  not  a  purchaser  in  good 
fiuth,  and  that  the  daim  of  usury  was  a  defense 


to  an  action  upon  the  note.  Watson  v.  Hoag^ 
40  Iowa,  142, 

11.  Facts  considered  which  were  hM  to  con- 
stitute a  mortgage  usurious.  Whits  v.  Lucas^ 
46  Iowa,  819. 

12.  Bale  of  gold.  A  note  and  mortgage 
executed  to  secure  a  loan  of  gold  at  a  higher  rate 
of  premium  than  the  market  value  of  the  gold 
are  usurious.  Austin  v»  Walker  et  a/.,  45  Iowa, 
527. 

13. :  rule  applied.    A.  loaned  $1,700 

in  gold  to  W.,  stipulating  that  (although  the 
market  value  of  gold  was  ten  per  cent  premium), 
he  should  receive  fifteen  per  cent,  and  the  note 
and  mortgage  were  executed  in  accordance  there- 
with: Held,  that  the  transaction  was  usuiious, 
it  appearing  that  the  increased  premium  was  but 
a  cover  for  the  usury .    Id. 

14.  Who  may  interpose  plea  ofl   Hie 

grantee  of  lands  mortgaged  to  secure  a  usurious 
contract,  cannot  interpose  the  plea  of  usury  in  an 
action  to  foreclose.  {Perry  v,  Keams,  18  Iowa, 
174;  GreUhsr  v.  Alexander,  15  Id.,  470.)  Oresn 
V.  Turner,  88  Iowa»  112. 

15.  So  one  holding  titie  to  land  under  an  exe- 
cution sale,  cannot,  in  an  action  to  foreclose  a 
paramount  mortgage  made  by  the  execution  de- 
fendant, set  up  usury  in  the  mortgage.    Id. 

16.  Tender  of  interest.  It  is  not  necea- 
saiy  for  a  party  seeking  equitable  relief  from  a 
usurious  contract  to  show  that  he  has  tendered 
legal  interest  in  addition  to  the  principal  of  his 
debt.    Morrison  v.  Miller  et  al.,  46  Iowa,  84. 

17.  Form  of  relief.  Usury  may  not  only 
be  pleaded  as  a  defense,  but  also  may  be  made 
the  basis  of  original  and  affirmative  relief.    Id, 

18.  Confession  of  judgment.  A  con£9B- 
sion  of  judgment,  made  for  the  purpose  of  aid- 
ing in  the  violation  of  the  usury  law,  will  be 
regarded,  as  between  the  parties  to  the  usurious 
contract,  void  as  to  the  amount  in  excess  of  the 
sum  the  judgment  creditor  may  lawfully  recover. 
Mullen  et  al.  v.  Bussell  et  al.,4&  Iowa,  386. 

19.  That  a  judgment  by  confession  indudet 
usury  furnishes  no  ground  for  relief  against  the 
judgment.  The  defense  of  usury  cannot  in  any 
case  be  urged  after  judgment.  Miller  et  al.  v. 
Clarke  et  al.,  87  low,  825. 

20.  Neither  can  it  be  interposed  by  a  stranger 
to  the  contract,  but  only  by  the  debtor  himself. 
Id. 
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21.  Burden  of  proof.  ▲  parly  attack- 
bxg  the  Yalidiiy  of  a  contract  or  oosfCjYanoe 
on  the  ground  of  usury  and  fraud,  must  estab- 
lish the  truth  of  his  averments  by  evidence 
that  is  satisfactory.  The  evidence  adduced  in 
the  present  case  was  held  not  to  be  of  that  char- 
acter. Shaw  et  al.  v,  Ingersoll  e<  ol.,  85  Iowa, 
277. 

22.  EfQK)t  of  payment.  When  money 
has  been  paid  in  discharge  of  usurious  interest, 
it  cannot  be  recovered  by  the  debtor.  {Nicholh 
V,  Sheet,  12  Iowa,  300.)  Quinn  v.  BoynUm,  40 
Iowa,  304. 

28.  Judgment  for:  determination  of 
amount.  Where  money  was  loaned  under  a 
usurious  contract  and  certain  j^ayments  had  been 
made  upon  the  loan,  in  rendering  judgment 
against  the  borrower  in  favor  of  the  school  fund, 
the  amount  upon  which  interest  is  to  be  calcula- 
ted should  be  determined  by  deducting  the  pay- 
ments from  the  whole  amount  loaned.  {Smithy 
Twogood  dt  Co.  v.  Cooper  dt  Clark,  9  Iowa,  388.) 
Sheldon  et  al,  v.  Michel  dt  Head,  40  Iowa,  19, 

24.  Bedemption  of  collaterals:  in- 
junction. Where  loans  of  money  upon  col- 
laterals are  usurious,  the  borrower  may  maintain 
an  action  for  the  redemption  of  collaterals  not 
necessary  for  the  payment  of  the  loans,  and  may 
ask  an  iigunction  restraining  the  collection  or 
indorsement  of  the  collaterals.  Binford  et  al.  v. 
Boardman  et  al.,  44  Iowa,  53. 
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I.  Gbkeballt. 

1.  Bona  fide  purchaser:  notice*  Actual 
payment  of  the  purchase  money  (or  what  is 
equivalent  thereto),  before  notice  of  outstanding 
equities,  is  necessary  to  the  protection  of  a  sub- 
sequent purchaser.  (See  Sillyman  v.  King  et 
al.,  ante,  and  cajses  dted:  see,  also,  Vattier  v. 
Hude,  7  Pet.,  252;  Doswell  v.  Buchanan's  Ex' a, 
8  Leigh,  362;  Dillard  v.  Crocher,  1  Speer's 
Equity,  20;  Bush  v.  Bush,  3  Strob.  Eq.,  131; 
Btjle  V.  Tait's  Adm'r,  6  Grat.,  44;  Cole  v.  Scott, 
3  Washington,  141.)  Kiiteridge  v.  Chapman, 
96  Iowa,  348. 

2.  The  execotion  of  a  bond  or  obligation 


which  has  not  been  negotiated,  is  not  such  aiia 
equivalent.  (High  v.  Butte,  10  Yerg.,  555; 
Murray  v.  Ballou,  1  Johns.  Ch.,  566;  Christie 
IK  Bishop,  1  Barb.  Ch.,  105;  Heatly  9.  Finster, 
2  JohfHL  Ch.,  15;  Jaehson  v.  Cadwell,  1  Cow., 
622;  JeweU  v.  Palmer,  7  Id.,  65. 265;  MeBee  o. 
Sollis,  1  StroK  Eq.,  90;  Hunter  v.  Sumrali,  3 
Littel,  62;  Nace  v.  Boyer,  30  Penn.,  110;  Boons 
V.  Childs,  10  Pet.,  177,  211:  Villa  v.  Bodrigueg, 
12WaU..223,  238.)    Id. 

8.  If  there  has  been  a  partial  payment 
of  the  purchase  money  before  notice, 

the  purchaser  will  be  entitled  to  protection  to 
that  extent,  and  to  a  lien  on  the  land  therefor. 
(Youst  V.  Martin,  3  S.  &  R.,  423;  Bellas  v. 
McCarty,  10  Watts,  13;  Wood  v.  Mann,  1 
Sumn.,  506;  Jewell  v.  Jaehson,  2  Harris,  519.) 
Id. 

4«  The  title  of  one  who  purchased  in  good 
faith,  entered  into  possession  and  has  made  val- 
uable improvements,  cannot  be  affected  by  equi- 
ties in  favor  of  a  third  party  of  which  he  had  no 
notice.    Cragin  v.  Henry  et  al,,  40  Iowa,  158. 

6.  In  holding  that  actual  payment  is 
generally  necessary  to  the  character  of  a 
purchaser  for  value,  the  court  do  not  mean  to 
decide,  that  where  the  purchaser  has  executed 
negotiable  securities  which  have  been  actually 
negotiated,  so  as  to  render  him  liable  thereon  to 
the  holder,  he  would  not,  in  such  case,  be  enti- 
tled to  protection  as  a  bona  fide  purchaser,  but 
that  actual  payment,  or  what  is  equivalent 
thereto,  before  notice  is  indispensable  to  the 
character  of  a  purchaser  for  a  valuable  consid- 
eration.   Id. 

6«  Foreclosure  of  title  bond.  In  an  ac- 
tion on  a  title  bond  for  real  estate  to  recover  a 
balance  of  purchase  money  remaining  unpaid,  it 
is  error  for  the  court  to  declare  the  bond  for- 
feited, and  the  land  discharged  from  the  same. 
In  such  case  judgment  should  be  rendered  for 
the  amount  due,  the  bond  should  be  foreclosed 
as  a  mortgage,  and  the  property  ordered  to  be 
sold  to  satisfy  the  judgment.  GamtU  v.  Gregg, 
37  Iowa,  573. 

7.  Tender  of  deed  and  purchase  money. 

In  an  action  for  the  foreclosure  of  a  title  bond 
no  tender  of  a  deed  was  alleged  in  the  petition, 
but  the  defendant  alleged  and  endeavored  to 
prove  in  defense  on  the  trial  that  he  tendered 
the  purchase  money  and  demanded  a  deed  and 
that  thereupon  the  plaintiff  offered  him  an  ia« 
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toffident  one.  The  court  ordered  the  deed  pro- 
duced, to  which  defendant  olg'ected  on  the 
ground  that  no  tender  of  a  deed  had  been 
pleaded  by  plaintiff.  Held,  that  the  objection 
was  properly  OTemiled.  Hoover  v.  Mores  et  al., 
36  Iowa,  653. 

8. :  sufficiency  of  deed*    Where  A 

ezecates  a  title  bond  to  B,  which  is  by  the  latter 
assigned  to  C,  the  tender  by  A  to  C  of  a  deed 
excepting  from  the  covenant  against  incambran- 
ces,  judgments  and  claims  against  B,  is  suffi- 
cient.   Id. 

0.  The  purchaser  of  real  estate  from 
the  holder  of  the  legal  title,  for  a  valuable 
consideration  and  without  notice  of  liens  thereon, 
takes  the  same  divested  of  such  liens  and  free  from 
any  infirmities  of  title  to  which  it  may  have  been 
subject  in  the  hands  of  his  grantor.  Bailey  v, 
McGregor  etalf4^  Iowa,  667. 

10.  Sufficiency  of  conveyance.  To  au- 
thorize a  vendor  to  enforce  his  contract,  he  must 
show  a  tender  or  ability  to  convey  a  clear  title. 
Phillips  V,  Van  Schaick,  37  Iowa,  229. 

11.  Fraudulent  conveyance:  continu- 
ance of  possession  by  vendor.  While  the 
continued  possession  of  land  by  the  vendor  for  a 
period  of  years  after  the  sale,  without  payment 
of  rent  or  the  existence  of  a  lease,  is  not  evidence 
of  fraud  per  se,  yet  it  may  be  considered  ¥rith 
other  circumstances  as  evidence  of  nutla  fides  in 
the  transaction.  Smith  et  al  v.  Grimes  et  aZ.,  43 
Iowa,  356. 

12.  The  phce  alleged  to  have  been  paid  fbr 
the  land  is  a  proper  circumstance  to  be  consid- 
ered in  determining  the  character  of  the  trans- 
action.   Id. 

ld«  The  execution  by  the  vendor  to  the  pur- 
chaser of  the  land  of  a  chattel  mortgage  and  an 
assignment  of  his  interest  in  his  father *s  estate 
without  consideration,  while  he  was  insolvent  or 
large  debts  were  outstanding  against  him.  will 
be  presumed  to  have  been  intended  to  protect 
his  property  from  his  creditors.    Id. 

14.  Purchase  from  attorney  whose 
title  was  obtained  in  fraud.  The  pur- 
chaser of  real  estate  with  notice  from  an  attor- 
ney whose  title  was  obtained  in  fraud  of  his 
client,  stands  in  the  same  position  as  his  grantor 
with  respect  to  other  claimants  of  title.  PAi7- 
lips  r.  Blair,  38  Iowa,  649. 

16.  Purchase  by  an  agent.  A  subse- 
quent purchaser  of  real  estate,  who  effects  the 


purchase  through  an  agent,  is  charged  with  tJie 
knowledge  possessed  by  the  agent  of  the  equities 
of  a  prior  purchaser.  Smith  v.  Dunton  et  al.^ 
42  Iowa,  48. 

16.  A  purchaser  who  takes  by  quit 
claim  deed  is  affected  by  prior  equities;  he  is 
not  protected  as  a  bona  fide  purchaser  for  value. 
Id. 

17.  Failure  of  consideration.  A  party 
will  not  be  relieved  from  the  consequences  of  a 
partial  failure  of  consideration  in  the  purchase 
of  property  where  he  had  opportunity  to  ascer- 
tain for  himself  the  value  of  the  consideration, 
and  was  urged  by  the  vendor  to  do  so  l>efore  the 
contract  was  made.  He  must  rely  at  his  peril 
upon  the  opinion  of  the  vendor,  in  the  absence 
of  fraud  on  the  part  of  the  latter,  and  cannot 
be  indemnified  if  he  has  neglected  the  ordinary 
and  accessible  means  of  information.  Vincent 
db  Co.  V.  Berrtf,  46  Iowa,  571. 

18.  Effldct  of  refusal  of  wife  to  conv^. 

Under  a  contract  to  convey  real  estate,  if  the 
wife  refuse  to  join  in  the  conveyance  the  vendee 
may  either  elect  to  take  a  deed  executed  by  the 
vendor  alone  and  bring  his  action  for  a  breach 
of  covenant,  or  he  may  accept  such  deed  as  part 
performance  and  retain  so  much  of  the  purchase 
money  as  shall  be  proportionate  to  the  wife's  con- 
tingent interest.    Zehley  r.  Sears,  38  Iowa,  507. 

10. :  right    of  indorsee  of  note. 

Where  the  note  falls  due  at  the  time  the  convey- 
ance is  to  be  made,  the  indorsee  of  such  a  note 
before  maturity  with  full  knowledge  of  the  con- 
tract and  of  tlie  non-joinder  of  the  wife  therein* 
takes  it  charged  with  the  equities  of  the  vendee. 
Aliter,  if  the  note  mature  before  the  time  of 
conveyance,  the  note  being  in  that  case  inde- 
pendent of  the  covenant  to  convey.  Zebley  9. 
Sears,  38  Iowa,  507. 

20. :  lien  of  holder  of  note.    The 

holder  of  such  a  note  has  a  lien  on  the  land  for 
the  balance  due  after  deducting  the  value  of  the 
wife*s  interest,  and  may  enforce  the  same  by 
foreclosure  and  sale.    Id. 

21.  :  specific  performance.    If  a 

contract  to  convey  is  specifically  enforced,  the 
wife  of  the  obligor  not  being  a  party  thereto* 
and  the  consideration  has  been  paid  by  the 
obligee,  he  is  entitled  to  a  judgment  for  a  sum 
proportionate  to  the  utmost  possible  value  of 
the  dower  interest.  The  Union  Coal  db  Min^ 
ing  Co.  r.  McAdam,  38  Iowa,  663. 
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22.  Conflicting  rights.  Where  the  de- 
fendant obtained  from  the  owner  of  land  a  license 
to  overflow  it  by  the  erection  of  a  dam,  and  ex- 
pended money  towards  its  erection,  and  after- 
"ward  the  plaintiff  made  a  contract  for  the  par- 
ehajBe  of  the  land,  bat  paid  nothing  and  obtained 
no  deedf  hsld,  that  hid  right  in  the  land  was 
not  80  &r  superior  to  that  of  the  defendant  as 
to  enable  him  to  maintain  an  action  for  the  re- 
ooveiy  of  damages  caused  by  the  overflow.  Clark 
p.  Close,  43  Iowa,  d2. 

23.  Specific  performance.  Where  a  re- 
ceiver appointed  to  take  charge  and  dispose  of 
the  property  of  a  partnership  made  a  sale  of  the 
leal  estate,  with  the  understanding  that  the  pur- 
chasers were  to  receive  a  perfect  title,  audit  sub- 
sequently appeared  that  the  receiver  could  not 
give  a  good  title  until  the  determination  of  a 
suit  in  his  favor  some  months  afterward,  it  was 
held,  in  an  action  by  the  receiver  to  compel  spe- 
cific performance,  that  the  property  being  pur- 
chased for  immediate  use,  the  purchasers  could 
not  be  compelled,  after  a  delay  of  four  months 
in  perfecting  the  title,  to  execute  the  contract  of 
purchase.  Parsons  v.  Gilbert^  Hedge  (t  Co,, 
45  Iowa,  83. 

24.  Title  bond.  To  create  liability  upon  a 
contract  for  the  purchase  of  real  estate,  promis- 
sory notes  are  not  essential.  The  obligation 
arises  from  the  title  bond  alone.  Flanders  v, 
Merrill,  38  Iowa,  588. 

26.  Upon  a  sale  of  real  estate,  the  title  bond 
stipulated  that  if  certain  promissory  notes  exe- 
cated  by  the  vendee  for  the  purchase  price,  and 
maturing  at  different  periods,  were  not  paid 
within  a  reasonable  time  after  they  become  due, 
the  vendor  might  either  consider  the  vendee  as  a 
tenant  or  enforce  the  payment  of  the  notes: 
Held,  that  the  conditions  of  the  bond  did  not 
authorize  suit  upon  the  notes  before  they  became 
due.  Gaertner  v.  Wagner  <^  Nockles,  89  Iowa, 
432. 

26.  :  administrator:  foreclosure. 

Where  the  obligee  of  a  bond  for  a  deed  had  as- 
signed the  same  to  his  minor  sons,  it  was  at  the 
option  of  the  obligor,  after  the  obligee*s  death, 
either  to  enforce  his  lien  upon  the  land  or  file 
his  claim  as  a  general  creditor  of  the  estate. 
Black  et  al.  v.  Black,  40  Iowa,  88. 

27«  After  the  obligor  had  obtained  a  decree 
of  foreclosoxe,  he  filed  a  petition  asking  that  his 
judgment  be  paid  out  of  the  proceeds  of  the 


estate:  Held,  that  his  share  of  the  money  real- 
ized from  the  estate  should  be  apptied  in  satis- 
faction of  the  judgment  and  should  operate,  pro 
tanio,  to  discharge  it.    Id, 

28.  Foreclosure:  rights  of  those  not 
parties.  The  rights  of  the  parties  to  a  title 
bond  and  promissory  note  given  for  the  purchase 
of  real  estate  are  the  same  as  those  of  the  parties 
to  a  mortgage,  and  persons  not  made  parties  to 
a  foreclosure  of  the  bond  are  not  affected  by  a 
decree  therein.  Dukes  v.  Turner  et  al,  44 
Iowa,  575. 

29. :  redemption,    A  purchaser  ftom 

one  who  holds  a  titie  bond,  may  redeem  from  sale 
under  a  foreclosure  of  the  bond  to  which  he  was 
not  a  parly.    Id. 

30.  Each  part  of  the  land  covered  by  the  bond, 
if  it  has  been  divided  into  parcels,  must  contrib- 
ute its  share  to  the  payment  of  the  debt,  and 
such  share  must  be  paid  by  the  grantee  of  the 
obligee  who  seeks  to  redeem  any  particular  parcel 
from  the  sale.    Id. 

31.  The  present  case  is  distinguished  from 
Street  v.  Beal  and  Hyatt,  16  Iowa,  68,  in  that  a 
part  of  the  land  herein  had  been  sold  by  the 
mortgagee  to  other  purchasers,  respecting  whom 
the  debt  must  be  regarded  as  paid.    Id, 

82.  The  purchaser  at  judicial  sale  under  the 
foreclosure  could  not  acquire  a  titie  to  defeat  the 
rights  of  the  grantee  of  the  obligee,  who  was  not 
made  a  party,  and  a  grantee  of  the  purchaser, 
with  notice  of  the  other's  equities,  stands  in  no 
better  position  than  his  grantor.    Id, 

38.  Hescission  and  forfeiture.  Where  a 
contract  for  the  sale  of  land  provided  that  *'if 
the  party  of  the  second  part  fails  to  make  pay- 
ment at  the  time  stipulated,  or  fails  to  pay  the 
taxes  when  the  same  are  due,  the  lots  above 
described  shall  be  considered  forfeited,*'  held, 
that  the  forfeiture  was  to  be  at  the  option  of  the 
vendor,  and  that  the  mere  payment  of  taxes  for 
his  own  protection  did  not  imply  that  he  elected 
to  consider  the  lots  forfeited  and  the  contract 
void.    Sigler  v.  Wick,  45  Iowa,  690. 

84.  A  party  is  not  bound  to  accept  mon^  in 
X)ayment  for  land  and  surrender  a  bond  therefor, 
if  payment  is  offered  before  the  time  fixed  in  the 
contract,  nor  will  such  offer  prevent  him  from 
rescinding  the  contract  if  payment  ia  not  made 
according  to  its  terms.  Anderson  v,  HaskeU  et 
aL,  45  Iowa,  45. 
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36.  The  purchaser  from  one  who  has 
a  title  bond  to  the  property  but  who  at  the 
time  of  the  sale  is  occupying  it  as  a  homestead, 
and  has  become  entitled  to  a  conveyance  thereof, 
has  the  superior  equity  to  one  who  merely  holds 
a  note  against  the  obligee  in  the  title  bond,  even 
though  the  note  ante-date  the  execution  of  the 
bond.  Higley  dt  Co,  v.  Millard  et  al.j  45  Iowa, 
586. 

86.  A  party  cannot  claim  protection 
as  an  innocent  purchaser  when  the  records 
disclose  that  his  grantor  has  no  power  to  convey, 
or  that  one  assuming  to  convey  as  attorney  in 
fact  has  no  power  so  to  do.  Switz  v.  Black  et 
aL,  45  Iowa,  597. 

87.  Waiver  of  breach  of  contract. 

Where  time  is  made  the  essence  of  the  contract 
and  it  is  stipulated  that  the  party  who  fails  in 
performance  shall  lose  his  interest  therein,  such 
failure  does  not  render  the  contract  null  and  void. 
A  subsequent  part  performance  by  the  party  not 
delinquent  is  a  waiver  of  the  breach.  Audubon 
Co.  V.  The  American  Emigrant  Company,  40 
Iowa,  460. 

88.  Where  vendor  does  not  possess 
good  title.  Although  at  the  time  of  the  exe- 
cution of  a  contract  to  convey  the  vendor  could 
not  give  a  good  title,  yet,  if  tiie  title  afterwards 
be  perfected  in  him  or  his  heirs,  the  conveyance 
may  be  made  in  accordance  with  the  contract. 
Montgomery  v.  Gihbs,  40  Iowa,  652. 

89.  Tender  of  deed.  The  tender  of  a  deed 
is  not  essential  to  an  enforcement  in  equity  of 
the  payment  of  the  purchase  money.  Montgom^ 
ery  v.  Gihbs,  40  Iowa,  652.  Following  Winton 
V.  Sherman,  20  Id.,  295. 

40.  In  an  action  upon  a  promissory 
note  executed  for  the  whole  or  a  part 
of  the  purchase  price  of  land»  which  the 
payee  covenants  to  convey  upon  its  payment,  the 
grantor  cannot  recover  without  showing  perform- 
ance on  his  part,  either  by  tender  of  deed  or  offer 
to  convey.  (School  District  v.  Rogers,  8  Iowa, 
816;  Berryhill  v,  Byington,  10  Id.,  223.)  Zebley 
D.  Sears  et  al.,  38  Iowa,  507. 

41.  Agreement  of  vendee  to  pay  cer- 
tain debts  of  vendor.  Where,  in  a  con- 
tract of  sale  the  vendee  agreed  to  pay  certain 
debts  of  the  vendor,  and  afterwards  voluntarily 
paid  a  sum  much  in  excess  of  the  one  named, 
held,  that  he  could  not  recover  the  payment  in 
excess.    Montgomery  v.  Gibba,  40  Iowa,  652. 


II.  The  Vendor^s  Lieh. 

42.  Under  contract:  notice  to  agent» 

A  written  contract  for  the  sale  of  land  stipnlar 
ted  that  the  vendee  should  cut  the  timber  grow- 
ing upon  it  into  railway  ties,  upon  which  the 
vendor  should  have  a  lien  to  the  extent  of  the 
purchase  price  of  the  land.  The  vendee  sold  the 
ties  to  a  railroad  company  whose  agent  received 
and  paid  for  them,  with  full  notice  of  plaintiff ^s 
lien:  Held,  that  the  company  was  bound  by  its 
agent,  and  bought  the  ties  subject  to  the  rights 
of  the  lien-holder.  Slater  v.  Irwin  and  The  B. 
d;  M,  R.  R.  Co.,  38  Iowa,  261. 

48.  Continuance  of  lien.  The  vendor 
has  a  lien,  as  between  himself  and  the  vendee, 
upon  the  property  sold  until  he  has  been  paid 
the  agreed  price,  and  it  attaches  equally  whether 
the  property  be  actually  conveyed  or  only  con- 
tracted to  be  conveyed.  {Pierson  v.  David,  1 
Iowa,  23;  McDole  v,  Purdy,  23  Id.,  277.)  John- 
son V.  McGrew  et  al,,  42  Iowa,  555. 

44.  Bemedy  to  enforce.  Sections  3671 
and  3672  of  the  Revision  placed  the  vendor  and 
vendee  in  the  same  position  as  respects  the  rem- 
edy as  the  mortgagor  and  mortgagee  of  an  ex- 
press mortgage.    Id. 

45.  Assignment  of  note  carries  lien. 

The  assignment  of  a  note,  given  for  the  purchase 
price  of  real  estate,  carries  with  it  the  lien  of  the 
vendor  and  all  the  equities  and  remedies  the  lat- 
ter would  have  had  if  he  had  never  parted  wiUi 
the  claim.  (Blair  dt  Co.  v.  Marsh,  8  Iowa, 
144.)    Bills  et  al.  v.  Mason,  42  Iowa,  329. 

46.  When  it  exists.  The  vendor  of  real 
estate  has  a  lien  upon  the  property  sold  for  the 
unpaid  purchase  money,  independent  of  the 
existence  of  a  lien  evidenced  by  a  title  bond  or 
mortgage.  Jordan  v.  Winter  et  a^,  45  Iowa, 
65. 

47.  Recording  of:  constitutional  law. 

Section  1940  of  the  Code,  which  provides  that 
no  vendor's  lien  shall  be  enforced  after  a  con- 
veyance by  the  vendee,  unless  the  lien  is  re- 
corded, cannot  apply  to  sales  made  before  the 
enactment  of  the  statute.    Id. 

48.  Obligation  of  contract  cannot  be 
impaired.  The  right  to  a  lien  upon  tiie  prop- 
erty sold,  against  the  vendee  and  his  grantees, 
constituted  a  right  vested  in  the  vendor,  which 
formed  an  essential  part  of  the  contract  of  sale. 
Id. 
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49.  Subsequent  mortgage.  The  lien  of 
a  vendor  is  not  defeated  by  the  fact  that  the 
amount  of  the  lien  was  not  known  to  the  mort- 
gagee.   Id. 

50.  Outstanding  equities.  Whoever  pur- 
chases real  estate  of  the  person  holding  the 
legal  title  and  takes  a  conveyance  of  the  prop- 
erty without  notice  of  outstanding  equities,  and 
pays  a  valuable  consideration,  takes  it  divested 
of  such  equities  and  of  all  liens  thereon.  The 
Fanners'  National  Bank  of  Salem  v.  Fletcher 
ei  al„  U  Iowa,  252. 


VENUE. 
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I.  What  is  the  Pbopeb  Ventte. 

1.  Non-resident  defendant*  A  personal 
action  may,  under  §2800  of  the  Revision,  be 
properly  brought  in  a  county  wherein  any  one 
or  more  of  the  defendants  reside.  Armstrong 
ft  ah  V.  Borland  et  al.,  35  Iowa,  537. 

2.  An  action  was  commenced  against 
a  non-resident  by  attachment;  no  prop- 
erty of  defendant  was  attached  in  the  coanty 
where  the  suit  was  begun,  but  levy  was  made  in 
another  county  to  which,  on  motion  of  defend- 
ant, upon  special  appearance  therefor,  the  venue 
was  changed:  HeJd^  that  the  lien  upon  the 
property  was  valid  from  the  date  of  the  levy  and 
took  precedence  of  an  attachment  in  another 
action  brought  in  the  county  to  which  the  venue 
was  changed,  the  attachment  therein  being  is- 
sued and  levied  after  the  first,  and  before  the 
cause  was  transferred.  Laird  Bros,  v.  Dicker- 
son  etaLyiO  Iowa,  665. 

8.  Where  a  judgment  has  been  rendered 
against  a  partnership,  and  the  judgment  credi- 
tor subsequently  commences  a  proceeding  to  en- 
force the  collection  of  the  unpaid  balance  against 
one  of  the  partners,  who  has  meanwhile  removed 
to  another  county,  asking  that  execution  may  be 
levied  against  him,  the  judgment  debtor  can- 
not ask  that  the  venue  be  changed  to  the  county 
of  his  residence.  Hollowell  <t  Co,  v,  Diekerson- 
son  et  al.,  46  Iowa,  569. 

4.  Effect  of  bringing  personal  action 
in  wrong  county.  That  a  personal  action 
was  brought  in  the  wrong  county  does  not  affect 
the  validity  of  the  judgment.    Nor  can  fraud 


be  predicated  on  such  fact.  The  failure  of  the 
defendant  to  move  a  change  to  the  proper  county 
is  a  waiver  of  the  right  thereto.  Leach  v.  Kohn 
etal.fdQ  Iowa,  144. 

5.  • — :  payment  of  costs.  As  to  pay« 
ment  of  costs  in  such  cases,  see  Mcintosh  v. 
Kilhourn  Land  Co.^  37  Iowa,  420,  where  it  ift 
held  that  an  order  barring  plaintiff  from  further 
proceeding  until  he  pays  the  cost  awarded  to  the 
defendant  is  unauthorized  and  erroneous. 

6.  Action  on  certificate  of  deposit. 

Where  a  banker's  certificate  of  deposit  was  by 
its  terms  payable  at  a  specified  date  "on  the 
return  of  the  certificate/'  it  was  held,  that  it  was 
payable  at  the  place  where  the  bank  was  located, 
and  that  an  action  thereon  should  be  prosecuted 
there,  and  not  where  the  banker  might  happeii 
to  reside.  Sariboum  v.  Smith  dt  White  et  al., 
44  Iowa,  152. 

7.  Action  upon  a  verbal  contract.    A 

verbal  contract  stipulating  that  payment  for 
goods  sold  shall  be  made  at  the  place  of  sale, 
the  purchaser  residing  in  another  coanty,  will 
not  sustain  a  personal  action  therefor  in  the 
county  where  the  goods  are  sold.  Hatch  at  Ab- 
bott V.  Johnson,  44  Iowa,  535. 

8, .    Section  2580  of  the  Code*  does  not 

apply  to  actions  instituted  upon  contracts  of  this 
character.    Id, 

9.  An  action  on  a  bond  conditioned  for 
the  payment  of  a  penalty  if  the  principal 
shall  fail  to  erect  a  school  house  according  to  the 
terms  of  a  written  contract,  is  a  personal  action, 
which  must  be  brought  in  the  county  wherein 
some  of  the  defendants  reside.  (Hunt  v,  Bratt^ 
23  Iowa,  171;  Manley  v,  Wolfe,  24  Id.,  141; 
Oliver  v,  Bass,  30  Id.,  90.)  The  Ind.  Sch. 
Dist.  of  Mason  City  v,  Reichard  et  al.,  39  Iowa, 
168. 

10.  If  such  an  action  were  instituted  in  the 
county  wherein  the  school  house  was  to  be  erec- 
ted, but  where  none  of  the  defendants  resided, 
they  would  be  entitled  to  a  change  of  venue, 
under  section  2589  of  the  Code.    Id. 

*  Seotiom  3880.  An  action,  when  aided  by  attachment 
may  be  brooght  In  any  ooonty  of  the  State  wherever  aiuf 
part  of  the  property  aonght  to  be  attached  may  be  f  omi<^ 
when  the  defendant  whoae  property  is  thna  pursued  ia  A 
non-resident  of  thia  State.  If  anch  defendant  la  a  real- 
dent  of  this  State,  anch  action  must  be  brought  In  th» 
county  of  hia  reaidenoe,  or  that  in  which  the  contract  was 
to  be  performed,  except  that  if  an  action  be  duly  brought 
agalnat  auch  defendant  in  any  other  county  by  virtue  of 
any  proviaiona  of  thia  chapter,  then  auch  action  may,  IT 
legal  cauae  for  an  attachment  exlat,  be  aided  by  an  attad»- 
ment. 
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11.  Effect  of  change  in  contract.  Upon 
a  change  in  the  conditions  of  the  contract  be- 
tween the  school  district  and  the  contractor,  a 
consent  thereto  by  his  sureties  would  not  in- 
crease their  obligations  or  connect  them  as  par- 
ties with  their  principal  ia  the  amended  contract, 
80  as  to  change  the  rule  above  stated.    Id. 

II.  Change  of  Venub. 

12.  Foreclosure  proceedings:  effect 
of  amendment.  A  proceeding  to  foreclose  a 
mortgage  was  commenced  in  the  county  where 
the  note  secured  thereby  was,  by  its  terms,  made 
payable.  Pending  a  motion  made  by  defendant 
to  change  the  venue  to  the  county  where  he  resi- 
ded and  the  mortgaged  premises  lay,  the  plain- 
tiff asked  to  amend  his  petition  withdrawing 
that  portion  seeking  a  foreclosure  of  the  mort- 
gage, and  asking  judgment  on  the  note  alone. 
The  proposed  amendment  was  refused,  and  the 
application  for  the  change  of  venue  granted; 
heldj  that  the  action  of  the  court  was  erroneous. 
Allen  V.  Bidwell  et  al,  85  Iowa,  218. 

13.  In  criminal  cases.  The  granting  of  a 
change  of  venue  in  criminal  cases  rests  witbin  the 
discretion  of  the  court,  and  its  action  will  not  be 
reviewed  unless  an  abuse  of  discretion  is  shown. 
The  StaU  v.  Mewherter,  46  Iowa,  88;  The  State 
9.  Spurheck,  44  Id.,  667. 

14. :  prejudice  of  judge.    Affidavits 

showing  the  prejudice  of  the  judge,  if  admissible 
at  all,  must  state  facts  and  not  the  opinions  and 
belief  of  affiants.  As  to  the  admissibility  of  such 
affidavits,  quere.    Id. 

15.  The  discretion  confided  to  the 
court  in  passing  on  motions  for  change 
of  venue  in  criminal  cases  does  not  ap- 
ply in  civil  cases,  and  when  tbe  applicant 
for  the  change  brings  himself  within  the  provis- 
ions of  the  statute,  it  is  generally  erroneous  to 
refuse.  (Welch  r.  6*at7ery,  4  Iowa,  241;  Eckles 
V.  Kinney,  Id.,  539;  Bonner  v,  Frctzier,  8  Id., 
77;  Miller  v.  Larraway,  31  Id.,  538.)  Jones  v. 
The  C.  dt  N.  W.  B,  B.  Co,,  36  Iowa,  68;  Moor- 
man V.  Moorman,  39  Id.,  460. 

16.  An  application  of  a  railroad  com- 
pany for  a  change  of  venue  based  on 
the  affidavit  of  an  agent  whose  duty  it  is  to 
investigate  the  facts  connected  with  all  claims 
against  the  company,,  and  who  is  conversant 
therewith,  is  sufficient.    Id, 

17.  Counter  affidavits.    An  application 


for  a  change  of  venue  in  a  civil  case  cannot  be 
met  by  counter  affidavits.  Id,  And  see,  The 
State  V,  Botaers,  17  Iowa,  46,  where  it  is  doubted 
whether  counter  affidavits  are  admissible  even 
in  criminal  cases.  But  see,  seemingly  contra  to 
this,  §  26,  post, 

18.  Form  of  oath.  An  affidavit  of  the 
supporting  witnesses  required  by  the  statute  to 
the  effect  that  they  '* verily  believe"  that  the 
grounds  stated  exist,  is  equivalent  to  a  positivB 
assurance  and  sufficient.    Id. 

19.  A  change  of  venue  should  not  be 
granted  after  the  cause  has  been  con- 
tinued on  an  application  which  fitils  to  state 
that  the  cause  for  the  change  was  not  known  to 
him  before  the  continuance.  {Finch  v.  Billings, 
22  Iowa,  228.)  McCracken  v,  Wehh,  36  Iowa, 
551. 


20.  Change  of  venue  by  garnishee.    A 

garnishee  occupies  the  relation  of  defendant  to 
the  principal  action,  and  like  the  defendant 
therein  may  take  a  change  of  venue.  Westphal, 
Hinds  dt  Co,  v.  Clark  et  al.,  42  Iowa,  371. 

21.  By  attorney  sought  to  be  dis- 
barred. A  proceeding  upon  charges  preferred 
by  a  private  prosecutor  to  disbar  an  attorney,  ia 
a  special  proceeding  wherein  a  change  of  venae 
on  account  of  prejudice  of  the  judge  may  be 
granted  upon  the  same  conditions  and  upon  com- 
pliance with  the  same  rules  as  in  ordinary  civil 
actions.    The  State  v.  Clarke,  46  Iowa,  155. 

22.  Institution  of  suit  in  wrong 
county.  If  an  action  on  a  bond  conditioned 
for  the  payment  of  a  penalty  if  the  principal 
shall  fail  to  erect  a  school  house  according  to  the 
terms  of  a  vnitten  contract,  is  brought  in  the 
county  where  none  of  the  defendants  reside  but 
where  the  school  house  was  to  be  erected,  they 
would  be  entitled  to  a  change  of  venue  to  the 
county  of  their  residence.  The  Ind,  School 
Diet,  of  Mason  City  v.  Beichard  et  al.,  39  Iowa, 
168. 

23.  A  change  of  venue  may  be  taken 
firom  the  court  of  a  mayor  of  a  city  or  in- 
corporated town  to  that  of  a  justice  of  the  peace. 
Finch  V.  Marvin,  46  Iowa,  384. 

24.  When  affidavits  are  defective 
change  may  be  reftised.  It  was  held  not 
to  be  error  for  the  court  to  refuse  to  grant  a 
change  of  venue  on  account  of  prejudice  of  the 
judge,  where  affidavits  upon  which  the  appUca- 
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tion  vaa  based  were  defective  and  amended  affi- 
davits in  oomplianoe  with  the  statute  were  not 
offered  until  the  case  had  been  reached  for  trial. 
Tk€  C.  40  5.  W,  R.  B.  Co.  V.  Heard,  44  Iowa, 
858. 

26.  Fraotice  under  the  motion.    The 

objection  that  the  action  is  brought  within  the 
wrong  venue,  for  the  reason  that  it  is  apparent 
on  the  face  of  the  petition  that  the  defendant 
residing  therein  is  not  legally  liable  on  the  con- 
tract which  is  the  subject  of  the  suit  cannot  be 
raised  on  motion  for  a  change  of  venue.  ( Tray 
Portable  Mill  Co,  v,  Bowen,  7  Iowa,  465;  Mayer 
p.  Woodbury  et  al.,  14  Id.,  57.)  Armstrong  v, 
Borland  et  al.,  35  Iowa,  537. 

26.  Connter  affidavits.  Where  an  appli- 
cation for  change  of  venue  has  been  made  in  a 
criminal  case  on  the  ground  of  local  prejudice, 
counter  affidavits  are  not  to  be  disregarded  be- 
cause made  by  citizens  of  the  town  where  the 
alleged  nuisance,  which  constituted  the  crime, 
ensts.    State  v.  Weils,  46  Iowa,  662. 

27.  Payment  of  costs.  Where,  on  the 
motion  of  a  defendant  sued  in  the  wrong  county, 
Che  venue  is  changed  to  the  county  of  his  resi- 
dence, an  order  that  the  plaintiff  be  barred  from 
further  prssecuting  his  suit  until  he  pays  the 
costs  awarded  to  the  defendant  is  unauthorized 
and  erroneous.  Mcintosh  c.  KiJhurn  Ld.  Co,, 
87  Iowa,  420. 

28.  Section  2810  of  the  Revision,  providing 
that  unless  the  applicant  for  a  change  of  venue 
procures  the  transmission  of  the  papers  to  the 
proper  counly,  or  pays  or  secures  the  costs  of  the 
clerk  therefor  by  the  morning  of  the  second  day 
after  the  order  granting  the  change  is  made,  the 
cause  shall  be  retained  for  trial  the  same  as  if  no 
change  had  been  ordered,  does  not  apply  where 
a  change  is  granted  upon  the  agreement  of  the 
parties,  and  after  such  order  the  court  making  it 
has  no  further  jurisdiction  over  the  case.  Car- 
roll County  V,  The  American  Emigrant  Co. ,  87 
Iowa,  871. 

29.  In  a  case  where  a  change  of  venue  has 
been  taken  in  term  time,  the  payment  of  costs 
at  any  time  during  the  day  on  which  they  are 
required  to  be  paid  is  a  sufficient  compliance 
with  section  2810  of  the  Revision,  provided  such 
payment  be  made  before  the  order  for  change 
of  venue  is  vacated.  Bacon  v.  Black,  88  Iowa, 
162. 

64 


WABBAHTTY. 

1.  A  vendee  of  personal  property,  with 

covenants  of  warranty,  may  discharge  an  exist- 
ing lien  upon  the  property  purchased,  and  de- 
duct the  amount  from  the  unpaid  balance  of  the 
purchase  price.  Harper  et  al.  v,  Dotson  et  al., 
43  Iowa,  282. 

2.  Breaoh  of:  practice.  Where  the  evi- 
dence showed  without  conflict  that  a  written 
warranty  was  given  by  vendor  to  vendee,  the 
latter  could  not  recover  for  the  breach  of  an  ad- 
ditional parol  warranty.  Shepherd  v.  Gilroy-et 
al.,  46  Iowa,  193. 

See  more  fully,  Sales  of  Pbbsonal  Pbop* 
BBTT,  ante. 


WATER  POWER. 

1.  Partition  of.  Where  parties  own  in 
common  a  water  power  and  mills,  machinery, 
dam  and  other  appurtenances,  a  partition  of  the 
whole  property  may  be  made.  Cooper  v.  The 
Cedar  Bapids  Water  Power  Co.,  42  Iowa,  398. 

2.  Where  either  party  insists  upon  such  par- 
tition it  must  be  made,  regardless  of  the  incon- 
venience or  hardship  thereby  occasioned.    Id. 

8.  When  the  partition  of  a  water  power  is  to 
be  made,  the  rules  governing  it  should  be  cer- 
tain, definite  and  self-adjusting,  so  that  they 
will  readily  apply  to  all  future  conditions  of  the 
power.    Id, 

4.  To  effect  the  partition,  the  land  under  the 
water  and  dam  may  be  divided  by  metes  and 
bounds,  and  one  part  thereof  assigned  to  each 
party,  subject  to  the  charge  of  keeping  the  dam 
in  repair  by  the  one  to  whom  the  part  including 
it  is  assigned,  and  the  right  to  use  such  portion 
of  the  water  as  may  be  assigned  to  each  owner, 
the  extent  of  whidi  may  be  indicated  by  some 
visible  monument  'or  by  controlling  the  flowage 
through  tlie  gates.     Id. 

6.  Where  different  parties  have  rights  to  de- 
terminable portions  of  water  used  for  propelling 
machinery,  their  interests  may  be  partitioned 
when  it  is  practicable  to  do  so.  Doan  v.  Metcaff 
et  al.,  46  Iowa,  120. 

6.  In  an  action  for  the  partition  of  a  water 
power,  the  partition  should  be  made  by  referees 
under  rules  established  by  the  court.    Id. 

7.  Constmotion  of  grant.  Where  the 
grant  of  a  part  of  a  water  power  stipulated  that 
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the  grantee  should  have  "  the  light  to  nse  water 
to  the  amount  of  the  issue  of  the  wheel  now  in 
ue  in  said  mill,  supposed  to  be  six  hundred 
inches,  more  or  less,  of  water  " :    Held, 

1.  That  the  amount  of  water  which  the  grantee 
might  use  was  to  be  measured  by  the  ca- 
pacity of  the  wheel  in  the  mill  at  the  time 
of  the  execution  of  the  deed. 

2.  That  the  term  in  the  deed  spediying  an 
amount — six  hundred  inches—woB  descrip- 
tive on]y  and  not  a  limitation. 

3.  That  the  grantee  was  not  limited  to  the  use 
of  one  wheel,  but  could  put  in  operation 
any  number,  provided  they  did  not  use  in 
the  aggregate  more  water  than  the  issue  of 
the  one  wheel  originally  in  the  mill.    Id. 

8.  Measure  of  power.  In  apportioning  the 
amount  of  water  permitted  to  be  used  under  a 
grant  a  fixed  and  unvarying  measure  should  be 
adopted,  and  allowance  of  water  requisite  to 
carry  ''two  sets  of  burrs  and  the  necessary  ma- 
chinery for  bolting,'*  does  not  furnish  such 
measure.    Id, 


WILLS. 


I.  Generally. 
II.  Construction  of. 
III.  In  Lieu  of  Dower. 


1.  Generally. 

1.  Admissibility  of  extrinsic  evidence. 

Parol  evidence  is  not  admissible  to  supply  an 
omission  or  cure  a  defect  in  a  will,  occasioned 
through  oversight  or  mistake.  Fitzpatrick  v. 
Fitzpatrick,  86  Iowa,  674. 

2. •  Nor  in  any  case  to  show  the  inten- 
tion of  the  testator,  except  where  there  is  a  latent 
ambiguity  arising  dehors  the  will,  as  to  the  per- 
son or  subject-matter,  or  to  rebut  a  resulting 
trust.    Id, 

8. :  revocation  and  republication. 

The  republication  of  a  will  revoked  by  the  sub- 
sequent birth  of  a  child,  cannot  be  shown  by 
parol  evidence.  (Witter  v.  MoU,  2  Com.,  67; 
Jackson  V.  Rogers,  9  Johns.,  811;  Redfield  on 
Wills,  874.)    Ckirey  v.  Baughn,  36  Iowa,  540. 

4. :  general  rule.    In  the  absence  of 

statutory  provisions  the  same  formalities  are  nec- 
essary to  a  republication  as  were  required  in  the 
original  publication.    Id, 


6* :  to  coneot  description  of  real 

estate.  Ftool  evidence  is  not  admisidble  t» 
show  that  by  mistake,  real  estate  was  described 
as  the  west  ^i  of  the  N.  E.  }i  instead  of  the 
east  %  of  the  S.  W.  Ji(,  notwithstanding  it  ap- 
pears that  the  testator  owned  no  real  estate  ex- 
cept the  E.  K  of  the  S.  W.  H,  {Chemey'm 
Case,  5  Coke;  Redfield  on  Wills,  Vol.  1,  497 
(3d  ed.);  Newbury  v.  Newbury ,  5  Mad.,  Oh.. 
223;  Langston  v,  Langsion,  8  Bligh.  (N.  S.)» 
167;  Hiscocks  v,  Hiseocks,  5  Mees.  &  Welsby, 
862;  Judy  v.  Williams,  2  Ind.,  449;  Mann  r. 
Mann's  Executors,  1  Johns.  Ch.,  231;  Skip- 
worth  V.  CobelVs  Executors,  19  Gratt.  (Va.),  758; 
Humphrey  d.  Roberts,  5  Bam.  &  Aid.,  507; 
Knotv.  Hibner,  55  111.,  514.*)  Fitzpatriek  9. 
Fitzpatrick,  86  Iowa,  674. 

6.  Declarations  of  testator.  While  the 
situation  and  circumstances  surrounding  a  tes- 
tator may  properly  be  given  in  evidence  in  aid 
of  the  interpretation  of  his  will,  yet  they  moat 
be  material  facts,  and  not  the  testator's  dedanir 
tions  tending  to  contradict  or  vary  the  will.  Ht^' 
ton  V,  Huston,  87  Iowa,  668. 

7.  False  description.  Where  a  descrip- 
tion of  property  or  person  is  in  part  fiilse,  baft 
there  remains  sufficient  to  identify,  the  false  por- 
tion will  be  rejected,  and  the  devise  will  take 
efiect.  Aliter,  if  a  sufficient  description  does  not 
remain  after  the  rg'ection  of  the  felse  descrip- 
tion.   Fitzpatriek  v,  Fitzpatriek,  86  Iowa,  674. 

8.  Limited  devise:  remainder.  Where 
a  will  devised  a  certain  sum  with  the  condition 
that  it  should  be  invested  in  real  estate,  the  in- 
come of  which  should  be  eigoyed  by  the  devisee 
during  life  with  remainder  to  the  heirs  of  her 
body,  and  the  executor,  in  accordance  therewith, 

«Thia  CAM  of  Kurtz  v,  fflbner,  wb  eltbontely  r»- 
yiewed  and  Mverely  orttioimd  by  Joidge  BBDmu>  in  aa 
editorial  article  in  the  February  number,  1871,  of  the 
American  Law  BegiBtiar,  in  irtiioh  he  pronooncee  the  deci»- 
ion  aa  fatally  and  Aamntly  erroneona."  Thia  article  is 
ably  replied  to  by  Judge  Caton  in  the  October  unmber, 
1872,  American  Law  Begiater,  and  ia  aJao  Tiewed  by  Jnllna 
Boaenthal,  Esq.,  of  the  Chicago  bar,  in  the  Chicago  Legal 
Newa,  of  date  March  1871,  in  both  of  which  the  ooRed- 
neas  of  the  dedaion  ia  folly  Tindioated. 

The  miatake  there  waa  that  the  land  waa  deacribed  aa  III 
"aection  thirty-two''  inatead  of  ''aectlon  thhiy-thi«»." 
In  the  former  section  the  teatator  did  not  own  land.  It 
waa  held  that  parol  evidence  waa  not  admiaaible  to  ahov 
that  the  teatator  intended  to  devicte  land  in  a  dilTereot  aee- 
tion  than  that  mentioned  in  the  will,  and  that  the  drafl»> 
man  of  the  will  by  miatake  inaerted  the  wrong  nnmbor*. 

In  addition  to  oaeea  already  cited,  aee  Crocker  9m 
Crocker,  11  Pick.,  96ii;  MeAlfier  v.  ButterJUtd,  SI  Ind^ 
36;  Jackson  v.  SiU,  11  Johna.,  313;  Jackson  «.  yviiktn- 
son,  17  Id.,  146 ;  Lippen  v.  EMred,  3  Barb.,  180;  MeCiwre 
V.  Beavans,  29  Beav.,  433.  Bee,  alao,  1  Story'a  Sq.  Jiuu 
I  §  179, 180, 181.  and  caaea  dted  in  notea ;  1  Bedf  .  on  Willi 
(8d  ed.),  479-607,  and  caaea  dted;  1  araonL  on  £▼.,  S  S  »% 
390. 
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conveyed  to  the  derisee  oertain  lands  by  a  deed 
which  ledted  the  provisions  of  the  will  respect- 
ing the  devise,  held,  that  the  devisee  possessed 
only  a  conditional  estate  in  the  lands  and  could 
not  convey  them  to  a  third  party  to  the  exclu- 
sion of  her  heirs.  Hanna  v.  ffatces  et  al,^  45 
Iowa,  437. 

9. :  practice.    While  an  action  to  set 

aside  a  conveyance  by  the  devisee  would  properly 
be  brought  in  the  name  of  the  heirs,  yet  in  an 
action  therefor  by  their  guardian,  where  they  are 
minors,  the  court  has  the  power  to  protect  their 
interests  and  defsat  the  alienation  of  the  prop- 
erty.   Id. 

10.  But  the  action  cannot  be  maintained  in 
behalf  of  the  *' minor  heirs**  of  the  deceased 
devisee,  when  the  will  of  the  ancestor  provided 
that  the  estate  should  vest  in  the  "  heirs  of  her 
body.'*    Id, 

11.  What  constitates  noncuiMitive 
will :  animus  testandi.  Where  a  decendent 
upon  his  death  bed  several  times  expressed  a 
desire  that  certain  persons  should  have  his  prop- 
erty, it  was  held  that  the  animus  testandi  would 
be  presumed,  and  his  prox)erty  disposed  of  in 
accordance  with  such  desire  to  the  extent  to 
which  a  nuncupative  will  would  be  valid.  Mvl- 
Ugan  et  at.  v,  Leonard  et  al,^4&  Iowa,  692. 

12.  Validity  of  when  in  excess  of 
statutory  limit.  The  fact  that  real  estate 
and  personal  property  in  excess  of  three  hundred 
dollars  in  value  are  included  in  a  verbal  will  does 
not  render  it  invalid,  except  as  to  the  excess 
Id. 


18. 


:  witnesses.     It  is  not  essential 


that  the  witnesses  by  whom  a  nuncupative  will 
is  established  should  have  been  call^  upon  to 
witness  such  wiU  by  the  testator.    Id. 

14.  The  cases  cited  by  defendant's  counsel  in 
support  of  a  different  view  are  English  decisions 
under  the  statute  of  29  Car.,  11,  Ch.  8,  Sec.  19, 
or  American  cases  based  upon  similar  statutes. 
The  English  statute  provides  that  the  witnesses, 
to  establish  a  nuncupation,  must  have  been  '*  bid 
by  the  testator  to  bear  witness  that  such  was  his 
will."  Substantially  the  same  provisions  are 
fbund  in  statutes  under  which  the  American  de- 
cisions following  the  English  rule  were  made. 
{Burnett  v.  Jaekeon^  2  Phillim.,  191;  Parsons 
V.  Miller,  Id.,  196;  Amett  v.  Amett,  27  111.,  247; 
Biddle  v.  Biddle,  86  Md.,  680;  Dawson's  Appeal, 
23  Wis.,  69;  Sampson  v.  Brouming,  22  6a.,  298; 


Winn  9.  Bob,  8  Leigh,  146.)  It  is  presumed  thai 
statutes  similar  in  their  provisions  are  found  in 
a  majority  of  the  states.  This  fiact  accounts  for 
the  existence  of  the  rule  the  several  courts  have 
adopted.  Our  statute  being  different  the  decis- 
ions referred  to  have  no  bearing  upon  its  inter- 
pretation. See  2  Jarman  on  Wills,  8d  Am.  Ed.), 
p.  188,  and  notes.    Per  Beck,  J.,  in  Id. 

16.  A  verbal  will,  disposing  of  personal  prop- 
erty exceeding  three  hundred  dollars  in  mlue, 
is  invalid.  Strieker  v.  Oldenburgh,  89  Iowa, 
658. 

16.  Where  one  made  a  verbal  will  bequeath- 
ing a  promissory  note  of  the  nominal  value  of 
four  hundred  dollars  it  was  held,  in  the  absence 
of  affirmative  proof  that,  the  true  value  was  less 
than  three  hundred  doUars,  the  will  should  not 
be  admitted  to  probate.    Id. 

17.  In  such  a  case,  the  will  should  have  been 
in  writing,  and  it  cannot  be  held  valid  as  to  the 
amount  permitted  by  statute  to  be  bequeathed 
in  a  verbal  will.    Id. 

18.  Implied  revocation:  subsequent 
birth  of  children.  Where  a  testator,  having 
two  children,  bequeathed  his  entire  property  to 
his  wife,  and  subsequently  two  other  children 
were  bom  to  him,  held  that  the  will  was  pre- 
sumptively revoked.  Negus  v.  Negus  et  aZ.,  46 
Iowa,  487. 

19.  The  statutes  relating  to  wiUs  which  were 
in  force  prior  to  the  adoption  of  the  Code  of  1851 
provided  for  a  partial  revocation  of  the  will,  in 
case  of  the  subsequent  birth  of  children  to  the 
testator,  instead  of  total  revocation  as  at  common 
law;  the  effect  of  their  repeal,  therefore,  was  to 
restore  the  common  law  rule.    Id. 

20.  The  birth  of  a  child  to  a  testator  before 
his  death,  but  subsequently  to  the  execution  oi 
the  will,  operates  as  an  implied  revocation 
thereof.    Fallon  v.  Chidester,  46  Iowa,  588. 

21.  Devise  by  debtor  to  creditor: 
when  a  satisfaction.  The  presumption  of 
satLsiaction  of  a  debt,  when  a  debtor  makes  a 
devise  to  his  creditor,  never  arises  except  where 
the  legacy  is,  at  least,  of  equal  value,  and  of  the 
same  character  as  the  debt;  and  this  presomp- 
tion  is  not  to  be  extended.  Huston  v.  Huston^ 
87  Iowa,  668. 

22.  One  whose  title  is  based  uiK>n  a 
purchase  under  an  invalid  will  cannot 
daim  protection  as  a  bona  fide  purchaser  with- 
out notice,  as  against  the  party  holding  the  legal 
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title  as  heir.  The  contest  is  simply  one  of  legal 
titles  and  is  nnaffected  by  the  question  of  notice. 
Fallon  V.  Chidester,  46  Iowa,  588. 

28.  Admission  to  probate.  M.  made  a 
will  bequeathing  his  property  to  his  wife;  upon 
the  same  day  she,  by  will,  devised  all  her  prop- 
erty to  her  husband,  while  at  the  same  time  the 
two  joined  in  the  execution  of  an  instrument  for 
the  disposition  of  the  property  after  the  decease 
of  both.    The  wife  died  first:  Held, 

1.  That  her  separate  will  should  be  admitted 
to  probate,  and  the  executor,  named  therein 
appointed. 

2.  That  the  instrament  executed  as  a  joint  will 
should  be  admitted  as  duly  executed,  with- 
out the  appointment  of  executors. 

S.  That  it  was  not  the  duty  of  the  court  to  de- 
termine the  legal  effect  of  this  instrument. 
That  could  only  be  done  when  the  interests 
of  the  legatees  should  be  assigned.  Mur- 
phy V.  Blank  et  aZ.,  41  Iowa,  488. 

24.  The  probate  of  a  will  entablishes  its  exe- 
cution and  renders  it  admissible  in  evidence,  but 
does  tiot  determine  the  title  of  property  which 
is  claimed  under  it.  Fallon  v.  ChidesteTfiQ 
Iowa,  588. 

26.  Made  in  another  state:  evidenee. 

Under  Section  2328  of  the  Revision  (Sec.  2351  of 
the  Code),  a  will  proved  and  allowed  in  another 
State  should  be  allowed  and  recorded  by  the  Cir- 
cuit Court  of  this  State.  Such  allowance  is  con- 
clusive of  the  due  execution  of  the  will.  Vance 
et  ah  V.  Anderson,  39  Iowa,  426. 

26.  Upon  the  probate  of  a  will  a  Jury 
trial  oannot  be  demanded  as  a  matter  of 
right;  and,  where  one  had  been  granted,  it  was 
not  error  to  set  aside  the  finding  of  fact  by  the 
jury.    Gilruth  v.  Gilruth,  40  Iowa,  846. 

27.  The  probate  of  a  will  is  not  con- 
clusive upon  parties  adversely  interested,  and 
an  original  action  in  the  District  Court  will  lie  to 
set  it  aside.    Leighton  v.  Orr,  44  Iowa,  679. 

28.  Character  of  proceeding.  A  pro- 
ceeding for  the  probate  of  a  will  is  not  an  equi- 
table action  triable  de  novo  in  the  Supreme  Court. 
Sisters  of  Visitation  et  al,  v,  Olass  et  ah,  45 
Iowa,  154. 

29.  Such  an  action  is  a  special  proceeding, 
triable  in  the  Circuit  Court  as  an  ordinary  pro- 
ceeding, and  it  foUows  the  rule  governing  ordin- 
ary proceedings  in  regard  to  the  manner  of  appeal 
and  trial  in  the  Supreme  Court.    Id. 


80.  Another  will  than  the  one  in  con* 
troversy,  execated  when  the  testator  was 
confessedly  insane,  is  admissible  to  rebut  the 
presumption  of  sanity  aiising  from  the  form  or 
character  of  the  will  offered  for  probate.  Bo9b 
V,  McQuiston,  45  Iowa,  145. 

81.  Testimony  of  proponent.    One  of 

the  proponents  of  a  will  cannot  be  permitted  to 
testify  respecting  conversations  with  the  testa- 
tor, even  though  his  testimony  be  offered  not  in 
his  own  behalf,  but  for  the  other  proponents. 
Sisters  of  Visitation  v.  Glass,  45  Iowa,  154; 
Canady  f>.  Johnson,  40  Iowa,  587. 

82.  The  proponent  of  a  will  was  named  as  a 
devisee  therein,  and  was  offered  as  a  witness  in 
''  behalf  of  the  other  devisees  ozdy,  and  it  was 
proposed  to  be  proved  by  him  that  said  Slaven 
of  his  own  free  will  and  choice  made  the  bequests 
to  the  other  devisees,  and  that  neither  the  wit- 
nesses nor  any  one  else,  to  his  knowledge,  re- 
quested said  Slaven  to  make  said  bequests,  and 
that  he  wrote  said  will  upon  request  of  said 
Slaven,  and  just  as  he  directed,  and  used  no  in- 
fluence to  induce  said  Slaven  to  give  or  make 
said  bequests :' '  Held  that  he  was  incompetent. 
Sisters  of  Visitation  v.  Glass,  supra. 

II.  CONSTBUCTIOK  OF. 

88.  Construction  of.  Will,  the  disposing 
part  of  which  was  as  follows : ' '  After  my  decease 
my  wife,  M.  F.,  shall  be  fully  entitled  to  the 
property  of  which  X  die  seized,  to  use  and  dis- 
pose of  the  sam  as  she  may  please.  After  her 
deach  my  daughter  Elizabeth  shaU  have  the 
property;  and  of  this  property  she  shall  give  to 
my  daughter  Margaretta  (500.  If,  however, 
my  wife  shall  be  compelled  to  diminish  the  prop- 
erty so  that  after  her  death  the  property  is  less 
than  at  present,  then  my  said  daughters  (naming 
them)  shaU  divide  the  property,  and  Elizabeth 
shall  have  two  shares  and  the  others  one  share.*' 
Held,  that  the  widow  was  invested  with  the  fee, 
together  with  the  power  of  disposition  of  the 
whole  as  well  as  any  portion  of  the  property,  at 
her  discretion.  Benkert  v,  Jacoby  et  al,,  86 
Iowa,  273. 

84.  The  intention  of  the  testator  is  the 
first  and  great  object  of  inquiry,  and  to 
this  object  technical  rules  are,  to  a  certain  ex- 
tent, subservient,**  and  when  such  intention  ii 
ascertained  it  is  the  *'  pole-star  by  which  the 
courts  must  steer."  (4  Kent*s  Com.,  534,  535; 
SmUh  V.  BeU,  6  Pet.,  80;  Boyd  v.  Strahan,  36 
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III. ,  309. )  The  oonrtB  have  gone  farther  in  ascer- 
tainiTig  and  giving  effect  to  the  intention  of  the 
testator  in  cases  of  ¥rill8  than  in  respect  to  any 
other  class  of  written  instmments.  {Fox  v, 
Phelps,  17  Wend.,  SOS;  Jackson  v.  Merrill,  6 
Johns.,  185;  Jaehson  v.  Bull,  10  Id.,  148;  Jack- 
son p,  Martin,  18  Id.,  SI;  Smith  v.  Bell,  supra; 
Boyd  V,  Strahan,  supra;  Seifftcald  v,  Seiguxdd, 
87  III.,  435;  Bergan  v.  Cahill,  55  Id.,  160; 
Sehoonmaher  V.  Stocton,  S7  Penn.  St.,  461;  Mus- 
selmans' EstaU,  &9  Id,,  4&d.)    Id, 

85.  In  the  construction  of  wills  the  first  in- 
quiry should  be  directed  to  the  intention  of  the 
testator,  for  the  purpose  of  ascertaining  which, 
all  papers  of  a  testamentary  character  must  be 
considered  together.  Murphy  v.  Black  et  ah, 
44  Iowa,  176. 

86.  M.  and  his  wife  at  the  same  time  execu- 
ted wills  bequeathing  their  property  to  each 
other,  and  also  a  joint  will  which  was  executed 
as  of  a  later  date,  bequeathing  their  property  to 
certain  others  mentioned  therein';  held,  that  the 
will  of  the  wife  vested  M.  with  but  a  life  interest 
in  her  estate  after  her  death.  Whether  or  not 
the  joint  will  was  valid,  quere.    Id. 

87.  Debts  of  estate.  The  testator  having 
directed  the  payment  of  all  just  debts  out  of  his 
estate,  and  bequeathed  all  his  personal  propex:ty 
to  his  wife,  and  she,  acting  as  executrix,  having 
discharged  an  incumbrance  upon  the  realty  to 
which  she  became  entitled  under  the  will,  held, 
that  the  incumbrance  was  properly  discharged 
from  the  personalty,  and  that  other  heirs  taking 
realty  could  not  be  compelled  to  contribute. 
MeGuire  v.  Brown,  41  Iowa,  650. 

88.  A  clause  in  a  will  was  to  the  effect  that 
the  devisee  was  *'  to  settle  and  pay  all  my  just 
debts  and  demands  against  me,  wluch  my  home 
place  and  Fitzsimmons*  judgment  will  pay,  and 
put  a  tombstone  over  my  remains."  Held,  that 
the  devisee  must  pay  all  the  debts,  although 
they  may  exceed  the  value  of  the  items  of  prop- 


erty specified.    Following  Huston  «.  Huston,  29 
Iowa,  S47;  Huston  v.  Huston,  S7  Id.,  668. 

89.  Bemainder.  A  testator  devised  one- 
half  his  estate  to  one  of  his  daughters,  and  the 
other  half  to  his  wife  to  hold  so  long  as  she 
should  remain  his  widow,  with  remainder  in  fee 
to  his  other  daughter;  the  widow  elected  to  take 
her  right  of  dower;  A«M,  that  the  second  daugh- 
ter became  entitled  to  one-sixth  of  the  estate 
under  the  will.  Hoskins  v.  Hoskins,  43  Iowa, 
452. 

40.  A  will  which  directs  the  conver- 
sion of  the  personal  property  of  the  tes- 
tator into  money,  and  the  selling  of  the 
same,  does  not  authorize  the  executor  to  bonow 
money  and  mortgage  the  estate  therefor.  Deery 
V.  Hamilton,  41  Iowa,  16. 

III.  Ik  LiBu  OF  DowKB. 

41.  In  lieu  of  dower.  A  devise  by  the 
testator  to  his  wife  of  one-third  of  all  his  real 
and  personal  estate,  with  the  residue  to  his  chil- 
dren, does  not  bar  the  wife^s  right  of  dower. 
FoWowmg  Metteer  v,  Wiley,  S4  Iowa,  214;  Sully 
V.  Nebergall,  SO  Id.,  341;  Watrous  v.  Winn  H 
al.,  37  Id.,  72.  See,  also,  to  the  same  effect, 
Adsit  V,  Adsit,  2  Johns.  Gh.,  448;  Smith  v, 
Kneskem,  4  Id.,  9;  Lewis  v.  Smith,  9  N.  Y., 
502;  Clark  v.  Griffith,  4  Iowa,  405;  Cornell  v. 
Ham,  2  Id.,  55;  Bull  v.  Church,  5  HiU.,  206. 

42.  The  acceptance  by  the  widow  of  the  be- 
quest of  a  life  estate  in  her  husband's  lands  does 
not  bar  her  right  of  dower.  (Sully  v.  Nebergall^ 
30  Iowa.  339;  Metteer  v.  Wiley,  34  Id.,  214.) 
McGuire  v.  Brown  et  al,,  41  Iowa,  650. 

48.  Where  a  will  provided  that,'  in  the  event 
of  the  ¥ridow*s  marriage,  testator's  real  property 
should  ''  take  the  course  designated  by  existing 
laws,**  held,  that  upon  the  occurrence  of  that 
contingenqr  she  was  entitled  to  ono-half  of  the 
estate  for  dower  and  as  heir  at  law.    Id, 
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681;  25  Id.,  48;  26  Id.,  312;  41  Id.,  367. 

Burns  y.  Byrne,  45  Iowa,  285.     Cited,  45 

Id.,  696. 
Burr  Y.  Wilcox,  19  Iowa,  31.    Cited,  23  Id., 

76. 

Burge  Y.  The  Cedar  Bapids  ft  Mo.  B. 
B.  Co.,  32  Iowa,  101.    Cited,  40  Id.,  656. 

Burlington,  City  of,  y.  Keller,  18  Iowa,  59. 
Cited,  25  Id.,  444;  31  Id.,  573;  39  Id.,  579;  43 
Id.,  525. 

Burlington,  City  of,  y.  Putnam  Ins.  Co., 

31  Iowa,  102.    Cited,  38  Iowa,  99;  42  Id.,  674. 

Burlington  City  y.  Bumgardner,  42  Iowa, 
673.    Cited,  i2  Id.,  eS2, 

Burlington  City  y.  B.  ft  M.  B.  Co.,  41 

Iowa,  134.    ated,  42  Id.,  208;  44  Id.,  369. 

Burlington  Gas  Light  Co.  y.  Green, 
Thomas  ft  Co.,  21  Iowa,  335.  Cited,  30  Id. , 
525;  40  Id.,  409. 

Burlington  ft  M.  B.  B.  Co.  y.  Haynes, 

19  Iowa,  157.    Ci<e(;,  43  Id.,  324. 

Burlington  ft  Mo.  BiY.  B.  B.  Co.  y,  Mar- 
chand,  5  Iowa,  468.  Followed,  10  Id.,  547, 
590;  11  Id.,  454. 

Burlington  ft  Mo.  BiY.  B.  B.  Co.  y. 
Shaw,  5  Iowa,  463.  Cited,  31  Id.,  23;  36 
Id.,  252. 

B.,  C.  B.  ft  M.  B.  Co.  Y.  Stewart,  39  Iowa, 
267.  Cited,  39  Id.,  338;  40  Id.,  182;  44  Id., 
248. 

Burlington  ft  M.  B.  B,  Co,  y.  Boestl- 

er,  15  Iowa,  555.    Cited,  27  Id.,  103;  39  Id., 
393. 

Burlington  ft  Mo,  BiY.  B.  B.  Co.  y. 
Spearman  and  the  City  of  Mount 
Pleasant,  12  Iowa,  112.  Cited,  16  Id.,  860. 
Followed,  16  Id.,  366;  20  Id.,  288,  290;  30  Id., 
360;  31  Id.,  36. 


Bumham  ft  Van  Shaick  y,  N.  W.  las. 
Co.,  36  Iowa,  632.    Cited,  42  Id.,  484. 

Burrows  y.  Lehmdorff,  8  Iowa,  96.  CUed, 
10  Id.,  287;  13  Id.,  481,  552;  19  Id.,  489;  20 
Id.,  301.    FoUowed,  11  Id.,  186. 

Burrows  ft  Prettyman  y.  Cook  ft  Sar- 
gent, 17  Iowa,  436.  Cited,  18  Id.,  137;  24  Id., 
453;  31  Id.,  449. 

Burroughs  y.  DaYid,  7  Iowa,  154.  CiUd, 
35  Id.,  154;  38  Id.,  367. 

Burtis  Y.  Cook  ft  Sargent,  16  Iowa,  194. 
Followed.  16  Id.,  485;  17  Id.,  507.  died,  19 
Id.,  335;  20  Id.,  186,  483;  21  Id.,  506;  28 14., 
108;  36  Id..  672;  40  Id.,  138;  42  Id.,  614;  46 
Id.,  176. 

Burton  y.  Emerson,  Shields  ft  Co.,  4  G. 
Greene,  393.  FoUowed,  18  Iowa,  477.  died, 
22  Id.,  20;  42  Id.,  428. 

Burton  y.  Hill,  4  G.  Gieene,  379.  Cited,  16 
Iowa,  223. 

Burton  y.  Hintrager,  18  Iowa,  349.  Cit£d, 
19  Id.,  69,  380;  21  Id.,  233;  22  Id.,  422;  24  Id., 
307;  25  Id.,  39, 149;  27  Id.,  151;  30  Id.,  272; 
31  Id.,  496;  33  Id.,  308;  34  Id.,  346;  37  Id., 
572;  39  Id.,  404;  41  Id.,  671;  44  Id.,  628. 

Burton  y.  Knapp,  14  Iowa,  196.  Cited,  37 
Id.,  428. 

Burton  y.  Mason,  26  Iowa,  392.  Cited,  dC 
Id.,  480. 

Busick  Y.  Bumm,  3  lo^^  63.  Cited,  h  Iowa, 
373. 

Burton  ft  Stapleton  y.  District  Tp.  of 
Warren,  11  Iowa,  166.  Cited,  16  Id.,  284, 
536;  29  Id.,  142;  43  Id.,  519. 

Butoh  Y.  Lash,  4  Iowa,  215.  Citsd,  17  Id., 
194;  38  Id.,  656. 

Butcher  ft  Cox  y.  Buchanan,  17  Iowa,  81. 
CiUd,  31  Id.,  368. 

Butcher  y.  Brand,  6  Iowa,  235.  Cited^  7  Id., 
322;  8  Id.,  459;  10  Id.,  125,  234;  12  Id.,  525; 
22  Id.,  325. 

Butler  Y.  Byington,  14  Iowa,  594.  CHtd, 
29  Id.,  585. 

Butler  Y.  The  City  of  Muscatine,  11  Iowa, 

433.    Cited,  20  Id.,  288;  22  Id.,  185. 

Butler  Y.  Delano,  42  Iowa,  350.  Cited,  43 
Id.,  456;  46  Id.,  152,  599. 

Butler,  Keith  ft  Co.  y.  MoCall  ft  Syphsr, 

15  Iowa,  430.    Cited,  23  Id.,  63. 

Butt  Y.  Tuthill,  10  Iowa,  585.    Cit^,  20  Id., 

202. 
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mMem  T.  Olds,  11  Iowa,  1.  Cited,  22  Id., 
198. 

Batterfleld  ▼.  Walsh,  21  Iowa,  97.  Ciud, 
20  Id.,  438;  21  Id.,  292,  349,  531;  22  Id.,  886; 
23  Id.,  51;  35  Id.,  295. 

Batterfleld  y.  Walsh,  86  Iowa,  534.  CiUd, 
42  id.,  428. 

Batterfleld  y.  Wioks,  44  Iowa,  310.  CUed, 
45  Id.,  320. 

Bash  Y.  Chapman,  2  6.  Greene,  549.  Af- 
firmed,  2  Iowa,  111. 

Bosh  Y.  SolllYan,  3  G.  Gieene,  344.  Cited, 
17  Iowa,  114;  39  Id.,  104. 

Bosh  Y.  Yeoman,  30  Iowa,  479.  Ciud,  41 
Id.,  70. 

Byam  y.  Cook,  21  Iowa,  392.  died,  21  Id., 
439,  440;  22  Id.,  422,  445;  31  Id.,  127;  38  Id., 
145. 

Bsrers  y.  Byers,  21  Iowa,  268.  Cited,  34  Id., 
265. 

Byers  y.  Bedabaagh,  17  Iowa,  53.  Cited, 
20  Id.,  302;  21  Id.,  466;  26  Id.,  472,  566;  27 
Id.,  375;  28  Id.,  540;  29  Id.,  98;  33  Id.,  491; 
35  Id.,  25;  39  Id.,  374. 

^yington  y.  Allen,  11  Iowa,  3.  Cited,  11 
Id.,  29;  12  Id.,  479;  19  Id.,  474.  Followed, 
11  Id.,  79. 

Bsrington  y.  Bookwalter,  7  Iowa,  512. 
CiUd,  11  Id.,  28.  19  Id.,  68,  69, 378,  379;  27 
Id.,  152. 

Byington  y.  Crosthwaite,  1  Iowa,  148. 
Cited,  6  Id.,  3,  336;  17  Id..  174.  Followed 
and  affirmed,  11  Id.,  54, 410. 

Byington  y.  Bider,  9  Iowa,  566.  Followed, 
13  Id..  24.  Cited,  18  Id.,  352;  25  Id.,  59;  27 
Id.,  157;  28  Id.,  316. 

Byington  y.  The  Mississippi  ft  Missouri 
B.  B.  Co.,  11  Iowa,  502.  Cited,  29  Id..  103. 
30  Id.,  110;  43  Id.,  316. 

Byington  y.  Walsh,  11  Iowa,  27.  Cited,  11 
Id..  79;  12  Id.,  479. 

Byington  y.  Woods,  13  Iowa,  17.  Cited,  17 
Id..  163,  563,;  20  Id.,  483;  21  Id.,  70. 

Byington  y.  MCadden,  84  Iowa,  216.  CiUd, 
88  Id.,  583;  40  Id.,  551;  45  Id.,  415. 

Byington  y.  Woodward  &  Warde,  9  Iowa, 
360.    Cited,  14  Id.,  539;  29  Id.,  466. 

Bsrington  y.  Oaks,  32  Iowa,  488.  Cited,  35 
Id.,  594;  37  Id.,  514;  42  Id.,  393. 


c. 

Cadwallader  ft  Co.  y.  Blair  ft  Van  Nos- 
trand,  18  Iowa,  420.    Citod,  26  Id.,  a52. 

Cadle  Y.  Mosoatine  Western  B.  Co.,  44 
Iowa,  11.    CiUd,  45  Id.,  411. 

Caflfrey  y.  Groom,  10  Iowa,  548.  Cited,  15 
Id.,  90;  22  Id.,  392;  35  Id.,  382;  38  Id.,  554; 
Followed,  6  Id.,  19.  Approved,  41  Id.,  16; 
42  Id.,  385. 

Cain  Y.  Story,  15  Iowa,  378.  Cited,  16  Id., 
589. 

Calkins  y.  State  of  Iowa,  1  G.  Greene,  68. 
Cited,  1  Iowa,  73,  75,  79. 

Callanan  y.  Brown  ft  Co.,  31  Iowa,  838. 
Cited,  39  Id.,  654. 

Callanan  y.  Shaw,  24  Iowa,  441.  dud,  28 
Id.,  367;  43  Id.,  365. 

Callanan  ft  Ingham  y.  Shaw,  19  Iowa,  188. 
Cited,  31  Id.,  309. 

CaUanan  y.  The  Burlington  ft  M.  B.  B. 
Co.,  23  Iowa,  562.    CiUd,  33  Id.,  517. 

CalYin  Y.  Bowman  ft  Neal,  10  Iowa,  529. 
CiUd,  12  Id.,  457;  15  Id.,  251,  535,  536;  24 
Id.,  407;  25  Id.,  98.    Followed,  13  Id..  261. 

Cameron  y.  Folsom,  2  Iowa,  102.  Ciud,  40 
Id.,  285. 

Cameron  y.  Logan,  8  Iowa,  434.  Cited,  18 
Id.,  164;  19  Id.,  446. 

Campbell  y.  Ayres,  1  Iowa,  257.  Cited,  18 
Id.,  254;  39  Id..  604. 

Campbell  y.  Ayres,  6  Iowa,  339.  Cited,  11 
Id.,  150;  12  Id.,  87. 

Campbell  ft  Bro.  y.  Ayres,  9  Iowa,  106. 
CiUd,  38  Id.,  337. 

Campbell  y.  C,  B.  I.  ft  P.  B.  Co.,  45  Iowa, 
76.    CiUd,  46  Id.,  19. 

Campbell  y.  Chamberlain,  10  Iowa,  387. 
Cited,  23  Id.,  342;  29  Id.,  575. 

Campbell  y.  Kennedy,  34  Iowa,  494.  Cited, 
34  Id.,  482. 

Campbell  y.  Leonard,  11  Iowa,  489.  Ap- 
proved and  followed,  13  Id.,  341,  381.  Cited, 
16  Id.,  269, 270;  20  Id.,  403,  404,  407;  22  Id., 
267;  25  Id.,  480;  33  Id.,  342.  551;  34Id.,  380; 
39  Id.,  197. 

Campbell  y.  Long,  20  Iowa,  382.  CiUd,  21 
Id.,  307,  514;  31  Id.,  518;  39  Id.,  507. 
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CASES  CITED,  FOLLOWED, 


Campbell  y.  MoHarg,  9  Iowa,  354.  Fol- 
lowed, 12  Id.,  365;  14  Id.,  127.  CiUd,  15  Id., 
52,  300, 364;  16  Id.,  281;  24  Id.,  448. 

Campbell  v.  PoUc  County,  3  Iowa,  467. 
Cited,  5  Iowa,  44,  383;  9  Id.,  516;  19  Id.,  212, 
219,  222. 

Campbell  v.  Busch,  9  Iowa,  337.  Cited,  10 
Id.,  209;  12  Id.,  100;  13  Id.,  227;  38  Id.,  511. 

Campbell  v.  Thompson,  4  G.  Gieene,  415. 
Cited,  12  Iowa,  84. 

Camp  T.  Douglas,  10  Iowa,  586.  Cited,  36 
Id.,  139. 

Camp  V.  Wilson,  16  Iowa,  225.  Cited,  37 
Id.,  642. 

Canaday  y.  Johnson,  40  Iowa,  587.  Cited, 
40  Id.,  594;  45  Id.,  157. 

Cane  y.  Matson,  Mor.,  52.  Cited,  25  Iowa, 
218. 

Canal  Bank  of  CloYoland  y.  Newberry, 
2  Iowa,  4.    Affirmed,  11  Id.,  454. 

Cannon  y.  Iowa  City,  34  Iowa,  203.  dud, 
42  Id.,  392;  45  Id.,  136. 

Cannon  y.  Folsom,  2  Iowa,  101.  Cited,  21 
Id.,  591;  29  Id.,  542;  37  Id.,  136,  219;  38  Id., 
631. 

Capron  y.  Fuller,  45  Iowa,  712.  Ciud,  46 
Id.,  36. 

Carl  V.  Knott,  16  Iowa,  379.  Cited,  18  Id., 
255;  26  Id.,  215;  43  Id.,  604;  44  Id.,  563. 

Carleton  y.  Byington,  17  ,  Iowa,  579.  Cited, 
17  Id.,  566,  581;  23  Id.,  439;  25  Id.,  262,  599; 

27  Id.,  318;  31  Id.,  452. 

Carleton  y.  Byington,  18  Iowa,  482.    Cited, 

28  Id.,  314;  29  Id.,  293;  31  Id.,  240. 

Carleton  y.  Byington,  24  Iowa,  172.    Cited, 

29  Id.,  403;  34  Id.,  231;  36  Id.,  340. 

Carlin  y.  The  C,  B.  I.  &  P.  B.  B.  Co.,  37 

Iowa,  316.  Cited,  38  Id.,  126, 297;  41  Id.,  231; 
42  Id.,  195,  681. 

Carey  y.  Baughn,  36  Iowa,  540.  Cited,  46 
Id.,  589. 

Carey  y.  The  Cincinnati  ft  Chicago  B. 
B.  Co.,  Iowa,  357.  Cited,  15  Id.,  41.  Fol- 
lowed, 16  Id.,  213;  32  Id.,  560. 

Carman  y.  Elledge,  40  Iowa,  409.  Cited,  41 
Id.,  480. 

CarmichaelY.Codflsh,32  Iowa,  418.  Cited, 

37  Id.,  328. 

■ 

Cames  y.  Crandall,  4  Iowa,  151.  Followed, 
16  Id.,  309;  26  Id.,  505. 


Caruthers  y.  Caruthers,  13  Iowa,  266.  dud^ 
19  Id.,  36;  23  Id.,  437. 

Carpenter  Y.  Gillespie,  10  Iowa,  592.  Cited^ 

24  Id.,  355;  32  Id.,  550. 

Carpenter  y.  Parker,  23  Iowa,  450.  Cited^ 
34  Id.,  88. 

Carr  y.  The  State,  4  Iowa,  289.  Cited,  8 
Id.,  558. 

Carr  y.  Kopp,  3  Iowa,  89.    Cited,  6  Id.,  3; 

9  Id.,  241;  17  Id.,  174;  22  Id.,  21.    Followed 
and  affirmed,  II  Id.,  54,  410;  12  Id.,  404. 

Carroll  y.  Cox  &  Shelley,  15  Iowa,  455. 
Cited,  20  Id.,  144,  471. 

Carroll  y.  Bedington,  7  Iowa,  386.  Cited,  9 
Id.,  126;  10  Id.,  263. 

Carson  y.  Cross,  14  Iowa,  462.  Cited.  18  Id.» 
404;  30  Id.,  279;  37  Id.,  341,451. 

Carson  y.  Harris,  4  G.  Greene,  516.  Cited^ 
46  Iowa,  215. 

Carson Y.Lucore,l G.Greene, 33.  Approved. 
2  Iowa,  34. 

Carson  y.  McFadden,  10  Iowa,  91.    Cited, 

10  Id.,  112.    Followed,  11  Id.,  321;  23  Id., 
555. 

Carson  y.  Foley,  1  Iowa,  524.    Cited,  18  Id., 

251;  25  Id.,  398;  37  Id.,  520. 

Carter  y.  CaYcnaugh,  1  G.  Greene,  171. 
Cited,  8  Iowa,  425. 

Carter  y.  The  Humboldt  Fire  Insurance 
Co.,  12  Iowa,  287.  Cited,  19  Id.,  371;  24  Id.. 
307. 

Casady  y.  Bosler,  11  Iowa,  242.  Followed^ 
13  Id.,  606.  Cited,  32  Id.,  278;  37  Id.,  425. 

Case  Y.  Albee,  28  Iowa,  277.  Cited,  82  Id., 
78;  41  Id.,  473;  42  Id..  181;  43  Id.,  167;  44  Id., 
147. 

Case  Y.  City  of  WaYerly,  36  Iowa,  545. 
Cited,  41  Id.,  286. 

Casey  y.  Hamed,  5  Iowa,  1.  Cited,  12  Id., 
60;  14  Id.,  218;  16  Id.,  168;  19  Id.,  91;  28  Id., 
79;  35  Id.,  169;  37  Id.,  41;  41  Id.,  614. 

Cash  Y.  Hinkle,  36  Iowa,  623.  Cited,  42  Id., 
148. 

Cassell  Y.  The  Western  Stage  Company, 

12  Iowa,  47.    Cited,  15  Id.,  478;  17  Id.,  372; 
18  Id.,  298;  39  Id.,  648;  40  Id.,  123. 

Cassett  Y.  Sherwood,  42  Iowa,  623.  CUed, 
44  Id.,  204. 

CandiU  y.  Tharp,  1 G.  Greene,  94.  Followed, 
4  Id.,  564. 
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GayendQ;  ▼.  Heirs  of  Smithy  1  Iowa,  306. 
CUed,  5  Id.,  138;  9  Id.,  217;  11  Id..  597;  14 
Id..  393;  15  Id..  136,  239;  16  Id.,  522;  21  Id., 
102, 103;  22  Id.,  20;  25  Id.,  462;  27  Id.,  472; 

30  Id.,  360;  32  Id..  306;  38  Id..  108;  40  Id.. 
547;  42  Id.,  428;  43  Id.,  379.  Approved,  14 
Id..  247. 

Cavender  y.  Heirs  of  Smith,  5  Iowa,  157. 
Cited,  32  Id.,  544;  36  Id.,  211;  42  Id.,  256;  43 
Id.,  17. 

Cavender  v.  Smith,  3  G.  Greene,  349.  Fol- 
lowed, 5  Iowa,  188.  CiUd,  36  Id. ,  21 1 ;  42  Id. , 
256;  43  Id..  17,  312. 

Cavender  v.  Smith,  8  Iowa,  360.  Cited,  17 
Id.,  319. 

Center  v.  Spring,  2  Iowa.  393.  Ciud,  5  Id., 
281;  11  Id.,  128;  13  Id.,  466;  28  Id.,  47. 

Cecil  V.  Beaver,  28  Iowa,  241.    Cited,  41  Id., 

340. 
Cedar  Falls  &  Minnesota  B.  B.  Co.  v. 

Bioh,  33  Iowa,  113.  Cited,  37  Id.,  385;  43  Id., 

501;  45  Id.,  688. 

Cedar  Bapids  &  M.  B.  B*  Co.  v.  Carroll 
Co.,  41  Iowa,  153.  Cited,  38  Id.,  51;  39  Id., 
1^,  154,  656;  40  Id.,  70;  43  Id.,  324,  482;  45 
Id..  177;  46  Id..  246. 

Cedar  Bapids  ft  Mo.  B.  B.  Co.  v.  Wood- 
liury  County,  29  Iowa,  247.  Cited,  36  Id., 
51;  37  Id.,  488;  39  Id.,  639;  41  Id..  161. 

Cedar  Bapids  ft  St.  Paul  B.  B.  Co.  v. 

Stewart,  25  Iowa,  108.    Cited,  30  Id.,  529; 

31  Id.,  101. 

Chadwick  v.  Brown,  Morris,  492.  Cited,  2 
Iowa.  531. 

Chadwick  v.  Miller,  6  Iowa,  34.    Followed, 
12  Id.,  74.    Cited,  13  Id.,  11. 

Chambers  v.  Games,  2  G.  Greene,  320. 
Cited,  6  Iowa,  50,  516. 

Chambers  v.  Cochran  ft  Brook,  18  Iowa, 
159.  Cited,  21  Iowa,  461 ;  22  Id.,  155;  24  Id., 
31;  25  Id..  222;  29  Id.,  451;  33  Id.,  286,  384; 
35  Id..  212,  329. 

Chambers  v.  Lathrop,  Morris,  102.  Cited, 
11  Iowa,  6. 

Chamblis  v.  Baker,  4  G.  Greene,  428.  Ap- 
proved, 7  Iowa,  ^11. 

Chamberlain  v.  Ingalls,  38  Iowa,  300. 

Cited,  39  Iowa,  413.  615. 
Chamberlain  v.  The  City  of  Bnrlington, 

19  Iowa,  395.  ^  Cited,  26  Id.,  250;  27  Id..  65, 

71;  28  Id..  179;  30  Id.,  34;  36  Id.,  180;  39 

Id.,  446;  43  Id.,  60. 


Chance  v.  Temple  School  Com.,  1  Iowa, 
179.  CiUd,  7  Id.,  202;  10  Id.,  160;  12  Id., 
242;  13  Id..  144;  23  Id.,  204;  24  Id.,  277. 

Chandler  v.  Hacketts,  adm'r,  12  Iowa, 
269.    Cited,  16  Id.,  32;  19  Id.,  510. 

Chandler  v.  Fremont  Co.,  42  Iowa,  58;  46 
Id.,  178. 

Chapman  v.  Morgan,  2  G.  Greene,  374. 
Cited,  4  Id..  142;  1  Iowa,  27.  100;  19  Id.,  84; 
24  Id.,  200;  32  Id.,  529. 

Chapman  v.  Wilkinson,  adm'r,  22  Iowa, 
541.  Cited,  24  Id.,  411;  30  Id.,  525;  32  Id., 
165;  33  Id.,  237. 

Charles  v.  Haskins,  11  Iowa,  329.  Cited,  22 
Id..  29;  41  Id.,  522. 

Charles  v.  Haskins,  14  Iowa.  471.  Fol- 
lowed,  17  Id.,  316.    CiUd,  21  Id.,  462. 

Charles  v.  Lamberson,  1  Iowa,  435.  Cited, 
4  Id.,  373;  6  Id.,  89;  11  Id.,  107;  12  Id.,  311; 
13  Id.,  373;  14  Id.,  440;  18  Id.,  256;  22  Id., 
140;  23  Id.,  211;  35  Id.,  409;  37  Id.,  625. 
Followed,  16  Id.,  452. 

Chase  v.  Abbott,  20  Iowa,  154.  Cited,  33 
Id.,  305;  35  Id.,  210. 

Chase  v.  Foster,  garnishee,  9  Iowa,  428-9. 
CiUd,  24  Id.,  508;  42  Id.,  376. 

Chase  v.  Street,  10  Iowa,  593.  Cited,  22  Id., 
261. 

Chase  v.  Parker,  14  Iowa,  207.  Cited,  17 
Id.,  363;  19  Id.,  197. 

Cherry,  guardian,  v.  McCorkle,  8  Iowa, 

522.    Cited,  31  Id.,  ^dO. 
Cheever  v.  Lane,  3  Iowa.  296.    Cited,  11  Id., 

88.    Approved,  12  Id.,  389;  22  Id.,  325. 
Chenvete V.Mason, 4 G.Greene, 281.  Cited, 

10  Iowa,  528. 
Chicago,  B.  I.  ft  P.  B.  Co.  v.  Brown,  40 

Iowa,  333.    Cited,  40  Id..  521. 
Chicago,  B.  I.  ft  P.  B.  B.  Co.  v.  Hnrst,  30 

Iowa,  73.    Cited,  43  Id.,  492. 
Chicago,  Newton  ft  S.  W.  B'y  Co.  v. 

Mayor  of  Newton,  36  Iowa,  299.    Cited, 

36  Id.,  365;  37  Id.,  66;  38  Id.,  676;  41  Id., 
296;  42  Id.,  642;  45  Id.,  355;  46  Id.,  380,  395. 

Childs,  Sanford  ft  Co.  v.  Hyde  ft  Co.,  10 
Iowa.  294.  Followed,  11  Id.,  21, 475.  Cited, 
12  Id.,  64. 

Quids  V.  Griswold,  19  Iowa,  362.    Cited. 

37  Id.,  310;  44  Id.,  474. 

Childs  V.  McChesney,  20  Iowa,  431.  Cited, 
20  Id.,  508;  22  Id.,  386;  25  Id.,  107;  26  Id., 
477.  478;  28  Id.,  314,  584;  31  Id.,  597. 
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GASBB  CITED,  FOLLOWED, 


ChildB  V.  Horr,  1  low^  432.  died,  10  Id., 
503. 

Childs  V.  Heaton,  U  Iowa,  271.  Cited,  19 
Id.,  157. 

Cbilds  V.  Shower,  18  Iowa,  261.  Cited,  17 
Id.,  553;  20  Id.,  293;  29  Id.,  399;  45  Id.,  211. 

Chittenden  ft  Co.  v.  Hobbs,  9  Iowa,  417. 
Cited,  9  Id.,  295, 378;  10  Id.,  589.    Approved, 

11  Id.,  430;  88  Id.,  107. 

Christenson  v.  Gk>r80h,  5  Iowa,  374.  Cited, 
38  Id.,  421. 

Christian  Chnrch  at  Pella  y.  Scholte,  2 

Iowa,  27.    Cited,  6  Iowa,  342. 

Christy  y.  Dyer,  14  Iowa,  438.  Cited,  14  Id. , 
416,  530;  16  Id.,  133,  452;  17  Id.,  218;  19  Id., 
432,  438;  20  Id..  513;  21  Id.,  496, 534;  23  Id., 
211;  35  Id.,  409;  38  Id.,  78;  42  Id.,  833. 

Christy  y.  Sherman,  10  Iowa,  535.    Ciud, 

12  Id.,  607.    i^oZIoM^,  13  Id.,  496. 

Church  Y.  Simpson,  25  Iowa,  408.  Cited,  25 
Id.,  394. 

Churchill  y.  Tullain,  8  Iowa,  45.  Cited,  9 
Id.,  265,  527;  11  Id.,  136,  188;  20  Id.,  72;  41 
Id.,  539. 

ChurchiU  y.  Lyon,  13  Iowa,  431.  Cited,  14 
Id.,  72,  583;  16  Id.,  576,  577;  18  Id.,  344;  24 
Id.,  72. 

Churchill  y.  Morse,  23  Iowa,  329.  Cited, 
211  Id.,  209;  40  Id.,  659. 

Claggett  Y.  Gray,  1  Iowa,  19.  Cited,  5  Iowa, 
75;  11  Id.,  299;  37  Id.,  636. 

Claggett  Y.  Boulee,  16  Iowa,  487.  Cited,  20 
Id.,  385.  Followed,  23  Id.,  514;  30  Id.,  486, 
499. 

Clapp  Y.  Cedar  County,  5  Iowa,  15.  Cited, 
5  Id.,  383;  6  Id.,  268, 306,  330, 392;  8  Id.,  199; 
10  Id.,  168, 178, 181,  184;  12  Id.,  474;  19  Id., 
213,  256;  22  Id.,  407;  26  Id.,  251;  27  Id.,  62; 
28  Id..  113;  41  Id.,  565;  44  Id.,  599. 

Clapp  Y.  Walker  ft  DaYis,  25  Iowa,  315. 
dud,  45  Id.,  556. 

Clare  y.  State  of  Iowa,  5  Iowa,  509.    Cited, 

8  Id.,  398;  9  Id.,  206.    Followed,  12  Id.,  11. 

Clark  Y.  Barnes,  7  Iowa,  6.  Followed,  12 
Id.,  360.    Cited,  2^  Id.,  U. 

Clark  Y.  Board  of  Directors  of  Ind. 
School  Dist.  Muscatine,  24  Iowa,  266. 
ated,  31  Id.,  576;  32  Id.,  501;  36  Id.,  295; 
37  Id.,  154;  40  Id.,  519;  41  Id.,  693. 

OUiicY.Blaokwell,4a.aieene,441.  Cited, 

9  Iowa,  419. 


Clark  Y.  Connor,  28  Iowa,  311.  Cited^  IiL, 
467;  28  Id.,  590. 

Clark  Y.  Cress,  20  Iowa,  50.  Cited,  84  Id., 
231;  36  Id.,  531;  37  Id.,  520. 

dark  Y.  The  City  of  Des  Moines,  20  Iowa, 

454.    Cieed,  21  Id.,  13. 

Clark  Y.  Thompson,  37  Iowa,  536.  Cited, 
41  Id.,  475. 

Clark  ft  Grant  y.  Lyons  Co.,  37  Iowa,  496. 
Cited,  38  Id.,  685;  46  Id.,  139. 

Clark  Y.  Wolfe,  29  Iowa,  197.  Followed,  29 
Id.,  209. 

Clark,  adm'r,  y.  Griffith,  ex'r,  4  Iowa,  405. 
Cited,  17  Id.,  519;  23  Id.,  39;  30  Id.,  411;  37 
Id.,  74. 

Clark,  Dodge  ft  Co«  y.  City  of  DaYon- 
port,  14  Iowa,  494.  Cited,  22  Id.,  254;  25 
Id..  170;  31  Id.,  495,  573;  34  Id.,  515;  36  Id., 
403;  39  Id.,  133,  579;  43  Id.,  58. 

Clark  Y.  The  City  of  Des  Moines,  19  Iowa, 
198.  Ciud,  19  Id.,  257;  20  Id.,  281;  21  Id., 
461,  570;  22  Id.,  254.  Followed,  22  Id.,  596; 
25  Id.,  170;  27  Id.,  71;  29  Id.,  343;  31  Id., 
393,  572;  35  Id.,  142;  39  Id.,  142,  450,  496, 
579;  40  Id.,  439;  42  Id.,  58;  43  Id.,  686;  45 
Id.,  529. 

Clark  Y.  The  County  of  Folk,  19  Iowa,  247, 
256.  Cited,  19  Id.,  227;  21  Id.,  461,  570. 
Followed,  22  Id.,  596;  27  Id.,  858;  29  Id., 
343;  36  Id.,  66;  39  Id.,  142,  496. 

Clarke  y.  Hedge  ft  Heaton,  10  Iowa,  528. 
Cited,  33  Id.,  594. 

Clark  Y.  Langworthy,  3  Iowa,  563.    Ciied, 

10  Id.,  503;  17  Id.,  80. 

Clark  Y.  Lee,  14  Iowa,  425.  Cited,  18  Id., 
235. 

Clark  Y.O'Loughlin,  Morris,  375.  Approved, 

11  Iowa,  364. 

Clark  Y.  FarYin,  Morris,  371.    Cited,  25  Id., 

24. 
Clark  Y.  Sammons  ft  Van  Felt,  12  Iowa, 

368.    Cited,  SI  Id.,  17. 
Clausen  ft  Kuehl  y.  Baybum,  14  Iowa, 

136.    Cited,  21  Id.,  70;  24  Id.,  596;  88  Id., 

572. 
ClaussenY.Lafiranz,4G.(}rcene,224.  Cited, 

7  Iowa,  238;  16  Id.,  475.    Overruled,  10  Id.. 

502. 
Claussen,  guardian,  y.  Lafirans,  1  Iowa. 

226.    Cited,  3  Id.,  383;  4  Id.,  353;  6  Id.,  143; 

11  Id.,  95;  14  Id.,  222;  16  Id.,  65;  18  Id.,  140; 

19  Id.,  328;  30  Id.,  69. 
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Olemmer  &  Bonn  y.  Cooper,  24  Iowa,  182. 
CiUd,  81  Id.,  400. 

Clement  y.  Perry,  84  Iowa,  464.  dud,  43 
Id.,  572. 

doYeland  y.  Chioago  ft  tf.  W.  B'y  Co., 
85  Iowa,  222.  Cited,  88  Id.,  583;  40  Id., 
839. 

CleYeIa]idY.Detweiler,18Iowa,299.  Fol- 
lowed,  17  Id.,  292;  29  Id.,  491;  80  Id.,  77. 

Clise  Y.  Freeborn,  29  Iowa,  210.  Cited,  86 
Id.,  556;  88  Id.,  207. 

Clinton  National  Bank  y.  Torry,  80  Iowa, 
85.    Cited,  S5  Id,,  US. 

Clinton,  City  of,  y.  The  Cedar  Rapids  & 
M.  B.  B.  Co.,  24  Iowa,  455.  Cited,  29  Id., 
158;  82  Id.,  116;  84  Id.,  252;  86  Id.,  302,  865; 
88  Id..  676;  41  Id.,  296;  45  Id.,  355;  46  Id., 
867,  394. 

Clinton,  City  of;  y.  Clinton  ft  Lyqna 
Horse  B'y,  87  Iowa,  61.  Cited,  87  Id.,  398; 
88  Id.,  676;  46  Id.,  880,  895. 

Close  Y.  Sanun,  27  Iowa,  508.  Cited,  84  Id., 
152;  36  Id.,  826;  38  Id.,  18, 161;  89  Id.,  505; 
48  Id.,  572. 

Cobb  Y.  Thompson,  10  Iowa,  867.  died,  81 
Id.,  540. 

Cobnm  y.  Mahaska  County,  4  G.  Greene, 
242.    Cited,  12  Iowa,  425;  82  Id.,  128. 

Coohran  y.  Miller,  13  Iowa,  128.  Cited,  21 
Id.,  386;  38  Id.,  488. 

Coohran  y.  Coohran,  85  Iowa,  477.  Cited, 
40  Id.,  701. 

Cochran  y.  MoCleary,  mayor,  22  Iowa,  75. 
Cited,  23  Id.,  828. 

Coe,  treasurer,  y.  Winters,  15  Iowa,  481. 
CUed,  31  Id.,  452. 

CofBn  Y.  Knott,  2  G.  Greene,  582.  Cited,  16 
Iowa,  25. 

CofBn  Y.  Hammond,  2  G.  Greene,  241 .  Cited, 
4  Iowa,  546. 

Coffin,  ex'r,  y.  City  Council  of  DaYcn- 
port,  26  Iowa,  315.  Cited,  34  Id.,  316,  540; 
36  Id.,  401:  89  Id.,  185;  42  Id.,  182,  619. 

Coggswell  Y.  Murphy,  46  Iowa,  44.  Cited, 
46  Id.,  825. 

CokleyY.  State  of  Iowa,  4  Iowa,  477.  Cited, 
17  Id..  145;  21  Id.,  470. 

Cole  Y.  Cole,  23  Iowa,  433.  dud,  28  Id., 
327;  31  Id.,  452;  86  Id.,  196;  46  Id.,  402. 

Cole  Y.  Conner,  10  Iowa,  299.  CiUd,  12  Id., 
fi22f  26  Id.,  505;  29  Id.,  183. 


Cole  Y.  Bedham,  garnishee,  13  Iowa,  551. 
Cited,  15  Id.,  107. 

Cole  Y.  Gill,  14  Iowa,  527.  dted,  16  Id.,  158, 
452;  20  Id.,  518;  21  Id.,  534;  23  Id.,  211;  85 
Id.,  409. 

Cole,  adm'r,  y.  Parker,  7  Iowa,  167.  CUed, 
12  Id.,  403»  572;  83  Id.,  43;  38  Id.,  124;  45  Id., 

Cole  Y.  Porter,  4  G.  Greene,  510.  Cited,  32 
Iowa,  21;  36  Id.,  319. 

Cole  Y.  Swan,  4  G.  Ghreene,  32.  Overruled,  10 
Iowa,  347.    Cited,  11  Id.,  81. 

Cole  Y.  The  Board  of  SuperYisors  of 
Jackson  County,  11  Iowa,  552.  Followed 
and  affirmed,  12  Id.,  853.    Cited,  19  Id.,  81. 

Cole  Y.  The  City  of  Muscatine,  14  Iowa, 

296.    Cite<7,28Id.,  511;31Id.,369. 

Cole  Y.  The  Iowa  State  Mutual  Ins,  Co., 
18  Iowa,  425.    Ci^,  80  Id.,  144. 

Colden  ft  Co.  y.  Cole,  19  Iowa,  565.  Cited^ 
22  Id.,  283;  83  Id.,  312;  40  Id.,  683. 

Collins  Y.  Hopkins,  admhr,  7  Iowa,  468. 
Cited,  8  Id.,  405. 

CoUins  Y,  Bipley,  county  judge,  8  Iowa, 
129.    Ci7«d,  41  Id.,  151. 

Collins  Y.  The  City  of  Council  Bluffl,  32 
Iowa,  324.  Modified,  35  Id.,  4S2.  CiUd,  87 
Id.,  269;  38  Id.,  596;  39  Id.,  256;  40  Id.,  218, 
644;  43  Id.,  676;  44  Id.,  290;  45  Id.,  417. 

CoUins  Y.  The  City  of  Council  Bluffl,  85 
Iowa,  433.    Cited,  43  Id.,  282;  44  Id.,  291. 

Collins  Y.  VandCYOr,  adm'r,  1  Iowa,  578. 
Cited,  3  Id.,  385;  13  Id.,  197;  17  Id.,  194;  19 
Id.,  529,  530;  24  Id.,  392.  Approved,  11  Id., 
364. 

ColYin  Y.  McCaskey,  9  Iowa,  585.  Cited,  44 
Id.,  408. 

ColYin  Y.  McCune,  39  Iowa,  502.  dted,  43 
Id.,  572. 

Compton  Y.  Comer,  4  Iowa,  577.  dted,  7 
Id..  14;  9  Id.,  77;  10  Id.,  508;  12  Id.,  565. 

Comstock  Y.  Des  Moines  Valley  B,  B., 

32  Iowa,  376.    Ct^ecT,  38  Id.,  814. 

Conboy  y.  Iowa  City,  2  Iowa,  90.  CiUd,  8 
Id.,  288. 

Conger  y.  B.  ft  S.  W.  B.  B.,  41  Iowa,  419. 
dted,  44  Id.,  885;  45  Id.,  28. 

Conger  y.  ConYerse,  9  Iowa,  554.    dted,  17 

Id.,  60;  29  Id.,  584. 
Conger  y«  Dean,  8  Iowa,  468.    died,  8  Id., 

816;  10  Id.,  119;  85  Id.,  154;  88  Id.,  275. 


446 


CASES  CITED,  FOLLOWED, 


Conn  V.  May,  36  Iowa,  240.  OUed,  41  Id.,  309; 
42  Id.,  432. 

Connelly  v.  Carlin,  13  Iowa,  383.  Cited,  82 
Id.,  540. 

Connelly  y.  Griswold,  7  Iowa,  416.  Fol- 
lowed, 12  Id.,  269;  28  Id.,  471;  36  Id.,  856. 

Conner*Y.  Diet.  Tp.  of  Ludlow,  35  Iowa, 
375.    CUed,  40  Id.,  436. 

Conrad  ft  Co.  y.  Baldwin,  8  Iowa,  207. 
Cited,  5  Id.,  476;  6  Id.,  511. 

Conrad  y.  Gibbon,  29  Iowa,  120.  Ciud,  30 
Id.,  132;  32  Id.,  447. 

Conway  y.  Niokol,  34  Iowa,  533.  Cited,  39 
Id.,  481. 

ConYerse,  adm'r,  y.  Warren,  4  Iowa,  185. 
CiUd,  6  Id.,  79,  515;  9  Id.,  419;  10  Id.,  417, 
588,  589;  41  Id.,  500. 

Conway  y.  Yonnkin,  treasurer,  28  Iowa, 
295.    Cft6({,  40  Id.,  69, 174. 

Conyngham  y.  Smith,  16  Iowa,  571.  Cited, 
17  Id.,  56;  20  Id.,  302, 486;  22  Id.,  478;  23  Id., 
353;  25  Id.,  839;  26  Id.,  472;  27  Id.,  279;  29 
Id.,  98;  32  Id.,  194,  413;  aS  Id.,  139,  185,  490; 
35  Id.,  271;  36  Id.,  236, 416;  37  Id.,  96;  39  Id., 
374;  41  Id.,  522. 

Cook  ft  Sargent  y«  Curtis,  16  Iowa,  194. 
Cited,  37  Id.,  78. 

Cook  ft  Sargent  y.  Dillon,  9  Iowa,  407. 
Cited,  15  Id.,  509;  17  Id.,  363,  364;  19  Id., 
197,  246,  553;  23  Id.,  49;  25  Id.,  250;  32  Id., 
194:  35  Id.,  249;  40  Id.,  427,  539. 

Cook  ft  Sargent  y.  Dillon,  11  Iowa,  597. 
Cited,  as  Id.,  322. 

Cook,  Sargent  ft  Cook  y.  Sypher,  3  Iowa, 

484.    Cited,  6  Id.,  459;  7  Id.,  83, 90,  416,  484; 

11  Id.,  65,  402;  15  Id.,  90;  16  Id.,  128;  20  Id.. 

200,  202;  24  Id.,  411;  32  Id.,  518;  39  Id.,  322. 

Followed,  15  Id.,  89. 
Cook  Y.  Logan,  7  Iowa,  142.    Approved,  11 

Id.,  34.    CiUd,  23  Id.,  473;  32  Id.,  449. 

Cook  Y.  Steuben  County  Cank,  1  G. 
Gieene,  447.  Cited,  2  Id.,  535;  3  Id.,  263;  1 
Iowa,  221. 

Cook  Y.  United  States,  1  G.  Greene,  56. 

Cited,  2  Id.,  264. 
Cook  Y.  Woodbury  County,  13  Iowa,  21. 

CiUd,  16  Id.,  58;  20  Id.,  295;  17  Id.,  531. 
Cook  Y.  City  of  Burlington,  36  Iowa,  357. 

Cited,  38  Id.,  676;  46  Id.,  395. 
Cook  Y.  City  of  Burlington,  30  Iowa,  94. 

Cited,  32  Id.,  114;  84  Id.,  252;  85  Id.,  856;  86 

Id.,  368;  44  Id.,  14,  46  Id.,  894. 


Cook  Y.  C.  B.  ft  Q.  B.  B.,  40  Iowa,  451. 
Cited,  44  Id.,  884. 

Cook,  adm'r,  y.  LoyoU,  11  Iowa,  81.  Af- 
firmed, 14  Id.,  884. 

Cook  Y.  m.  C.  B.  B.  Co.,  80  Iowa,  202. 
Cited,  41  Id.,  362. 

Cook  ft  Owsley  y.  Walters,  4  Iowa,  72. 
CiUd,e  Id..  401;  7  Id.,  479;  11  Id.,  826;  17 
Id.,  580,  581;  25  Id.,  218;  27  Id.,  360;  42  Id.. 
284. 

Cooledge  y.  Mahaska  County,  24  Iowa, 
211.    Cited,  Sild., 313. 

Cooley  Y.  Brown,  30  Iowa,  470.  Cited,  4? 
Id.,  124. 

Cooley  Y.  Crayton,  16  Iowa,  10.  Cited,  16 
Id..  193;  17  Id.,  60;  19  Id.,  506;  21  Id.,  369; 
22  Id..  424;  24  Id.,  157;  26  Id.,  119;  27  Id., 
147;  28  Id.,  249;  29  Id.,  179;  30  Id.,  65;  87 
Id.,  308. 

Cooley  Y.  Hobart,  8  Iowa,  359.  Cited,  9  Id., 
121. 

Cooley  Y.  Smith's  ex'r,  17  Iowa,  99.  Cited, 
38  Id.,  532. 

Coon  Y.  Jones,  10  Iowa,  132.  Cited,  29  Id., 
450;  84  Id.,  491;  42  Id.,  341,  640. 

Coon  Y.  Mathews,  10  Iowa,  290.  Cited,  87 
Id.,  164. 

Cooper  Y.  Armstrong,  2  G.  Greene,  120. 
Cited,  7  Iowa,  113;  16  Id.,  475. 

Cooper  Y.  Cedar  Bapids  Water  Power 
Co.,  42  Iowa,  898.    Followed,  46  Id.,  125. 

Cooper  Y.  Sunderland,  3  Iowa,  114.  Cited, 
4  Id.,  77,  366;  5  Id.,  254;  7  Id.,  330,  340;  12 
Id.,  60,  206,  554;  13  Id.,  35;  16  Id.,  493;  22 
Id.,  20,  25,  37;  24  Id.,  227,  228,  229;  29  Id., 
194;  34  Id.,  491;  35  Id.,  525;  37  Id.,  81;  41 
Id.,  150,  254;  44  Id.,  268, 333.  Followed,  10 
Id.,  526;  14  Id.,  312;  15  Id.,  216. 

Cooper  Y.  Skeel,  14  Iowa,  578.  Cited,  16  Id., 
231;  20  Id.,  481;  22  Id.,  224;  30  Id.,  436;  31 
Id.,  327;  32  Id.,  299,  540;  37  Id.,  308;  38  Id., 
577. 

Cooper  Y.  Fredericks,  4  G.  Gxeene,  403. 
Cited,  13  Iowa,  41;  16  Id.,  394. 

Corbett  y.  Waterman,  11  Iowa,  86.  Cited, 
12  Id.,  140;  19  Id.,  189;  25  Id.,  304;  87  Id., 
167;  88  Id.,  387;  42  Id.,  119.  Approved,  14 
Id.,  478:  17  Id.,  135. 

Corbin  y.  Beebe,  36  Iowa,  386.  Cited,  87 
Id.,  70,  453;  42  Id.,  855;  46  Id.,  153,  690. 

Corbin  y.  De  Wolf,  25  Iowa,  124.  Followed 
and  cited,  25  Id.,  145;  27  Id.,  170;  29  Id.,  67; 
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so  Id.,  310:  81  Id.,  127;  32  Id.,  463;  35  Id., 
236;  38  Id.,  146;  41  Id.,  176;  44  Id.,  630. 

Oorbin  y.  Hill,  21  Iowa,  70.  CVfod,  21  Id.. 
440;  29  Id.,  387, 428;  30  Id.,  278;  31  Id.,  65. 

Corbin  t.  Woodbine,  33  Iowa,  297.  Cited, 
41  Id.,  692;  44  Id.,  196. 

Corbitt  Y.  Smith,  7  Iowa,  60.  Followed,  14 
Id.,  579.  Cited,  16  Id.,  231;  18  Id..  579;  22 
Id.,  224;  27  Id.,  544;  31  Id.,  327;  32  Id.,  299. 
550;  37  Id.,  310;  38  Id.,  577;  44  Id.,  234. 

Gorielle  y.  Allen,  13  Iowa,  289.  Cited,  18 
Id.,  165;  25  Id.,  222;  29  Id.,  451. 

Ck>mog  Y.  Fuller,  30  Iowa.  212.  Cited,  39 
Id.,  202. 

Cornell  College  y.  Iowa  Co.,  32  Iowa,  520. 
Cited,  39  Id.,  665;  30  Id.,  75. 

Corse  Bros.  y.  Sanford,  14  Iowa,  235. 
Cited,  33  Id.,  141. 

Comer  &  Co.  y.  Gkiston,  10  Iowa,  512.  Fol- 
lowed, 11  Id.,  502;  12  Id.,  345;  14  Id.,  99. 
Cited,  12  Id.,  494;  14  Id.,  539;  15  Id.,  374, 
607;  17  Id..  485. 

Corriell  y.  The  B.,  C.  B.  ft  M.  B.,  38 

Iowa,  120.    died,  42  Id.,  446. 

Corriell  Y.DoolitUe,  2  G.  Greene,  385.  Cited, 
3  G.  Greene,  400;  1  Iowa,  340;  11  Id.,  102, 
392;  22  Id..  20. 

Corriell  y.  Ham,  2  Iowa,  332.  Cited,  17  Id., 
519;  23  Id.,  38;  30  Id.,  341;  34  Id.,  216;  37 
Id.,  74. 

Corriell  y.  Ham,  4  G.  Greene,  455.  CiUd,  4 
Id.,  408;  22  Id.,  21. 
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Correll  y.  Glasscock,  26  Iowa,  83.  Cited, 
28  Id.,  53;  29  Id.,  489. 

Corwin  y.  Wallace,  17  Iowa,  374.  CiUd,  18 
Id.,  67;  21  Id.,  529;  39  Id.,  386. 

Cotes  ft  DaYis  y.  Shorey,  8  Iowa,  416. 
Cited,  21  Id..  185;  23  Id.,  467;  35  Id.,  26. 

Cotes  ft  Fatchin  y.  The  City  of  DaYon- 
port,  9  Iowa,  227.  Followed,  12  Id.,  269;  14 
Id.,  60,  298.  430;  17  Id.,  301.  Cited,  9  Id., 
465;  17  Id.,  32;  19  Id.,  Ill;  23  Id..  593;  24 
Id.,  345,  490;  30  Id.,  267;  31  Id.,  369;  34  Id.. 
271;  46  Id.,  610,  659. 

Cottle  Y.  Cole  ft  Cole,  20  Iowa,  281,  486. 
Cited,  21  Id.,  13;  22  Id.,  283,  478;  27  Id.,  279; 
32  Id..  194;  a3  Id.,  185;  35  Id..  250;  36  Id.. 
236;  37  Id.,  96,  579. 

Cotton  Y.  Wood,  25  Iowa,  43.  Cited,  40  Id., 
593;  41  Id.,  366. 


Couch  ft  Klnflman  y.  Carton,  Mor.,  354. 
Cited,  1  Iowa,  178;  38  Id.,  207. 

Courtney  y.  Carr,  6  Iowa,  238.  Cited,  9  Id.. 
320;  11  Id.,  843;  15  Id..  509;  30  Id.,  272;  40 
Id.,  668. 

Courrier  y.  Cleghom,  3  G.  Greene,  428. 
Cited,  9  Iowa,  378.    Overruled,  9  Id.,  420. 

Courtwright  ft  Co.  y.  Leonard,  11  Iowa, 
32;  24  Id.,  27;  38  Id.,  217. 

Courtwright  y.  The  C.  B.  ft  M.  B.  B.  Co., 

35  Iowa,  386.    CtVtfc^,  40  Id.,  522. 

Cousins  Y.  Westcott,  15  Iowa,  253.  Fol- 
lowed; 16  Id.,  343.  Cited,  18  Id.,  488;  21  Id.. 
189;  24  Id.,  592;  30  Id.,  404.  442. 

Cowden  y.  St.  John,  16  Iowa,  590.  Cited, 
19  Id..  426. 

Cowin  Y.  Toole,  31  Iowa,  513.  Cited,  36  Id., 
531. 

Cowles  Y.  The  Chicago,  B.  I.  ft  P.  B.  B. 
Co.,  32  Iowa,  515.    Approved,  45  Id.,  603. 

Cowles  Y.  Buchanan  ft  Son,  6  Iowa,  161. 
Cited,  10  Id.,  316. 

Cowles  Y.  Gray,  14  Iowa,  1.  Cited,  18  Id., 
186;  29  Id.,  68. 

Cowles  ft  Co.  Y.  Bickets,  1  Iowa.  582. 
Cited,  8  Id.,  101, 104;  11  Id.,  152;  16  Id.,  289, 
296;  19  Id.,  486. 

Cowles  Y.  Shaw,  2  Iowa,  49.  Cited,  3  Id.. 
394.    Followed,  12  Id..  269;  39  Id.,  375. 

Cox  ft  Wife  Y.  Bunker  ft  Wife,  Mor.,  269. 
Followed  or  cited,  3  Iowa,  277;  4  Id.,  428; 
17  Id.,  292;  18  Id.,  300;  30  Id.,  77. 

Cox  Y.  Burnes,  1  Iowa,  64.  Cited,  6  Id., 
486;  30  Id.,  448. 
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Coy  Y.  City  Council  of  Lyons,  17  Iowa,  1. 
Followed  and  eiUd,  17  Id.,  15;  32  Id..  501; 
34  Id.,  515;  36  Id.,  401;  39  Id.,  134;  42  Id.. 
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Crabtee  y.  Messersmith,  19  Iowa,  179. 
Cited,  32  Id.,  412;  40  Id.,  276.  Followed,  46 
Id..  236. 

Craft  Y.  Franks,  34  Iowa,  504.  Cited,  46 
Id.,  353,  505. 

Cragin  y.  Henry,  et  al.,  40  Iowa,  158.  Cited, 
41  Id.,  882. 

Craig  Y.  Andrews,  7  Iowa,  17.  CUed,  12 
Id..  403. 

Craine  y.  Fulton,  10  Iowa,  457.  Followed 
and  affirmed,  11  Id.,  172.  Cited,  11  Id.,  547: 
39  Id.,  517. 
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Cramer  v.  City  of  Burlington,  42  Iowa, 
315.    DitrtinguiMhed,  46  Id.,  664. 

Crane  v.  Ellis,  31  Iowa,  510.  CiUd,  42  Id., 
392;  45  Id.,  136. 

Crawford  v.  Burton,  6  Iowa,  476.  Cited,  12 
Id.,  391;  16  Id.,  288;  24  Id.,  27;  25  Id.,  478, 
480;  30  Id.,  219;  38  Id.,  217. 

Crawford  v.  Newell,  23  Iowa,  453.  CUed, 
25  Id.,  487. 

Crawford  ▼•  Paine,  19  Iowa,  172.  Ciud,  27 
Id.,  262,  492;  38  Id.,  497. 

Crawford  v.  Taylor  et  aL,  42  Iowa,  260. 
Cited,  44  Id.,  443. 

Crawford  ▼.  Wolf.  Carpenter  &  Angle, 

29  Iowa,  567.    Cttod,  35  Id.,  564. 

Creal  v.  City  of  Keokuk,  4  G.  Gieene,  47. 
Cited,  9  Iowa,  235.  Followed,  12  Id.,  269. 
14  Id.,  298;  24  Id.,  346;  29  Id.,  155;  30  Id., 
267;  34  Id..  271. 

Creighton  v.  Gk>rdon,  Moms,  40.  Cited,  4 
Iowa,  565;  34  Id.,  453. 

Crew  V.  MoCliing,  4  G.  Greene,  153.  Over- 
ruled, 1  Iowa,  547. 

Crick  V.  MoClintook,  4  G.  Gieene,  290.  Fol- 
lowed and  approved,  13  Iowa,  564. 

Chittenden  v.  Hobbs,  9  Iowa,  417.  Cited, 
41  Id.,  500.  Followed,  11  Id.,  449;  38  Id., 
102;  41  Id.,  497. 

Crooker  v.  Bobertson,  8  Iowa,  404.  Fol- 
lowed, 14  Id.,  174.    Cited,  16  Id.,  173. 

Crookshank  y.  Mallory,  2  G.  Greene,  257. 
Cited,  2  Iowa,  477. 

Crosby  v.  Elkader  Lodge  No.  72,  16 

Iowa,  399.    Cited,  18  Id.,  55,  476;  23  Id.,  49; 
35  Id.,  249. 

Crosthwaite  v.  Byington,  11  Iowa,  532. 
Cited,  45  Id.,  240. 

Croston  y.  The  District  Township  of 
Dayton,  17  Iowa,  28.    Cited,  34  Id.,  514. 

Crossen  y.  White,  19  Iowa,  109.  Cited,  27 
Id.,  318;  38  Id..  699. 

Crouch  Y.  Crouch,  9  Iowa,  269.  Cited,  29 
Id.,  254. 

Crow,  McCreary  &  Crow  y.  Vance,  4 
Iowa,  434.  Followed,  11  Id.,  580;  14  Id., 
13.  Cited,  8  Id.,  147;  9  Id.,  299;  10  Id.,  263; 
14  Id.,  35;  20  Id.,  443;  24  Id.,  35;  33  Id.. 
308;  34  Id.,  394;  35  Id.,  249;  37  Id.,  572;  38 
Id.,  512. 

Crumley  y.  Adkins,  12  Iowa,  868.  Cited, 
20  Id.,  201. 


Oram  y.  Cotting,  22  Iowa,  411.  Cited,  23 
Id.,  445;  26  Id.,  76;  28  Id.,  77;  34  id.,  477; 
36  Id.,  381,  538. 

Culbertson  ft  Beno  y.  Lackey,  13  lewa, 

13.    Cited,  13  Id.,  250;  25  Id.,  398. 

Cummings  y.  The  D.  M^  W.  ft  8.  W.  B. 
B.  Co.  et  aL«  36  Iowa,  173.    Cited,  39  U^ 

«59o. 

Cummings  y.  Long,  16  Iowa,  41.  CU4d^  16 
Id.,  237;  35  Id.,  384;  39  Id.,  423. 

Cunningham  y.  Depew,  If  orris,  468.  Ap- 
proved, 11  Id.,  364. 

Cunningham  Y.  Felker,  26  Iowa,  117.  CHei, 

38  Id.,  108. 

Curl  Y.  Watson,  25  Iowa,  35.    Cited^  34  14., 

345;  35  Id.,  60;  44  Id.,  634. 

Currier  y.  Cleghom,  3  G.   Greene,  528l 

Cited,  6  Id.,  55. 

Curtis  Y.  Milliard  ft  Co.,  14  Iowa,  12& 
Followed  and  affirmed,  16  Id.,  405.  Ciied^  18 
Id..  55, 177. 

Curtis  Y.  O'Brien,  20  Iowa,  376.  Cited,  83 
Id.,  376. 

Curtis  Y.  Baymond  Bros,  ft  Co.,  29  lewa, 

52.    Followed,  29  Id.,  266. 
Curts  Y.  Scoles,  1  Iowa,  471.    Cited,  11  Id., 

295. 

Cutter  Y.  Fanning,  2  Iowa,  580.  Cited,  7 
Id.,  238;  9  Id.,  591;  11  Id.,  390. 
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DaileyY.Beynolds, 4 G.Greene, 434.  CHei 
and  approved,  4  Iowa,  425,  428;  17  Id.,  292; 
18  Id.,  300;  30  Id.,  77. 

Dalby  y.  Wolf  ft  Palmer,  14  Iowa,  128, 22B. 
CiUd,  15  Id.,  130;  37  Id.,  653. 

Dalter  y.  Lane  ft  Graye,  13  Iowa,  538. 
Cited,  30  Id..  437;  36  Id..  558;  46  Id.,  432. 

Dalsell  Y.  City  of  DaYenport,  12  Iowa,  487. 
Cited,  18  Id..  330;  37  Id.,  441. 

Danforth,  DaYis  ft  Co.  y.  Carter  ft  May, 
1  Iowa,  546.  Cited.  6  Id.,  56;  7  Id..  441,  504; 
8  Id.,  47,  321, 412;  9  Id.,  508, 544;  11  Id.,  141; 
12  Id.,  329. 

Danforth,  DaYis  ft  Co.  y.  Carter  &  May* 

4  Iowa,  230.  Cited,  9  Id.,  271;  11  Id.,  540, 
550;  12  Id.,  327.  Followed,  15  Id..  176;  32 
Id..  342. 

Danforth,  DaYis  ft  Co.  y.  Bapert,  11  I#w% 
547.    Followed,  15  Id.,  176;  82  Id.,  34S. 
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Daniels  ▼•  The  Cbioago  ft  N.  W.  B.  B. 
Co.,  35  Iowa,  129.  CiUd,  89  Id.,  343;  41  Id., 
422,  696;  45  Id.,  144. 

Darranoe  v.  Preston,  18  Iowa,  396.  CUedt 
26  Id.,  506;  27  Id.,  467;  31  Id.,  131,  400,  401; 
37  Id.,  341,  451;  38  Id.,  437. 

Darlington  v.  Effby,  13  Iowa,  177.  Cited, 
21  Id.,  42. 

Dangherty  y.  MoManns,  36  Iowa,  657. 
Cttod,42Id.,342. 

Davenport  y.  Cnmmings,  15  Iowa,  219. 
Cited,  15  Id.,  452, 454,492;  18  Id.,  259;  20  Id., 
203;  22  Id..  266;  24  Id..  507;  25  Id.,  584;  82 
Id..  518. 

Davenport  v.  Schmidt,  15  Iowa,  218.  Cited, 
44  Id.,  288. 

Davenport  v.  EUis,  22  Iowa,  296.  CiUd,  22 
Id.,  584. 

Davenport  v.  Wells,  3  Iowa,  242.  Cited,  40 
Id.,  285. 

Davenport  v.  Wells,  1  Iowa,  598.  Cited, 
21  Id.,  590;  87  Id.,  219;  88  Id..  631. 

Davenport,  City  of,  v.  Bird,  84  Iowa,  524. 
Cited,  37  Id.,  467. 

Davenport,  City  of,  v.  Davenport  Gas 
Light  ft  Coke  Co.,  15  Iowa,  6.  Cited,  32 
Id.,  119. 

Davenport,  City  of,  v.  Kelley ,  7  Iowa,  102. 
Cited,  11  Id.,  409,  587;  13  Id.,  212;  18  Id.,  66, 
430;  32  Id.,  82. 

D.  ft  8.  C.  B.  B.  Co.  V.  Super,  of  Webster 
Co.,  40  Iowa,  16.    Cited,  46  Id.,  828. 

Davenport,  City  of,  v.  Mississippi  ft 
Missouri  B.  B.  Co.,  12  Iowa,  539.  Ciud, 
12  Id.,  529;  16  Id.,  360.  362;  17  Id.,  123. 124; 
21  Id.,  224;  24  Id.,  440;  31  Id.,  495;  34  Id.. 
149. 

Davenport,  City  of,  v.  M.  ft  M.  B.  B.  Co., 

16  Id.,  348.    Cited,  32  Id.,  431;  39  Id.,  76. 

Davenport,  City  of,  v.  Peoria  M,  ft  F. 
Ins.  Co.,  17  Iowa,  27.  Cited,  26  Id.,  53.  58; 
29  Id.,  283. 

Davenport,  City  of,  v.  Stevenson,  34  Iowa, 
225.    Cited,  46  Id.,  380,  396. 

Davenport  Gkis  Light  ft  Coke  Co.  v.  City 
of  Davenport,  15  Iowa.  6.  Cited,  17  Id., 
163,  348.  349;  18  Id.,  131;  30  Id.,  257,  400; 
82  Id.,  442;  41  Id.,  682. 

Davenport  City  v.  The  Chicago,  B.  I.  ft 
P.  B.  Co.,  38  Iowa,  633.  Cited,  80  Id.,  88, 
178;  41  Id.,  139. 
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Davenport  Gas  Light  ft  Coke  Co.  v.  City 
of  Davenport,  13  Iowa,  229.  Cited,  13  Id., 
836;  15  Id..  255,  440.  Followed,  13  Id.',  588; 
15  Id.,  452;  16  Id.,  66,  343;  17  Id..  49;  18  Id., 
248;  20  Id.,  473;  21  Id.,  568;  23  Id..  13, 184, 
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482. 

Davenport  Mutual  Savings  Fund  ft 
Loan  Association  v.  Schmidt,  15  Iowa, 
218.  Cited,  20  Id.,  250;  22  Id.,  38;  26  Id..  225; 
34  Id.,  246. 

Davenport  Savings  Fund  ft  Loan  Asso- 
ciation V.  North  American  Fire  Ins. 
Co.,  16  Iowa,  24.  Cited,  20  Id.,  54,  181;  21 
Id.,  189;  31  Id.,  476;  34  Id.,  231;  36  Id.,  340; 

37  Id.,  520;  44  Id.,  521. 
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ft  St.'  Paid  B.  B  Co.,  87  Iowa,  624.  Cited, 
88  Id.,  677;  39  Id.,  898. 

Davy  V.  B.,  C.  B.  ft  M.  B.  B.  Co.,  81  Iowa, 
558.    Cited,  S2  Id.,  b08. 

David  V.  Conrad  ft  Co.,  1  G.  Gieene,  386. 
Cited,  40  Id.,  118. 

David  V.  Biokabaugh,  82  Iowa,  540.  Cited, 
86  Id.,  210. 

Davidson  v.  FoUett,  27  Iowa,  217.  Cited^ 
39  Id.,  672. 

Davidson  v.  Overhulser,  8  G.  Gxeene,  196. 
Cited,  18  Iowa,  289. 

Davidson  v.  Smith's  ezr^s,  20  Iowa.  466. 
CUed,  26  Id.,  477;  28  Id..  314. 

Davidson  v.  Wheeler,  Mor.,  238.  Cited, 
14  Iowa,  268. 

Davis  V.  Burt,  7  Iowa,  56.  Cited  approving  'y, 
9  Id.,  104.  295.  419;  10  Id..  417,  589;  11  Id., 
430;  12  Id.,  512;  34  Id.,  234. 

Davis  V.  Bush,  7  Iowa,  36.    Cited,  41  Id. ,  500. 

Davis  V.  Bronson,  6  Iowa,  410,  420.  Cited, 
12  Id..  403;  15  Id., 353;  16  Id.,  52;  22  Id.,  587; 
24  Id.,  329;  25  Id.,  504;  38  Id.,  424. 

Davis  ft  Co.  V.  Cobban,  39  Iowa,  892.  Cited, 
46  Id.,  16. 

David  V.  Bansom,  1  G.  Greene,  883.  Cited, 
1  Iowa,  90;  12  Id.,  403. 

Davis  V.  The  Hartford  Lis.  Co.,  13  Iowa, 
69.    Cited,  26  Id.,  53;  83  Id.,  831. 

Davis  V.  .2Etna  Ins  Co.,  9  Iowa,  45.    Cited, 

38  Id.,  165. 

Davis  V.  Allamakee  Co.,  40  Iowa,  217. 
dud,  40  Id.,  397. 
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Davis  ▼•  Bonar,  15  Iowa,  171.  Followed,  17 
Id.,  183. 

Davis  V.  Depew,  2  G.  Greene,  160.  Cited, 
2  Iowa,  49. 

Davis  V.  Curtis,  2  G.  Greene,  575.  Cited,  21 
Iowa,  157. 

Davis  V.  Fish,  2  G.  Greene,  447.  Cited,  84 
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Davis  V.  Fish,  1  G.  Greene,  406.  Cited,  2 
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375;  15  Id.,  245;  19  Id.,  99;  20  Id.,  244;  23 
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519;  26  Id.,  347;  30  Id.,  69;  38  Id.,  481;  39 
Id.,  117;  45  Id.,  92. 

Davis  V.  Simma,  14  Iowa,  154.  Cited,  18 
Id.,  344. 

Davis  V.  Slater,  17  Iowa,  250.  CUed,  22  Id., 
589;  25  Id.,  392;  42^  Id.,  302. 

Davis  V*  Stevens,  3  Iowa,  158.  Cited,  5  Id., 
324;  6  Id.,  501;  10  Id.,  503. 

Davis  V.  City  of  Dubuque,  20  Iowa,  458. 
Cited,  86  Id.,  405. 

Davis  V*  Burlington  S&  Missouri  B.  B. 
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475;  32  Id.,  378;  34  Id.,  506;  37  Id.,  348;  38 
Id.,  251. 

Davis  ii  Co.  V.  Buchanan  At  Bone,  12 
Iowa,  575.  Cited,  16  Id.,  146i  21  Id.,  496;  23 
Id.,  46. 

Davis V.  Milbum, 3 Iowa,  163.  Cited,  Sid., 
226;  16  Id.,  206,  495. 

Davis  County  v«  Horn,  4  G.  Greene,  94. 
Cited,  17  Iowa,  63. 

Davis,  Moody  At  Co.  v.  Kelley,  14  Iowa, 
523.    Cited,  18  Id.,  10,  102,  256;  24  Id.,  76. 

Davis,  Sawyer  At  Co.,  v«  Strohm,17  Iowa, 
421.  Cited,  20  Id.,  427;  22  Id.,  237;  32  Id., 
180;  34  Id.,  305.  879;  37  Id.,  127. 

Davis  V.  Spaulding,  36  Iowa,  610.  Cited,  40 
Id.,  547. 

Davis  S&  Bro.  v«  Woolnough,  9  Iowa,  104. 
Cited,  10  Id.,  147;  16  Id.,  367;  19  Id.,  49;  20 
Id.,  342;  26  Id.,  343,  346;  27  Id.,  858;  37  Id., 
465.    Ee-affirmed,  14  Id.,  217. 


Dawson  v.  Wisner,  11  Iowa,  6.  Fodowed^ 
16  Id.,  186;  33  Id.,  312. 

Day  V.  Baldwin,  34  Iowa,  380.  Cited,  36  Id., 
581. 

Day  V.  Griffith,  15  Iowa,  104.  Cited,  19  Id., 
491;  20  Id.,  362;  24  Id.,  27;  34  Id.,  282;  38 
Id.,  217. 

Dean  v.  Gk>ddard,  13  Iowa,  292.  Cited,  16 
Id.,  15;  26  Id.,  119;  28  Id.,  248;  30  Id.,  65. 

Dean  v.  Morris,  4  G.  Greene,  312.    CiUd, 

8  Iowa,  435;  18  Id.,  164;  19  Id.,  446;  45  Id., 
34. 

Dean  v.  White  ^  Haight,  5  Iowa,  266. 
Cited,  45  Id.,  255. 

Deaton  v.  Folk  County,  9  Iowa,  594.  Cited, 
11  Id.,  17;  18  Id.,  338. 

Decatur  County  v.  Clements,  18  Iowa,  536. 
Cited,  22  Id.,  230,  325;  27  Id.,  365;  29  Id., 
509;  34  Id.,  490. 

Decatur  County  v.  MaxweU,  26  Iowa,  398. 
Cited,  33  Id.,  346. 

De  Camp  v.  Mississippi  9i  Missouri  B. 
B.  Co.,  12  Iowa,  348.  CiUd,  30  Id..  203;  41 
Id.,  362;  44  Id.,  317;  46  Id.,  402. 

Decorah,  Town  of,  v.  Bullis,  25  Iowa,  12. 
Cited,  26  Id.,  348. 

Decorah,  Town  of^  v.  Gillis  At  Espy,  19 

Iowa,  234.    Cited,  ^  Id.,  Si. 
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Ckmdy  ▼.  Chicago  At  N.  W.  B.  B.  Co.,  30 

Iowa,  420.    Cited,  33  Id.,  188,  398;  36  Id., 
122. 

Gkmts  V.  Clark,  31  Iowa,  254.  Cited,  41  Id., 
521. 

Garber  ▼•  Clayton  County,  19  Iowa,  29. 
Cited,  23  Id.,  587;  25  Id.,  446;  39  Id.,  245. 

Gkurber  v.  Morrison  &  White,  5  Iowa,  476. 
Cited,  10  Id.,  336,  342;  11  Id.,  8, 13. 

Gardner  v.  Baker,  guard.,  25  Iowa,  343. 
Cited,  26  Id.,  287. 

Gkurdner  v.  Cole,  21  Iowa,  205.  Cited,  21 
Id.,  462;  23  Id.,  403;  35  Id.,  298;  44  Id.,  646. 

(Gardner  ▼.  Weston,  18  Iowa,  533.  Cited, 
22  Id.,  224;  32  Id.,  298;  37  Id.,  310;  38  Id., 
577. 

GkurlandT.Wholeham,20Iowa,271.  Cited, 
41  Id.,  687. 

Gtamer  v.  Fomroy,  11  Iowa,  149.  Cited,  13 
Id.,  22;  16  Id.,  58;  20  Id.,  295;  27  Id.,  531. 

Grarrett  ▼.  C.  &;  N.  W.  B.  Co.,  36  Iowa,  121. 
CUed,  41  Id.,  196. 

Ghirretson  v.  Boeder,  23  Iowa,  21.  Cited, 
45  Id.,  398. 

Grarretson  v.  Soofleld,  44  Iowa,  35.    Cited, 

44  Id.,  491. 

Garretson  ▼.  Van  Loon,  3  G.  Greene,  128. 
CiUd,  19  Iowa,  529;  27  Id.,  519. 

Gkurth  Y*  Cooper  it  Smith,  12  Iowa,  364. 
Cited,  24  Id.,  448. 

Garvin  V.  Hatcher,  39  Iowa,  685.  Approved, 

45  Id.,  45. 

Gkurvin  v.  Wells,  8  Iowa,  286.  Cited,  22  Id., 
569;  30  Id.,  294. 

Gaskell  ▼.  Case,  18  Iowa,  147.  Followed,  22 
Id.,  376.    aud,  23  Id.,  377,  83  Id.,  108. 

Gkttes  v.  Beynolds,  18  Iowa,  1.  Cited,  19 
Id.,  164;  31  Id.,  341. 

Gkttes  ▼•  B.,  C.  B.  &  M.  B.  B.  Co.,  89 1«wa, 
45.    Followed, 4&ld„  lis. 

Gktveny  v.  Hinton,  2  G.  Greene,  344.  Cited, 
4  Id.,  180. 

Gates  &  Co.  ▼.  Gk>uld,  9  Iowa,  599.  Cited, 
12  Id.,  829. 

Gay  T.  Lord,  1  G.  Greene,  78.  Cited,  3  Id., 
361;  4  Id.,  295. 


Gaylord  ▼•  Soarff,  6  Iowa,  179.  Followed, 
10  Id.,  526.  Cited,  17  Id.,  176;  22  Id.,  21; 
31  Id.,  127;  39  Id.,  542. 

Gear  v.  Dubuque  &  Sioux  City  B.  B. 
Co.,  20  Iowa,  523.  Cited,  28  Id.,  453;  38 
Id.,  320. 

Gebhard  v.  Satler,  40  Iowa,  152.  Cited,  44 
Id.,  357. 

Geebriok  v.  State  of  Iowa,  5  Iowa,  491. 
Cited,  8  Id.,  397;  14  Id.,  230,  231;  33  Id.,  135. 

Gelpcke,  Winslow  &  Co*  v.  Blake,  15 

Iowa,  387.    Followed  and  approved,  15  Id., 
452.    Cited,  31  Id.,  502;  37  Id.,  86. 

Gelpcke,  Winslow  &  Co.,  v.  Blake,  19 

Iowa,  263.    Cited,  33  Id.,  355. 

Gelpcke,  Winslow  &;  Co.  ▼.  LoveU,  18 

Iowa,  17.    Cited,  28  Id.,  314;  37  Id.,  85. 

G^eorge,  adm'r,  etc.  ▼.  Gillespie,  4  G. 

Greene,  421.    Cited,  12  Iowa,  597;  17  Id.,  383. 

G^eorge  v.  Parker,  County  Judge,  16  Iowa, 
530.    CiYfd,  21  Id.,  300, 335. 

Genther  v.  Fuller,  36  Iowa,  604.  Cited,  44 
Id.,  655;  45  Id.,  457. 

Getchell  it  Tichenor  ▼•  Allen,  34  Iowa, 
559.  Cited,  42  Id.,  295;  44  Id..  77;  45  Id., 
194, 618.    Distinguished,  46  Id.,  413. 

German  ▼.  The  Maquoketa  Savings  Bnc, 

38  Iowa,  368.    Cited,  45  Id.,  220. 

Gibson  ▼.  Howe.  37  Iowa,  168.  Cited,  46 
Id.,  230. 

Gifford  ▼.  Workman,  15  Iowa,  34.  Cited, 
34  Id.,  384. 

Gilbert  v.  Hosier,  11  Iowa,  498.  Cited,  18 
Id.,  26. 

Gilbert  V.  Moline  Water  Power  ManuTg 
Co.,  19  Iowa,  319.  Cited,  35  Id.,  206;  86  Id., 
118. 

Gilchrist  ▼.  Moore,  7  Iowa,  9.  Cited,  24 
Id.,  328. 

Gillis  ▼.  Black,  6  Iowa,  439.  Cited,  8  Id., 
383, 885;  17  Id.,  278. 

Gills  V.  Mathews,  4  G.  Greene,  254.  Ap- 
proved, 1  Iowa,  35;  5  Id.,  386. 

Gillain  v.  Huber,  4  G.  Greene,  155.  Fol- 
lowed, 4  Iowa,  154;  16  Id.,  536. 

Gillett  V.  Edgar,  22  Iowa,  298.  Cited,  86 
Id.,  614. 

Gillett  ▼.  Foreman,  Blake  &  Axtell,  11 
Iowa,  512.    Cited,  17  Id.,  585. 

GiUett  V.  Hill,  82  Iowa,  220.  Cited,  85  Id., 
502;  42  Id.,  349. 
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GUmore  &  Smith  v.  Ferguson  &  Casaelly 
28  Iowa,  422.    Citsd,  80  Id.,  189. 

Gilmore  Sd  Smith  v.  Ferguson  At  Cassell, 

28  Iowa,  220.    Cited,  29  Id.,  122;  32  Id.,  447; 

38  Id.,  633. 

Gilroy  ▼.  Alis,  22  ,Iowa,  172.  CUed,  40  Id., 
310. 

Gllrath  v.  Gilruth,  20  Iowa,  225.  Cited,  and 
distinguished,  46  Id.,  444,  649. 

Gllrath  v.  Gilruth,  40  Iowa,  346.  Cited,  44 
Id.,  683. 

Gilson  V.  Johnson,  4  Iowa,  463.  Cited,  17 
Id.,  173,  18  Id.,  58. 

Gimble  ▼.  Aokly,  12  Iowa,  27.  Cited,  16  Id., 
237;  34  Id.,  159. 

Givens  ▼.  Campbell,  20  Iowa,  79. .  Cited,  33 
Id.,  149. 

Givens  ▼.  Decator  County,  9  Iowa,  278. 
Cited,  20  Id.,  33. 

Gladson,  adm'r,  ▼.  Whitney,  9  Iowa,  267. 
Cited,  15  Id.,  193;  16  Id.,  5;  22  Id.,  21;  35  Id., 
550. 

Glenn  ▼•  Carson,  3  G.  Greene,  429.  Ap- 
proved, 13  Iowa,  107.  Cked,  22  Id.,  438;  32 
Id.,  41. 

Glenn  ▼.  Glenn,  17  Iowa,  498.  Cited,  23 
Id.,  74. 

Glenn  v.  Maloney,  4  Iowa,  314.  Cited,  22 
Id.,  39;  30  Id.,  438. 

Glick  V.  Hartman,  10  Iowa,  410.  Followed, 
and  approved,  11  Id.,  48.    Cited,  20  Id,  275. 

Gk>ddard  ▼.  Cunningham,  6  Iowa,  400. 
Cited,  25  Id.,  293. 

Gorkey  ▼•  Knapp,  44  Iowa,  32.  Cited,  46 
Id.,  47. 

Goldsmith  v.  Clausen,  14  Iowa,  278.  Die- 
tinguished  and  explained,  44  Id.,  202. 

GkxKl  ▼.  Morley,  28  Iowa,  188.  Cited,  32  Id., 
478;  37  Id.,  594;  43  Id.,  21. 

Gk>odrich  ▼.  fieaman,  37  Iowa,  563.    Cited, 

39  Id.,  650;  41  Id.,  189;  43  Id.,  323. 
GkKKlrioh  v.  Conrad,  24  Iowa,  254.    Cited, 

32  Id.,  457;  38  Id.,  531;  39  Id.,  41;  46  Id., 
657. 

Goodpaster  y.  Porter  At  Courtney,  11 

Iowa,  161.    CiUd,  26  Id.,  208;  27  Id.,  103;  30 
Id.,  285. 

Gtoodpaster  y.  Voris,  8  Iowa,  334.  Cited,  8 
Id.,  395. 

Gordon  y.  Harding,  88  Iowa,  550.  Cited, 
34  Id.,  380;  39  Id.,  197. 


Gordon  y.  Mounts,  8  G.  Greene,  248.  Cited^ 
1  Id.,  499.    Approved,  3  Id.,  132. 

Gordon  y*  State  of  Iowa,  3  Iowa,  410. 
CUed,  3  Id.,  418;  12  Id.,  482,  487.    Followed, 

17  Id.,  11;  27  Id.,  214. 

Gk>rdon,  adm'r,  y.  Pitt,  8  Iowa,  385.  Cited, 
6  Id.,  401;  11  Id..  8;  16  Id.,  185;  18  Id.,  289; 

31  Id.,  130.    Followed,  16  Id.,  186. 

Gk>rdon  &  Washburn  y.  Higley,  Monis, 
13.    Cited,  25  Iowa,  266. 

Gordon  &  Washburn  y.  Janney  Sd  Co., 

Morris,  182.    Ct^,  20  Id.,  266. 

Gk>uld  y.  Woodward,  4  G.  Greene,  82. 
Cited,  19  Iowa,  287. 

Gk>urley  y.  Carmady,  23  Iowa,  212.  Ap' 
proved,  29  Id.,  254. 

Gk>yer  y.  Dill,  3  Iowa,  387.  Cited,  6  Id.,  99; 
10  Id.,  119;  .17  Id.,  35;  20  Id.,  448. 

Gk>wer  y.  Doheney,  33  Iowa,  36.  Cited,  35 
Id.,  298,  386;  36  Id.,  537;  38  Id.,  108;  40  Id., 
114;  42  Id.,  347,  428. 

Gk>wer  At  Holt  y.  Carter  &  Shattuck,  3 

Iowa,  244.  CiUd,  9  Id.,  202;  29  Id.,  120;  30 
Id.,  131;  32  Id.,  447.    Followed,  19  Id.,  433. 

Gk>wer  y.  Halloway,  13  Iowa,  154.    Cited^ 

32  Id.,  585;  33  Id.,  409:  37  Id.,  249;  38  Id., 
87;  40  Id.,  586. 

Gk>wer  y.  Winchester,  33  Iowa,  303.  Cited, 
34  Id.,  383;  36  Id.,  583;  37  Id.,  572;  38  Id., 
18,  116;  42  Id.,  263. 

Grable  y.  State  of  Iowa,  2  G.  Greene,  559. 
CiUd,  I  Iowa,  22;  19  Id..  99;  30  Id.,  169. 

Grace,  ex  parte,  12  Iowa,  208.  Cited,  29  Id., 
333;  30  Id.,  28. 

Grady  y.  State  of  Iowa,  4  Iowa,  461.  Fol- 
lowed, 12  Id,,  ^65,  C^«(f,20Id.,200;32Id.,518. 

Graham  y.  Dixon,  16  Iowa,  310.  Cited,  28 
Id.,  499. 

Graham  y.  Wood,  15  Iowa,  600.  Cited,  16 
Id.,  589. 

Grant  y.  Green,  41  Iowa,  88.  Cited,  42  Id., 
293,  521. 

Grant  y.  WhitweU,  Marsh  &  Talbott,  9 

Iowa,  152.  Followed,  10  Id.,  592;  12  Id., 
486;  24  Id.,  355;  32  Id.,  549.  CiUd,  24  Id., 
351;  19  Id.,  354. 

Grant,  receiyer,  y.  City  of  I>ayenport» 

18  Iowa,  179.    CiUd,  22  Id.,  358. 

Grant  et  aL  y.  City  of  Dayenport,  36 
Iowa,  396.  CiUd,  39  Id.,  143;  42  Id.,  617. 
Distinguished,  46  Id.,  28. 


460 


CASES  CITED,  FOLLOWED, 


Orapengether  ▼.  FejerTary,  9  Iowa*,  163. 
CUed,  9  Id.,  299;  11  Id.,  683;  13  Id.,  275,  543; 
14  Id.,  379, 388, 17  Id.,  506;  18  Id.,  76;  19  Id., 
286,  379;  20  Id.,  504;  22  Id.,  21;  30  Id.,  69;  33 
Id.,  289;  38  Id.,  195. 

Oraah  v.  Sater,  6  Iowa,  371.  Cited,  10  Id., 
589;  11  Id.,  140;  40  Id.,  527, 

Graves  &  Co.  ▼.  Alden,  13  Iowa,  573.  Cited, 
21  Id.,  585;  32  Id.,  539. 

Graves  ▼.  Cole»  1  G.  Greene,  405.  Cifsd,  3 
Id.,  158,  577;  33  Iowa,  582. 

Graves  v.  Cole,  2  G.  Greene,  467.  Cited,  3 
Id.,  158. 

Graves  v.  Graves,  36  Iowa,  810.  Followed, 
46  Id.,  445. 

Graves  v.  Steele,  comity  judge,  4  G. 
Greene,  377.    died,  15  Iowa,  374. 

Gray  v.  B.  &  M.  B.  B.  Co.»  37  Iowa,  119. 
Cited.  39  Id.,  221;  43  Id.,  209. 

Gray  v.  Coan,  30  Iowa,  536.  Ciud,  38  Id., 
148;  40  Id.,  536. 

Gray  v.  Coan,  23  Iowa,  344.    Cited,  33  Id., 
228;  40  Id.,  197. 

Gray  v.  Earle,  13  Iowa,  188.  Cited,  29  Id., 
403;  38  Id.,  667;  39  Id..  377. 

Gray  v.  Ferreby,  36  Iowa,  146.  CUed,  37 
Id.,  40. 

Gray  v.  Bagan,  37  Iowa,  688.    Cited,  38  Id., 

295. 

Gray  v.  Daniels,  2  Iowa,  126.  Cited,  43  Id.,  46. 

Gray,  Phelps  &  Co.  v.  Montgomery,  17 

Iowa,  66.    Cited,  20  Id.,  295. 

Gray  v.  McLaoghlin,  26  Iowa,  279.  Cited, 
42  Id.,  658. 

Graydon,  Stanwick  At  Co.  v.  Patterson 
A;  Co.,  13  Iowa,  256.    Cited,  41  Id.,  684. 

Greasons  v.  Davis,  9  Iowa,  219.  Cited,  24 
Id.,  188;  31  Id.,  401;  38  Id.,  241. 

Greble  v.  The  City  of  Sioux  City,  38 
Iowa,  390.    Ctferf,  42  Id.,  424. 

Greeley  v.  County  of  Lyons,  40  Iowa,  72. 
Followed,  45  Id.,  176. 

Green  v.  Austin,  7  Iowa,  521.  CUed,  32  Id., 
183. 

Green  &;  Dinsmore  v.  Soranage,  19  Iowa, 
461.    Cited,  41  Id.,  41S, 

Green  At  Co.  v.  Thompson,  33  Iowa,  293. 
Cited,  34  Id.,  248. 

Green  v.  Ely,  2  G.  Greene,  508.  Cited,  4  Id., 
113;  7  Iowa,  79. 


Greene  At  Stone  v.  MoFadden,  Sells  S^ 

Co.,  5  Iowa,  549.    Cited,  13  Id.,  564. 

Greene  v.  Turner,  38  Iowa,  112.  Cited,  38 
Id.,  19;  42  Id.,  262;  44  Id.,  443. 

Greenheld  V.  Stanforth,  21  Iowa,  595.  Cited^ 
23  Id.,  369. 

Greenleaf  V.  The  Dubuque  At  Sioux  City 
B.  B.  Co.,  33  Iowa,  52.    Cited,  39  Id.,  621. 

Greenleaf,  adm'r,  v.  Illinois  Central  R. 
B.  Co.,  29  Iowa,  14.  Cited,  32  Id.,  180, 368; 
33  Id.,  57;  36  Id.,  38;  37  Id.,  322;  38  Id.,  280; 
40  Id.,  344;  43  Id.,  671;  44  Id.,  137;  45  Id., 
664. 

Greenough,  Cook  it  Co*  v.  .Sheldon,  9 

Iowa,  503.    Ci<«<l,12Id.,234,329;26Id.,401. 

Greenoiigh  v.  Wiggington  At  Wife,  2  G. 

Greene,  435.  Cited,  4  Iowa,  389;  12  Id.,  422; 
17  Id.,  402;  26  Id.,  306;  33  Id.,  228;  36  Id., 
166. 

Greff  V.  Blake,  16  Iowa,  222.  Cited,  13  Id., 
381;  33  Id.,  189;  35  Id.,  380;  42  Id.,  306. 

Greither  v.  Alexander,  15  Iowa,  470.  Cited, 
25  Id.,  58;  32  Id.,  419;  30  Id.,  115;  38  Id., 
532,  656. 

Gribble  v.  State  of  Iowa,  3  Iowa,  217. 
Followed,  16  Id.,  407.  Cited,  22  Id.,  255, 
399. 

Griffin  v.  Moss,  3  Iowa,  261.  Ciud,  4  Id., 
465;  18  Id.,  58;  21  Id.,  300;  36  Id.,  43;  39  Id., 
517. 

Griffin  v.  Seymour,  15  Iowa,  30.    Cited,  37 

Id..  77. 

Griffith  V.  Lovell,  26  Iowa,  226.  Cited,  37, 
Id.,  77;  41  Id.,  585. 

Griffith  V.  Burden,  a5  Iowa,  138.  Cited,  39 
Id.,  654. 

Grimes  v.  Semple,  39  Iowa,  570.  Cited^  45 
Id.,  701. 

Griffby  v.  Payne,  use  of  Clark,  Morris,  68. 
Cited,  14  Id.,  69. 

Grimes  v.  Martin,  10  Iowa,  347.  Cited,  11 
Id.,  540. 

Grimstead  v.  Briggs,  4  Iowa,  559.  Cited, 
13  Id.,  569. 

Grimmell,  ez'r,  v.  Warner,  31  Iowa,  11. 
Cited,  21  Id.,  428. 

Grinnell  v.  The  Mississippi  At  Missouri 
B.  B.  Co.,  18  Iowa,  570.  Cited,  18  Id.,  09; 
19Id.,415;30Id.,  266,  529. 

Griswold  v.  Wilson,  36  Iowa,  156.    CUed, 
t    40  Id.,  483. 
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Gkywer  v.  Carter,  3  Iowa,  244.  Cited,  25 
Id.,  30;  29  Id.,  121;  30  Id.,  132. 

arabe  ▼.  Wells,  84  Iowa,  148.  Cited,  34 
Id.,  146;  40  Id.,  101;  41  Id.,  505. 

Quenther  ▼.  DeweiB,  11  Iowa,  133.  dud, 
12  Id.,  403;  25  Id.,  504;  28  Id.,  390;  33  Id.,  43; 
38  Id.,  124;  46  Id.,  301. 

Quengerioh  ▼.  Smith,  34  Iowa,  348.    Cited, 

38  Id.,  400. 

Quengerioh  t.  Smith,  36  Iowa,  587.  Cited, 
37  Id.,  177;  41  Id.,  687. 

Ouesdorf  ▼•  Qleason,  10  Iowa,  495.  Cited, 
32  Id.,  207. 

Guest  V.  Byington,  14  Iowa,  30.  died,  38 
Id.,  512;  41  Id.,  521. 

Quthrie  County  ▼•  Carroll  County,  34 
Iowa,  108.  CiUd,  36  Id.,  51.  Followed,  45 
Id.,  455. 

Quthrie  y.  Humphrey,  7  Iowa,  23.  Cited, 
9  Id.,  48;  10  Id.,  390;  14  Id.,  157;  19  Id.,  84; 

39  Id.,  648. 

Gkiynn  v.  Turner,  18  Iowa,  1.  Cited,  28 
Id.,  354. 

H. 

Hackett  v.  High,  28  Iowa,  539.  dUd,  32 
Id.,  528;  37  Id.,  313. 

Hackworth  ▼.  Zollers,  30  Iowa,  438.  Cited, 
41  Id.,  698;  46  Id.,  432. 

Hagan  ▼.  Buroh,  8  Iowa,  309.  dUd,  20  Id., 
431. 

Hahn  t.  Cummings,  8  Iowa,  583.  Cited,  8 
Id.,  371;  13  Id.,  4;  19  Id.,  164;  31  Id.,  341. 

Hagge  ▼.  Veiths,  1  Iowa,  163.  Cited,  8  Id., 
286. 

Haight  At  Bro.  v.  Steamboat  Henrietta, 

4  Iowa,  472.  Followed,  IS  Id.,  Ill,   Cited,  11 
Id.,  351. 

Haight  V.  City  of  Keokuk,  4  Iowa,  199. 
Cited,  12  Id.,  254;  16  Id.,  383;  18  Id.,  196;  22 
Id.,  358;  32  Id.,  108;  42  Id.,  361,  641. 

Hale  V.  HeasUp,  16  Iowa,  451.  Cited,  18  Id., 
256,  581;  19  Id.,  432;  20  Id.,  513;  21  Id.,  534; 
23  Id.,  211;  45  Id..  450. 

Hale  ▼.  Van  Saun  &  Hunt,  18  Iowa,  19. 
Cited,  30  Id..  399;  34  Id.,  245,  268;  37  Id., 
630;  42  Id.,  597;  46  Id.,  595. 

Haley,  adm'r,  v.  The  Chicago  &  North- 
western B'y  Co.,  21  Iowa,  15.  dted,  24 
Id.,  558;  29  Id.,  58;  32  Id.,  149;  36  Id.,  40;  88 
Id.,  296. 


Hall  ▼.  Savill,  3  G.  Greene,  37.  Cited,  4  Iowa, 
575;  19  Id.,  39;  25  Id.,  193;  30  Id..  271. 

Hall,  adm'r,  ▼  MoHenry,  19  Iowa,  521. 
CiUd,  21  Id..  246;  29  Id.,  526;  34  Id..  442;  36 
Id..  115;  43  Id.,  509.  Followed,  46  Id.,  516, 
552. 

Hall  ▼.  The  iBtna  Manufacturing  Co., 

30  Iowa,  215.    Cited,  34  Id.,  524;  35  Id.,  115. 

Hall  V.  Biever,  Morris  113.  Cited,  4  Iowa, 
172. 

Hall  ▼•  Crouse,  14  Iowa,  487.  Cited,  17  Id., 
497. 

Halll  V.  Denise,  6  Iowa,  584.  Followed,  12 
Id.,  360.    Cited,  2b  Id,,  U. 

Hall ▼.  Doran,  6  Iowa,  433.  Cited^S  Id.,  228; 
10  Id.,  343;  11  Id..  70;  13  Id.,  368;  15  Id., 
274;  17  Id.,  321;  23  Id.,  217. 

Hall  V.  Doran  &;  Baker,  13  Iowa,  368. 
Cited,  39  Id.,  512. 

Hall  V.  Hunter,  4  G.  Greene,  539.  Cited,  10 
Iowa,  342;  11  Id.,  285;  16  Id.,  185;  20  Id.,  427; 
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Id.,  201;  31  Id.,  558;  34  Id.,  189. 

Holman  ▼.  Clark,  10  Iowa,  428.  FoUotced, 
11  Id.,  300.  Cited,  13  Id.,  5;  24  Id.,  169, 396; 
31  Id.,  181;  32  Id.,  373;  36  Id.,  591;  38  Id.,  95. 

Holmes  t.  State  of  Iowa,  2  G.  Greene,  501. 
Cited,  S2  Id.,  121. 

Holmes  &  Avefrj  t.  Bndd,  11  Iowa,  186. 
Cited,  35  Id.,  261. 

Home  Insnrance  Company  t.  The 
Horthwestero   Paoket   Company,  82 

Io>wa,228.    COed,  37  Id.,  54. 

Hook  ▼.  Mowre,  17  Iowa,  195.  died,  21 
Id.,  213,  214,  215;  22  Id.,  265;  23  Id.,  74;  25 
Id.,  251,  398. 

Hopkins  t.  Grimes,  14  Id.,  173.    Followed, 

16  Id.,  329,  335;  86  Id.,  276. 

Hopping  ▼•  Bumam,  2  G.  Greene,  89.  Cited, 
2  Id.,  389;  3  Id.,  442;  4  Id.,  56;  1  Iowa,  823, 
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337,  340;  5  Id.,  104, 165;  10  Id.,  356;  22  Id., 
20;  42  Id.,  428.    Followed,  11  Id.,  18;  18  Id., 

477. 

Horseman  ▼.  Todhnnter,  12  Iowa,  280. 
CiUd,  14  Id.,  417;  18  Id.,  892. 

Horton  t.  Hojrt,  11  Iowa,  496.  Followed, 
18  Id.,  361. 

Hosmer,  adm'r,  t.  Burke,  26  Iowa,  353. 
Cited,  29  Id.,  145;  40  Id.,  126. 

Hoskins  ▼.  Hattenbaok  &  Chaifles,  14 

Iowa,  314.    Cited,  16  Id.,  311;  31  Id.,  463;  39 
Id.,  600. 

Hotohkiss  T«  Thompson,  Morris,  156.  Cited, 
4  Iowa,  180,  565. 

Hougham  ▼•  Harvy,  33  Iowa,  203.  Cited, 
38  Id.,  675;  42  Id.,  365. 

Houi)es  T.  Alderson,  22  Iowa,  160.  Cited, 
37  Id.,  607. 

Houston  ▼.  State  of  Iowa,  4  Iowa,  437. 
Cited,  18  Id.,  454. 

Houston  ▼•  Walcott  &  Co.,  7  Iowa,  178. 
Followed,  11  Id.,  19.  CUed,  14  Id.,  282;  16 
Id.,  313;  18  Id.,  112, 118;  29  Id.,  142;  37  Id., 
623. 

Houston,  gar.,  ▼•  Waloott,  1  Iowa,  86. 
Cited,  37  Id.,  223. 

Howe  ▼.  Mason,  14  Iowa,  510.  Cited,  18 
Id.,  155,  156. 

Howe  Maohine  Co.  ▼.  Snow,  32  Iowa,  433. 
CiUd,  87  Id.,  512. 

Howells  ▼.  Fattbn,  26  Iowa,  531.  Cited,  29 
Id.,  304;  33  Id.,  345;  34  Id.,  457. 

Howey  ▼.  Wiltrout,  10  Iowa,  105.  CiUd, 
14  Id.,  59;  23  Id.,  59. 

Hubbard  y.  Barnes,  29  Iowa,  239.  Cited, 
35  Id.,  385;  39  Id.,  422. 

Hubbard  ▼.  Curtis,  8  Iowa,  1.  Cited,  26 
Id.,  426;  30  Id.,  577;  35  Id.,  85,  271;  37  Id., 
230;  44  Id.,  560. 

Hubbard  ▼.  Long,  20  Iowa,  149.  Cited,  88 
Id.,  656. 

Hubbard  ▼•  Epperson,  40  Iowa,  408.  Cited, 

43  Id.,  418. 
Hubbard  ▼.  Board  of  Supervisors  of 

Johnson  Coimty,  20  Iowa,  130.    Cited,  24 

Id.,  34;  25  Id.,  812;  27  Id.,  352;  29  Id.,  311| 

32  Id.,  465. 

HubbeU  &  Bro.  ▼•  Beam,  31  Iowa,  289^ 
CiUd,  35  Id.,  233;  42  Id.,  892;  45  Id..  186. 

Hughes  ▼.  Bowen,  15  Iowa,  446.  Cited,  3^ 
Id.,  493. 


466 


CASES  CITED,  FOLLOWED, 


Hughes  ▼•  Cory,  adm'r,  20  Iowa,  399. 
Cited,  22  Id.,  266;  25  Id.,  480. 

Hughes  T.  Feeter,  23  Iowa,  547.  Cited,  26 
Id.,  287. 

Hughes  T.  Funston  is  Smith,  23  Iowa,  257. 
Cited,  81  Id.,  338. 

Hughes  ▼.  State  of  Iowa,  4  Iowa,  554. 
Cited,  10  Id.,  131. 

Hughes  ▼.  Lmdsey,  31  Iowa,  329.  Cited, 
44  Id.,  475. 

HuLghes  ▼•  The  Mississippi  is  Missouri 
B,  B.  Co.,  12  Iowa,  261.  Cited,  12  Id.,  269; 
24  Id.,  238,  244. 

Hughes  &  Dial  ▼•  Sheaf,  19  Iowa,  335. 
Cited,  38  Id.,  115;  42  Id.,  263.      . 

Hugus  V.  Strickler,  19  Iowa,  413.  Ciud,  19 
Id.,  516;  20  Id.,  598;  22  Id.,  165;  24  Id.,  504; 

30  Id.,  528.    Overruled  as  to  effect  of  want  of 
stamp,  32  Id.,  425;  33  Id.,  27. 

Hulbert  ▼.  Dyer,  36  Iowa,  475.  Cited,  41 
Id.,  475. 

Hull  &  Co.  ▼.  Alexander,  26  Iowa,  569. 
Cited,  31  Id.,  296. 

Hull  &  Argalls  ▼•  Marshall  County,  12 
Iowa,  142,  Affirmed,  13  Id.,  117.  Cited,  19 
Id.,  211;  31  Id.,  393;  39  Id.,  149, 162;  43  Id., 
60. 

HultK  ▼.  ZoUars,  39  Iowa,  589.  Cited,  42 
Id.,  579;  54  Id.,  201. 

Humer  ▼.  Humer,  3  G.  Greene,  42.  Cited, 
17  Id.,  63;  27  Id.,  78. 

Hummer  ▼.  Lookwood,  3  G.  Greene,  90. 
Ciud,  28  Id.,  259. 

Humphrey  ▼.  Beeson,  1 G.  Greene,  199, 214; 
Cited,  2  Id.,  388;  3  Id.,  397,  491,  500;  4  Id., 
460;  1  Iowa,  339;  16  Iowa,  15;  22  Id.,  26. 

Humphrey  ▼.  Burge,  1  G.  Greene,  223. 
Cited,  3  Iowa,  152. 

Humphrey  v.  Darlington,  15  Iowa,  207. 
Cited,  34  Id.,  519. 

Humphrey  ▼•  Moore,  17  Iowa,  198.    died, 

31  Id.,  287. 

Humphrey  ▼.  Ball,  4  G.  Greene,  204.  Cited, 
5  Iowa,  553. 

Humphreys  ▼.  Hojrt,  4  G.  Greene,  245. 
Approved,  11  Iowa,  402. 

Humphreys  ▼.  Humphreys,  Morris,  859. 
Cited,  16  Iowa,  555. 

Huner  v.  Doolittle,  3  G.  Greene,  76.  Ciud, 
9  Iowa,  387. 


Hunt  ▼.  Bratt,  23  Iowa,  171.  Cited,  24  Id., 
144;  30  Id.,  91;  34  Id.,  417;  39  Id.,  170. 

Hunt  ▼•  Coe,  15  Iowa,  197.  Cited,  20  Id., 
464. 

Hunt  ▼.  Collins,  4  Iowa,  56.  Cited,  8  Id., 
49;  18  Id.,  389. 

Hunt  ▼.  Free,  29  Iowa,  156.  Followed,  81 
Id.,  504;  33  Id..  149. 

Hunt  V.  Hoover,  24  Iowa,  231.  Cited,  29 
Id.,  487;  33  Id.,  511. 

Hunt  V.  Fostlewait,  28  Iowa,  427.  Cited^ 
29  Id.,  518. 

Hunt  V.  Bowland,  22  Iowa,  53.    Cited,  42 

Id.,  138,  671. 

Hunt  ▼.  Bowland,  28  Iowa,  349.  Cited,  88 
Id.,  572. 

Hunt  ▼.  Chicago  &  Northwestern  B.  B. 
Co.,  26  Iowa,  863.  Cited,  29  Id.,  58;  32  Id., 
360;  34  Id.,  348;  36  Id.,  39;  38  Id.,  90,  297; 
39  Id.,  645. 

Hunt  V.  Wells,  15  Iowa,  197.  died,  34  Id., 
457. 

Hunter  v.  Board  of  Supervisors,  33  lowat 
376.    Ciud,  ^  Id.,  85. 

Huntingdon  v.  Howe,  15  Iowa,  606.  CUed, 
38  Id.,  685. 

Huntingdon,  Wadsworth  &  Parks  v. 
Jewetts,  Tibbetts  &  Co.,  25  Iowa,  249. 
CiUd,  41  Id.,  585. 

Huntington  ▼•  Bissell,  10  Iowa,  145.  Cited, 
37  Id.,  465. 

Hurd  ▼•  GkOlaher,  14  Iowa,  394.  Cited,  16 
Id..  331. 

Hurley  v.  PoweU.  Levy  &  Co.,  31  Iowa, 
64.  aud,  37  Iowa,  563;  40  Id.,  68;  41  Id., 
173,  473;  44  Id.,  633. 

Hurley  ▼•  Street,  29  Iowa,  429.  Cited,  80 
Id.,  309. 

Hurley  ▼•  The  Dubuque  Qas  Light  is 
Coke  Co.,  8  Iowa,  274.  died,  12  Id.,  126; 
21  Id.,  280,  281. 

Hursh  ▼•  Streets  is  Trussell,  14  Iowa,  822. 
Followed,  16  Id.,  203.  Cited,  16  Id.,  494;  21 
Id.,  504;  26  Id.,  292. 

Hurst  ▼•  Sheets  is  Trussell,  21  Iowa,  501. 
Ciud,  37  Id.,  313. 

Huse  ▼•  Hamblin,  29  Iowa,  501.  Cited,  38 
Id.,  146, 414.    Followed,  46  Id.,  434. 

Huse  T.  MoDaniel,  33  Iowa,  406.  CiUd,  38 
Id.,  87. 
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Huston,  ezeo'r,  ▼.  Huston,  29  Iowa,  347. 
CiUd,  37  Id.,  669. 

Huston  ▼.  Seeley,  27  Iowa,  183.  Cited,  35 
Id.,  39;  42  Id.,  706, 

Huston  t.  Wolcott,  1  Iowa,  86.  Cited,  7 
Id.,  482. 

Hutchison  ▼,  Songster,  4  G.  Greene,  340. 
Cited,  20  Iowa,  431. 

Hutchison  &  Co*  v.  Watkins,  17  Iowa, 
475.    Ci/ed,  26  Id.,  384. 

Hyde  ▼.  Cole,  1  Iowa,  10.    Cited,  5  Id.,  425. 

Hyg^um  V.  JEtna  Ins.  Co.,  11  Iowa,  21. 
Cited,  13  Id.,  86. 

Hynek  v.  Englert,  11  Iowa,  210.  Ciud,  27 
Id.,  272,  467. 

Hypfher  ▼.  Walsh,  3  G.  Greene,  539.  Cited, 
17  Id.,  273. 

I. 

Independent  School  Dist.  of  Granville 
T.  Board  of  Supervisors,  25  Iowa,  305. 
Cited,  41  Id.,  33;  45  Id.,  394. 

Ind.  S.  Dist.  of  Georgia  v.  Ind.  S.  D.  of 
Victoria,  41  Iowa,  321.  Cited,  43  Id.,  446. 
Distinguished  and  explained,  45  Id.,  105,  394. 

Ind.  Dist.  of  Oakville  v.  Ind.  Dist.  of 
Asbury,  43  Iowa,  444.    Cited,  45  Id.,  394. 

Indianola,  City  of,  v.  Jones,  29  Iowa,  382. 
Cited,  38  Id.,  283;  42  Id.,  516. 

IngaUs  V.  Culberson,  43  Iowa,  265.  Cited, 
43  Id.,  292. 

Ingraham,  Kennedy  &  Day  v.  The  C, 
R.  I.  &  F.  B.  B.  Co.,  34  Iowa,  249.  Cited, 
36  Id.,  365.    Followed,  46  Id.,  395. 

Ingraham,  Kennedy  &  Day  v.  C,  D.  & 
M.  B.  B.  Co.,  38  Iowa,  696.  Explained, 
46  Id.,  368. 

Inskeep  v.  Inskeep,  5  Iowa,  204.  Cited,  20 
Id.,  25;  23  Id.,  446;  24  Id.,  226;  30  Id.,  197; 
36  Id.,  196. 

In  re  Curley,  34  Iowa,  174.  CiUd,  37  Id., 
625. 

Iowa  College  v.  City  of  Davenport,  7 
Iowa,  213.    Followed,  12  Id.,  269. 

The  I.  F.  &  S.  C.  B.  Co.  v.  Woodbury 
Co.,  36  Iowa,  498.  CUed,  39  Id.,  656;  43  Id., 
323. 

Iowa  Homestead  Co.  v.  Webster  Co., 
21  Iowa,  221.  Followed,  21  Id.,  235,  237. 
CiUd,  29  Id.,  248;  37  Id.,  483,  566;  89  Id., 
639;  41  Id.,  161;  43  Id.,  324. 


Iowa  Falls  &  S.  C.  B.  Co.  v.  Cherokee 
Co.,  37  Iowa,  483,  566;  39  Id.,  656;  41  Id., 
189;  43  Id.,  323. 

Iowa  &  Minnesota  B.  B.  Co.  v.  Perkins, 

28  Iowa,  281.    Cited,  31  Id.,  11,  101. 

Iowa  N.  C.  B'y  Co.  v.  Bitter,  36  Iowa, 
568.    Cf7«<f,  37  Id.,  364. 

Iowa  Bailroad  Land  Co.  v.  Sao'County, 

39  Iowa,  124.  Cited  and  followed,  37  Id.,  35; 
39  Id.,  114, 154,  174;  42  Id.,  505;  44  Id.,  461, 
641;  45  Id.,  177,  468. 

Ireland  v.  Elliott,  5  Iowa,  477.  Followed 
and  affirmed,  17  Id.,  471. 

Iowa  Bailroad  Land  Co.  v.  Soper,  39 

Iowa,  112.    Cited,  39  Id.,  150, 153,  174. 

Iowa  Bailroad  Land  Co.  v.  Story  Co., 

36  Iowa,  48.  Cited,  39  Id.,  509;  40  Id.,  466, 
524;  41  Id.,  29.   Distinguished,  4&ld„  230. 

Isett  &  Brewster  v.  Lucas,  17  Iowa,  503. 
Cited,  19  Id.,  335;  20  Id.,  186;  21  Id.,  506; 
26  Id.,  291;  42  Id.,  615;  45  Id.,  386;  46  Id., 
176. 

Iowa  Bailroad  Land  Co.  v.  Carroll  Co., 

39  Iowa,  151.    Cited,  45  Id.,  177,  568. 

Isett  &  Brewster  v.  Ogilvie  &  Co.,  9 
Iowa,  313.    Approved,  46  Id.,  240. 

Isabelle  v.  Crawford  Co.,  40  Iowa,  102. 
Cited,  41  Id.,  328. 

J. 

Jacobs  V.  Andrews,  4  Iowa,  506.  Cited,  36 
Id.,  242. 

Jacobs  V.  Porter,  34  Iowa,  341.  Approved, 
35  Id.,  60;  41  Id.,  671. 

Jack  V.  Naber,  15  Iowa,  450.  Cited,  15  Id., 
455;  20  Id..  204;  32  Id.,  518;  37  Id.,  89. 

Jackson  v.  The  Chicago  &  N.  W.  B.  B. 
Co.,  36  Iowa,  451.    Cited,  39  Id.,  46. 

Jamison  v.  Burton,  43  Iowa,  282.  Cited,  44 
Id.,  484. 

Jaquith  V.  Boyce,  42  Iowa,  406.  died,  461d., 
385. 

Jamison  v.  Beid,  2  G.  Greene,  394.  Fol- 
lowed, 1  Iowa,  185. 

Jarvis  v.  Warick,  10  Iowa,  29.    Cited,  29 

Id.,  450;  42  Id.,  640. 
Jasper  County,  use  of  School  Fund,  v. 

Bogers,  17  Iowa,  254.    Cited,  28  Id.,  77;  36 

Id.,  381. 
JeflOry  v.  Brokaw,  35  Iowa,  505.    Cited,  41 

Id.,  882. 
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JMHufSon  County  ▼•  Ford,  4  G.  Greene, 
967.    CtfocI,  d9  Iowa,  166. 

Jefl&ies  et  aL  ▼.  Lawrencoy  42  Iowa,  496. 
Cited,  44  Id.,  461. 

JefibrBon  County  v.  Savory,  2  G.  Greene, 
288.    Ct(e<;,  6  Iowa,  515. 

Jansen  t.  Efiby,  10  Iowa,  227.     FolUwed, 

12  Id.,  74;  14  Id.,  893,  896. 

Jefferson  County  ▼.  Fox,  Morris,  480.  Fol- 
lowed, 2  G.  Greene,  125;  16  Iowa,  586. 

Jemison  v.  Gray,  29  Iowa,  537.  Cited,  83 
Id.,  593;  37  Id.,  136;  38  Id.,  631;  48  Id.,  341. 

Jenkins  ▼.  Jenkins,  12  Iowa,  195.  Cited, 
21  Id.,  587;  35  Id.,  57;  42  Id.,  347;  43  Id.,  155; 
46  Id.,  473. 

Jenkins  ▼.  The  Burlington  &  Missouri 
B.  B.  Co.»  29  Iowa,  255.  Cited,  43  Id.,  501; 
45  Id.,  688. 

Jennings  v.  Wamook,  87  Iowa,  278.  Cited, 
44  Id.,  362. 

Jensen  t.  Woodbury,  16  Iowa,  515.  Cited, 
32  Id.,  496. 

Jewett  ▼•  Lyons,  8  G.  Greene,  577.  Cited, 
34  Id.,  186. 

Jewett  &  Boot  v.  Smart  &  Gillett,  11 
Iowa,  505.    Cited,  22  Id.,  392;  37  Id.,  519. 

Jewett  T.  Wanshura,  43  Iowa,  574.  Cited, 
43  Id.,  584. 

Jewett  &  Lovejoy  ▼•  Miller  &  Fuller,  12 
Iowa,  85.  CiUd,  15  Id.,  90;  31  Id.,  259;  35 
Id.,  383. 

Jewett  ▼.  Squires,  30  Iowa,  92.  Cited,  84 
Id.,  189;  41  Id.,  149. 

Jessup,  trustee,  ▼.  Bridge,  Dygert  & 
Odell,  11  Iowa,  572.    Followed,  15  Id.,  292. 

Jolly  ▼.  Jolly,  1  Iowa,  9.  Cited,  4  Id.,  513; 
26  Id.,  876;  36  Id.,  196. 

Johnson  ▼.  Barney  &  Co.,  1  Iowa,  531. 
Approved,  12  Id.,  476. 

Johnson  ▼.  Browne,  86  Iowa,  200.  Cited, 
40  Id.,  551;  41  Id.,  42;  44  Id.,  456;  45  Id., 
626. 

Johnson  t.  Collins,  14  Iowa,  68.  Cited,  30 
Id.,  113;  38  Id.,  397. 

Johnson  t.  Chase,  30  Iowa,  802.  CiUd,  87 
Id.,  156;  88  Id.,  496;  41  Id.,  172. 

Johnson  ▼.  Carson,  3  G.  Greene,  499.   Cited, 

13  Iowa,  148;  22  Id.,  20;  32  Id.,  807. 

Johnson  v.  Dodge,  19  Iowa,  106.  Cited,  25 
Id..  270:  81  Id..  400. 


Johnson  ▼•  Btomon,  19  Iowa,  56.  Cited^ 
20  Id.,  104;  27  Id.,  216;  32 Id.,  77;  38  Id.,  805; 
44  Id.,  309. 

Johnson  V.  Hopkins,  19  Iowa,  55;  Cited, 
20  Id.,  885,  388,  472;  24  Id.,  293;  38  Id.,  18; 
39  Id.,  507,  674. 

Johnson  ▼.  Knapp,  36  Iowa,  616.  Cited,  39 
Id.,  413;  43  Id.,  119. 

Johnson  t.  Lyon,  14  Iowa,  431.  Followed 
and  affirmed,  15  Id.,  213.  Cited,  16  Id.,  313; 
34  Id.,  579. 

Johnson  ▼.  McGrew,  11  Iowa,  151.  Cited, 
14  Id.,  14;  21  Id.,  585;  24  Id.,  14. 

Johnson  v.  McGrew,  42  Iowa,  555.  Cited, 
44  Id..  662.    Followed,  ^U.,^. 

Johnson  v.  M.  S.  Church,  4  Iowa,  180. 
CUed,  6  Id.,  131. 

Johnson  ▼.  Morrell,  13  Iowa,  300.  Fol- 
lowed, 13  Id.,  305.  Cited,  20  Id.,  62;  21  Id., 
42;  29  Id.,  294;  34  Id.,  384. 

Johnson  v.  Semple,  31  Iowa,  49.  Cited,  88 
Id.,  327;  45  Id.,  156. 

Johnson  ▼.  Triggs,  4  G.  Greene,  97.  CUed, 
5  Iowa,  463;  11  Id.,  31,  244;  14  Id.,  115, 522; 
19  Id.,  86;  24Id..  282;  30  Id.,  231;  36  Id.,  588; 
37  Id.,  178, 425. 

Johnson  v.  Butler,  1  Iowa,  459.  Cited,  11 
Id..  137;  31  Id.,  400. 

Johnson  &  Co.  v.  The  United  StateSt 

Morris,  423.    Affirmed,  1  Iowa,  122.    Cited^ 
5  Id.,  403. 

Johnson  &  Stevens  ▼.  Butler,  2  Iowa,  585. 
Cited,  6  Id.,  60;  34  Id.,  361;  37  Id.,  644. 

Johnson  County  ▼.  Bugg,  18  Iowa,  187. 
Cited,  18  Id.,  9;  23  Id.,  403;  26  Id.,  306,  477. 

Jones  ▼.  Berkshire,  15  Iowa,  248.  Cited,  25 
Id.,  98;  26  Id.,  347,  500;  45  Id.,  64. 

Jones  V.  Berryhill,  25  Iowa,  289.  CiUd,  80 
Id.,  174. 

Jones  V.  The  Chicago  &  N.  W.  B*y  Co., 

36  Iowa,  68.    Cited,  36  Id.,  553;  46  Id.,  159. 

Jones  V.  Clark,  34  Iowa,  590.  Cited,  44  Id., 
302. 

Jones  V.  Clark,  31  Iowa,  497.  Cited,  37  Id., 
691. 

Jones  V.  Clark,  87  Iowa,  586.    CUed,  41  Id., 

692. 

Jones  V.  Grosfhwaite,  17  Iowa,  898.  Cited, 
17  Id.,  513;  18  Id.,  9, 85;  19  Id.,  185, 283, 464, 
465;  21  Id.,  583;  22  Id.,  489;  23  Id.,  408;  24 
Id.,  812:  26  Id.,  806,  477,  479,  582;  27  Id, 
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845,  539;  S6  Id.,  166,  440.    Affirmed,  18  Id., 
138. 

Jones  T.  Bronskill,  18  Iowa,  129.  Cited, 
25  Id.,  222;  30  Id..  400;  82  Id.,  119. 

Jones  ▼.  Fennimore,  1 G.  Greene,  134.  Cited, 
8  Iowa,  193;  6  Id.,  162;  7  Id.,  4;  15  Id.,  90; 
25  Id.,  144. 

Jones  T.  Hockman.  12  Iowa,  101.  Cited, 
14  Id.,  424.  Followed,  16  Id.,  489.  Cited 
approvingly,  23  Id.,  514;  25  Id.,  180;  30  Id., 
486,  499;  34  Id.,  149. 

Jones  V.  Hackman,  16  Iowa,  487.  Cited, 
34  Id.,  149. 

Jones  ▼.  Ireland,  4  Iowa,  63.  Cited,  7  Id., 
144;  18  Id.,  280;  35  Id.,  508.  Followed,  15 
Id.,  463. 

Jones  ▼.  Jones,  19  Iowa,  236.  CiUd,  19  Id., 
495, 498, 499;  21  Id.,  514,  583;  28  Id.,  593;  33 
Id.,  596: 36  Id.,  313;  37  Id.,  48;  41  Id.,  93; 
46  Id.,  527. 

Jcmes  V.  Jones,  13  Iowa,  276.  Cited,  15  Id., 
497;  21  Id.,  497;  23  Id..  231. 

Jones  V.  Mnlliniz,  25  Iowa,  198.  Cited,  37 
Id.,  425. 

Jones  T.  Swan  &  Co.,  21  Iowa,  181.  Cited, 
23  Id.,  467;  35  Id.,  26, 373.  Followed,  46  Id., 
413. 

Jones  ▼.  State  of  Iowa,  1  Iowa,  395.   Cited, 

30  Id.,  197. 

Jones  ▼•  Smith,  6  lovra,  229.  CiUd,  20  Id., 
532. 

Jones  ▼.  The  Galena  &  Chioago  Union 
B.  R.  Co.,  16  Iowa,  6.  CUed,  17  Id.,  462; 
20  Id.,  221,  344,  345;  21  Id.,  105. 

Jones,  Soott  ^  Co  ▼.  Fennimore,  1  G. 

Greene,  134.    died,  I  Iowa,  521. 

Jones  &  Co.  ▼.  Middleton,  29  Iowa,  188. 
Cited,  83  Id.,  850. 

Jones  T.  Feasley,  8  G.  Greene,  52.  Cited,  8 
Iowa,  868;  16  Id..  287.    Followed,  11  Id.,  32. 

Jordan  t.  Henderson,  19  Iowa,  565.  Fol- 
lowed, 19  Id.,  567;  29  Id.,  145. 

Jordan  t.  Smith,  80  Iowa,  500.  Cited,  85 
Id.,  210. 

Jourdan  ▼.  Beed,  1  Iowa.  185.  Cited,  8  Id., 
192,  485;  5  Id.,  403;  7  Id.,  91;  9  Id.,  863;  11 
Id.,  402;  12  Id.,  68;  13  Id.,  601;  14  Id.,  368; 

31  Id.,  421,  478;  S3  Id.,  401;  87  Id.,  823;  89 
Id.,  438. 

Judah  ▼•  Stephenson,  10  Iowa,  498.  Cited, 
31  Id.,  400. 


Jadd  ▼.  Mosler,  80  Iowa,  423.  Cited,  86  M., 
134. 

Jiingk  V.  Jnngk,  5  Iowa,  541.  Cited,  18  M., 
18;  36  Id.,  196.  p 

Jnlien  Gas  Idght  Co.  ▼•  Hnrley,  11  Iowa, 

520.    Cited,  20  Id.,  45;  28  Id.,  801. 

K. 

Kamey  v.  Paisley,  18  Iowa,  89.  Cited,  14 
Id.,  376;  18  Id.,  815,  387;  34  Id.,  849. 

Karmuller  ▼•  Krots,  18  Iowa,  852.  Cited^ 
23  Id.,  589;  24  Id.,  61;  29  Id.,  160;  30  Id., 
890;  38  Id.,  479. 

Kaster  v.  Pease,  42  Iowa,  288.    Cited,  48  Id., 

598. 

Keek  v.  Board  of  Sapeirisors,  eto.,  87 

Iowa,  547.    Cited,  42  Id.,  627. 

Keeney  ▼•  Chilis,  4  G.  Greene,  416.  CUed,  6 
Iowa,  234. 

Keeney  ▼.  Lyon,  10  Iowa,  546.  Cited,  17 
Id.,  163. 

Keeney  v.  Lease  &  Lyon,  14  Iowa,  464. 
Cited,  23  Id.,  99. 

Keenan  t.  The  Dabuque  Mutual  Fire 
Ins.  Co.,  13  Iowa,  375.  Cited,  17  Id.,  187, 
192. 

Keenan  ▼.  The  Missouri  State  Mutual 
Ins.  Co.,  12  Iowa,  126.  Approved,  18  Id., 
881.  Cited  approvingly,  26  Id.,  53,  58,  65; 
27  Id.,  207;  32  Id.,  178;  35  Id.,  582. 

Keithler  v.  State  of  Iowa,  4  G.  Greene, 

191.    Cited,  10  Iowa,  509. 

Kelly  ▼.  Ford,  4  Iowa,  140.  Cited,  1  Id.,  59; 
11  Id.,  232;  12  Id.,  471;  22  Id.,  237;  29  Id., 
260. 

Kelly  T.  Gillespie,  12  Iowa,  55.  Cited,  18 
Id.,  291,  292;  16  Id.,  132;  18  Id.,  165;  25  Id., 
222;  29  Id.,  451.    Followed,  15  Id.,  164. 

Kellogg  T.  Kelsey,  16  Iowa,  888.  Cited,  20 
Id.,  295;  27  Id.,  531. 

Kellogg  ▼.  Payne,  21  Iowa,  575.  Cited,  28 
Id.,  565. 

Kelso  ▼.  Eley,  11  Iowa,  501.  died,  15  Id., 
607;  17  Id.,  585. 

Keltner  ▼.  Story  County,  28  Iowa,  85. 
Cited,  43  Id.,  444. 

Kemp  &  Doggett  ▼•  CoiBn,  8  G.  Gzeeae, 
190.    Overruled,  14  Iowa,  110. 

Kendall  ▼.  Luoas  County,  26  Iowa,  895. 
Cited,  40  Id.,  218, 897. 
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CASES  CITED,  FOLLOWED, 


Kennedy  t.  Lowe  &  Cral,  9  Iowa,  580. 
Cited,  11  Id.,  561;  14  Id.,  71,  72;  16  Id.,  576. 

Kennedy  v.  The  Dubuque  &  Fao.  B.  B. 
C0.9  5  Iowa,  521. 

Kenyon  ▼.  Palmer,  18  Iowa,  377.  Ciud,  23 
Id.,  121;  28  Id.,  3U;  38  Id.,  661. 

Kephart  t.  Butcher,  17  Iowa,  240.  Cited, 
43  Id.,  577. 

Kerwer  v.  Allen,  31  Iowa,  578.  Cited,  36 
Id.,  523;  40  Id.,  430;  42  Id.,  355.  Followed, 
45  Id.,  454;  46  Id.,  689. 

Kerr  ▼.  Stuart,  Morris,  438.  Cited,  6  Id., 
407. 

Kesee  ▼.  The  Chicago  &  N.  W.  B.  B. 
Co.,  30  Iowa,  78.  Cited,  36  Id.,  124;  37  Id., 
322;  38  Id.,  297. 

Key  ▼.  Hayden,  13  Iowa,  602.  Cited,  29  Id., 
247. 

Key  ▼•  McCreary,  25  Iowa,  191.  Cited,  38 
Id.,  115;  42  Id.,  263. 

Keyes  &  Crawford  t.  Tait,  19  Iowa,  123. 
Cited,  24  Id.,  293,  365,  366;  25  Id.,  233;  29 
Id.,  79;  34  Id.,  145;  35  Id.,  97;  36  Id.,  486; 
39  Id.,  276. 

Key  City  Gfui  Light  Co.  ▼•  Munsell,  19 

Iowa,  305.    CiUd,  20  Id.,  302;  21  Id.,  369. 

Kiene  ▼.  Buff,  1  Iowa,  482.   Cited,  11  Id.,  71. 

Kieruff  ▼.  Adams,  40  Iowa,  31.  Cited,  40 
Id.,  688. 

EUdd  V.  Wilson,  23  Iowa,  464.  Followed, 
24  Id.,  419. 

Kilboume  ▼.  Lockman,  8  Iowa,  380.  Cited, 
14  Id.,  424;  19  Id.,  53;  20  Id.,  885;  39  Id.,  507. 

Kilbum  T.  Mullen,  22  Iowa,  498.  Cited,  36 
Id.,  307;  45  Id.,  136. 

Kimball  V.  Biggin,  2  G.  Greene,  245.  Cited, 
1  Iowa,  90,  151,  154;  9  Id.,  48;  16  Id.,  890; 

19  Id.,  84. 

Kimpson  t.  Hunt,  4  Iowa,  340.  Cited,  21 
Id.,  300. 

Kinsell  v.  Feldman,  22  Iowa,  363.  Cited, 
32  Id.,  540. 

Kingsbury  ▼.  Buchanan,  11  Iowa,  387. 
Cited,  23  Id.,  25;  24  Id.,  324;  39  Id.,  648;  40 
Id.,  250. 

King  V.  Hampton,  4  G.  Greene,  401.   Cited, 

20  Id.,  257. 

King  ▼•  Kinney,  8  Iowa,  521.  Cited,  4  Id., 
445. 

King  ▼•  Thorpe,  21  Iowa,  67.  Cited,  25  Id., 
101. 


King  ▼•  Sharp,  26  Iowa,  286.  died,  88  Id., 
289. 

King  ▼.  The  Iowa  Midland  B.  B.  Co.,  34 

Id.,  458.    CiY^,  43  Id.,  85. 

Kinne  ▼.  Waverly  City,  42  Iowa,  437.  CUed, 
46  Id.,  624. 

Kinaell,  adm'r,  ▼.  Billings,  35  Iowa.  154. 
Cited,  45  Id.,  160. 

Kinyon  ▼.  Palmer,  18  Iowa,  377.  Cited,  21 
Id..  386;  26  Id.,  566. 

Kitsmiller  t.  Kitchen,  24  Iowa,  163.  Cited, 
29  Id.,  556;  34  Id.,  491;  35  Id.,  526. 

Kitteridge  ▼•  Chapman  et  aL,  36  Iowa, 
348.  Cited,  36  Id.,  490;  42  Id.,  86,  141;  43 
Id.,  570. 

Klein,  heirs  of,  etc.,  ▼•  Argenbright,  26 

Iowa,  493.    Cited,  32  Id.,  545;  42  Id.,  256; 
43  Id.,  17. 

Knapp  ▼.  Miller,  13  Iowa,  596.  Cited,  21 
Id.,  328. 

Knetser  t.  Bradstreet,  1  G.  Greene,  382. 
Cited,  43  Id.,  104. 

Knight  V.  Dunsmore  &  Chambers,  12 

Iowa, 35.  Di8tinguished,12Id,,S9,  Followed, 

14  Id.,  462.    Cited,  15  Id.,  33. 

Knight  ▼.  Knight,  29  Iowa,  599.  CUed,  36 
Id.,  384. 

Knipper  t.  Chase,  7  Iowa,  145.  Ciud,  11 
Id.,  86;  32  Id.,  286. 

Knowles  ▼.  City  of  Muscatine,  20  Iowa, 
248.    Cited,  22  Id.,  34;  45  Id.,  485. 

Knowland  ▼.  Bedenbaugh,  40  Iowa,  114. 
Cited,  43  Id.,  544. 

Koons  V.  Grooves,  20  Iowa,  373.  Cited,  21 
Id.,  350. 

Kraft  ▼•  City  of  Keokuk,  14  Iowa,  86. 
Followed,  14  Id.,  228.  Cited  approvingly,  40 
Id.,  17;  44  Id.,  608. 

Kramer  ▼.  Conger,  16  Iowa,  434.  Cited,  17 
Id.,  59;  26  Id.,  491;  27  Id.,  478;  28  Id.,  540, 
592;  33  Id.,  299;  38  Id.,  657. 

Kramer  ▼•  Bedman,  9  Iowa,  114.  Ap- 
proved, 9  Id.,  128, 389, 398;  11  Id.,  157.  Cited, 
11  Id..  224,  512;  12  Id.,  577,  598;  13  Id.,  298; 

15  Id.,  241;  19  Id.,  59;  20  Id.,  59;  22  Id., 
450;  35  Id.,  293;  36  Id.,  612;  44  Id.,  214. 

Kraut  V.  Crawford,  18  Iowa,  549.  Cited, 
22  Id.,  582;  42  Id.,  364. 

Krapfel  ▼.  FflfEher,  24  Iowa,  176.  Oitoei,  28 
Id.,  827. 


APPROVED  OR  OVERRULED. 


471 


Kreiohbaum  t.  Bridges,  1  Iowa,  14.  Fol- 
lauHid,  2  Id.,  7,  500;  3  Id.,  365.  Cited,  6  Id., 
SOO;  U  Id.,  282;  16  Id.,  313;  18  Id.,  112,  255; 
20  Id.,  81;  24  Id.,  319. 

Kriesenger  ▼•  The  learian  Community, 

16  Iowa,  586.    Cited,  31  Id.,  487. 

B:roy  ▼.  The  C,  B«  I.  &  F.  B.  B.  Co.,  32 

Iowa,  357.     Cited,  33  Id.,  58;  36  Id.,  470;  39 
Id.,  620;  40  Id.,  344. 

Krogan  t.  Kinney,  15  Iowa,  242.  Followed, 
20  Id.,  46;  21  Id.,  542,  559;  23  Id.,  369;  41 
Id.,  483. 

Knhn  ▼.  Bone,  10  Iowa,  292.  Ciud,  29  Id., 
514. 

Kuhn  ▼.  Graves,  9  Iowa,  303.  Approved,  13 
Id.,  341,  481.  Cited,  16  Id.,  238;  17  Id.,  92; 
20  Id.,  403;  22  Id.,  267;  25  Id.,  480. 

Knimer  ▼.  Butler,  11  Iowa,  419.  Cited,  12 
Id.,  186. 

Kurg  T.  Brusoh,  13  Iowa,  371.  Cited,  14 
Id.,  527. 

Kurg  ▼.  Holbrook,  13  Iowa,  562.  Cited,  36 
Id.,  578. 

Kvuae  y.  C.  &  N,  W.  B.  B.  Co.,  30  Iowa, 
78.    Cited,  il  ld„  1%. 

L. 

Laoey  ▼.  Straoghen,  11  Iowa,  25.  Cited,  31 
Id.,  341. 

La  France  ▼.  Trayer,  42  Iowa,  142.    Cited, 

43  Id.,  577,  584;  44  Id.,  42. 

Laverty  v.  Sexton  &  Son,  41  Iowa,  435. 
Cit€d,  44  Id.,  285. 

Iiang  ▼•  Cunningham,  17  Iowa,  510.    Cited, 

17  Id.,  400;  21  Id.,  583;  22  Id.,  264,  265;  23 
Id.,  74;  24  Id.,  312;  42  Id.,  289. 

Lake  t.  Cruikahank,  31  Iowa,  395.  died, 
85  Id.,  114,  268. 

Lake  ▼.  Gray,  30  Iowa,  415.  CUed,  35  Id., 
461. 

Lake  t.  Beed,  29  Iowa,  258.  Cited,  32  Id., 
399;  35  Id.,  456;  41  Id.,  587. 

Lamb  ▼•  Shays,  14  Iowa,  567.  Followed,  16 
Id.,  42, 453. 457;  17  Id.,  280.  Cited,  23  Id.,  47; 

44  Id.,  200. 

Lamb  t.  The  First  Presbyterian  Sootety 
of  Marshalltown,  20  Iowa,  127.  Cited,  25 
Id.,  368. 

Lamb  ▼•  The  B.,  C.  B.  &  M.  B'y  Co.,  39 

Iowa,  333.    Cited,  40  Id.,  182. 


Lambert  &  Co.  ▼.  Palmer,  et  aL,  29  Iowa, 
104.    Cited,  40  Id.,  444;  43  Id.,  591. 

Lampson  v.  Piatt,  1  Iowa,  556.  Cited,  22 
Id.,  34;  31  Id.,  400. 

Lampson  &  Powers  v.  Arnold,  gar.,  19 

Iowa,  568.    Cited,  19  Id.,  544;  22  Id.,  21. 

Langworthy  t.  Myers,  4  Iowa,  18.  Fol- 
lowed^ 11  Id.,  246.  Cited  approvingly,  20 
Id..  203;  25  Id.,  180,  181;  30  Id.,  241;  36  Id., 
661;  39  Id.,  507. 

Langworthy  ▼.  The  City  of  Dubuque, 
13  Iowa,  86.  Cited,  16  Id.,  272;  17  Id..  384, 
385;  20  Id..  288;  22  Id.,  145;  30  Id.,  548;  34 
Id..  195;  36  Id.,  180,  405. 

Langworthy  t.  The  City  of  Dubuque, 
16  Iowa,  271.  Followed,  17  Id.,  407,  412. 
Cited,  20  Id.,  288.  459;  22  Id.,  145,  217;  34 
Id.,  195;  43  Id.,  259. 

Langworthy  &  Bros.  ▼.  Walters,  Hughes 
&  Co.,  11  Iowa,  432.  Cited,  23  Id.,  214;  33 
Id.,  582. 

Langworthy  t.  McKelvey,  25  Iowa,  48. 
Cited,  45  Id.,  88. 

Landis  ▼.  Abrahams,  11  Iowa,  284.  Cited, 
44  Id..  449. 

Lane  v.  Krekle,  22  loy^a,  399.  Cited,  24  Id., 
18;  31  Id..  343;  36  Id.,  215;  41  Id.,  565;  42 
Id.,  41. 

Lane  &  Wilson  t.  Gk>ldsmith,  23  Iowa, 
240.    Cited,  37  Id.,  32. 

Laraby  ▼.  Beed,  3  G.  Greene,  419.  Cited,  22 
Iowa,  21. 

Large  ▼.  Moore,  17  Iowa,  258.  Ciud,  29 
Id.,  142. 

Larkin,  et  aL,  v  Harris,  36  Iowa,  93.  Cited, 
43  Id..  145. 

Larson  ▼.  Beynolds  &  Packard,  13  Iowa, 
579.  Affirmed,  14  Id..  321.  CUed,  14  Id., 
387,  391;  16  Id.,  153, 158;  18  Id.,  100;  20  Id., 
160,  504;  40  Id.,  14;  42  Id.,  298. 

Larum  ▼.  Becker,  28  Iowa,  590.  Cited,  35 
Id.,  245. 

Lash  T.  Butch,  4  Iowa,  215.  Cited,  6  Id.,  300. 

Latham  ▼.  Brown,  16  Iowa,  118.  Cited,  20 
Id.,  261;  29  Id.,  436;  37  Id.,  441. 

Lattourett  ▼.  Cook,  1  Iowa.  1.  Cited,  3  Id., 
477,  487;  4  Id.,  311;  5  Id.,  375;  17  Id.,  173;  20 
Id.,  173;  29  Id.,  325;  31  Id.,  400;  37  Id.,  178, 
182;  38  Id.,  207. 

Latty  ▼.  B.,  C.  B.  &  M.  B.  Co.,  38  Iowa, 
250.    Cifoi,  40  Id.,  206. 
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TrfwiwiaTi,  Hedge  ^  Co.,  ▼.  Kiohols,  15 

Iowa,  161.    died,  25  Id.,  222;  29  Id.,  451. 

TianTnftTi  ▼.  Bes  Moines  Coxmty,  29  Iowa, 
310.  CUed,  39  Id.,  548;  40  Id.,  103;  42  Id., 
417.    Dur^n^uM^^;  46  Id.,  828. 

IiawrenoeT.Slxinamon,24Iowa,  80.  Cited, 
41  Id.,  590. 

Lawson  ▼.  Campbell  &  Bro.,  4  G.  Gkeene, 
413.  CUed,  6  Iowa.  555;  18  Id.,  289;  22  Id., 
569. 

ILawton  ▼.  Buckingham,  ez'r,  15  Iowa,  22. 
Cited,  24  Id.,  428;  28  Id.,  68;  32  Id.,  461;  37 
Id..  559;  45  Id.,  274. 

Laverty  ▼•  HaU's  adm'z,  19  Iowa,  526. 
Cited,  20  Id.,  60;  21  Id.,  15;  27  Id.,  520;  42 
Id.,  153. 

Laverty  ▼.  Woodward,  adm'r,  16  Iowa, 
1.    Ci^,  20  Id.,  242;  35  Id.,  550. 

Iiay  T.  Gibbons,  14  Iowa.  377.  Cited,  18  Id., 
76;  19  Id.,  379;  33  Id.,  289. 

lAy  ▼.  Wiseman,  36  Iowa,  305.  Cited,  41 
Id.,  692. 

Iiea  ▼.  Beads,  22  Iowa,  408.  Ciud,  27  Id., 
256;  29  Id.,  550;  33  Id.,  593. 

Leach  ▼.  Forney,  21  Iowa,  271.  Cited,  23 
Id.,  492;  38  Id.,  509;  665. 

Leach  ▼.  Bissell,  county  judge,  4  6. 
Gieene,  328.    Cited,  6  Iowa.  392. 

Leach  ▼.  Keach,  7  Iowa,  232.  CiUd,  10  Id., 
549;  11  Id.,  402. 

Leas,  Harsh  &  Sinclair  v.  White,  15  Iowa, 
187.    died,  32  Id.,  413. 

Leavitt  ▼.  Watson,  37  Iowa,  93.  Cited,  42 
Id.,  354.  Distinguished  and  explained,  46 
Id.,  599. 

Le  Claire  ▼•  City  of  Davenport,  13  Iowa, 
210.    Ctto(2,  32  Id.,  84. 

Lee&Co.T.  Bradway,25Iowa,216.  CHed, 

28  Id.,  518. 

Lee  V.  Keister,  11  Iowa,  480.  CUed^  12  Id., 
99. 

Lee  V.  Mahoney,  9  Iowa,  344.    Cited,  16  Id., 

527. 

Lee  County  t.  Nelson,  4  G.  Greene,  348. 
Ciud,  17  Iowa,  64. 

Leffler  ▼.  Armstrong,  4  Iowa,  482.  dud, 
11  Id.,  598;  13  Id.,  261;  22  Id.,  21;  30  Id., 
307. 

Leffler  ▼.  The  City  of  Burlington,  18  Iowa, 
361.    Ctfed,  32  Id.,  352. 


Leftwiok  &  Barton,  for  the  M.  E.  Churdh, 
▼.  Thornton,  18  Iowa,  56.  Cited,  21  Id., 
81;  96  Id.,  252;  39  Id.,  517;  40  Id.,  369. 

Leighton  v.  Orr,  44  Iowa,  679.  CiUd^  45 
Id.,  146, 155. 

Lemmon  t.  The  Chicago  &  N.  W.  B.  B. 

Co.,  32  Iowa,  151.    Ctftsd,  40  Id.,  295. 

Lemonds  ▼.  French,  4G.  Greene,  123.  CUed^ 
12  Id.,  324;  19  Id.,  33. 

Leonard  v.  Hallem,  17  Iowa,  564.  Cited,  18 
Id..  537;  19  Id.,  108;  28  Id..  360. 

Le  Page  ▼.  McNamara,  5  Iowa,  124.  Ciud, 
15  Id.,  193;  35  Id.,  156;  36  Id.,  276. 

Lester  &  Bro«  t.  Ballack,  31  Id.,  477.  Cited, 

38  Id.,  685. 

LevaUey  ▼.  Harmons,  adm'r,  20  Iowa,  533. 
CiUd,  37  Id.,  176. 

Levalley  ▼.  Ellis,  13  Iowa,  544.  Cited,  16 
Id..  146;  21  Id.,  497. 

Leversee  v.  Beynolds,  13  Iowa,  310.  Fol- 
lowed, 14  Id.,  411;  34  Id.,  505;  37  Id.,  42;  46 
Id.,  505. 

Laverty  et  aL  ▼.  Sexton  &  Son,  41  Iowa, 
435.    Cite(£.441d.,  258. 

Levi  ▼.  Karriok,  13  Iowa,  344.  Cited,  23  Id., 
389;  29  Id.,  354. 

Levi  ▼.  Karrick,  15  Iowa,  444.  Cit^,  30  Id., 
194;  44  Id.,  480. 

Levi  V.  Monroe,  11  Iowa,  453.  Cited,  29 
Id.,  247;  31  Id.,  79. 

Levi  V.  McCraney,  Moms,  124.  dud,  29 
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Id.,  547;  39  Id.,  386;  43  Id.,  341. 

McClellen  T.  McCleUen,  2  Iowa,  312.  CUed, 

14  Id.,  192. 

MoClintock  ▼.  Crick,  4  Iowa,  453.  C&ed, 
12  Id.,  294,  295;  29  Id.,  59. 

McClure  v.  Burris,  16  Iowa,  591.  Cited,  39 
Id.,  202. 

McClure,  adm'r,  ▼.  Bates,  12  Iowa,  77. 
Cited,  45  Id.,  151. 

McClure  ▼.  Owens,  26  Iowa,  243.  Cited,  26 
Id..  549;  27  Id.,  35,  63;  28  Id.,  124;  29  Id., 
208;  30  Id.,  35. 

McClure  ▼.  Owens,  21  Iowa,  133.  Cited,  27 
Id.,  171. 

McClung  V.  Kelly,  21  Iowa,  508.  Cited,  S2 
Id.,  449. 

McCollister  v.  Shuey ,  24  Iowa,  362.  Cited, 
28  Id..  418;  32  Id.,  132;  37  Id.,  609;  38  Id., 
254;  39  Id.,  275;  41  Id.,  343. 

McConnoughey  v.  Weider,  2  Iowa,  408. 
Cited,  10  Id.,  503. 

McCool  y.  The  Gkdena  &  Chicago  Union 
B.  B.  Co.,  17  Iowa,  461.  Cited,  20  Id.,  221; 
31  Id.,  337. 

McCoid  ▼.  Beatty,  garnishee,  12  Iowa, 
299.  Followed,  12  Id..  432.  Cited,  16  Id., 
284,  536;  29  Id.,  141;  36  Id.,  290;  42  Id.,  537. 

McCord  V.  High,  24  Iowa.  336.  Cited,  36 
Id.,  15.  586;  38  Id.,  47;  42  Id.,  520. 

McCormick  v.  Bishop,  3  G.  Greene,  99. 
Followed,  6  Iowa,  397.    Cited,  37  Id.,  144. 

McCormick  v.  Cook,  adm'r,  11  Iowa,  267. 
Cited,  19  Id.,  129;  20  Id.,  70. 

McCormick  v.  Grundy  County,  24  Iowa, 
382.    CiVe(?,  31  Id.,  400. 

McCormick  ▼.  Busch,  15  Iowa,  127.  died, 

15  Id.,  434;  20  Id.,  386;  22  Id.,  143;  23  Id., 
63;  30  Id.,  15.    Approved,  16  Id.,  361. 

McCormick  &  Bro.  v.  Holbrook,  22  Iowa, 
487.    Cited,  26  Id.,  477,  682;  32  Id.,  487. 

McCoy  ▼.  Hughes,  1  G.  Greene,  370.  Cited, 
3  Id.,  528;  5  Iowa,  259;  20  Id.,  471;  36  Id., 
128.    Approved,  1  Id.,  29. 

McCoy  y.  Julien,  15  Iowa.  371;  31  Id.,  309; 

34  Id.,  524, 540.    Cited  and  explained,  16  Id., 

269. 
McCramer  ▼.  Thompson,  21  Iowa,   244. 

Cited,  24  Id.,  20;  34  Id.,  442. 

McCrary,  adm'r,  v.  Crandall,  I  Iowa,  117. 
Cited,  4  Iowa,  353;  24  Id.,  446,  447. 
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MoCrady  v.  Sexton  Ss  Son,  29  Iowa,  856. 
Cited.  29  Id.,  428,  482;  80  Id.,  261,  309,  477, 
541;  81  Id.,  66,  126;  82  Id.,  464.  514;  88  Id., 
194;  84 Id.,  576;  85  Id.,  236;  36  Id.,  475, 606;  37 
Id.,  36,  71,  93,  539,  562,  683;  38  Id.,  145;  40 
Id.,  292;  41  Id.,  441,  478;  42  Id.,  355,  626;  43 
Id.,  164;  44  Id.,  147,  655;  45  Id.,  115,  451. 

MoCraney  v.  McCraney,  5  Iowa,  232. 
Cited,  12  Id.,  206;  17  Id.,  519;  21  Id.,  256. 

MoCrany,  executrix,  v.  Griffin,  13  Iowa, 
31.    Cited,  18  Id.,  513;  29  Id.,  160;  38 Id.,  479. 

McCrary  ▼.  Deming,  38  Iowa,  531.  Ciud, 
46  Id.,  657. 

MoCrary  ▼.  Bnddick,  38  Iowa,  521.  Cited, 
40  Id.,  87;  46  Id.,  80. 

MoCrory,  adm'r,  t«  Foster,  adm'r,  1 

Iowa,  271.    Cited,  7  Id.,  58;  19  Id.,  495;  21 
Id.,  33.    Followed,  10  Id.,  528. 

McCrory  v.  Griswold,  7  Iowa,  248.  Fol- 
lowed, 12  Id.,  269.  Cited,  28  Id.,  472;  80  Id., 
522;  36  Id.,  356;  37  Id.,  185,  550. 

McCullow  V.  Black  Hawk  County,  21 
Iowa,  409.  Cited,  24  Id.,  350;  26  Id.,  268;  32 
Id.,  829;  40  Id.,  218,  397;  42  Id.,  59. 

McCullom  V.  McKenzie,  26  Iowa,  507. 
Cited,  36  Id.,  542;  46  Id.,  488,  589. 

McCune  v.  Swafford,  5  Iowa,  552,    Cited, 

23  Id.,  537;  25  Id.,  553;  87  Id.,  550. 

McDaniel  ▼.  Marygold,  2  Iowa,  500.  Cited, 
10  Id.,  243. 

McDaniel  v.  The  C  &  N.  W.  B.  B.  Co., 

24  Iowa,  412.    Cited,  41  Id.,  250;  44  Id.,  427. 

McDaniels  v.  Van  Fosen,  11  Iowa,  195. 
Cited,  15  Id.,  90;  18  Id.,  403;  21  Id.,  113;  29 
Id.,  446;  36  Id.,  78. 

McDonald  t«  School  District,  No.  1,  10 

Iowa,  469.    Followed,  12  Id.,  185. 

McDonald  ▼.  Gray,  11  Iowa,  508.  Cited,  22 
Id.,  74. 

McDonald  v.  The  C.  &  N.  W.  B.  Co.,  29 

Iowa,  170.    Cited,  29  Id.,  217. 

McDonald  v.  The  Muscatine  National 
Bank,  27  Iowa,  819.    Cited,  34  Id.,  442. 

McDowell  ▼.  Bartlett,  14  Iowa,  157.  Cited, 
16  Id.,  473;  21  Id.,  514;  37  Id..  96. 

McDole  V.  Purdy,  28  Iowa,  277.  CiUd,  28 
Id.,  353;  42  Id.,  561. 

McDmm  v.  The  City  of  Des  Moines,  84 

Iowa,  467.    Cited,  41  Id.,  505. 

MoElfiresh  ▼•  EirkendaU,  36  Iowa,  224. 
Cited,  36  Id.,  562;  42  Id.,  520. 


MoSwen  v.  McEwen,  26  Iowa,  875.  Cited^ 
36  Id.,  195. 

McFarland,  Dodge  &  Co.  v.  Lester,  28 

Iowa,  260.    Cited,  29  Id.,  139. 

McFarland  v.  Lowry,  40  Iowa,  467.  Cited, 
42  Id.,  45. 

McGkivran  v.  Haupt,  9  Iowa,  83.  Cited,  9 
Id.,  806;  16  Id.,  288;  17  Id.,  92;  20  Id.,  408; 
24  Id.,  27;  25  Id.,  478,  480;  38  Id.,  217. 

McGahen  ▼•  Carr,  6  Iowa,  331.  Followed, 
10  Id.,  566;  11  Id.,  54;  16 Id.,  100,  554.  Cited, 
17  Id.,  174, 175;  22  Id..  21;  27  Id.,  527;  31  Id., 
127;  41  Id.,  500;  46  Id.,  152. 

McGiU  ▼.  Griffin,  32  Iowa,  445.  Cited,  37 
Id..  677. 

McGinnis  ▼.  Hart,  6  Iowa,  204.  Cited,  8 
Id.,  844. 

McGlaughlin  v.  O'Bourke,  12  Iowa,  459. 
Cited,  18  Id.,  159;  80  Id.,  194. 

McGregor  &  Sioux  City  B.  B.  Co.  v. 
Birdsall,  30  Iowa,  255.  Cited,  9'2  Id.,  Ibh 

McGregor,  Laws  &  Blackmore  v.  Aver« 
ill,  2  Iowa,  30.  Cited,  11  Id.,  18, 268;  38  Id., 
201. 

McGregor,  the  City  of,  ▼•  Boyle,  34  Id., 
268.    Crterf,  42  Id.,  313. 

McGregor  &  M.  B.  B.  Co.  ▼.  Brown,  8» 

Iowa,  655.    Cited,  48  Id.,  323. 

McGregor  v.  Gardner,  14  Iowa,  326.  Cited, 
14  Id.,  426;  18  Id.,  235;  19  Id.,  328,  364;  20 
Id.,  471. 

McGregor  v.  Gardner,  16  Iowa,  588.  Cited, 
27  Id.,  364;  28  Id.,  499;  34  Id.,  108. 

McGregor  v.  McGregor,  21  Iowa,  441. 
Cited,  37  Id.,  308. 

McGregor  v.  Armill,  2  Iowa.  80.  Cited,  6 
Id.,  566;  7  Id.,  154;  8  Id.,  125;  11  Id.,  250; 
13  Id.,  482;  17  Id.,  371;  25  Id.,  218;  29  Id., 
483. 

McGregor  ▼.  McGregor,  9  Iowa,  65.  Fol- 
lowed, 12  Id.,  565;  21  Id.,  276. 

McGregor,  town  of,  ▼•  The  McGregor 
Branch  of  the  State  Bank,  12  Iowa,  79. 
Cited  and  affirmed,  28  Id.,  150. 

McGregor,  town  of,  v.  Baylies,  19  Iowa, 
43.  Cited,  26  Id.,  348,  345;  28  Id.,  875;  29 
Id.,  223;  30 Id.,  15;    37  Id.,  465. 

McGuffie  V.  Devine,  1 G.  Greene,  251.  Cited, 
4  Id.,  513;  36  Iowa,  319. 

McHenry  v.  Cooper,  27  Iowa,  137.  Cited, 
27  Id.,  154. 
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MoHenry  v.  Day,  13  Iowa,  445.  Cited,  19 
Id.,  288,  298,  466;  30  Id.,  419. 

Molnemy  v.  Beed,  23  Iowa,  410.  Cited,  25 
Id.,  172;  31  Id.,  44;  34  Id.,  165,  515;  39  Id.,  71. 

Molntire  v.  Skinner,  4  G.  Greene,  89.  Cited, 
20  Id.,  471;  36  Id.,  128. 

McKay  v.  Leonard,  17  Iowa,  569.  Cited, 
82  Id.,  119;  34  Id.,  572. 

MoKay  t.  Thorington,  15  Iowa,  25.  Fol- 
lowed, 17  Id.,  571.  Cited,  18  Id.,  289;  21  Id., 
837;  30  Id.,  525;  31  Id.,  296,  478;  32  Id.,  119; 
33  Id.,  401;  34  Id.,  400;  38  Id.,  554. 

McKee  v.  Beynolds,  26  Iowa,  578.  Cited, 
27  Id.,  153, 198. 

McKell  V.  Wright,  Evans  &  Co.,  4  Iowa, 
504.    Cited,  7  Iowa,  238;  9  Id.,  249. 

McKeller  v.  Stout,  14  Iowa,  359.  Cited,  25 
Id.,  222;32  Id.,  117;  36  Id.,  593;  37  Id.,  570;  43 
Id..  931. 

HcKenzie,  adm'r,  v.  Kitler,  27  Iowa,  254. 
Cited.  31  Id.,  480;  33  Id..  593;. 40  Id.,  409. 

HcEinley  v.  Betchel,  12  Iowa,  561.  Fol- 
lowed, 13  Id.,  536;  15  Id.,  602.  Cited,  14  Id., 
233,  541;  17  Id.,  580;  18  Id.,  537;  19  Id.,  349; 
25  Id.,  599;  27  Id.,  318,  365;  36  Id.,  476;  38 
Id.,  207. 

HcEinley  ▼.  Chicago  &  N.  W.  B.  B.  Co., 

44  Id.,  314.    Cited,  45  Id..  573. 

MoEinlay  t.  McGregor,  10  Iowa,  111. 
Followed,  11  Id.,  321.    Cited,  23  Id.,  555. 

McKinney  v.  Hartman,  4  Iowa,  154.  Cited, 
5  Id.,  275;  10  Id.,  275,  336;  14  Id.,  542;  15 
Id.,  561;  33  Id.,  140. 

McKinney  t.  The  Western  Stage  Co., 

4  Iowa,  420.    Cited,  7  Id.,  162;  8  Id.,  44;  20 
Id.,  476;  43  Id.,  611. 

McKnight  v.  McCnllough,  21  Iowa,  8. 
Cited,  29  Id.,  446. 

McKivitt  T.  Cone,  30  Iowa,  455.  Cited,  35 
Id..  431;  41  Id.,  539. 

MoKonkey  v.  C,  B.   &  Q.   B.  Co.,  40 

Id.,  205.    Cited,  4b  Id.,  b26. 

McLaren  v.  Hall,  26  Iowa,  297.  Cited,  29 
Id.,  338;  31  Id.,  118;  32  Id.,  585;  33  Id.,  228. 
409;  36  Id.,  166;  37  Id..  249;  38  Id.,  340, 439; 
40  Id.,  586;  46  Id..  698. 

McLenan  v.  Sullivan,  13  Iowa,  520.  Ciud, 
23  Id.,  472;  31  Id.,  518. 

MoLotty  Corbin  &  White,  for  use  of 
Marvin,  v.  Savery  &  Savery,  11  Iowa, 
823.  .  Cited,  14  Id..  59;  24  Id..  59. 


MoManus  v.  Carmichael,  3  Iowa,  1.  Cited^ 
4  Id.,  212;  18  Id.,  185,  871,  552,  554;  22  Id., 
582;  32Id.,  108;42Id..  861. 

McManus  v.  Finan,  4  Iowa,  273.  Cited,  15 
Id.,  89;  16  Id.,  129. 

MoManus  v.  Humes,  6  Iowa,  159.  Cited,  29 
Id.,  469,  472. 

MoMahbn  v.  City  of  Council  Blu£b,  12 

Iowa,  268.    Cited,  24  Id.,  238. 

McMenomy  v.  McMenomy,  22  Iowa,  148. 
Cited,  42  Id.,  607. 

McMillan  v.  Boyles,  14  Iowa,  107.  Cited, 
19  Id.,  401;  26  Id..  250;  27  Id.,  65;  30  Id., 
33. 

McMillan  v.  Boyles,  judge,  etc.,  3  Iowa, 
322.  Cited,  6  Id.,  326;  15  Id.,  386;  45  Id., 
596. 

McBiillan  v.  Craig,  14  Iowa,  593.  CiUd,  15 
Id.,  386. 

McMillen  v.  Lee  County>  3  Iowa,  811. 
Cited,  6  Id.,  307,  393;  10  Id.,  168,  170,  172; 
15  Id..  386;  26  Id.,  252;  41  Id.,  69. 

McMillen  v.  Boyles,  county  judge,  6  Iowa 
304.  Cited,  8  Id.  199;  10  Id.,  179,  184;  26 
Id.,  252,  347,  500;  39  Id.,  117;  40  Id..  80;  44 
Id.,  641. 

McMillen  v.  The  County  Judge  and 
Treasurer  of  Lee  County,  6  Iowa,  391. 
Cited,  10  Id.,  179, 184. 

McMullen  v.  McMullen,  10  Iowa,  412. 
Cited,  19  Id.,  243,  499;  36  Id.,  314;  46  Id., 
527. 

MoNair  v.  McComber,  15  Iowa,  368.  Cited, 
21  Id.,  337;  23  Id.,  439;.  31  Id.,  421. 

MoNamara  v.  Dratt,  40  Iowa,  415.  Cited, 
46  Id.,  274. 

McNamara  v.  Estes,  22  Iowa,  216.  Cited, 
25  Id.,  170;  28  Id.,  280;  29  Id.,  406;  31 
Id.,  36. 

McNamee  V.  Moreland,  26  Iowa,  96.  Cited, 
31  Id.,  82;  84  Id.,  150. 

McNear  v.  McComber,  18  Iowa,  12.  Cited, 
24  Id.,  140;  29  Id.,  165;  31  Id.,  244. 

McNaught  V.  The  C.  &  N.  W.  B«  B.  Co., 

30  Iowa,  336.    Cited,  35  Id..  335;  38  Id.,  207, 
312;  45  Id.,  273. 

McNitt  V.  Helm,  29  Iowa,  302.  Cited,  34 
Id.,  391. 

MoNorton  v.  Akers,  24  Iowa,  869,  584. 
Cited,  29  Id.,  217;  34  Id.,  542. 
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MoNiilty  ▼•  Everett  &  More,  17  Iowa,  581. 
Cited,  81  Id.,  487. 

McFhail  &  Co«  ▼.  Hiatt,  29  Iowa,  137. 
Cited,  42  Id.,  640. 

McPherson  ▼.  Foster  Bros.,  43  Iowa,  48. 
CiUd,  44  Id.,  124,  179. 

MoPoland  v.  Fitspatriok,  1  G.  Greene,  543. 
Approved,  Sid.,  33L 

Me  Williams  ▼.  Myers,  10  Iowa,  925.  Ap- 
proved, 16  Id.,  393;  24  Id.,  50. 

Mediken  v.  Mason  &  Co.,  10  Iowa,  406. 
Cited,  37  Id.,  164. 

Meffert  t.  The  Bubaqne,  B.  M.  B.  B. 
Co.,  84  Iowa,  430.    Cited,  39  Id.,  663. 

Meeker  ▼.  Sanders,  6  Iowa,  61.  Cited,  11 
Id.,  132, 145;  29  Id.,  142. 

Metteer  t.  Wiley,  84  Iowa,  218.  Followed, 
87  Id..  74;  41  Id.,  655. 

Melhop  &  Kingman  v.  Doane  &  Co.,  81 
Iowa,  897.  Cited,  34  Id.,  276;  86  Id.,  120;  42 
Id.,  176. 

Melhop  ▼.  Doane  &  Co.,  86  Iowa,  680. 
Cited,  41  Id.,  692. 

Meigs  T.  Parke,  Morris,  378.  Cited,  30  Id., 
197. 

Meldrum  v.  Clark,  Morris,  130.  Cited,  20 
Iowa,  362. 

Mendell  ▼•  The  C.  &  N.  W.  B.  Co.,  20 

Iowa,  9.    Cited,  30  Id.,  839. 

Mercer  v.  Mercer,  29  Iowa,  856.  Cited,  38 
Id.,  480. 

Merchant  &  Co.  v.  Cook,  4  G.  Greene,  115. 
Cited,  21  Iowa,  185. 

Merchants'  &  Mechanics'  Bank  of  Chi- 
cago V.  Hewitt,  3  Iowa,  98.  Cited,  4  Id., 
37;  5  Id.,  87,  44. 

Merrill  ▼.  Gamble,  46  Iowa,  615.  Cited,  46 
Id.,  646. 

Merritt  v.  Woodbury  &  Dawley,  14 

Iowa,  299.    Ct/6(;f,  83  Id.,  852. 

Merritt  ▼.  Fisher,  19  Iowa,  854.  Cited,  85 
Id.,  582;  45  Id.,  672. 

Merritt  ▼•  Nihart,  11  Iowa,  57.  Cited,  46 
Id.,  241. 

Merrick  ▼.  The  Burlington  &  Warren 
Plank  Boad  Co.,  11  Iowa,  74.  Cited,  18 
Id.,  561. 

Merriam  ▼.  Moody's  ezr's,  25  Iowa,  163. 
Cited,  29  Id.,  426;  81  Id.,  44;  84  Id.,  165;  43 
Id.,  525;  44  Id.,  565. 


Mershon  ▼.  The  Nat.  Ins.  Co.,  34  Iowa, 
87.    Cited,  39  Id.,  522. 

Mervin  v.  Sherman,  9  Iowa,  881.    Cited, 

89  Id.,  813;  46  Id.,  412. 
Meunch  ▼.  Breitenbaoh,  41   Iowa,  527. 

CiUd,  41  Id.,  465,  505.  Overruled,  46  Id.,  505. 

Messenger  ▼.  Marsh,  6  Iowa,  491.  Cited,  6 
Id.,  495,  540;  10  Id.,  529. 

Mewhirter  ▼.  Hatten,  42  Iowa,  288.  Cited. 
42  Id.,  521. 

Meyer  v.  Meyer,  23  Iowa,  859.  Cited,  28 
Id.,  481,  483;  24  Id.,  58;  26  Id.,  818;  83  Id., 
168;  44  Id.,  312;  45  Id.,  320. 

Meyers  v.  Woodbury,  14  Iowa,  57.  Cited, 
25  Id.,  86. 

Michales  ▼.  Hine,  8  G.  Greene,  470.  Cited, 
7  Iowa,  487;  41  Id.,  608. 

Middleton  ▼.  Middleton,  81  Iowa,  151. 
Cited,  39  Id.,  645. 

Middleton  Savings  Bank  v.  City  of  Du- 
buque, 15  Iowa,  895.  Cited,Sl  Id..  469,  552. 

Middleton  Savings  Bank  v.  City  of 
Dubuque,  19  Iowa,  467.    Cited,  88  Id.,  426. 

Milbum  V.  City  of  Cedar  Bapids  &  The 
Chicago  &  Nebraska  B.  B.  Co.,  12  Iowa, 
246.  Cttod,  12  Id.,  266,  269;  24  Id.,  288,244, 
470;  29  Id.,  158;  80  Id.,  101;  82  Id.,  115;  34 
Id.,  15, 252, 358;  86  Id.,  364;  89  Id.,  25;  41  Id., 
226;  48  Id.,  84;  46  Id.,  867, 894. 

Milbum  V.  Sinnamon,  4  G.  Greene,  309. 
Cited,  5  Iowa,  491.    Followed,  12  Id.,  359. 

Milbourne  v.  Pontes,  4  G.  Greene,  346. 
Cited,  9  Iowa,  419;  24  Id.,  166. 

Millard  v.  Springer,  2  G.  Greene,  144. 
Approved,  4  Id.,  248.  Cited,  1  Iowa,  227;  3 
Id.,  192;  15  Id.,  89;  16  Id.,  129. 

Miller  v.  Bradford,  12  Iowa,  14.  Followed, 
13  Id.,  572;  15  Id.,  515.    Cited,  25  Id.,  189. 

Miller  v.  Bryan,  8  Iowa,  58.  Cited,  4  Id., 
509;  5  Id.,  454;  6  Id.,  479;  12  Id.,  220;  16  Id., 
238;  17  Id.,  257;  24  Id.,  27;  25  Id.,  477, 478, 
479,  684;  33  Id.,  128;  36  Id.,  325;  88  Id.,  217; 
40  Id.,  186;  42  Id.,  67. 

Miller  v.  ColviUe,  21  Iowa,  185.  Cited,  21 
Id.,  351;  27  Id.,  471;  39  Id.,  598. 

Miller  V.  Corey,  adm'r,  15  Iowa,  166.  Cited, 
22  Id.,  55;  42  Id.,  188. 

Miller  v.  Corbin,  46  Iowa,  150.  Cited,  46 
Id.,  690. 

Miller  v.  Chittenden,  2  Iowa,  815.  Cited,  5 
Id.,  104, 131.    Followed,  13  Id.,  468. 


480 


CASES  CITED,  FOLLOWED, 


Miller  v.  Chittenden,  4  Iowa,  251.  CiUd, 
10  Id.,  402. 
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Williams  v.  Williams,  36  Iowa,  693.  Ex- 
plained, 45  Id.,  156. 

Williams  v.  Finney,  25  Iowa,  436.  Cited, 
25  Id.,  335;  36  Id.,  180;  39  Id.,  446. 

Wilmington,  adm'r,  v.  Sutton,  6  Iowa,  44. 
Cited,  6  Id.,  144;  18  Id.,  149;  22  Id.,  376;  23 
Id.,  377;  33  Id.,  168. 

Wilsey  v.  Maynard,  21  Iowa,  107.    Cited, 

37  Id.,  630. 

Wilson  V.  Albright,  2  G.  Greene,  125.  Cited, 

1  Iowa,  90;  5  Id.,  117;  11  Id.,  169;  l^Id.,  536; 

43  Id.,  519. 
Wilson  V.  Beighler  and  Wifb,  4  Iowa,  427. 

Followed,  17  Id.,  292.    Cited,  18  Id.,  301;  80 

Id.,  77;  33  Id.,  129. 
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Wilson  V.  Conklin,  22  Iowa,  452.    died,  35 

Id.,  72. 

Wilson  V.  Cooper  &  Mason*  10  Iowa,  565. 
CiUdy  37  Id.,  204. 

Wilson  V.  Dean,  10  Iowa,  432.  Cited,  25  Id., 
30. 

Wilson  Y.  Hillhousey  14  Iowa,  199.  Cited, 
30  Id.,  551;  31  Id.,  130;  36  Id.,  632. 

Wilson  Y.  Holoomb,  13  Iowa,  110.  Cited,  32 
Id.,  540;  38  Id.,  656. 

Wilson  Y.  Horr»  15  Iowa,  489.  Cited,  22  Id., 
265;  41  Id.,  438.    ' 

Wilson  &  Oustin  y.  Jefferson  County, 
13  Iowa,  181.  Cited,  21  Id.,  414;  24  Id.,  350; 
26  Id.,  269,  270;  32  Id.,  327;  40  Id.,  217,  396; 
42  Id.,  59;  43  Id.,  458;  44  Id.,  142. 

Wilson  Y.  Johnson,  1  G.  Greene,  147.  Cited, 

11  Iowa,  70;  23  Id.,  217. 

Wilson  Y.  Miller,  16  Iowa,  111.  Cited,  25 
Id.,  482. 

Wilson  Y.  Patrick,  34  Iowa,  462.  Cited, 
42  Id.,  263;  43  Id.,  364. 

Wilson  Y.  Balph  &  Van  Schaiok,  3  Iowa, 
450.  Cited,  6  Id.,  219;  9  Id.,  473;  14  Id.,  462; 
29  Id.,  506.    Followed,  10  Id.,.  194. 

Wilson  Y.  Sexon,  27  Iowa,  15.  Ciud,  33 
Id.,  205;  34  Id.,  480;  36  Id.,  487. 

Wilson  Y.  Shorrick,  21  Iowa,  298.  Cited, 
39  Id.,  517. 

Wilson Y. Stripe, 4 G.Greene, 55.   Followed, 

12  Iowa,  30. 

Wilson  Y.  Burlington  &  M.  R.  R.  B.  Co., 

33  Iowa,  591.    Cited,  44  Id.,  285. 

Wilson  Y.  Triblecook,  23  Iowa,  331.  Cited, 
33  Id.,  503. 

Wilson  Y.  Webster,  Moms,  312.  Cited,  1 
Iowa,  28. 

Wilson  Y.  Wilson,  4  Iowa,  309.  Cited,  19 
Id.,  59. 

Wiltse,  guardian,  y.  Hurley,  11  Iowa,  473. 
Cited,  28  Id.,  236. 

Wiltse  Y.  Steams,  13  Iowa,  282.  Cited,  25 
Id.,  455. 

Winchester  y.  Ayres,  4  G.  Greene,  104. 
Cited,  7  Iowa,  487;  41  Iowa,  603. 

Winchester  y.  Cox,  4  G.  Greene,  121.  Ap- 
proved, 14  Iowa,  198. 

Winfleld  y.  State  of  Iowa,  3  G.  Greene, 
339.  Cited,  16  Iowa,  185;  31  Id.,  130;  43  Id., 
286. 
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Y.  Ceo.  B,  B.  Co.,  31  Iowa,  588. 
Cited,  44  Id.,  427. 

Winne  Y.  Kelly,  34  Iowa,  339.    Cited,  43  Id., 

392. 

Winslow,  Harris  is  Co.  y.  Turner,  20 
Iowa,  294.    Cited,  27  Id.,  256. 

Winspear  y.  The  Dist.  Tp.,  etc.,  of  Hol- 
man,  37  Iowa,  542.  Cited,  39  Id.,  166,  478, 
495;  44  Id.,  124. 

Winter,  adm'r,  y.  Hite,  3  Iowa,  142.  Cited, 
7  Id.,  511;  11  Id.,  84.  Followed,  15  Id.,  468; 
16  Id.,  171,  432. 

Winton  y.  Sherman,  20  Iowa,  295.    Cited, 

37  Id.,  508;  40  Id.,  657. 

Wise  &  Hanslip  y.  Bosley,  32  Iowa,  34. 
Cited,  38  Id.,  402. 

Wise  Y.  nine,  1  G.  Greene,  62.  Cited,  25 
Iowa,  218. 

Wise  Y.  Bay,  3  G.  Greene,  430.  Cited,  22 
Iowa,  66. 

Wisner  &  Co.  y.  Brady,  sheriff,  11  Iowa, 
248.    Citec?,  11  Id.,  390. 

Wolcott  Y.  Biokey,  22  Iowa,  171.  Cited,  21 
Id.,  265. 

Wolcott  Y.  Timberman,  28  Iowa,  454. 
Cited,  31  Id.,  244;  36  Id.,  438. 

Wolf  is  Hopps  Y.  Hagensiok,  10  Iowa, 
590.  Followed,  10  Id.,  275.  Cited,  15  Id., 
247;  29  Id..  247. 

Wolf  Y.  Van  Meter,  19  Iowa,  134.  Ap- 
proved, 23  Id.,  403.  Cited,  26  Id.,  477;  27  Id., 
345. 

Wolf  Y.  Van  Meter,  23  Iowa,  397.  Cited, 
26  Id..  477;  27  Id.,  348;  39  Id.,  241;  41  Id., 
478;  44  Id.,  616,  646. 

Wolf  Y.  Van  Meter,  27  Iowa,  348.  Cited, 
32  Id.,  56. 

WolYcrton  y.  Collins,  34  Iowa,  238.    Cited, 

38  Id.,  480. 

Wood  Y.  Bailey,  12  Iowa,  46.  Cited,  12  Id., 
566. 

Wood  Y.  Sands,  4  G.  Greene,  214.  Cited,  10 
Iowa,  263;  11  Id..  582. 

Woodbury  y.  Maguire,  42  Iowa,  339. 
Cited,  44  Id..  333. 

Woods  Y.  Irish,  14  Iowa,  427.  Cited,  IS  Id., 
404;  30  Id.,  196. 

Woods  Y.  Mains,  1  G.  Greene,  275.  Ap- 
proved,  2  Id.,  49.  Cited,  8  Id.,  869;  4  Id.,  161, 
488;  2  Iowa,  888. 
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CASES  CITED,  FOLLOWED, 


Woods  Sd  Hobert  v.  Morgan  &  Morgan, 

Morris,  179.    Cited,  1  Iowa,  179;  8  Id.,  818. 
Followed,  11  Id.,  364. 

Woodward  v.  Atwater,  3  Iowa,  61.  died, 
25  Id.,  32;  38  Id.,  276,  367. 

Woodward  v.  Horst,  10  Iowa,  120.  Cited, 
11  Id.,  8;  15  Id.,  90;  16  Id.,  186;  33  Id.,  312. 

Woodward  v.  Bogers,  31  Iowa,  342.  Cited, 
71  Id.,  565. 

Woodward  v.  Whitesoarver,  6  Iowa,  1. 
CiUd,  10  Id.,  554;  11  Id.,  410;  17  Id..  174;  27 
Id.,  467;  30  Id.,  284. 

Woodward,  adm'r,  v.  LafO^rty,  14  Iowa, 
381.  CiUd,  17  Id.,  103;  23  Id.,  14,  26;  45  Id., 
208. 

Woolsey  v.  Williams,  24  Iowa,  413.  Cited, 
43  Id.,  591. 

Woolsey  v.  The  Board  of  Superviaors 
of  Hamilton  Co.,  32  Iowa,  130.  Cited,  37 
Id.,  610;  39  Id.,  275;  41  Id.,  343. 

Woolheather  Y.  Bialey,  38  Iowa,  486.  Cited, 
43  Id.,  577,  584. 

Wooster,  Templin  &  Co.   v.  Oliver,  4 

Iowa,  345.    Cited,  24  Id.,  166. 

Worley  v.  Spurgeon,  38  Iowa,  465.  Cited, 
43  Id.,  576. 

Worrell  v.  Wade's  Heirs,  17  Iowa,  96.  Fol- 
lowed, 21  Id.,  67.    ated,  25  Id.,  101. 

Wormley  v.  Hamburg,  40  Iowa,  594.  Cited, 
42  Id.,  232;  46  Id.,  149. 

Wright  Y.  Boon,  2  G  Greene,  458.  Cited,  5 
Iowa,  161;  41  Id.,  603. 

Wright  v.  Cochran,  3  G.  Greene,  507.   Cited, 

18  Iowa,  466. 

Wright  V.  Howell,  24  Iowa,  150.  CiUd,  29 
Id.,  509. 

Wright  &  Co.  Y.  Harris,  31  Iowa,  272. 
Cited,  43  Id.,  347. 

Wright  Y.  Keethler,  7  Iowa,  92.    Cited,  7 
Id.,  133;  8  Id.,  383,  384;  12  Id.,  107;  14  Id., 
424;  16  Id.,  489;  17  Id.,  273;  19  Id.,  53;  20  Id., 
384;  30  Id.,  486;  34  Id.,  149. 

Wright  Y.  Le  Claire,  3  Iowa,  221.  CUed,  5 
Id.,  348;  6  Id.,  HI;  11  Id..  364;  13  Id.,  461; 

19  Id.,  53;  20  Id.,  388,  472;  21  Id.,  239,  280; 
23  Id.,  469. 

Wright  v.  Marsh,  2  G.  Greene,  94.  Cited,  3 
Id.,  121,  149,  361,  380,  401,  424,427,  501;  4 
Id.,  142,  564;  1  Iowa,  27,  90;  3  Id.,  119,  131, 
136;  4  Id.,  76,  89,  249;  6  Id.,  10;  9  Id.,  120; 


12  Id.,  206;  13  Id.,  145;  15  Id.,  303;  17  Id., 
63,  273;  22  Id.,  34. 

Wright  Y.  Meek,  3  G.  Greene,  472.  Cited, 
25  Iowa,  498,  500. 

Wright  Y.  Millard,  3  G.  Greene,  85.  Cited, 
17  Id.,  273. 

Wright  Y.  Schuek,  Morris,  425.  Cited,  1 
Iowa,  205;  2  Id.,  251. 

Wright  Y.  StOYens,  3  G.  Greene,  63.  Cited, 
5  Iowa,  268. 

Wright  Y.  The  111.  is  Miss.  TeL  Co..  20 

Iowa,  195.  Cited,  21  Id.,  392;  22  Id.,  448; 
25  Id.,  93;  31  Id.,  213;  32  Id.,  518;  34  Id., 
104;  36  Id.,  35,  493;  37  Id.,  341;  38  Id.,  402; 
39  Id.,  321. 

Wright  Y.  Wright,  16  Iowa,  496.  Cited,  19 
Id.,  498;  21  Id.,  33,  583;  25  Id.,  354. 

Wright  Y.  Phillips,  2  G.  Greene,  191 .  Cited, 
3  Id.,  510;  4  Id.,  141;  16  Iowa,  223;  25  Id., 
218. 

Wright Y.Watkins, 2 G.Greene, 547.  Cited, 
3  Id.,  401;  12  Iowa,  200;  21  Id.,  157. 

Wright  &  White  y.  Wheeler  14  Iowa,  8. 
Cited,  21  Id.,  585. 

Wrockledge  y.  The  State,  4  Iowa,  167. 
Cited,  11  Id.,  203;  14  Id.,  445;  18  Id.,  452. 

Waynant  y.  Dodson,  12  Iowa,  22.  Cited, 
23  Id.,  28. 

Wamibold  y.  Schliting,  16  Iowa,  248. 
Cited,  23  Id.,  332. 

Y. 

Tant  Y«  Brooks,  19  Iowa,  87.  Cited,  22  Id., 
498;  27  Id.,  358;  28  Id.,  79;  34  Id.,  51. 

Toung  Y.  Broadbent,  23  Iowa,  539.  Cited, 
46  Id.,  14. 

Toung  Y.  Daniels,  2  Iowa,  129.  Cited,  3 
Id.,  161;  5  Id.,  323.  336;  11  Id.,  364,  588;  18 
Id.,  412;  19  Id.,  529;  27  Id.,  519;  32  Id.,  478; 
36  Id.,  254;  43  Id.,  39. 

Toung  Y.  Dugan,  1  G.  Greene,  152.  Cited, 
3  Id.,  243. 

Toung  Y.  Jones,  8  Iowa,  230, 286.  Followed^ 
11  Id.,  567.  Cited,  29  Id.,  220;  35  Id.,  104, 
256. 

Toung  Y.  Muma,  3  Iowa,  140.  Followed,  9 
Id.,  272. 

Toung  Y.  Thayer  &  Bryan,  1  G  .  Greene, 
196.  ated,  1  Id.,  189;  4  Id.,  295;  9  Iowa, 
224. 
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Young  V.  Tuoker,  39  Iowa,  569.  Cited,  42 
Id.,  613. 

Young  V.  Waloott,  1  Iowa,  174.  Cited,  17 
Id.,  519;  38  Id.,  481. 

Young  &  Sargent  v.  Feet,  18  Iowa,  574. 
Cited,  31  Id.,  476. 

Younker  v.  Martin*  18  Iowa,  143.  Cited,  21 
Id.,  515;  34  Id.,  429;  35  Id.,  267;  37  Id.,  96, 
579. 

Yost  V.  Devault,  3  Iowa,  345.  CiUd,  13  Id., 
375;  14  Id.,  527. 

Yost  T.  Bevault,  9  Iowa,  60.  Cited,  13  Id., 
581;  16  Id.,  153;  18  Id.,  100;  21  Id.,  534;  42 
Id.,  298. 


z. 

Zapple  V.  Bush,  13  Iowa,  99.    Cited,  29  Id., 
460;  38  Id.,  316;  42  Id.,  640. 

Zickafoose  v.  Hullick,  Moms,  175.    Cited, 
1  Iowa,  28. 

Zorger  v.  Tp.  of  Bapids,  36  Iowa,  175. 
CiUd,  39  Id.,  446;  45  Id.,  482. 

Zuver  V.  Lyons,  40  Iowa,  510.    Cited,  45  Id., 
440,683. 

Zuver  V.  Zuver,  36  Iowa,  190.    Cited,  40  Id., 
701. 

Zumhoff  V.  State  of  Iowa,  4  G.  Greene,  526. 
Cited,  31  Id.,  601. 
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ABATEMENT 1 

ABORTION 97 

ACCEPTANCE-See  Bills  and  Notes,  84. 

ACCESSORY 92 

ACCOMPLICE 92,  104 

ACCORD  AND  SATISFACTION 1 

ACCOUNT,  BOOKS  OP 151 

ACKNOWLEDGMENT 2 

ACCRETIONS-See  Ripaiian  Rights,  853. 
ACTS— See  Statutes,  367. 

ACTION 2 

ACTION  OP  RIGHT 4 

ADJOURNMENT— See  Continuance,  55. 

ADJUDICATION— See  Judgment  and  Decree,  206. 

ADMISSIONS— See  Evidence,  149. 

ADMINISTRATOR  AND  EXECUTOR 4 

Generally,  4. 

Appointment,  Powers  and  Duties,  5. 

Actions  by  and  against,  6. 

Claims  against  the  Estate,  6. 

Assets,  7. 

Sales  of  Real  Estate  for  Paymentof  Debts,  8. 

Accounting:  Distribution:  Discharge,  9. 

ADOPTION  OF  CHILDREN 9 

AD  QUOD  DAMNUM  PROCEEDINGS 10,  343 

ADVERSE  POSSESSION 11,  874 

AGENT— See  Principal  and  Agent,  816. 

ALIEN 12 

ALIMONY— See  Divorce,  125. 

ALTERATION  OP  WRITTEN  INSTRUMENTS 13 

AMENDMEITT 14 

Generally,  14. 

Of  Pleading,  14. 

ANIMALS 15.  414 

APPEAL 15 

Generally,  16. 

To  the  Circuit  Court,  16;  In  What  Cases  Appeals  Lie,  16;  Who  may  Appeal,  17;  When 
Taken  and  How  Perfected,  17;  The  Pleadings,  Issues  and  Trial,  in  the  Appellate 
Court,  18. 

To  the  Supreme  Court,  18;  In  what  cases  Appeals  Lie,  18;  Who  may  Appeal,  19;  How 
and  When  Taken  and  Perfected,  19. 
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APPEARANCE 20,  226 

APPLICATION  OP  PAYMENTS 294 

APPRAISEMENT  LAW 20,  221 

APPURTENANCES 20 

ARBITRATION  AND  AWARD 20 

Respecting  the  Submission,  20 

Of  the  Award  and  Proceedings  Thereunder,  21. 

ARRAIGNMENT 96 

ARREST  OP  JUDGMENT— See  New  Trial,  272. 

ASSAULT  AND  BATTERY 21 

ASSAULT  WITH  INTENT-See  Criminal  Law,  97. 
ASSESSMENT— See  Taxes  and  Tax  Sales,  394. 
ASSETS — See  Administrator  and  Executor,  7. 

ASSIGNMENT 22 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS....*. 23 

ASSIGNMENT  OF  ERROR-See  Practice,  311. 

ATTACHMENT 23 

Causes  for,  23. 

The  Writ,  Levy  and  Proceedings  Generally,  23. 

Attachment  and  Deliyeiy,  Bonds  and  Actions  Thereon  and  for  the  Wrongful  Suing  Out 
of  the  Attachment,  24. 
ATTESTATION— See  Evidence;  Wills;  Judgment. 
ATTORNEY  AND  CLIENT 25 

Generally,  25.  , 

The  Relation  with  the  Client,  26. 
ACTION— See  Statute  of  Frauds,  371. 

AUTHENTICATION— See  Acknowledgment,  2;  Eridenoe,  150;  Auditor,  29. 
AWARD— See  Arbitration  and  Award,  20. 

BAGGAGE— See  Railroad,  341;  Common  Carrier,  48. 

BAIL  AND  BAIL  BOND 29 

Validity  of,  29. 

Actions  upon,  30. 

Uahmty  of  Obligor,  30. 

BAILMENT 30 

BANKRUPTCY 32 

BANKS 33 

BARGAIN  AND  SALE— See  Sales  of  Personal  Property,  353;  Vendor  and  Vendee,  419. 

BASTARDY  PROCEEDINGS 33,  107 

BEQUEST-See  WiU,  425. 

BILL  IN  EQUITY— See  Pleadings,  303. 

BILLS  OF  EXCHANGE-See  Bills  and  Notes,  34. 

BILLS  OF  EXCEPTION 34 

BILLS  AND  NOTES 34 

Nature  and  General  Requisites,  34. 

Form  and  Interpretation,  34. 

The  Consideration,  35. 

The  Transfer  by  Indorsement  and  Otherwise,  35. . 

Protest,  Demand  and  Notice,  36:  Defenses  in  Actions  upon  and  of  the  Rights  of  HoldeiB 
for  Value,  37. 

In  General,  37;  Payment,  39;  Failure  of  Consideration,  40. 
BILL  OF  REVIEW-See  New  Trial,  272. 
BILL  OP  SALE— See  Sales  of  Personal  Property,  353. 
BOARD  OP  SUPERVISORS-See  County,  84.     . 
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BOND 40 

And,  see,  Bail  and  Bail  Bond,  29. 
BOOKS  OF  ACCOUNT— See  Evidence,  151. 

BOUNDARIES  AND  SURVEYS 382 

BOUNTY 41 

BREACH  OF  PROMISE  OF  MARRIAGE 240 

BRIDGES 41 

BURDEN  OF  PROOF— See  Evidence.  143. 

CARRIERS— See  Common  Carriers,  46. 

CATTLE 15,  414 

CAUSE  OF  ACTION— See  Action,  2. 

CERTIFICATE— Of  Acknowledgement,  2;  Of  Entay,  323,  et  seq. 

CERTIORARI 43 

When  the  Proceedingrs  will  Lie,  43. 

The  Application,  Trial  and  Judgment,  43. 
CESTUI  QUE  TRUST— See  Trusts  and  Trustee,  415;  Deeds  of  Trust,  120. 
CHANCERY— See  Equity,  131 . 

CHALLENGE  OF  JURORS— See  Jury  and  Verdict,  227. 
CHANGE  OF  VENUE— See  Venue,  423. 
CHARACTER— See  Evidence,  158;  Criminal  Law,  106. 
CHARGE  OF  COURT— See  Instructions.  197. 
CHATTELS— See  Personal  Property,  294;  Fixtures,  163. 
CHATTEL  MORTGAGE— See  Mortgage  of  Personal  Property,  2.53. 
CHILD-See  Parent  and  Child,  285;  Infant,  191;  Bastarday  Proceedings,  33. 
CIRCUIT  COURT— See  Courts,  88. 

CITIZENSHIP 45 

CIVIL  RIGHTS  BILL— See  Persons  of  Color.  294. 

CLAIMS  AGAINST  THE  ESTATES  OF  DECEDENTS— See  Administrator  and  Executor,  45 

CLERK  OF  DISTRICT  AND  CIRCUIT  COURTS 45 

CLERK  OF  PENITENTIARY 46 

CLIENT— See  Attorney  and  Client,  25. 
COLOR  OF  TITLE— See  Adverse  Possession,  11. 
COMMISSION— See  Deposition,  122. 
COMMISSION  MERCHANT— See  Bailment,  30. 

COMMON  CARRIER 46 

COMMON  COUNCIL— See  Municipal  Corporations,  254. 

COMMOiV^  SCHOOLS— See  Schools  and  School  Districts,  356. 

COMPENSATION— See  Fees,  161;  Clerk  of  District  and  Circuit  Court,  45;  Attorney  and 

Client,  26;  Sheriff,  363. 
CONDEMNATION  OF  LANDS-See  Ad  Quod  Damnum  Proceedings,  10;  Raihnoad,  sab- 
title  Right  of  Way,  343. 
CONDITIONS— See  Contract,  56. 

CONDITIONAL  SALES— vSee  Sales  of  Personal  Property,  353. 
CONSIDERATION— See  Contract,  57;  Bills  and  Notes,  35;  Conveyance,  72. 
CONSIGNOR  AND  CONSIGNEE-See  BaUment,  30;  Common  Carrier,  46. 
CONSPIRACY— See  Criminal  Law,  95. 

CONSTABLE 49 

CONSTITUTIONAL  LAW 49 

Generally,  49. 

Legislative  Authority,  51. 

CONTEMPTS 54 

CONTINUANCE • * 55 
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CONTRACTS 56 

Generally,  56. 

The  Consideration,  57. 

Assent  and  Mutuality,  58. 

Construction  and  Effect,  58. 

General  Rules,  58;  Construction  and  Effect  of  Particular  Contracts,  59;  Conditions,  62; 
Contracts  for  Services,  63^  Contracts  Relating  to  Lands,  64. 

Implied  Contracts,  64.  , 

Validity,  65. 

Performance  and  Forfeiture,  66. 

Rescission,  69. 

CONVERSION 69 

CONVEYANCE 69 

Generally,  69. 

Execution  and  Deliveiy,  72. 

Consideration,  72. 

Form,  Construction  and  Effect,  78. 

Covenants  and  Actions  Thereon — (Generally,  76;  Breach  of  and  Measure  of  Damages,  77. 

Recording  Act,  78. 

CORONER 78 

CORPORATION 78 

Generally,  79. 

Corporate  Powers  and  Liabilities,  79. 

Stockholders,  80. 
CORPORATION,  MUNICIPAL-See  Municipal  Corporation,  254. 

COSTS 82 

COUNTY— 84 

Powers  and  Liabilities  Generally,  84. 

County  Warrants,  85. 

Of  the  County  Judge  and  Board  of  Supervisors  and  their  Powers,  86. 

Of  the  County  Superintendent,  88. 
COUNTY  AUDITOR— See  Auditor.  29. 

COUNTY  SUPERINTENDENT— See  County,  88. 

COURTS 88 

Generally,  88. 

The  District  and  Circuit  Court,  88. 

The  Supreme  Court,  89. 

The  Federal  Courts,  89 
COVENANT— See  Conveyance,  76. 

CRIMINAL  CONVERSATION 89 

CRIMINAL  LAW 90 

Generally,  91. 

The  Grand  Jury,  93. 

The  Indictment — Generally,  93;  Indorsement,  Caption  and  Minutes  of  Evidence  before 

Grand  Jury,  95;  In  Particular  Cases,  95;  Conspiracy,  95;  Embezzlement,  95;  False 

Pretenses,  95;  Larceny,  95;  Misconduct  in  Office,  96;  Murder,  96;  Nuisance,  96; 

Obstructing  Railway  Track,  96;  Oppression  in  Office,  96;  Peijury,  96;  Resisting  an 
Officer,  96. 

Arraignment,  Demurrer  and  Plea,  96. 

Specific  Offenses— Abortion,  97;  Assault  and  Battery,  97;  Assault  with  Intent  to 
commit  Rape,  97;  Assault  with  Intent  to  commit  Murder  and  Manslaughter,  97;  Em- 
bezzlement, 98;  (Naming,  98;  Keeping  House  of  Ill-fame,  98;  Larceny.  99;  Malicious 
Trespass,  99;  Manslaughter,  99;  Murder,  100;  Nuisance,  100;  Obstructing  Highway, 
101;  Resisting  an  Officer,  101;  Robbeiy,  101;  Seduction,  101. 
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CRIMINAL  LAW'-Continued^ 

Defenses  —Self-Defense,  102;  Insanity,  102;  Alibi,  103;  Former  Conviction,  103;  Intoxi- 
cation, 103. 
Evidence — Generally,  103;  Competency  of  Witnesses,  104;  Impeachment  of  Witness, 
104;  Testimony  of  Accomplices,  104;  Dyinflr  Declarations,  104;  Confessions  and  Admis- 
sions, 105;  Threats,  106;  Evidence  of  Character,  106;  In  Particular  Cases — Adultery, 
107;  Assault  with  Intent  to  Commit  Murder,  107;  Assault  with  Intent  to  Commit 
Rape,  107;  Bastardy,  107;  Forgery,  107;  House  of  Prostitution,  107;  Intozicatinfir 
Liquors,  107;  Larceny,  107;  Peijuxy,  108;  Rape,  108. 
The  Trial,  Judgment,  Fine,  etc. — Province  and  Duiy  of  Nisi  Pritu  and  Supreme 
Courts,  108;  Petit  Jurors,  Selection  and  Organization  of  Juiy,  109. 
Proceedings  before  Magistrates,  110. 
CURATIVE  ACT— See  Constitutional  Law,  52. 
CUSTOM 110 

DAMAGES 110 

Oenerally,  111. 

Proximate  and  Remote  Damages,  113.. 

Exemplary  Damages,  114. 

Measure  of,  for  Breach  of  Contract,  114;  In  Sales  of  Personal  Property,  115;  Ii^'uries  to 
Property  Generally,  116;  In  Ad  Quod  Damnum  Proceedings,  117;  In  Actions  for  Per- 
sonal Ii^juiy,  117;  In  Some  Other  Actions,  119. 

DEBT 119 

DECREE--See  Judgment,  208. 

DEDICATION 119 

DEDIMUS--See  Deposition,  122. 
DEED-~See  Conveyance,  69. 

DEED  OF  TRUST 120 

DEFAMATION  OF  CHARACTER-See  Slander  and  Libel,  364. 

DEFAULT 121 

DELIVERY— Of  Deeds,  see  Conveyance.  72;  Of  Goods  and  Chattels,  see  Sales  of  Per-  . 

sonal  Property,  355;  Of  Freight  and  Baggage,  see  Common  Carrier,  46;  Railroads,  341. 
DELIVERY  BOND— See  Attachment,  24. 

DEMAND 122 

DEMURRER— See  Pleading.  298. 

DEMURRER  TO  EVIDENCE— See  Nonsuit,  278;  Courts,  88. 

DEPOSmON 122 

DESCENT ••••••••• 123 

DES  MOINES  RIVER  LANDS-See  Public  Lands,  323. 

DETINUE— See  Replevin,  351. 

DEVISE— See  Will,  426. 

DILIGENCE— See  Negligence,  269;  Railroad,  327. 

DISCHARGE— See  Bills  and  Notes,  36;  Payment,  293;  Principal  and  Surety,  821. 

DISMISSAL  OF  ACTION— See  Practice,  307;  Nonsuit,  278. 

DISSEIZIN— See  Adverse  Possession,  11. 

DISTRIBUTION— See  Administrator  and  Executor,  9. 

DISTRICT  ATTORNEY 124 

DISTRICT  COURT— See  Courts,  88. 

DIVORCE 124 

Generally,  125. 

Causes  for,  125. 

Alimony  and  Custody  of  Children,  125. 
DOMICILE 45,  127 
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DOWER 127 

Generally,  127. 
By  what  Law  Govemedy  127. 
In  what  Property,  127. 
What  will  Bar.  128. 

DRAFT—See  Bills  and  Notes,  34. 

DRAINAGE 129 

DRUNKENNESS— See  Criminal  Law,  sub-tiUe  Defenses,  103. 
DYING  DECLARATIONS -See  Criminal  Law,  sub-title  Evidence,  104. 

EASEMENT 129 

ELECTIONS 130 

EMBEZZLEMENT  --See  Criminal  Law,  95,  98. 
EMBLEMENTS— See  Landlord  and  Tenant,  236. 

EMINENT  DOMAIN— See  Ad  Qaod  Damnum  Proceedings,  10;  Railroads,  sub-title  Right 
of  Way,  343. 

EQUITY 131 

General  Principles,  131. 

Equitable  Jurisdiction  and  Relief  in  Particular  Cases,  131. 
Specific  Performance,  133. 
ERASURE— See  Alteration  of  Written  Instruments,  13. 
ESCHEAT— See  Alien,  12. 
ESTATES  OF  DECEDENTS— See  Administrators  and  Executors,  4. 

ESTOPPEL 136 

ESTRAYS 139 

EVICTION— See  Conveyance,  76. 

EVIDENCE  IN  CIVIL  CASES 139 

Generally,  139. 

Respecting  Matters  of  which  Courts  take  Judicial  Notice,  141. 
'    Presumptions.  141. 
.  Burden  of  Proof,  143. 
Best  and  Secondary  Evidence,  144. 
Opinions  of  Witnesses,  145. 
Generally,  145. 
Experts,  146. 
Parol  Evidence,  147. 
Generally,  147. 

To  vary  Written  Instrument)  147. 
Res  Gestae,  148. 

Admissions  and  Declarations,  149. 
Documentary  Evidence,  150. 

Judicial  and  Official  Writings,  150. 
Letters  and  Hand- writing,  150; 
Laws  and  Ordinances,  151. 
Books  of  Account,  151. 
Respecting  Particular  Facts  and  Issues,  151* 
Witnesses,  155. 

Competency  of,  155. 
In  General,  155. 

Where  Executor  is  a  Party,  155. 
CredibiUty.  157. 
In  General,  157. 
Impeaching,  157. 


INDEX.  523 

EVIDENCE  IN  CIVIL  CASES^-Continued^ 
Rules  of  Examination,  158. 

In  Greneral,  158. 

Order  of  Introduction,  158. 

Cross-examination,  158. 

Refreshing:  Memory,  159. 

Privilege  to  Refuse  to  Answer,  159. 
EVIDENCE  IN  CRIMINAL  CASES— See  Criminal  Law,  103. 
EXCEPTIONS— See  Bill  of  Exceptions,  34;  Practice,  308;  314. 

EXECUTION 159 

EXECUTION  SALES— See  Judicial  Sales,  218;  Mortgage,  248. 

EXEM  PTIONS— See  Execution,  160. 

EXPERTS— See  Evidence,  146. 

EXTINGUISHMENT 160 

FACTOR-See  Bailment,  30. 

FALSE  PRETENSES— See  Criminal  Law,  95. 

FALSE  REPRESENTATIONS— See  Fraud,  165. 

FEES 45,  161,  363 

FELONY— See  Criminal  Law,  90. 

FEME  COVERT:  FEME  SOLE— See  Husband  and  Wife,  186. 

FENCES 161 

FINES— See  Criminal  Law,  108;  Poor  Convicts,  303. 
FIRES— See  Negligence.  271. 

FIXTURES 163 

FORCIBLE  ENTRY  AND  DETAINER 164 

FOREIGN  ATTACHMENT— See  Attachment,  23. 

FOREIGNER— See  AHen,  12. 

FOREIGN  JUDGMENT— See  Judgment,  215. 

FORFEITURE— See  Bail  and  BaU  Bond,  30;  Contracts,  64,  66. 

FORGERY— See  Alteration  of  Written  Instruments,  13;  Criminal  Law,  107. 

FORMER  ADJUDICATION— See  Judgment  and  Decree,  212. 

FRAUD 164 

Generally,  164. 

False  Representations,  165. 

FRAUDS,  STATUTE  OF 868 

FRAUDULENT  AND  VOLUNTARY  CONVEYANCES  AND  TRANSFERS 166 

FREEHOLD— See  Fixtures,  163. 

GAMING— See  Criminal  Law,  98. 

GARNISHMENT 169 

Generally,  169. 

Who  may  be  Garnished  and  what  Property  reached,  170. 

The  Answer  of  the  Garnishee  and  his  Rights,  Duties  and  Liabilities,  171. 

Judgment  against  Garnishee  and  Principal  Debtor,  172. 
GRAND  JURY— See  Criminal  Law,  93. 
GRANT— See  Conveyance,  69;  Public  Lands,  328. 
GUARDIAN  AND  WARD 178 

Generally,  173. 

Appointment  and  Discharge,  173. 

Powers,  Duties  and  Liabilities,  173. 

Sales  by  Guardian,  174. 
GUARANTY 175 
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HABEAS  CORPUS 176 

HEIRS— See  Descent,  123;  Administrator  and  Execator,  8. 

HOMIGIDE—See  Criminal  Law,  d9. 

HIGHWAY 176 

Generally,  176. 

By  dedication  and  Prescription,  179. 

Establishment  Under  the  Statute,  180. 

The  Claim  for  Damages  Caused  by  Establishment  or  Vacation,  18L 
HOMESTEAD 182 

What  Constitutes  and  Requisites  of,  182. 

Who  Entitied  to  the  Right  of,  188. 

Conveyance  and  Incumbrance  of,  183. 

Liability  for  Payment  of  Debts,  185. 

Judicial  Sale  of,  186. 

Abandonment  of,  186. 
HUSBAND  AND  WIFE 186 

Transactions  between  Husband  and  Wife  for  her  Benefit,  186. 

Rights  and  Liabilities  of  Husband,  187. 

Rights,  Pow^s  and  Liabilities  of  the  Wife,  188. 

ILLEGITIMATES— See  Bastardy  Proceedings,  88. 
INDICTMENT— See  Criminal  Law,  93. 
INDORSEMENT-See  Bills  and  Notes,  85. 

INFANT 191 

INFORMATION— See  Criminal  Law,  sub-titie,  Proceedings  before  Magistrates,  110. 

INHERITANCE— See  Descent.  123;  AUen,  12. 

INJUNCTION 192 

General  Principles  and  Miscellaneous  Matters,  192. 

In  what  Cases  Granted,  193. 

Dissolution  of,  Damages,  etc.,  194. 

INSANITY  AND  INSANE  PERSONS 195 

INNKEEPER 196 

INSOLVENT— See  Assignment  for  the  Benefit  of  Creditors,  23;  Bankraptpy,  82. 
INSTRUCTIONS 197 

Mode  and  Duty  of  Court  in  Giying,  197. 

Construction  of,  197. 

Refusal  of,  198. 

Review  of  Rulings  on,  200,  276. 
INSURANCE 900 

Miscellaneous  Matters,  200. 

Construction  and  Efifect  of  Policy,  200. 

Authority  of  Agent,  201. 

Notice  and  Proof  of  Loss,  201. 

What  Will  and  what  will  Not  avoid  the  Polioy,  901. 

Waiver  of  Breach  of  Conditions,  203. 

Mutual  Insurance  Companies,  208. 

Life  and  Accidental  PoHdes,  203. 

INTEREST 204 

INTOXICATING  LIQUORS 205 

Generally,  205. 

Actions  for  Damages  by  Married  Women,  205. 

Seizure  and  Condenmation  of,  208. 

Suits  for  Benefit  of  School  Fund,  208.    • 

Prosecutions  for  Sale  of,  100, 107. 
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JUDGMENT 208 

In  General,  209. 

Validiiy  and  Effect  of—Generally,  210;  Former  A4iudiGaiion,  212, 807. 

Judgment  by  Confession,  215. 

Foreign  Judgment,  215. 

Of  the  Judgment  Lien,  216. 

Assignment  of  Judgment,  216. 

Proceedings  to  Vacate  or  Modify,  217. 

JUDICIAL  SALE 218 

Generally,  218. 

Rights  and  Liabilities  of  Porohasen,  219. 

Validity  of  the  Sale,  221. 

Redemption,  222. 

The  Deed,  228. 
JURISDICTION , 228 

Generally,  228. 

What  Will  Confer  or  Defeat  It— Consent,  WaiTer  and  Appearance,  226. 

Defective  Notice  or  Sendee,  226. 

Service  on  Non-resident  Defendant,  227. 
JURY  AND  VERDICT 227 

General  Principles,  227. 

Selection,  Qualification  and  Challenge,  228. 

The  Verdict,  its  Form  and  Sufficiency,  229. 

Mattsbs  Affbctino  thb  Vebdict—- The  Taking  of  Piqpers  to  the  Jury  Room,  280; 
Misconduct  of  the  Jury,  230;  Other  Matters,  231. 

Special  Findings,  231. 
JUSTICE  OF  THE  PEACE 282 

Generally,  282. 

JxTRiSDicnoN— General  Matters  Respecting,  233;  As  to  Amount  in  Controversy,  238. 

Pleading  and  Practice,  234. 

LAND— See  Conveyance,  69;  Titie,  413;  Vendor  and  Vendee,  419. 

LANDLORD  AND  TENANT 235 

Generally,  235. 

The  lien  of  the  Landlord  for  Rent,  287. 

LAND  GRANTS— See  Public  Lands,  823. 

LARCENY— See  Criminal  Law,  95,  99,  107. 

LEAVE— See  Landlord  and  Tenant,  235. 

LEGACY— See  Wills,  427. 

LETTER  OF  CREDIT— See  Guaranty,  175. 

LEVY— See  Attachment,  23;  Execution,  159. 

LEX  FORI,  LEX  LOCI— See  Contincts,  56. 

LIBEL— See  Slander  and  libel,  364.  • 

LIEN 238 

Of  Judgment,  216. 

Of  Landlord,  237. 

Of  Mechanic,  241. 

Of  Vendor  and  Vendee,  419. 

Of  Innkeeper,  196. 
LIBERATION  OF  POOR  CONVICrTS— See  Poor  Convicts.  803. 
LIMITATION  OF  ACTIONS-See  Statute  of  Limitations,  872. 
LIS  PENDENS-See  Notice,  280. 
LUNATICS— See  Insanity  and  Insane  Persons,  195. 
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MALICE— See  Criminal  Law,  91,  92. 

MALICIOUS  PROSECUTION 239 

MALICIOUS  TRESPASS— See  Criminal  Law,  99. 

MANDAMUS 239 

Generally,  239. 

When  the  Writ  will  lie,  240. 

MARRIAGE 240 

MARSHALING  OF  ASSETS  AND  SECURITIES-See  Equity,  131. 

MASTER  AND  SERVANT 241 

MECHANICS'  LIEN 241 

YTlio  Entitled  to,  and  to  What  and  When  it  Attaches,  241. 

Priority   of  Lien,  242. 

Sab-contractors  and  their  Rights.  243. 

Relinquishment  of  Lien,  243. 

Action  to  Enforce  Lien,  244. 
MERGER— See  Extingoishment,  160;  Mortgage,  250. 

MILLS  AND  MILLDAMS 244 

MINES  AND  MINERAL  LANDS 245 

MINORS— See  Infant,  191 ;  Guardian  and  Ward,  173. 

MISDEMEANOR— See  Criminal  Law,  90. 

MISTAKE— See  Equity,  133. 

MORTGAGE 245 

Generally  and  what  Constitutes,  245. 

Validity  and  Construction,  247. 

Rights  of  Mortgagee,  247. 

Sales  by  the  Mortgagor;  Rights  and  Liabilities  of  Poichasen,  24B. 

Assignment  of  the  Mortgage,  249. 

Satisfaction  and  Release,  250. 

Foreclosure  and  Sale,  251. 

Redemption,  252. 

Mortgages  of  Personal  Property,  253. 

MUNICIPAL  CORPORATIONS 854 

Generally,  254. 

Corporate  Powers.  Generally,  255;  To  make  Contracts,  256;  To  Lioenae,  256. 

Corporate  Liabilities,  257. 

Respecting  Local  Improvements,  263. 

Municipal  Indebtedness,  263. 

Taxation,  264. 

Interest  in  and  Control  over  Streets,  267. 

Officers,  their  Rights,  Duties  and  Liabilities,  268. 

Ordinances,  269. 

MURDER— See  Criminal  Law,  96,  100, 107. 
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NEGLIGENCE 269 

NEW  TRIAL ^2 

Generally,  272. 

Grounds  of— Misconduct  of  jury,  273. 

Newly  Discovered  Evidence,  2TO. 

Surprise,  Accident  and  Mistake,  274. 

Verdict  against  Evidence,  275. 

Misdirection  or  Omission  of  the  Court,  276. 

Abuse  of  Discretion,  276. 

Excessive  Damages,  276. 

Where  Verdict  is  in  Conflict  with  Instructions,  276. 
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NEW  TRlAh— Continued— 

Other  Grounds,  277. 

Proceedings  by  Petition  after  Judgment,  277. 

NONSUIT 278 

NOTICE 278 

Generally,  278. 

Notice  arising  from  Possession,  279. 

lis  Pendens,  280. 

Original  Notice,  284. 
NUISANCE 280 

And  see,  Ciiminal  Law,  96, 100, 107. 

OCCUPYING  CLAIMANT 282 

OFFICE  AND  OFFICER 282 

Generally,  282. 

Liability  of  Officers  and  their  Sureties — 
Generally,  282. 
On  their  Official  Bonds,  283. 

ORIGINAL  NOTICE 284 

Sufficiency  of,  284. 
Service  and  Return  of,  285. 

PARENT  AND  CHILD 285 

PARTIES 286 

Generally,  286. 

Plaintiffs,  287. 

Defendants,  287. 

PARTITION 288 

PARTNERSHIP 288 

Generally,  289. 

Power  of  Partners  to  Bind  the  Firm  and  Each  Other,  289. 

Rights  and  Liabilities  of,  290. 

Liability  of  Property  to  the  Payment  of  Firm  and  Individual  Debts,  291 

Questions  Arising  Between  Partners,  292. 

PARTY  WALL 292 

PATENT—See  Public  Lands,  323. 

PATENT  RIGHT 293 

PAYMENT 293 

PERFORMANCE— See  Contracts,  66;  Equity,  sub-titie  Specific  Performance,  133. 

PERSONS  OP  COLOR 294 

PERSONAL  PROPERTY ; 294 

Sale  of  353;  Mortgage  of,  253. 
PLEADINGS * 294 

G^erally,  295. 

The  Petition,  296. 

The  Answer,  297. 

The  Demurrer,  297. 

The  Replication,  300. 

Joinder  of  Causes  of  Action,  300. 

Undenied  and  Admitted  Allegations,  300. 

Verification  of  Pleadings,  301. 

Variance,  301. 

Motions,  302. 

Pleadings  in  Equity  Causes,  303. 


528  INDEX. 

POOR 308 

POOR  CONVICT 303 

POWER  OP  ATTORNEY .....: 303 

PRACTICE 804 

In  District  and  Circuit  Courts,  304. 
Qenerally,  304.      , 
Thais,  305. 

Practice  in  Default  Cases,  306. 
Motions,  306. 

Non-suit  and  Dismissal,  307. 
Objections  and  Exceptions,  308. 
Proceedings  after  reversal  in  Supreme  Court,  908. 
On  Appeal  to  the  Suprehb  Court,  309. 
Greneral  Rules  as  to  Review,  809. 
Generally,  309. 

Questions  not  Passed  upon  by  the  Court  below,  310* 
Error  Without  Prq'udice,  310. 
Assignment  of  Error,  311. 
Waiverof  Error,  311. 
The  Record  and  Abstract,  311. 

Presumptions  arising  on  the  Reoord;  Showing  of  Affirmative  Error,  313. 
Exceptions  and  Ob|je<^ons,  314. 
In  Equity  Causes,  814. 
PRE-EMPllON— See  Public  Lands,  323. 
PRESCRIPTION— See  ffighway,  179. 
PRESUMPTION— See  Evidence,  141. 

PRINCIPAL  AND  AGENT 316 

Generally,  316. 

Power  of  Agent  to  bind  Principal,  317. 

Questions  between  Principal  and  Agent,  320. 

PRINCIPAL  AND  SURETY 320 

Generally,  320. 
Discharge  of  Surety,  321. 
Subrogation,  322. 

PUBLICATION  OP  LAWS 323 

PUBLIC  LANDS 323 

RAILROAD 826 

Generally,  326. 

Corporate  Liabilities — ^For  Injuries  to  Employes,  227. 

For  li\juries  to  Persons  Generally,  331. 

For  Iiguries  to  Stock— Duties  and  Liabilities  Generally,  335. 

In  Respect  to  Double  Damages,  ^9. 

For  Iigury  to  Property  Resulting  from  Acts  or  Negligence  of  Company,  340. 

As  Common  Carrier  and  Warehouseman,  241. 

Right  of  Way,  343. 

Liability  of  Subscribers  to  Stock,  347,  380. 
RAPE— See  Criminal  Law,  108. 
REAL  PROPERTY— See  Conveyance,  69;  Fixtures,  163;  Titie,  413. 

RECEIPT 347 

RECEIVER 348 

RECORDS  OP  COURT 348 

REDEMPTION 348 

From  Mortgages,  252. 
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REFERENCE  OF  ACTIONS 349 

REMITTITURr-See  Practice,  309. 

REMOVAL  OF  CAUSES--See  Courts,  sab-title  Federal  Courts,  89. 

RENT 351 

REPLEVIN 351 

REPLICATION— See  Pleading.  300. 

RESIDENCE 352 

ROADS— See  Highway,  176. 

RIPARIAN  RIGHTS.. 352 

SALES  OF  PERSONAL  PROPERTY 353 

Generally,  353. 

Requisites  and  Validity — In  General,  354;  Delivery  and  Possession,  355. 

Rights  and  Remedies  of  Buyer  and  Seller,  355;  Stoppage  in  Transitu,  342,  343. 
SCHOOLS  AND  SCHOOL  DISTRICTS 356 

Generally,  356. 

District  Boards,  Directors  and  Sub-Directors,  357. 

Contracts,  School  Orders,  etc.,  358. 

Organization  of  Districts,  359. 

Taxation,  361. 

SCHOOL  LANDS  AND  SCHOOL  FUND 361 

SEDUCTION 362 

SERVICE  AND  RETURN 362 

Of  Original  Notice,  285. 
SET-OFF— See  Pleading.  298. 

SHERIFF 368 

SHERIFFS*  SALES— See  Judicial  Sale,  218;  Mortgage,  248. 

SLANDER  AND  LIBEL 364 

Slander— Generally,  364;  What  Words  are  Actionable,  per  m,  365;  Justification,  365; 
Aggravation  and  Mitigation,  366. 

Libel,  366. 
SPECIFIC  PERFORMANCE— See  Equity,  133. 
SPRING  GUNS— See  Trespass,  414. 

STAMPS 366 

STATE  UNIVERSITY 366 

STATUTES 867 

Generally,  367. 

Construction  of,  367. 

Repeal  of,  368. 
STATUTE  OF  FRAUDS 368 

Generally,  368. 

What  wiU  Avoid  the  Statute,  370. 

Agreement  to  Answer  for  the  Debt,  Defoult  or  Miscarriage  of  Another,  370. 

Respecting  Real  Estate,  371. 

Respecting  Personal  Property,  371. 
STATUTE  OF  LIMITATIONS 872 

Generally,  372. 

Commencement  and  Operation  of  the  Statute,  373. 

In  Actions  Respecting  Real  Estate — In  General,  874. 

Adverse  Possession,  375. 

In  Equitable  Actions,  376. 

In  Other  Actions,  377, 

What  will  Remove  the  Bar  of  the  Statute,  378. 

STAY  OF  EXECUTION— See  Execution.  160. 

STOPPAGE  IN  TRANSITU P43,  343 

67 
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STREET— See  Municipal  Ck>rpoiation,  267;  Dedication,  119;  Highway,  179. 

STREET  RAILWAYS 379 

SnBROGATION--See  Principal  and  Surety,  822. 

SUBSCRIPTION  PAPER 380 

SUNDAY 381 

SURETY 381,320 

SURVEY 382 

SWAMPLANDS 382 

TABLE  OF  CASES  CITED,  ETC 431 

TAXES  AND  TAX  SALES 885 

In  General,  385. 

What  is  and  what  is  not  Taxable,  390. 

The  Listing  and  Assessment,  394. 

The  Levy  and  Collection,  396. 

Remedies  for  Illegal  and  Incorrect  Assessments,  and  for  the  Recovery  of  Money  Paid,  396. 

The  Tax  Sale,  400. 
In  General,  400. 
What  will  and  what  wiU  not  render  it  Invalid,  402. 

The  Tax  Deed,  406. 

Qaestions  respecting  the  Statae  of  Limitations,  408. 

Redemption,  409. 

Who  may  Redeem  and  within  What  Time,  409. 
Other  Matters  connected  with  Redemption,  410. 

TELEGRAPH  COMPANIES 411 

TENANTS  IN  COMMON 411 

And  see.  Taxes  and  Tax  Sales,  387. 
TENDER 412 

Of  Deed,  419,  422. 

TITLE 413 

TITLE  BOND— See  Vendor  and  Vendee,  419;  Contracts,  64,  66. 

TORTS 414 

TOWN  PLAT ,. 414 

TRESPASS 414 

TROVER 415 

TRUSTS  AND  TRUSTEES 415 

Deeds  of  Trost,  120. 

USURY 417 

VENDOR  AND  VENDEE 419 

Generally,  419. 

The  Vendor's  Lien,  422. 

VENUE 423 

What  is  the  Proper  Venue,  424. 

WARRANTY 855,  425 

WATER  POWER • 425 

WILLS 426 

GeneraHy,  426. 
Construction  of,  428. 
In  Lieu  of  Dower,  429. 
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